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PREFACE

This volume of the Reports of the Public Service Commission of
the State of Missouri contains selected Reports and Orders issued by
this Commission during the period beginning January 4, 2012 through
December 31, 2012. It is published pursuant to the provisions of
Section 386.170, et seq., Revised Statutes of Missouri, 2016, as
amended.

The syllabi or headnotes appended to the Reports and Orders
are not a part of the findings and conclusions of the Commission, but
are prepared for the purpose of facilitating reference to the opinions. In
preparing the various syllabi for a particular case an effort has been
made to include therein every point taken by the Commission essential
to the decision.

The Digest of Reports found at the end of this volume has been
prepared to assist in the finding of cases. Each of the syllabi found at
the beginning of the cases has been catalogued under specific topics
which in turn have been classified under more general topics. Case
citations, including page numbers, follow each syllabi contained in the
Digest.
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REPORTS OF
THE PUBLIC SERVICE COMMISSION
OF THE
STATE OF MISSOURI

In the Matter of the Application of Union Electric Company, d/b/a Ameren Missouri,
for a Certificate of Convenience and Necessity Authorizing It to Construct, Install,
Own, Operate, Control, Manage and Maintain a Natural Gas Distribution System to
Provide Natural Gas Service in Boone County, Missouri.

File No. GA-2012-0096

Gas. 83. Certificate of convenience and necessity. The Commission granted the utility a certificate of
convenience and necessity to expand its service area based on the unanimous stipulation and agreement of
the parties.

ORDER APPROVING UNANIMOUS STIPULATION
AND AGREEMENT AND GRANTING CERTIFICATE
OF PUBLIC CONVENIENCE AND NECESSITY

Issue Date: January 4, 2012 Effective Date: February 3, 2012

Syllabus

This order approves the parties’ Unanimous Stipulation and Agreement, and
grants Union Electric Company, d/b/a/ Ameren Missouri, a certificate of convenience
and necessity to provide natural gas service in a portion of Boone County, Missouri.

Procedural History

On September 30, 2011', Ameren Missouri applied to the Missouri Public
Service Commission for a certificate of public convenience and necessity to construct,
install, own, operate, control, manage and maintain a natural gas distribution system in a
portion of Boone County, Missouri. Ameren Missouri asked to serve certain sections in
Township 47 North, Range 12 West and Township 46 North, Range 12 West, in
Boone County. Ameren Missouri asked to serve that territory because it wishes
to strengthen the reliability of the service provided to its natural gas customers in Ashland.

On September 30, the Commission issued an Order and Notice. In that Order
and Notice, the Commission directed interested parties to ask to intervene no later than
October 20. The Commission received no intervention requests.

1 )
Calendar references are to 2011 unless otherwise noted.
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On December 14, Ameren Missouri and Staff filed a Unanimous Stipulation and
Agreement.2 Thus, this case may be decided on the basis of a stipulation and
agreement without convening a hearing.3 Because of this stipulation, the Commission
need not separately state its findings of fact or conclusions of law.*

Decision
The Commission may grant a certificate of convenience and necessity after
determining that the construction and operation are either “necessary or convenient for

the public service.” The Commission has stated five criteria that it will use:
1) There must be a need for the service;
2) The applicant must be qualified to provide the proposed service;
3) The applicant must have the financial ability to provide the service;
4) The applicant’s proposal must be economically feasible; and

5) The service must promote the public interest.®
Based on the pleadings and the Unanimous Stipulation and Agreement, the
Commission finds that Ameren Missouri’'s application for a certificate of convenience
and necessity meets the above listed criteria.” The application will be granted.

THE COMMISSION ORDERS THAT:

1. Union Electric Company, d/b/a Ameren Missouri, is granted a certificate of
public convenience and necessity to construct, install, own, operate, control, manage and
maintain a natural gas distribution system in the service territory described in Appendix B
of the Application.

2. The Commission approves the Unanimous Stipulation and Agreement.

3. The signatories of the Unanimous Stipulation and Agreement shall comply
with its terms.

4, This order shall become effective on February 3, 2012.

5. This case may be closed on February 4, 2012.

Gunn, Chm., Jarrett, Kenney, and Stoll, CC., concur.
Davis, C., abstains.

Pridgin, Senior Regulatory Law Judge

NOTE: The Stipulation and Agreement in this case has not been published. If needed, this document is
available in the official case files of the Public Service Commission.

Curiously, the Office of Public Counsel (“OPC”) has not signed the document entitled Unanimous Stipulation and Agreement.
However, Staff states that it has been told that OPC does not oppose the stipulation, and that it will not request a hearing.
Furthermore, seven days have elapsed since the agreement was filed, and OPC has not objected, making the stipulation unanimous
per Commission Rule 4 CSR 240-2.115(2)(C).

3 Section 536.060 RSMo Cum. Supp. 2010.

4 Section 536.090 RSMo Cum Supp. 2010.

° Section 393.170, RSMo 2000.

6 In re Tartan Energy Company, 3 Mo.P.S.C. 173, 177 (1994).

7

The requirement for a hearing is met when the opportunity for hearing is provided and no proper party requests the opportunity to
present evidence. No party requested a hearing in this matter; thus, no hearing is necessary. State ex rel. Deffenderfer
Enterprises, Inc. v. Public Service Comm'h of the State of Missouri, 776 S.W.2d 494 (Mo. App. W.D. 1989).
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In the Matter of the Application of Union Electric Company d/b/a Ameren Missouri
for Authority to Exchange SO2 Emissions Allowances for NOx Emissions
Allowances

File No. EO-2012-0158

Public Utilities. 87. Jurisdiction and powers of the State Commission Because Ameren Missouri’s
application involved a transfer of assets, it is within the Commission’s jurisdiction to decide pursuant to
Section 393.190, RSMo 2000.

Accounting. 89. Methods of accounting generally. Ameren Missouri sought authority for a one-time
trade or exchange of the company's excess 2012 SO, allowances for some 2012 annual NOx allowances.
Additionally, Ameren Missouri sought authority to defer to Account 254, Other Regulatory Liabilities, all
revenues associated with the SO2 allowances portion of the exchange and to amortize the amounts
deferred to that account concurrently with the company's utilization of the acquired NOx allowances. The
Commission determined that Ameren Missouri’'s proposed exchange was not detrimental to the public
interest and approved it subject to certain conditions.

ORDER CONDITIONALLY APPROVING APPLICATION
Issue Date: January 4, 2012 Effective Date: January 14,2012

Backaground
On November 22, 2011,* Union Electric Company d/b/a Ameren Missouri (“Ameren
Missouri”) submitted an application seeking authority from the Commission for:
(1) a one-time exchange of 1,050 surplus sulfur dioxide ("SO2")
emission allowances for 500 annual nitrogen oxide ("NOx") emission
allowances; an amount sufficient to comply with the requirements of the
United States Environmental Protection Agency's (“EPA”) Cross-State Air
Pollution Rule (“CSAPR”), which takes effect January 1, 2012; and
(2) authorization to defer to Account 254, Other Regulatory Liabilities, the
revenues associated with the SO, portion of the proposed exchange of
emissions allowances and to amortize the deferred amounts concurrently
with the Company's use of the acquired NOx allowances.
The Commission directed notice, set a deadline for responses and a deadline for a
recommendation from its Staff. On December 23, Staff filed its recommendation. Staff
recommended approval of the application subject to certain conditions. No party opposed
Staff's recommendation and Ameren Missouri agreed to Staff’'s proposed conditions.

1 . ]
All calendar dates throughout this order refer to the year 2011 unless otherwise noted.
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Jurisdiction and Discretionary Authority

Because Ameren Missouri’'s application involves a transfer of assets, it is within the
Commission’s jurisdiction to decide pursuant to Section 393.190, RSMo 2000. Because no

law requires a hearing on this application this is a non-contested case.” Non-contested
cases do not require formal proceedings or hearings before the Commission,® and as such,
there is no contested case evidentiary record. Being a non-contested case, the

Commission “acts on discretion or on evidence not formally adduced and preserved.” The
competent and substantial evidence standard of Article V, Section 18, Mo. Const., does not

apply to administrative cases in which a hearing is not required by law.® Consequently, the
Commission will exercise its discretion based upon the verified pleadings. There is no
requirement for the Commission to make findings of fact when it exercises its discretion in a

non-contested case.’

2 Section 536.010(4), RSMo Supp. 2010, defines a “contested case” as “a proceeding before an agency in which legal rights, duties
or privileges of specific parties are required by law to be determined after hearing.”

3 “The term “hearing” presupposes a proceeding before a competent tribunal for the trial of issues between adversary parties, the
presentation and the consideration of proofs and arguments, and determinative action by the tribunal with respect to the issues ...
‘Hearing’ involves an opposite party; ... it contemplates a listening to facts and evidence for the sake of adjudication ... “ The term has
been held synonymous with ‘opportunity to be heard’. State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Comm'n of
State of Mo., 776 S.W.2d 494, 495 -496 (Mo. App. 1989). The requirement for a hearing is met when the opportunity for hearing
was provided and no proper party requested the opportunity to present evidence. Id.

4 Sapp v. City of St. Louis, 320 S.W.3d 159, 163 (Mo. App. 2010). “The key to the classification of a case as contested or noncontested
is the requirement of a hearing. The term “hearing,” as used in section 536.010(4) means a proceeding at which a ‘measure of
procedural formality’ is followed. Procedural formalities in contested cases generally include: notice of the issues (section 536.067);
oral evidence taken upon oath or affirmation and the cross-examination of witnesses (section 536.070); the making of a record
(section 536.070); adherence to evidentiary rules (section 536.070); and written decisions including findings of fact and conclusions
of law (section 536.090).” (Internal citations omitted). City of Valley Park v. Armstrong, 273 S.W.3d 504, 507 (Mo. banc 2009). Being a
non-contested case, there is no evidence, no record, and no written and separately stated findings of fact. State ex rel. Public
Counsel v. Public Service Comm'n, 210 S.W.3d 344, 353-355 (Mo. App. 2006); Section 536.090. The decision reached by the
Commission is totally a matter of the exercise of its discretion. Id. In a non-contested case, judicial review is restricted to determining only
whether or not the Commission abused its discretion in denying a hearing (if a hearing was denied) and whether or not the
commission's order was lawful. 1d.

5 Public Counsel, 210 S.W.3d at 353.

Id. Moreover, Ameren Missouri is the only party holding a substantive right that could be affected by this decision. Thus, no other
party has a substantive due process right requiring a pre-deprivation evidentiary hearing. Utility customers have no vested property
rights in utility rates that are protected by the Fifth and Fourteenth Amendments. State ex rel. Jackson County v. Public Service
Commission, 532 S.W.2d 20, 31 -32 (Mo. banc 1975).

! Id. at 355.
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Legal Standard for Approval

Section 393.190.1 provides, in pertinent part:

No . . ., electrical corporation, . .. shall hereafter sell, assign, lease, transfer,
mortgage or otherwise dispose of or encumber the whole or any part of its
franchise, works or system, necessary or useful in the performance of its
duties to the public, nor by any means, direct or indirect, merge or
consolidate such works or system, or franchises, or any part thereof, with any
other corporation, person or public utility, without having first secured from
the commission an order authorizing it so to do.

Section 393.190.1 does not set a standard for the approval of a proposed transfer of
assets; however, the Missouri Supreme Court in State ex rel. City of St. Louis v. Public
Service Commission of Missouri, 73 S.W.2d 393, 395 (Mo. 1934) determined the standard

for the PSC's approval was whether the transfer “would be detrimental to the public.”® This
standard does not require the demonstration of the transaction benefiting the public, only

that the transaction is not a detriment to the public.® This standard is also codified in
Commission Rule 4 CSR 240-3.310(1)(D), which requires that applicants seeking approval
to transfer assets include in their applications “[t]he reasons the proposed sale of assets is
not detrimental to the public interest.”

Analysis
Under the EPA’s Cross-State Air Pollution Rule (“CSAPR”) Ameren Missouri has

received 108,672 vintage 2012 SO, allowances and 23,261 vintage 2012 annual NOx
allowances based on the emissions characteristics of its generating facilities. Ameren
Missouri will use these allowances to comply, in whole or in part, with the emissions
restrictions prescribed by CSAPR; however, it currently believes its initial grant of SO,
allowances will greatly exceed its 2012 CSAPR compliance requirements and its initial
grant of annual NOx allowances will barely cover what it will need to comply with that
aspect of CSAPR. To provide a prudent margin of annual NOx allowances, Ameren
Missouri believes it should acquire additional allowances for 2012.

CSAPR allows utilities that have excess SO, and NOx allowances to sell those
allowances. Instead of a cash transaction, Ameren Missouri seeks authority for a one-time
trade or exchange one thousand fifty (1,050) of the Company's excess 2012 SO,
allowances- which represents approximately one percent (1%) of its total allocation of such
allowances - for five-hundred (500) 2012 annual NOx allowances. Ameren Missouri
believes that this is the most efficient and cost-effective way to ensure that it has sufficient
SO, and NOx allowances to remain in compliance with CSAPR requirements.

8 City of St. Louis, 73 S.W.2d at 395 and 400. This case involved a merger subject to approval by the PSC under 8 5195, RSMo 1929,
a predecessor to § 393.190. See also State ex rel. AG Processing, Inc. v. Public Service Comm'n of State, 120 S.W.3d 732, 735 (Mo.
banc 2003) and State ex rel. Fee Fee Trunk Sewer v. Litz, 596 S.W.2d 466, 468 (Mo. App. 1980).

1.
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Additionally, Ameren Missouri seeks authority to defer to Account 254, Other
Regulatory Liabilities, all revenues associated with the SO, allowances portion of the
exchange and to amortize the amounts deferred to that account concurrently with the
Company's utilization of the acquired NOx allowances. The net cost of all SO, and NOx
allowances is part of the formula used to calculate rate changes under the Company's
approved fuel adjustment clause ("FAC") tariff. Because the exchange of allowances
proposed in this application will not involve an exchange of cash, if Ameren Missouri is
granted the deferral authority it seeks in this application amortizations will be made from
Account 254 and the net cost of an acquired annual NOx allowance will flow through the
FAC in the accumulation period during which the allowance is used. Matching revenues
and expenses associated with the exchange of allowances in this manner will ensure that
the proposed exchange will have no effect on the Company's FAC-related rates and also

that those rates reflect as closely as possible Ameren Missouri's actual net fuel costs.*

Staff states that based on Ameren Missouri estimates, the exchange of SO,
emissions allowances for annual NOX emissions allowances would reduce its excess SO,
allowances by less than 5% while decreasing its estimated need for additional annual NOX
allowances by approximately 27%."* Staff also agrees that the accounting treatment
Ameren Missouri seeks will result in this non-cash transaction having no effect on the
revenues and expenses flowing through its FAC, i.e., it will neither increase nor decrease
Ameren Missouri’'s FAC charge. Staff recommends that the Commission conditionally
approve Ameren Missouri’'s application. Ameren Missouri responded to Staff’s
recommendation agreeing to the conditions.

Decision
Based on the Commission’s independent and impartial review of the filings, the
Commission determines that Ameren Missouri’'s proposed exchange of SO, emissions
allowances for annual NOX emissions allowance is not detrimental to the public interest
and the Commission will approve it subject to the conditions recommended by Staff and
accepted by Ameren Missouri.

THE COMMISSION ORDERS THAT:

1. Union Electric Company d/b/a Ameren Missouri’s application is approved subject
to the following conditions:

a.) approval of this transaction and accounting treatment sought in Ameren
Missouri’'s application is not determinative of any future ratemaking;

b.) approval of this transaction and accounting treatment does not bind anyone from
challenging any aspect of the prudence of the transaction;

0 . . . . . .

Procedures already in place to monitor the operation of the FAC, i.e., routine reviews of proposed rate changes, annual true-ups,
and periodic prudence reviews - will allow the Commission, the Staff, and other interested parties to monitor and review both the timing
and amount of disbursements from the deferred account to ensure that they comply with the authority granted by the Commission in this
case.

The exact amount of SO, and annual NOX allowances Ameren Missouri will need for 2012 will not be known until early 2013.
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c.) approval is granted only for the Ilimited transfer requested in Ameren
Missouri’s application; and,

d.) Ameren Missouri shall request authorization from the Commission prior to
closing any other transactions to sell, assign, lease, transfer, mortgage or otherwise
dispose of or encumber any CSAPR SO,, seasonal NOx, or annual NOx emission
allowance(s).

2. This order shall become effective January 14, 2012.

3. This file shall close on January 15, 2012.

Gunn, Chm., Jarrett, Kenney, and
Stoll, CC., concur; Davis, C., abstains.

Harold Stearley, Deputy Chief Regulatory
Law Judge



ATMOS ENERGY CORPORATION
22 Mo. P.S.C. 3d 8

In the Matter of Atmos Energy Corporation’s 2008-2009 Purchased Gas Adjustment
and Actual Cost Adjustment

File No. GR-2009-0417

Gas. 817.1 Purchased Gas Adjustment (PGA). The Commission established ending balances for the
2009-2009 ACA period.

ORDER ESTABLISHING ENDING ACA BALANCES
Issue Date: January 18, 2012 Effective Date: January 20, 2012

On December 21, 2011, the Commission issued a report and order regarding Atmos
Energy Corporation’s 2008-2009 Actual Cost Adjustment. That report and order, which will
become effective on January 20, 2012, rejected the disallowances proposed by Staff, but
did not establish the amount of Atmos’ ending ACA balances for the 2008-2009 period.
Instead, the Report and Order directed Staff to file a revised recommendation clearly
stating the ending ACA balances, taking into account the adjustments ordered in the
December 21 report and order, as well as the earlier report and order in File No. GR-2008-
0364 concerning the 2007-2008 ACA period.

Staff filed its revised recommendation on January 6. Staff explains that the ending
ACA balances for the 2008-2009 period are affected not only by the report and order in this
file and in GR-2008-0364, but also by the resolution of Atmos’ 2006-2007 ACA period
adjustment in File No. GR-2007-0403. Staff also explained that the Commission failed to
take the adjustments in GR-2007-0403 into account when it established final balances for
the 2007-2008 period in GR-2008-0364. Taking all three ACA periods into account, Staff
recommended the Commission establish the final ACA balances set forth in Appendix B as
its modified revised recommendation for the 2008-2009 period.

After Staff filed its revised recommendation, the Commission ordered that any party
wishing to respond to that recommendation do so no later than January 12. Atmos filed its
response on January 10. No other party responded. Atmos concurs with Staff's modified
revised recommendation as set forth in Appendix B to Staff’'s January 6 filing.

Staff’'s modified revised recommendation properly takes into account the ACA
balances established for the 2006-2007 and 2007-2008 ACA period. The Commission
accepts the ending balances recommended by Staff in its Appendix B.

The report and order the Commission issued in this case will become effective on
January 20. The Commission will also make this order effective on January 20 so that in
combination, this order and the prior report and order will finally resolve all issues in this
case and allow any party that wishes to do so to file a single application for rehearing.

THE COMMISSION ORDERS THAT:

1. The ending (over)/under recovery balances for Atmos’ 2008-2009 Actual
Cost Adjustment are established as provided in the following table:
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Description | Company’s Scheduling | Prior Mo. Cashout | Neely- Staff
8/31/09 Fee Period School ville & Recommend-
Ending ACA Adjust- Recovery Butler ed ACA
Balances ment Addition Balance for
Per 8/09 8/09
filing
SEMO
Demand ($634,905) ($634,905)
ACA
Commodity | ($3,762,136) $8,531 ($3,580) | ($16,459) | ($2,579) ($3,776,223)
ACA
Kirksville
Demand $22,071 $22,071)
ACA
Commodity ($896,044) $1,570 ($797) | (%$1,119) ($896,390)
ACA
West
Demand $44,403 $44,403
ACA
Commodity ($718,360) $0| ($1,621) ($18,494) ($738,475)
ACA
NEMO
Demand $33,803 $33,803
ACA
Commodity | ($2,549,115) $2,725 | ($30,000) | (%$2,270) | ($26,188) ($2,604,848)
ACA

SEMO now includes Neelyville

West now includes Butler and Greeley areas

2.

This order shall become effective on January 20, 2012.

Gunn, Chm., Jarrett, Kenney, and
Stoll, CC., concur.

Woodruff, Chief Regulatory Law Judge

NOTE: The case was appealed to the Missouri Court Of Appeals. Affirmed by Atmos Energy Corp. v.
Office of Pub. Counsel, 389 S.W.3d 224 (Mo. App. W.D. 2012).
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In the Matter of the Application of Southern Union Company for the Issuance of an
Accounting Authority Order Relating to its Natural Gas Operations and for a
Contingent Waiver of the Notice Requirement of 4 CSR 240-4.020(2)

File No. GU-2011-0392

Evidence, Practice and Procedure. 81 Generally. Stare decisis does not bind the Commission to past
Commission decisions

Accounting. 842 Accounting Authority Orders.

Gas. 834 Accounting Authority orders. The tornado that struck Joplin in May 2011 was extraordinary
and justified the issuance of an AAO to defer recording of capital and O & M expenses associated with the
damages caused by the tornado.

Gas. 834 Accounting Authority orders. Deferral of an expense through an AAO does not require a
showing that the expense will probably be recovered in the company’s next rate case. Questions of
recovery will be decided in that rate case.

Gas. 834 Accounting Authority orders. Revenue not generated because of damage resulting from the
tornado may not be deferred through an AAO.

REPORT AND ORDER

Issue Date: January 25, 2012
Effective Date: February 24, 2012

FINAL DECISION GRANTING IN PART, AND DENYING IN PART,
ACCOUNTING AUTHORITY ORDER

The application of Southern Union Company (“the Company”) for an accounting
authority order (“AAQ”) is:

e Granted as to operating and management expenses, and capital costs,

because those expenditures constitute extraordinary items. Such items are subject

to recording in Account 182.3. Amortization for those items shall start on January 1,

2012, and continue for ten years.

e Denied as to ungenerated revenue.! The Company has not carried its burden
of proving that its sales dropped, and that any such drop would constitute an
“‘item” for recording in any period. AAOs do not create an item for recording. This
decision does not determine whether any item will be recoverable in a future

general rate increase request2 (“‘rate case”). This decision constitutes the
Commission’s final decision subject to rehearing under Section 386.500, RSMo

2000.2

! “Lost revenue,” is the term that the Company and Staff use, but that term is misleading because it suggests that the Company had
the money and then lost it, which is untrue. OPC’s term “expected revenue,” is more accurate. “Ungenerated” fully expresses the
characteristic determinative of the claim.

2
As defined at 4 CSR 240-2.065(1).

3 4 CSR 240.2-070(13).



SOUTHERN UNION COMPANY

22 Mo. P.S.C. 3d 11

Appearances
For Southern Union Company d/b/a Missouri Gas Energy:
L. Russell Mitten and Paul A. Boudreau
Brydon, Swearengen & England, PC
312 East Capitol, P.O. Box 456, Jefferson City, MO 65102.

For Staff:
Robert Berlin, Sarah Kliethermes, and Goldie Tomkins
Missouri Public Service Commission
200 Madison Street, Suite 800, P.O. Box 360, Jefferson City, MO 65102.
For the Office of the Public Counsel:
Marc Poston
Office of the Public Counsel
200 Madison Street, P.O. Box 2200, Jefferson City, MO 65102
Senior Regulatory Law Judge: Daniel Jordan.
Procedure
The Company filed the application on June 6, 2011. On August 19, 2011, Staff filed
its recommendation favoring a partial denial of the application and the Company filed a

response to the recommendation.® The Commission received no application for

intervention. The Commission issued notice of a contested case® and convened an
evidentiary hearing on the application’s merits on November 30, 2011. The parties filed
briefs on December 23, 2011.
|. Past Commission Decisions

At the hearing, the parties appropriately shaped their presentations to matters
made relevant by the controlling law as they see it. The controlling law, as quoted
below, includes Commission regulations that incorporate federal regulations, which
have not changed since 1991. Perhaps for that reason, a 1991 Commission decision

(“Sibley”) figures prominently in all parties’ arguments.6 The Commission’s analysis in a
past decision may help resolve issues in a later case.

But the parties do not offer analysis to guide the Commission. They offer past
findings and conclusions attempting to restrict the Commission’s discretion, as if past
Commission decisions constitute a body of case law, like appellate court opinions with the
weight of stare decisis. Stare decisis does not bind the Commission to past Commission

decisions.” Such arguments are misleading, and denigrate the authority and duty of
the Commission to apply the law to the facts the best it can, which is the same today

as it was in the past.8

4 4 CSR 240-2.080(15).
5 On September 20, 2011.

6 In the Matter of the Application of Missouri Public Service for the Issuance of an [AAQ], 129 P.U.R.4t
381 (Dec. 20, 1991).

! State ex rel. AG Processing, Inc. v. Public Serv. Comm'n, 120 S.W.3d 732, 736 (Mo. banc 2003).

8 The parties refer to the Sibley decision as though it added something new to USoA, and refer to purported “prevailing case law;” and

a Sibley standard, test or requirements. Those references imply that (i) the Sibley decision constitutes a Commission statement
implementing, interpreting, or prescribing law or policy; and (ii) such statement generally applies to AAOs. On the contrary, no such
Commission statement controls the disposition of this contested case without promulgation as the statutes require. Greenbriar Hills
Country Club v. Director of Revenue, 47 S.W.3d 346, 361 (Mo. banc 2001). See also Section 536.021.9, RSMo 2000; Section 386.125,
RSMo Supp. 2010.

h
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That authority and duty may lead the Commission on any day to read the law differently
from the way it read the law 20 years before.’

ll. Other States’ Decisions
The parties also cite decisions of other commissions. The Company cites a

Hawai’i Public Utilities Commission (“Hawai’i PUC”) decision (“Hawai'i decision”)10 and
Staff and OPC cite a Delaware Public Service Commission (“Delaware PSC”) decision

(‘Delaware decision”).?! Those decisions do not bind the Commission*? and the
Commission finds those decisions unpersuasive.
In the Hawai'i decision, the relief, facts, and procedure were significantly different

from this case. The Hawai'i utility sought “lost gross margin.”13 The factual basis was
Hurricane Iniki, which destroyed over 30 percent of the utility’s transmission and 30
percent of the utility’s distribution infrastructure. The Hawai’i decision merely approved a
settlement just seven weeks after the filing of an application. It cites no controlling
authority.

The Delaware decision cites provisions of law that also appear in this decision. But
it applies those provisions, without analysis, substituting earlier Delaware PSC decisions
for legal reasoning. Earlier Delaware PSC decisions may bind the Delaware PSC, but they

do not bind the Commission. *

lll. Standards

The burden of proving the elements of an AAO is with the Company15 and the
guantum of proof is a preponderance of the evidence.'® Discretion's boundaries
generally are careful consideration, justice, and the logic of the circumstances.'’Under
those standards, the Commission independently finds the facts™® as follows.

9 Id. The Company offers a standard under which the Commission may read the law differently only if it can “articulate a sound
basis for such a significant change in regulatory policy.” Post-Hearing Brief of the [Company] at 8-9. In support, the Company cites
McKnight Place Extended Care, L.L.C. v. Missouri Health Facilities Review Comm., 142 S.W.3d 228, 235 (Mo. App., W.D.
2004), where the court stated, “An administrative agency is not bound by stare decisis, nor are agency decisions binding precedent on
the Missouri courts. ‘Courts are not concerned with alleged inconsistency between current and prior decisions of an administrative
agency so long as the action taken is not otherwise arbitrary or unreasonable.” The mere fact that an administrative agency departs
from a policy expressed in prior cases which it has decided is no ground alone for a reviewing court to reverse the decision.” Id.
(citations omitted).

10 Re Citizens Utilities Co., Kauai Elec. Div., 138 P.U.R.4th 589 (Hawai’i P.U.C., Dec. 9, 1992).

11 Re United Delaware, Inc., 284 P.U.R.4th 496 (Del. P.S.C., Sept. 21, 2010).

12 State ex rel. Union Elec. Co. v. Pub. Serv. Comm'n of State of Mo., 765 S.W.2d 618, 623 (Mo. App., W.D. App. 1988).

Defined as “revenue lost as a result of its diminished customer base, less variable production costs avoided as a result of
diminished demand.” Hawaii decision at 593.

14 This moots the Company’s objection to the Delaware decision. The Company objects that the Commission was not asked, and

therefore did not take, official notice on the record of the Delaware decision. The Company cites Prokopf v. Whaley, 592 S.W.2d 819,
823 (Mo. banc 1980), stating that a reviewing court cannot take official notice of an administrative regulation, which does not apply to
the Delaware decision. Because the Delaware decision’s failure to analyze controlling law renders it unhelpful, no prejudice
accrues to the Company when we read it.

15 State ex rel. Tel-Central of Jefferson City, Inc. v. Public Serv. Comm'n of Missouri, 806 S.W.2d 432, 435 (Mo. App., W.D.
1991).

16 State Board of Nursing v. Berry, 32 S.W.3d 638, 641 (Mo. App., W.D. 2000).

17 Peters v. ContiGroup, 292 S.W.3d 380, 392 (Mo. App., W.D. 2009).

18 The findings of fact reflect the Commission’s assessments of credibility. Stone v. Missouri Dept. of Health & Senior Services,

350 S.W.3d 14, 26 (Mo. Banc. 2011).
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Findinas of Fact

1. The Company is a Delaware corporation authorized to do business in
Missouri under the fictitious name of “Missouri Gas Energy.” the Company’s principal
office is located at 3420 Broadway, Kansas City, Missouri 64111.

2. The Company provides natural gas services in 29 Missouri counties to
approximately 515,000 customers.

3. For the April 2011 billing month, the Company had in the City of:

a. Joplin, Missouri (“Joplin”):16,165 customers; and

b. Duquesne, Missouri (“Duquesne”): 533 customers.

|. The Tornado

4, On May 22, 2011, at 5:17 p.m., the National Weather Service issued a
tornado warning for Joplin and Duquesne (“the tornado area”) and 24 minutes later, a
tornado touched down (“the tornado”).

5.  The tornado was a rare multi-vortex tornado, in which the funnel cloud spins
off smaller, faster funnel clouds within its edges. The tornado rated an EF-5 on the
Enhanced Fujita Scale, the highest rating possible. The tornado was the single
deadliest tornado recorded.

6. The tornado took lives and property in the tornado area as follows:

a. 162 people dead and 900 more injured;

b. 4,000 residences destroyed and 3,500 more damaged; and

c. 300 businesses destroyed.

7.  The tornado resulted in the disconnection of approximately 3,200 customer
meters, which represents 0.62 percent of the Company’s customer base.

8.  As of the date of the hearing, the Company had reconnected about 1,900 of
the customers who lost service due to the tornado.

Il. Expenditures

9. To restore service lost to the tornado, the Company incurred O&M
expenses (“O&M”) and capital costs (“capital”) for repair, restoration, and rebuild activities.

10. Insurance proceeds, government grants, and tax credits will cover some of
the O&M and capital.

11. Asof July 28, 2011, the Company had spent:

a. O&M: $1,042,000.

b. Capital: $ 99,500.

12. The projected amounts needed to restore service may run as high as:

a. O&M: $1,318,000.

b. Capital: $6,667,000.*

13. Those projected amounts represent proportions of the projected total as
follows:

a. O&M: 16.5 percent (1/6).

b. Capital: 83.5 percent (5/6).

14. Amortization will be more accurate the closer it starts to when the Company
made the expenditures. Accounting practices amortize expenditures as follows:

a. O&M over five years; and

b. Capital over twenty years.

15. The Company’s next rate case rate case will occur no later than

approximately September 18, 2013.%°
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lll. Ungenerated Revenue
16. Just after the tornado, in the period May-September 2011, Company
revenue was up by $409,119 in the Company’s Missouri service territory overall, over

the same period in 2010. %

17. Customer payments throughout the Company’s service territory fund the
Company’s fixed costs throughout the Company’s service territory.

18. The Company collects revenue under a rate structure called straight
fixed-variable (“SFV”).

19. SFV attributes each customer’s bill to two types of Company cost itemized
as follows:

a. Fixed: what the Company spends on each customer, whether that the
customer consumes gas or not.

b. Variable: what the Company spends on gas that the customer
consumes.

But neither charge represents an exclusive fund for paying the respective cost.
The Company may pay either cost amounts collected under either attribution.

20. Any drop in revenue from the tornado area resulting from the tornado-
related disconnections (“ungenerated revenue”) threatens neither the Company’s ability to
provide safe and adequate service, nor its opportunity to earn a profit.

Conclusions of Law
The Commission independently concludes as follows.

| Jurisdiction
The Commission has jurisdiction as follows. The Company is a public utility.22
Public utilities are within the Commission’s jurisdiction for record-keeping,23
and rate-setting,24 both of which are subjects of the parties’ arguments.

19 Company Exhibit 1, page 5 line 9, to page 6 line 7.
20 Company Exhibit 2, page 20, lines 13 through 16.
21 OPC Exhibit 2, page 2 line 18, to page 3 line 20.
22 Section 386.020(18) and (43), RSMo Supp. 2010.
23 Section 393.140(4), RSMo 2000.

24 Section 393.140(11), RSMo 2000.
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Staff and OPC argue that issuing an AAO for ungenerated revenue constitutes
retroactive ratemaking and single-issue ratemaking. Retroactive ratemaking and
single-issue ratemaking are doctrines founded on constitutional and statutory
provisions, respectively. But Missouri case law is directly to the contrary. It states,

generally, that an AAO does not constitute ratemaking.25 It also states, specifically, that
an AAO does not constitute single-issue ratemaking.26

Staff and OPC do not make those arguments as to expenditures. Further, Staff and
OPC cite no authority for the Commission to determine the validity of the

regulations governing this action. Therefore, the Commission will apply its regulations27 to
its findings as follows.

lI. AAOsS

The Commission’s regulations28 incorporate 18 CFR 201, the Uniform System of
Accounts (“USoA”). USOA is a set of federal regulations that governs utilities’ recording
of items. US0A includes General Instructions, Definitions, and Balance Sheet Accounts
Assets and other Debits (“Accounts”).

Ordinarily, USoA records any item of profit or loss in the year in which the item
occurred (“current” year) as set forth in General Instructions:

[N]et income shall reflect all items of profit and loss during
the period with the exception of [certain items.zg]

And:
All other items of profit and loss recognized during the year
shall be included in the determination of net income for that

year. [30]
"Shall" signifies a mandate and means "must" in the present tense.?! As Staff aptly
describes it, USoA “defaults” to current recording.

5 Missouri Gas Energy v. Pub. Serv. Comm'n, State of Mo., 978 S.W.2d 434, 438 (Mo. App., W.D. 1998).
6 State ex rel. Office of Pub. Counsel v. Pub. Serv. Comm'n of Missouri, 858 S.W.2d 806, 813 (Mo. App., W.D. 1993).
27 State ex rel. Stewart v. Civil Serv. Comm'n of St. Louis, 120 S.W.3d 279, 287-88 (Mo. App., E.D. 2003).

28 4 CSR 240-40.040(1). The Commission made that regulation under the statutory delegation of authority at Section 393.140(4),
RSMo 2000, “to prescribe uniform methods of keeping accounts, records and books, to be observed by gas corporations [and] forms
of accounts, records and memoranda to be kept by such persons and corporations [.]” The Company notes that a change “in the
required method or form of keeping a system of accounts” requires six months’ notice “to such persons or corporations.” Orders of
uniform application, as described in that 1913 statute, are now subject to today’s statutes on rulemaking. Section 386.250(6); and
Sections 536.021 and 386.125, RSMo Supp. 2010. (Compare Section 393.140(8), RSMo 2000, which provides a hearing when
the Commission inspects the books of a specific “corporation or person” and makes an order as to a “particular’ item.) Rulemaking
includes amending a rule. Section 536.021.1, RSMo Supp. 2010. The Commission cannot make a rule through adjudication.
Greenbriar Hills Country Club v. Dir. of Revenue, 47 S.W.3d 346, 361 (Mo. banc 2001). This decision addresses only the
Company'’s right to record the items described in the application, and does not change the uniform method or form of keeping accounts
for gas corporations. Therefore, this decision may take effect in less than six months.

° General Instruction No. 7 (emphasis added).
30 General Instruction No. 7.1 (emphasis added).

! State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972). That requirement is subject to “a variance from the
provisions of this rule, in whole or in part, for good cause shown, upon a utility's written application” under 4 CSR 240-40.040(5). No
such application is before the Commission.
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A. Generally

The year in which a utility records an item is important because of Commission
practice in setting utility rates. Commission practice is to project a utility’s future cost of
service from a historic test year. If that test year does not include a certain item, that
item will not count in setting the rates. Current recording thus excludes items outside the
test year from consideration in rate-setting. That is true even for items with far-reaching
effects for the utility and the customer.
To protect just and reasonable rates, US0A requires the utility to record certain
items in a special account designated “182.3 Other regulatory assets:”
A. This account shall include the amounts of
regulatory-created assets, not includible in other accounts,
resulting from the ratemaking actions of regulatory agencies.
(See Definition No. 31.) [*%]

Definition No. 31 provides:
Regulatory Assets and Liabilities are assets and liabilities
that result from rate actions of regulatory agencies.

Regulatory assets and liabilites arise from specific
revenues, expenses, gains, or losses that would have been
included in net income determinations in_one period under
the general requirements of [US0A] but for it being probable:
1) that such items will be included in a different period(s) for

purposes of developing the rates the utility is authorized

to charge for its utility services [.33]

Regulatory assets in Account 182.3 are thus preserved beyond their current year for
consideration in later rate case. In Commission practice, that treatment is called
“deferral” and a Commission order directing that treatment is called an AAO.
An AAO is only necessary to defer an item that is less:
. than approximately 5 percent of income, computed
before extraordinary items. Commission approval must be
obtained to treat an item of less than 5 percent, as
extraordinary. [**]
The last sentence expressly provides “Commission approval . . . to treat an item of less

than 5 percent, as extraordinary.”35 Otherwise the utility makes those determinations for
itself every day.

82 Account No. 182.3.
33 Definition No. 31.
34 General Instruction No. 7.

35 That plain language shows that two arguments of Staff and OPC to the contrary are meritless: (i) deferral is possible only
for amounts greater than 5 percent of income; and (ii) the Company should file rate case.
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To summarize:
e A utility must record all items of profit and loss.
The utility routinely does that on its own.
A utility must determine the recording year: current or deferred.
The utility routinely does that on its own, too.
No AAO is necessary for any recording, except to defer 5 percent or less.

e |tems deferred are preserved for consideration in a later rate case.*
The elements of an AAO are as follows.

B. Extraordinary
USoA makes an exception to current recording for:

Extraordinary items. . . . Those items related to the effects of

events and transactions which have occurred during the

current period and which are of unusual nature and

infrequent occurrence shall be considered extraordinary

items. Accordingly, they will be events and transactions of

significant effect which are abnormal and significantly

different from the ordinary and typical activities of the

company, and which would not reasonably be expected to

recur in the foreseeable future [.*]
That language examines an event’s:

e Time (during current period);

e Rarity (unusual, infrequent, not foreseeably recurring, activities

abnormal and significantly different from the ordinary and typical,); and

e Effect (significant).
Those characteristics are all manifest in the tornado. The tornado occurred in the
current period because it occurred on May 22, 2011, which was the period of the
application. The tornado was rare because it caused damage unseen in the United
States for 60 years. The tornado had a significant effect because it disconnected 3,200

meters.*® Therefore, “items related to the effects of” the tornado are extraordinary, and
are subject to deferred recording.

C. ltems

If an event is extraordinary, consequent items are free from current recording.
The Company and Staff agree, and OPC does not object, to deferred recording for the
O&M and capital (together, “actual expenditures”) required to restore the Company’s
service after the Joplin tornado. Because those expenditures are extraordinary, their
recording shall be deferred.

36 . . . . NP . . . .
Later consideration in a rate case may explain why prior authorization is required for smaller items and not for larger items. As in

this case, small items may cause disproportionately large litigation. Such litigation is better before a rate case than during a rate
case.
37 . .

General Instruction No. 7 (emphasis added).

38 Staff's and OPC's restriction of “significant effect” to dollar amounts has no basis in USoA.
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i. Amount
Each party offered evidence of the amounts spent on restoration. But the

expenditures were continuing as of the hearing date, so any number based on the
record in this action was already obsolete when it was offered. An amount certain
for 2011 is ascertainable only when all information for 2011 is available. In other words,
this AAO consists of:

. . . just putting all this stuff in a box and saying, hey we're

going to take a look at this box later on and determine

whether it's appropriate to be . . . recovered or not [.39]

The Commission has approximated as best it can the eventual amounts required to
restore service. But no further finding is necessary or helpful, so the Commission will
make its order as to the quality, but not the quantity, of items subject to deferral.

ii. Amortization

The parties dispute the period and start date of amortization for deferred
expenditures. The Company requests a five year period. The record shows that the
standard amortizations are (i) five years for O&M, and (ii) twenty years for capital. The
Company estimates that the ratio of eventual expenditures will be approximately 5/6
capital and 1/6 O&M. Therefore, the Commission will set amortization at Staff’s

recommended ten years.40 The Commission will order the amortization to begin on
January 1, 2011 because a closer start date yields a more accurate result.

iii. Conditions

OPC asks the Commission to condition any AAO on a requirement that the
Company file a rate case generally no later than May 22, 2013. The Company argues
that such an action is already due by September 18, 2013, because its rate includes an
infrastructure and system replacement surcharge (“ISRS”), which requires a rate case
every three years. OPC’s premise is that General Instruction No. 7 bars deferral below 5
percent, which the plain language refutes.

OPC also asks the Commission to impose a condition that safeguards against
deferring expenditures that the Company was scheduled to make anyway because such
expenditures are not “related to the effects of” the tornado. That determination will be
ripe if the Company offers scheduled items as deferred items in its next rate case. In
any event, OPC proposes no such language that would provide what it wants.

Also, OPC proposes no language providing its proposed conditions. The
Company does not object to Staff's proposed conditions: including all setoffs and
detailed documentation. Therefore, the Commission will grant the application as to
expenditures as described, subject to Staff's proposed conditions as set forth in the
ordered paragraphs.

39 Transcript, volume I, page 61 line 23 to page 63 line 1.

40 This is less generous than the Company’s requested five-year period, but substantially more generous than the weighted
average of the periods for capital and O&M. (20 x 5) + (5 x 1) / 6 = 17.5. On this matter the Commission gives weight to Staff's
expertise in accounting practice.
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lll. Probable Recovery

Staff and OPC argue that the Company must also prove that an item is
“‘probably” recoverable in the next rate case. The Company argues that no such
requirement exists. The Company is correct.

A. Recording Period
Staff and OPC cite the description of a regulatory asset that appears in both
Definitions and Accounts.
Staff and OPC read “the Commission will probably allow recovery for such items” in
the following:
Regulatory Assets and Liabilities are assets and liabilities
that result from rate actions of regulatory agencies.
Regulatory assets and liabilites arise from specific
revenues, expenses, gains, or losses that would have been
included in net income determinations in_one period under
the general requirements of the Uniform System of Accounts
but for it being probable: 1) that such items will be included
in_a different period(s) for purposes of developing the rates

the utility is authorized to charge for its utility services [.*!]

And:

B. The amounts included in this account are to be
established by those charges which would have been
included in net income, or accumulated other comprehensive
income, determinations in_the current period under the
general requirements of the Uniform System of Accounts but
for it being probable that such items will be included in a
different period(s) for purposes of developing rates that the
utility is authorized to charge for its utility services [.*/]

That language refutes Staff’'s and OPC’s reading as follows.

As the Company notes, the language addresses only the period of inclusion. It
describes items that “would have been included in” “one” or “the current” “period “but for
it being probable that such items will be included in a different period.” The period of
inclusion, current or different, is the only distinction between regulatory assets and other
assets under the quoted language. And to be included for purposes of developing rates
does not equal “recoverable.” Many items are included in the Commission’s
consideration when the Commission develops rates. Some items merit recovery, and
others do not, but that determination occurs in a later rate case.

4l Definition No. 31 (emphasis added).

42 Emphasis added.
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This is plain from other provisions, not cited by Staff and OPC, of Account No. 182.3:

C. If rate recovery of all or a part of an amount is disallowed,
the disallowed amount shall be charged to Account 426.5,
Other Deductions, or Account 435, Extraordinary
Deductions, in the year of disallowance.

D. The records supporting the entries to this account shall be
kept so that the utility can furnish full information as to the
nature and amount of each regulatory asset included in this
account, including justification for inclusion of such amounts

in this account. [43]
In other words, Account No. 182.3 is for an amount that:

e Would be included in the current period for determining income; but

e Will probably be included in a different period for developing rates;

e For which recovery will be determined later based on records kept.
That simply describes deferred recording: recording an item as paragraph B describes,
for determination of recovery in a later rate case as paragraph C describes, based on
records as paragraph D describes.

Deferred recording—preserving an item for consideration in a later ratecase—is
the relief that an AAO grants, as described by the case law footnoted above and worth
quoting here:

In [an earlier] case, the court made it clear that AAOs are not
the same as ratemaking decisions, and that AAOs create no
expectation that deferral terms within them will be
incorporated or followed in rate application proceedings. The
whole idea of AAOs is to defer a final decision on current
extraordinary costs until a rate case is in order. At the rate
case, the utility is allowed to make a case that the deferred
costs should be included, but again there is no authority for
the proposition put forth here that the PSC is bound by the

AAO terms. [44]

And:
The Commission authorized [the utility] to defer certain costs
by recording them in Account No. 186. The Commission's
order did not presume to determine a new rate but effectively
permitted [the utility] the option to file a rate case by
December 31, 1992, and then to present evidence and
argue that the deferred costs recorded in Account No. 186
should be considered by the Commission in approving a rate

change.[*]
That case law holds that an AAO simply sets an item aside for later consideration in a
separate action.

43 Account No. 182.3 (emphasis added).

a4 Missouri Gas Energy v. Pub. Serv. Comm'n, State of Mo., 978 S.W.2d 434, 438 (Mo. App., W.D. 1998) (citation omitted).

45 State ex rel. Office of Pub. Counsel v. Pub. Serv. Comm'n of Missouri, 858 S.W.2d 806, 813 (Mo. App., W.D. 1993).
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Staff and OPC leave unexplained two crucial matters. The first is why the
Commission would determine recoverability twice: once in this action and again in the

later rate case.*® The second is “probability.” Staff and OPC leave probability undefined
so neither Commission nor a reviewing court can tell whether the evidence meets that
standard.

Therefore, the Commission concludes that “but for it being probable” does not
make “probable recovery” an element of the Company’s claim.

B. Capitalization of Regulatory Assets
OPC cites Financial Accounting Board Standard No. 71, Section 9 (“FAS 71.9”).
FAS 71.9 does not govern this Commission under any law cited. Even if it did, FAS 71.9
does not set requirements for the issuance of an AAO and does not discuss the period
for recording an item.
FAS 71.9 constitutes a guideline for accounting treatment of Company assets.
That determination must account for Commission actions according to FAS 71.9.
FAS 71.9 thus describes the accounting consequences of—not the legal prerequisites
for—deferred recording as follows.
First, the Commission may create a regulatory asset:
Rate actions of a regulator can provide reasonable
assurance of the existence of an asset.
Second, if recovery of a past cost will generate enough revenue to cover that cost, the

Company must capitalize it: *’
An enterprise shall capitalize all or part of an incurred cost
that would otherwise be charged to expense if both of the
following criteria are met:

a. It is probable that future revenue in an amount at least
equal to the capitalized cost will result from inclusion of that
cost in allowable cost for rate-making purposes.

b. Based on available evidence, the future revenue will
be provided to permit recovery of the previously incurred
cost rather than to provide for expected levels of similar
future costs. If the revenue will be provided through an
automatic rate adjustment clause, this criterion requires that
the regulator’s intent be to permit recovery of the previously

incurred cost. [*°]
FAS 71.9 addresses capitalization of deferred claims, not standards for granting the

application. 9 Therefore, the word ‘probable” does not make probable recovery an
element of the Company’s claim.

46 Staff and OPC may believe that, under their theory, they need win only once and the Company must win twice. But see, State
ex rel. Praxair, Inc. v. Missouri Pub. Serv. Comm'n, 344 S.W.3d 178, 186-88 (Mo. banc 2011).

4 That treatment, Staff and OPC argue, leads to further undesirable consequences: that an AAO for ungenerated revenue will relieve
the Company of business risk, shift that risk to ratepayers, and distort the Company’s financial image. Those considerations can
support allocation of a loss to the utility, as in State of Missouri ex rel. Union Elec. Co., 765 S.W.2d 618 (Mo. App., W.D. 1988). The
Commission addresses those considerations in its rejection of the ungenerated revenue claim below.

48 FAS 71, Section 9 (emphasis added).

49 “As can be seen, not only do these laws and regulations not share a common purpose, they likewise don't even address a
common subject matter.” Dep't of Soc. Servs. v. Senior Citizens Nursing Home Dist. of Ray County, 224 S.W.3d 1, 14 (Mo. App., W.D.
2007).
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C. Summary as to Probable Recovery
Staff's “probable recovery” argument creates a new kind of mini-rate case
outside of any other rate case. No such intent appears anywhere in the controlling law.
The Commission concludes that “probable recovery” is not an element of a claim for an
AAO.

IV. Ungenerated Revenue

The Company also seeks to record ungenerated revenue in Account 182.3 in an
amount equal to its fixed cost charge times the customers who lost service due to the
tornado. The Company argues that customers disconnected due to the tornado don’t
pay bills, part of which is earmarked as fixed costs, so the Company cannot pay its fixed
costs. Staff and OPC allege that there was no drop in revenue and that nothing
prevents the Company from paying its fixed costs. Staff and OPC also argue that
revenue not generated, from service not provided, is not an “item” for recording in any
period. Staff and OPC are correct.

A. No Drop in Revenue and No Unpaid Costs
The Company hypothecates a loss by isolating a drop in revenue in the tornado
area. No authority makes that area relevant to exclusion of the rest of the Company’s
service territory. On the contrary, Staff and OPC showed that Company revenue is up.
Staff and OPC supported their allegations with evidence that supports the
findings above as follows. The maximum number of meters disconnected was less than
two-thirds of one percent of the Company’s customer base. Over half were
re-connected as of the date of the hearing. Company revenue was up $409,119 in the
months after the tornado over the same time the previous year. The Company made no
attempt to rebut that evidence, which negates the Company’s allegation of a “loss.”
Even if there were a drop in revenue, it would not prevent recovery of fixed costs.
The Company argues that:
Consequently, instead of covering its fixed costs through
rates, the funds necessary to pay those costs are coming
directly from MGE's earnings. Requiring MGE to dip into
earnings to cover its fixed costs of providing service acts to
deny the company the reasonable opportunity to earn a fair
rate of return to which it is entitled by law. [*°]
But that happens whenever a customer leaves the Company’s service under ordinary
events. The Company equates a customer’s departure to a reduced opportunity for
profit while ignoring the costs saved by providing no service. The Company offers no
authority for its lopsided definition of opportunity to earn.

SFV does not create two types of money. SFV merely attributes the Company’s
costs of serving a customer class to a line on customer bills. The Company stands SFV
on its head, changing it from a description of how the Company collects revenue to a
prescription for how the Company shall spend revenue. The Company offered no
evidence that revenue continuously generated, from its 511,800 customers not deprived
of service, is insufficient to cover fixed costs.

50 Transcript, volume I, page 30, lines 20 through 25.
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On the contrary, the rates that the Company is collecting throughout the State
include amounts for its fixed costs throughout the State. The absence of any real loss
makes the case for rejection of ungenerated revenue even stronger than in State of

Missouri_ex rel. Union Elec. Co.”! In that case, the item rejected was money actually
spent on the aborted Callaway Il power plant (“cancellation costs”). The utility claimed
recovery of cancellation costs, the Commission rejected that claim, and the Court of
Appeals affirmed on that point. Reasons for allocating the loss to the utility included the
compensation for business risk that the utility receives in its rates. The Commission
need not guarantee the Company’s profit, nor shift the risk of disappointing profits to
ratepayers, especially when the source of disappointment is the provision of no service.

B. No Item
In support of recording ungenerated revenue on a deferred basis, the Company
urges the Commission to look only at whether the tornado was extraordinary. Staff and
OPC argue that the AAO sought would not only allow the recording of an item, it would
create the item recorded. Staff and OPC are correct.

An extraordinary item is simply one that would ordinarily be currently recorded
according to Definitions and Accounts. Account No. 182.3 provides:
B. The amounts included in this account are to be
established by those charges which would have been
included in net income, or accumulated or other
comprehensive income, determinations in the current period

under the general requirements of [USoA.SZ]

Definition No. 31 provides:
. Regulatory assets and liabilities arise from specific

revenues, expenses, gains, or losses that would have been
included in net income determinations in one period under

the general requirements of [USoA.>?]

Deferred recording is merely the alternative to current recording.

The Company argues that the Commission must allow deferral of revenues
because the Commission allowed deferral of costs in the Sibley decision and USoA
applies equally to both. The Company’s premise is right but its conclusion is wrong.
Consistent application of US0A results in different results on different facts.

As Staff notes, in the Sibley decision, the Commission deferred recording of
actual expenditures. This explains the language on which the Company relies:

[T]he decision to defer costs associated with an event turns
on whether the event is in fact extraordinary and

nonrecurring. [54]

51
765 S.W.2d 618 (Mo. App., W.D. 1988).

52 Emphasis added.
53 Emphasis added.

54 129 P.U.R.4th at 385 (emphasis added).
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Actual expenditures exist in the past, present, or future and represent an exchange of
value that the Company must record. Ordinarily, the Company records them currently and,
if they are extraordinary, the Company must record them in Account 182.3.

The Company’s claim is different. Ungenerated revenue never has existed, never
does exist, and never will exist. Revenue not generated, from service not provided,
represents no exchange of value. There is neither revenue nor cost to record, in the
current period nor in any other.

The Company showed no instance when service not provided resulted in recording
any revenue or cost, lost or generated, on a deferred or current basis. That is because the
Company cannot have an item of profit or loss when it provides no service, whether the
cause of no service is ordinary or extraordinary. Services not provided and revenues not
generated are mere expectancies, are things that simply did not happen, and are not
items at all.

C. Summary as to Ungenerated Revenue

An AAO only determines the period for recording an item but the Company seeks
an AAO to create the item itself by layering fiction upon fiction. To issue an AAO for
ungenerated revenue would create a phantom loss, and an unearned windfall, for the
Company. Therefore, the Commission will deny the AAO as to ungenerated revenue.

V. Summary
Each party conflates this action with an irrelevant agenda. The Company wants the

Commission to make an item out of something it never records otherwise, while Staff
and OPC want the Commission to determine that the newly minted item will not be
recoverable when the Company raises it in an action not yet filed. Neither matter is
within the function of an AAO.

Rulings
Therefore, the Commission issues its AAO as follows.

THE COMMISSION ORDERS THAT:

1. The Application of Southern Union Company (‘the Company”) for an
accounting authority order (“AAQ”) to defer recording items related to the effects of the
Joplin tornado of May 22, 2011, to Account No. 182.3, Other Regulatory Assets,
(“application”) is denied in part and granted in part as follows.

2. The application is denied as to ungenerated revenue as described in the body
of this order.

3. The application is granted as to actual incremental operations and
maintenance expenses, and capital costs, associated with repair and restoration activities,
with depreciation and carrying charges equal to the Company’s ongoing Allowance for
Funds Used during Construction rates associated with capital expenditures.

4. Authority to defer recording is conditioned on the following. The Company
shall:
a. Not seek to recover through its Infrastructure System Replacement
Surcharge rate any capital costs for which it is deferring depreciation and
carrying charges under this order.
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b. Apply, to the total amount of deferred costs, any insurance claim
proceeds, government payments, government credits, and other offsets
applicable to incremental operation and maintenance expense or capital
expenditures.

c. Ratably amortize deferred costs expense over a ten-year (120-month)
period beginning on January 1, 2012, and concluding on
December 31, 2021.

d. Maintain records, invoices and other documents as required by 18 CFR
201, Account No. 182.3. For each expenditure in Account No. 182.3,
those records shall support the nature and amount, including any related
deferred taxes recorded as a result of the cost deferral, and shall justify
inclusion. The Company shall make such records available for review by
the Commission Staff, the Office of the Public Counsel, and other
interveners, pursuant to 4 CSR 240-2.085 and Section 386.480, RSMo.

5. Nothing in this order shall constitute a finding or conclusion by the
Commission of the reasonableness of any amount deferred, and the Commission
reserves the right to consider the ratemaking treatment to be afforded any deferred
amount.

6. This order shall become effective February 24, 2012.

7. This file shall close on February 25, 2012.

Gunn, Chm., Jarrett and Kenney, CC, concur,
Stoll, C., abstained,

and certify compliance with the provisions of
Section 536.080, RSMo.

Jordan, Senior Regulatory Law Judge
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In the Matter of an Investigation Into Various Issues Related to the Missouri
Universal Service Fund

File No. TO-2012-0257

Telecommunications. 814.1 Universal Service Fund. The Commission reduced the Universal Service
Fund assessment rate as recommended by the Missouri Universal Service Board.

ORDER GRANTING INTERVENTION AND DECREASING
ASSESSMENT RATE

Issue Date: February 1, 2012 Effective Date: February 11, 2012

On January 25, 2012, the Staff of the Commission, acting at the request of the
Missouri Universal Service Board, filed a motion asking the Commission to approve a
decrease of the Missouri Universal Service Fund assessment rate from .0029 to .0025 as
recommended by the Board at its January 25 meeting. Staff also asked the Commission to
expedite its approval of the assessment rate decrease so that the affected
telecommunications carriers would have time to change their billing arrangements before
the April 1, 2012 effective date of the change.

The Commission directed that notice of Staff's motion be sent to all interexchange
carriers, competitive local exchange carriers, and incumbent local exchange carriers. The
Commission also ordered that any person, entity wishing to intervene, or otherwise respond
to Staff’'s motion do so no later than January 31.

Southwestern Bell Telephone, L.P. d/b/a AT&T Missouri filed a motion to intervene
and a response to Staff's motion on January 31. AT&T Missouri asked to intervene but
also indicated it did not object to Staff's motion so long as the Commission approves the
proposed reduction in the assessment in time to allow telecommunications companies,
such as itself, at least 60 days to implement the change. The Commission will grant AT&T
Missouri’'s application to intervene and notes that by approving the reduced assessment
today, the Commission will allow the 60 days lead-time requested by the company.

Section 392.248.1, RSMo 2000 creates the Missouri Universal Service Board and
charges it with the duty to “ensure just, reasonable, and affordable rates for reasonably
comparable essential local telecommunications services throughout the state.” That statute
also creates a state Universal Service Fund that is funded through an assessment on all
telecommunications companies in the state. The Commission is required to establish the
level of funding needed to accomplish the purposes of the Universal Service Fund.*

Staff's motion explains that the Missouri Universal Service Board has determined
that the Universal Service Fund’'s needs can be met with a reduced assessment rate of
.0025 to replace the existing rate of .0029. The Board recommends that the reduced
assessment rate become effective on April 1, 2012, to allow the affected
telecommunications companies time to adjust the bills they send to their customers.

! Section 392.248.3, RSMo 2000.
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The Commission finds that the Universal Service Board’s recommendation is
reasonable. Furthermore, no person or entity has expressed any opposition to that
recommendation. The Commission will reduce the assessment rate as recommended by
the Universal Service Board.

THE COMMISSION ORDERS THAT:

1. Southwestern Bell Telephone, L.P. d/b/a AT&T Missouri’s motion to intervene is
granted.

2. The assessment rate for the Missouri Universal Service Fund is reduced from
.0029 to .0025, effective April 1, 2012.

3. The Commission’s Data Center shall send a copy of this order to all
interexchange carriers, competitive local exchange carriers, and incumbent local exchange
carriers doing business in Missouri.

4. This order shall become effective on February 11, 2012.

Gunn, Chm., Jarrett and Kenney, CC., concur; Stoll, C., not participating.

Woodruff, Chief Regulatory Law Judge
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In the Matter of the Application of Southern Union Company d/b/a Missouri Gas
Energy, Sigma Acquisition Corporation and Energy Transfer Equity, L.P. for An
Order Authorizing Them to Perform in Accordance with a Merger Agreement and to
Undertake Related Transactions

File No. GM-2011-0412

Gas. 86 Transfer, lease and sale. The Commission approved a stipulation and agreement regarding a
transaction by which Southern Union Company became a subsidiary of Energy Transfer Equity. L.P.

ORDER APPROVING STIPULATION AND AGREEMENT AND
AUTHORIZING MERGER

Issue Date: February 29, 2012 Effective Date: March 10, 2012

Southern Union Company, d/b/a Missouri Gas Energy, Sigma Acquisition
Corporation, and Energy Transfer Equity, L.P. have filed an application asking the
Commission to approve a merger in which Sigma would merge with and into Southern
Union Company, with Southern Union continuing as the surviving corporation as a
subsidiary of Energy Transfer Equity. The Commission provided notice of the application
and invited interested entities to apply to intervene. No such requests to intervene were
received.

On February 16, 2012, the Commission’s Staff and each of the applicants filed a
Non-Unanimous Stipulation and Agreement that resolves all issues in the case. Public
Counsel, the only other party, did not sign the stipulation and agreement. However, the
stipulation and agreement indicates Public Counsel does not oppose the agreement and
does not intend to request a hearing regarding the application. Commission Rule 4 CSR
240-2.115(2) provides that other parties have seven days in which to object to a non-
unanimous stipulation and agreement. If no party files a timely objection to a stipulation
and agreement, the Commission may treat it as a unanimous stipulation and agreement.

Public Counsel filed a response to the stipulation and agreement on February 23.
Public Counsel does not oppose the stipulation and agreement and does not request a
hearing. However, it filed a response to explain that it did not sign the stipulation and
agreement because it distrusts Southern Union’s credibility following what it describes as
Southern Union’s attempt to renege on a similar consumer-protecting agreement included
in a 2003 stipulation and agreement made when Southern Union acquired Panhandle
Eastern Pipeline Company. Public Counsel complains that Southern Union has recently
filed an application asking the Commission for relief from one of the provisions of the 2003
stipulation and agreement.

Southern Union’s application for relief from that stipulation and agreement is
currently pending before the Commission in File No. GE-2011-0282. But the Commission
notes that section 4.A of the stipulation and agreement in this case requires Southern
Union to withdraw its application in GE-2011-0282 with prejudice upon Commission
approval of the stipulation and agreement.
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Public Counsel does not object to the stipulation and agreement and does not
request a hearing. Therefore, for the purpose of considering that stipulation and
agreement, the Commission will treat it as a unanimous stipulation and agreement, while
recognizing Public Counsel’'s reservations about the agreement.

On February 29, Staff, Southern Union, Energy Transfer Equity, and Sigma
Acquisition filed an addendum to their stipulation and agreement indicating that it was the
intent of all signatories that:

any existing or future holding company or holding companies intermediary

between Energy Transfer Equity, L.P. and Southern Union Company shall be

fully bound by the provisions of the Non-unanimous Stipulation and

Agreement in the same manner as ETE.

The signatories to the addendum again indicate that Public Counsel does not object
to the addendum.

After reviewing the stipulation and agreement, as clarified by the February 29
addendum, the Commission independently finds and concludes that the stipulation and
agreement, as clarified, is a reasonable resolution of the issues addressed by that
stipulation and agreement and that such stipulation and agreement should be approved.
The Commission will authorize the applicants to perform in accordance with the terms of
their merger agreement, subject to the terms and conditions set forth in the stipulation and
agreement.

Specifically, the Commission finds that, subject to the terms set forth in the
stipulation and agreement, which shall bind Southern Union Company and its parent
companies (and any successors or assigns thereof) as well as the terms of the stipulation
and agreement in GM-2003-0238, which, except as expressly addressed in the stipulation
and agreement in this case and approved by the Commission, shall continue to bind
Southern Union (and which Southern Union’s parent companies and successors or assigns
thereof shall not cause Southern Union to contravene), the transaction described in the
Application is not detrimental to the public interest.

Because no party opposes the relief granted in this order, and because the parties
request that the Commission approve the stipulation and agreement as soon as possible,
the Commission will make this order effective in ten days.

THE COMMISSION ORDERS THAT:

1. The non-unanimous stipulation and agreement filed on February 16, 2012, as
clarified by the February 29 addendum, is approved and the signatories to that stipulation
and agreement are ordered to comply with its terms. A copy of the stipulation and
agreement and addendum are attached to this order.

2. Southern Union Company, Sigma Acquisition Corporation, and Energy
Transfer Equity, L.P. are authorized to perform in accordance with, or as may be permitted
by or result from, the terms of the Merger Agreement, which, among other things, shall
result in the effectuation of the Transaction.
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3. To the extent necessary under the terms of the stipulation and agreement
approved by the Commission in Case No. GM-2003-0238 and/or the terms of the
stipulation and agreement approved by the Commission in Case No. GO-2005-0019,
Southern Union is authorized to (1) cause the Citrus Merger to occur through the merger of
Citrus ETP with and into CrossCounty and (2) cause PEPL Holdings to guarantee payment
on a contingent recourse basis, of up to $2.0 billion of indebtedness of ETP (or, in the
alternative, to indemnify a subsidiary of ETP for payments made by such subsidiary with
respect to a guarantee of up to $2.0 billion of indebtedness of ETP by such subsidiary).

4, Southern Union Company shall never be an obligor with respect to the
guarantee and this guarantee shall otherwise be non-recourse to Southern
Union Company.

5. The Commission grants such other relief as may be necessary and
appropriate to accomplish the purposes of the Transaction and the Amended Application
and to consummate the Transaction and related undertakings in accordance with the
Merger Agreement.

6. This order shall become effective on March 10, 2012.

Gunn, Chm., Jarrett and Kenney, CC., concur.

Woodruff, Chief Regulatory Law Judge

NOTE: The Stipulation and Agreement in this case has not been published. If needed, this document is
available in the official case files of the Public Service Commission.
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In the Matter of the Application of Kansas City Power & Light Company for
Authority to Issue Debt Securities

File No. EF-2012-0187

ELECTRIC. §38. Financing practices. The Commission approved an unopposed request by the utility to
issue up to $300 million of debt securities, subject to certain conditions imposed by the Commission’s staff,
and to enter into interest rate hedging instruments.

ORDER GRANTING APPLICATION

Issue Date: February 29, 2012 Effective Date: March 9, 2012

On December 16, 2011, Kansas City Power & Light Company (“Company”) filed an
application seeking authority from the Missouri Public Service Commission (“Commission”)
to issue up to $300,000,000 of debt securities through December 31, 2013 and to enter into

interest rate hedging instruments in connection with such debt securities." On February 16,
2012, the Staff of the Commission filed a recommendation to approve the application
subject to conditions. On February 24, 2012, the Company filed its reply to the Staff
recommendation in which it agreed to the conditions suggested by Staff. Neither the
governing statute? nor any other law requires a hearing before approving the unopposed
application.®
The Company proposes to use the proceeds from the issuance and sale of the new
indebtedness for refinancing outstanding long-term debt and to fund capital expenditures.
The Company explains its proposed issuance of the debt securities in paragraphs 12
through 13 of its application, as follows:
12. The debt securities will have maturities of one year to 40 years
and will be issued by the Applicant or through agents or underwriters for the
Applicant in multiple offerings of differing amounts with different interest rates
(including variable interest rates) and other negotiated terms and conditions.
Interest rates on the debt securities, represented by either (i) the coupon on
fixed rate debt securities or (ii) the initial rate on any variable debt securities,
will not exceed nine percent (9%).
13. The debt securities may be senior or subordinated and may be
either unsecured or secured under the Applicant’s existing general mortgage
debt indentures, depending on cost differentials and market conditions at the
time of issuance. The debt may also take the form of “fall-away” mortgage
debt in which it is initially secured but then converts to unsecured based on
certain conditions.

! Kansas City Power & Light Company’s application was filed pursuant to Sections 393.180, and 393.200, RSMo 2000, and
Commission Rules 4 CSR 240-2.060 and 4 CSR 240-3.120.

2 Section 393.200, RSMo. All sections are in the 2000 Revised Statutes of Missouri unless otherwise stated.
3 State ex rel. Rex Deffenderfer Ent., Inc. v. Public Service Commission, 776 S.W.2d 494, 496 (Mo. App., W.D. 1989).
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The Company also requests authority to enter into interest rate hedging instruments
in conjunction with the issuance of debt securities in order to “lock in” the key underlying
rate of all or a portion of an upcoming debt issuance and to change the interest rate mode
on the issued security from floating to fixed, or vice versa, depending on which is more
economical. The Company does not anticipate that any financing granted would be subject

to fees associated with the fee schedule found in Section 386.300, RSMo.

Staff recommends that the Commission approve the application subject to the

following conditions:

1.

The Commission has reviewed and considered the Company’s verified
application and response and the Staff’'s verified recommendation and memorandum
and concludes that the application should be granted. The Commission will require
the Company to comply with the conditions requested by Staff. As required by Section
393.200, RSMo, the Commission finds that the proposed issuance of debt securities is
or will be reasonably required for the purposes specified in the application and that
such purposes are not in whole, or in part, reasonably chargeable to operating

That nothing in the Commission’s order shall be considered a finding by
the Commission of the value of this transaction for rate making purposes,
and that the Commission reserves the right to consider the rate making
treatment to be afforded the financing transaction and its impact on cost of
capital, in any future proceeding;

. That the Company shall file with the Commission within ten (10) days of

the issuance of any financing authorized pursuant to a Commission order
in this proceeding, a report including the amount of secured indebtedness
issued, date of issuance, interest rate (initial rate if variable), maturity date,
redemption schedules or special terms, if any, use of proceeds, estimated
expenses, and loan or indenture agreement concerning each issuance;

. That the interest rate for any debt issuance covered by the Application is

not to exceed the greater of (i) nine percent (9%) or (ii) a rate that is
consistent with similar securities of comparable credit quality and
maturities issued by other issuers;

. That the Company shall file with the Commission any information

concerning communication with credit rating agencies concerning this
issuance;

. That the Company shall file with the Commission as a non-case related

submission any credit rating agency reports published on KCP&L’s or
GPE'’s corporate credit quality or the credit quality of its securities;

. That the amount of secured debt KCP&L can issue be limited to an

amount not to exceed net additions to plant in service; construction work in
progress to the extent this is intended to be added to plant in service; and
refinancing of existing long-term debt; and,

. That to the extent that any non-regulated investments made by KCP&L or

GPE and affiliated companies may potentially impact KCP&L’s credit
quality and resulting credit ratings, KCP&L shall notify Staff of such
possibility and provide a status report to the Commission regarding the
amount of financing used under this authority and the intended use of any
remaining authorized but unissued funds.

expenses or to income.
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THE COMMISSION ORDERS THAT:

1. Kansas City Power & Light Company’s application filed on December
16, 2011 is granted subject to the conditions recommended by the Commission’s Staff,
which are delineated in the body of this order.

2. Kansas City Power & Light Company is authorized to enter into interest rate
hedging instruments with one or more counterparties in conjunction with the debt securities
issued under the authority of this order.

3. Kansas City Power & Light Company is authorized to execute all documents
and take all actions necessary for the above-described transactions.
4, Nothing in this order shall be considered a finding by the Commission of the

value of this transaction for rate making purposes, which includes, but is not limited to the
capital structure, and the Commission reserves the right to consider the rate making
treatment to be afforded these financing transactions and their effect on cost of capital, in
any later proceeding or proceedings.

5. Nothing in this order shall constitute an opinion of prudence on the overall
structure of Kansas City Power & Light Company and that Company’s current credit facility.

6. This order shall become effective on March 9, 2012.

7. This file may be closed on March 10, 2012.

Gunn, Chm., Jarrett and Kenney, CC., concur.

Bushmann, Regulatory Law Judge
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In the Matter of the Application of The Empire District Electric Company and White
River Valley Electric Cooperative for Approval of a Seventh Written Territorial
Agreement Designating the Boundaries of Exclusive Service Areas within Christian
and Taney Counties

File No. EO-2012-0192

ELECTRIC. §11. Territorial agreements. The Commission approved a territorial agreement between an
electrical corporation and an electric cooperative that designates the boundaries of exclusive service areas
within Christian and Taney counties in Missouri.

REPORT AND ORDER
APPROVING SEVENTH TERRITORIAL AGREEMENT

Issue Date: February 29, 2012 Effective Date: March 29, 2012
Procedural History

On December 20, 2012, The Empire District Electric Company (“Empire”) and
White River Valley Electric Cooperative (“White River”) filed an application under

Section 394.312, RSMo, seeking approval of a seventh territorial agreement
(“Agreement”). The Missouri Public Service Commission (“Commission”) issued notice of
the application and set an intervention deadline. There were no requests to intervene. The
Staff of the Commission filed its recommendation on February 17, 2012. Staff states that
the Agreement designates the service area boundary between White River and Empire
regarding structures in certain parts of the cities of Sparta and Forsyth, Missouri, and gives
White River the exclusive right to serve an area near a high school in Sparta and structures
in a residential housing development in Forsyth. Staff states that the Agreement is not
detrimental to the public interest and recommends Commission approval.

Findings of Fact

1. Empire is an “electrical corporation” and “public utility” as defined in
Section 386.020, RSMo, with its principal place of business in Joplin, Missouri

2. White River is a rural electric cooperative pursuant to Chapter 394, RSMo,
with its principal place of business in Branson, Missouri.

3. The cities of Sparta and Forsyth, Missouri, currently have populations greater

than 1,500 inhabitants, so are not “rural areas”.? As a result, White River cannot provide

electric service to new structures built within the city limits of Sparta and Forsyth.

1 ) . . .
Unless otherwise noted, all statutory references are to the Revised Statutes of Missouri, 2010.

2
Section 394.020.3, RSMo.
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4. In the Agreement, Empire and White River specifically designate the
boundaries of three exclusive electric service areas within portions of Christian County and
Taney County, Missouri, predominantly within the city limits of Sparta and Forsyth,
Missouri. The Agreement gives White River the exclusive right to serve an area that
includes a new sewer lift station near a high school in Sparta, Missouri, and to serve
structures in a residential housing development in Forsyth, Missouri.

5. White River has existing facilities that will adequately serve the areas described
in the Agreement. Empire would need to install costly and duplicative facilities in order to
provide service to the areas described in the Agreement.

6. No existing customers of either Empire or White River will have their electric
service changed by the proposed agreement.

7. There are no other electric service providers in the areas covered by the
Agreement.

8. The cities of Sparta and Forsyth, Missouri, have passed ordinances consenting
to White River using public rights-of-way necessary to provide electric service.

9. Empire and White River have paid the fee set by Commission rule as required
under Section 394.312.8, RSMo.

10. The establishment of exclusive service areas in the Agreement will minimize
duplication of facilities, allow customers to know with certainty who their provider will be,
and allow Empire and White River to avail themselves of prior investment and planning for
serving the public.

Conclusions of Law
1. The Commission has jurisdiction over territorial agreements between electric

corporations and rural electric cooperatives.3
2. The Commission need not hold an evidentiary hearing prior to approving

territorial agreements.4

3. The application is in compliance with Section 394.312, RSMo, in that the
Agreement specifically describes the areas subject to the Agreement; the Agreement does
not affect the rights or duties of any supplier not a party to the Agreement; the designation
of such areas is not detrimental to the public interest; and Empire and White River have
paid the required fee.

4.  The proposed Agreement is not detrimental to the public interest.

Decision

Having considered the joint application and Staff's verified recommendation in
support of approval of the application, the Commission finds that there are no facts in
dispute and, therefore, accepts the facts as true. The Commission concludes that the
seventh territorial agreement between Empire and White River is not detrimental to the
public interest and will be approved.

3
Section 394.312.1, RSMo.
4
Deffenderfer Enterprises, Inc. v. Public Service Comm'n of the State of Missouri, 776 S.W.2d 494 (Mo. App. W.D. 1989).
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THE COMMISSION ORDERS THAT:

1. The joint application for approval of the seventh territorial agreement between
The Empire District Electric Company and White River Valley Electric Cooperative is
approved.

2. Empire shall file with the Commission revised tariff sheets amending any
descriptions of its service territory in Christian and Taney Counties, Missouri, that may be
affected by the Agreement.

3. This order shall become effective on March 29, 2012.

4, This file may be closed on March 30, 2012.

Gunn, Chm., Jarrett and Kenney, CC., concur.

Bushmann, Regulatory Law Judge
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In the Matter of Missouri-American Water Company’s Request for Authority to
Implement A General Rate Increase for Water and Sewer Service Provided in
Missouri Service Area

File No. WR-2011-0337, et al.

RATES. 8112. Sewer. The Commission approved a Non-Unanimous Stipulation and Agreement that
increased Missouri-American Water Company’s annual sewer revenue by $725,000 and established eight
sewer districts.

RATES 8111. Water. The Commission approved a Non-Unanimous Stipulation and Agreement that
increased Missouri-American Water Company’s annual water revenue by $23,255,000 and established
eight water districts.

SEWER. 814. Rates and revenues. The Commission approved a Non-Unanimous Stipulation and
Agreement that increased Missouri-American Water Company’s annual sewer revenue by $725,000 and
established eight sewer districts.

WATER. 816. Rates and revenues. The Commission approved a Non-Unanimous Stipulation and
Agreement that increased Missouri-American Water Company’s annual water revenue by $23,255,000 and
established eight water districts.

ORDER APPROVING NON-UNANIMOUS
STIPULATION AND AGREEMENT

Issue Date: March 7, 2012 Effective Date: March 16, 2012

Procedural History

On June 30, 2011, Missouri American Water Company (“MAWC”) submitted a tariff
designed to implement a general rate increase for its water and sewer service; File Nos.
WR-2011-0037 and SR-2011-0338. MAWC indicated the new utility service rates were
designed to increase its gross annual revenues by approximately $42.9 million exclusive of
applicable gross receipts, sales, franchise or occupational fees or taxes. The submitted
tariff sheets carried an effective date of July 30, 2011.

On August 19, 2011, MAWC submitted tariff sheets designed to implement a general
rate increase for water and sewer service provided in its recently acquired Roark Division;
File Nos. WR-2012-0056 and SR-2012-0057." The revised rates in these schedules were
designed to produce an additional $54,462 in gross annual water revenues and an
additional $116,565 in gross annual sewer revenues for this division, also exclusive of
applicable gross receipts, sales, franchise or occupational fees or taxes. Those tariff
sheets carried an effective date of September 19, 2011.  The Roark Division revenue
requirements were included with the request in File Nos. WR-2011-0337 and SR-2011-
0338; however, MAWC could not file the tariff sheets for this division in conjunction with its
previous filings until the adoption of the existing tariffs for Roark were approved by the
Commission in File No. WO-2011-0213. That approval was effective on August 12, 2011.

! The Commission approved this acquisition, effective May 7, 2011, in File No. WO-2011-0213.
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The Commission issued notices, set an intervention deadline, suspended the tariff
sheets until May 27, 2012, and consolidated MAWC'’s four rate case files. A procedural
schedule was set culminating with an evidentiary hearing to begin on February 21, 2012.

At the parties request, the procedural schedule was suspended, and on
February 24, 2012 the majority of the parties filed a Non-Unanimous Stipulation and

Agreement (“Agreement”) purporting to resolve all issues in this matter.? The signatory
parties include MAWC, the Commission’s Staff, the Office of the Public Counsel (“Public
Counsel”), Ag Processing, Inc. (“AGP”), the Missouri Industrial Energy Consumers
(“MIEC”), the Metropolitan St. Louis Sewer District (“MSD”), the City of St. Joseph (“St.
Joseph”), BJC HealthCare (“BJC”), Triumph Foods, L.L.C. (Triumph”), The Empire District
Electric Company (“Empire”) and the City of Warrensburg (“Warrensburg”).®> The remaining
parties, the Public Water Supply Districts Nos. 1 and 2 of Andrew County (Water Districts”),
the City of Brunswick (“Brunswick”), the City of Joplin, Missouri (“Joplin”), the City of
Jefferson (“Jefferson City”) and the Utility Workers Union of America, Local 335 (“Local
335”) have affirmatively indicated that they do not oppose the Agreement and that they will
not request a hearing on any issue in this matter.* Furthermore, Commission Rule 4 CSR
240-2.115 provides that the Commission may consider a hon-unanimous stipulation to be
unanimous if no party files an objection within seven days of the filing of the agreement.
No party objected to the Agreement within that deadline, so the Commission will treat the
Agreement as if it were unanimous.

The Commission held an on-the-record proceeding on March 6, 2012 to direct
guestions to the parties regarding the Agreement. All of the parties present, and the

witnesses that were proffered,” stated that they believed that the terms of the Agreement
would set just and reasonable rates that would be sufficient for MAWC to maintain safe and

adequate service.®

The Agreement

The signatories have agreed to a total annual increase in revenue for MAWC of $24
million - $23,255,000 in water revenue and $725,000 in sewer revenue. They have also
agreed to the establishment of 8 water districts and 8 sewer districts.

2 EFIS Docket Entry No. 283, Non-Unanimous Stipulation and Agreement, filed on February 24, 2012. EFIS is the Commission’s

Electronic Filing and Information System.

s The City of Warrensburg requested to become a signatory party on February 28, 2012, after its City Council had an opportunity to vote on
the Agreement. Warrensburg's request was granted on March 2, 2012, after no party objected within the response deadline set by the
Commission.

4 Local 335 and Jefferson City filed separate notices of their intents not to oppose the Agreement. See EFIS Docket Entry No. 282,
Notice of UWUA Local 335, filed on February 24, 2012 and EFIS Docket Entry No. 285, City of Jefferson's Notice Regarding Non-
Unanimous Stipulation filed February 24, 2012, filed on February 27, 2012.

5 The witnesses proffered were: Dennis Williams for MAWC; Jim Busch, Kim Bolin and Mark Oligschlaeger for Staff; Barbara Meisenheimer
for Public Counsel; Donald Johnstone for AGP; and Greg Meyer for MIEC.

6 All of the parties entered their appearances with the exception of Local 335, Warrensburg and Jefferson City.
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With regard to the water districts, the signatories propose to combine Warren County
with the St. Louis Metro District (St. Louis Metro) and to combine Loma Linda with the
Joplin District (Joplin). The signatories further propose to maintain the following individual
Districts: Mexico, Jefferson City, Warrensburg, Platte County, and St. Joseph. District 8, in
their proposal, will consist of the following water systems: Brunswick, Lakewood Manor,
Spring Valley, Ozark Mountain, Lake Taneycomo, White Branch, Rankin Acres, Riverside
Estates, Roark and Lake Carmel/Maplewood. The systems included in District 8 will be
grouped into four groups, with one group that consists of systems that are charged a flat
rate (i.e. no commodity charge) while the other three groups are based on similar
commodity charges within each group. Appendix A to the Agreement provides the rates
and charges for each District.

The signatories also list the sewer districts, and their rates and charges, in Appendix
A. Those districts include: Cedar Hill, Warren County, Jefferson City, Maplewood, Ozark
Meadows, Platte County, Roark-Rate A and Roark-Rate B. Under the Agreement, Warren
County would have a flat customer charge with no commodity charge, while the remaining
districts would have both, a customer charge and a commodity charge, with the customer
charge varying based upon customer class.

The signatories ask that new rates be allowed to go into effect on April 1, 2012.
They further suggest that new rates have a delayed implementation date (63-day delay) for
the old Aqua systems to comply with the moratorium imposed on rate increases in Aqua

Missouri, Inc.’s last rate case.’

The agreement also contains various other provisions, including provisions to
address: (1) the pension/FAS 87 tracker mechanism and OPEB/FAS 106 tracker
mechanism; (2) the tank painting tracker; (3) revenue recording for the St. Louis Metro
District; (4) call center reports; (5) customer service and billing issues; (6) customer
records information; (7) bad debt/recovery tracking; (8) the infrastructure system
replacement surcharge; (9) depreciation; (10) a depreciation study/continuing property
records; (11) the Platte County water treatment facility retirement; (12) the Empire
interruptible contract; (13) special accounting for Business Transformation System; (14) the
MSD contract; (15) a cost allocation study; (16) customer class definitions; (17) district
specific EMS runs; and (18) future acquisitions.

Further, in the event the Commission accepts the terms of the Agreement, the
signatories agree that all prefiled testimony not yet admitted into evidence shall be received
into evidence without the necessity of the witnesses taking the stand. And finally, the
Agreement contains a contingent waiver of rights. If the Commission unconditionally
approves the Agreement without modification, the signatories agree to waive their
respective rights to present oral argument and written briefs pursuant to 8536.080.1, RSMo
2000; their respective rights to the reading of the transcript by the Commission pursuant to
8536.080.2, RSMo 2000; their respective rights to seek rehearing, pursuant to 8536.500,
RSMo 2000; and their respective rights to judicial review pursuant to 8386.510, RSMo
2000.

! See File Nos.SR-2010-0023, WR-2010-0025, SR-2010-0026, WR-2010-0027.
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Ratemaking Standards

The Commission has exclusive jurisdiction to establish public utility rates,® and the
rates it sets have the force and effect of law.? A public utility has no right to fix its own rates
and cannot charge or collect rates that have not been approved by the Commission.*° Nor
can a public utility change its rates without first seeking authority from the Commission.™* A
public utility may submit rate schedules or “tariffs,” and thereby suggest to the Commission
rates and classifications which it believes are just and reasonable, but the final decision is
the Commission's,*? subject to judicial review on the question of reasonableness.™®

A “just and reasonable” rate is one that is fair to both the utility and its customers.**
It is no more than is sufficient to “keep public utility plants in proper repair for effective
public service, [and]... to insure to the investors a reasonable return upon funds
invested.”®> The Commission’s guiding purpose in setting rates is to protect the consumer
against the natural monopoly of the public utility, generally the sole provider of a public
necessity.'® However, the Commission must also afford the utility an opportunity to recover a
reasonable return on the assets it has devoted to the public service.” The Commission
must consider the “public interest” when it makes its determination as to whether the
proposed increase in rates is just and reasonable.*® The public interest is a matter of policy
to be determined by the Commission.*® It is within the discretion of the Commission to
determine when the evidence indicates the public interest would be served.?
Determining what is in the interest of the public is a balancing process.”* In making
such a determination, the total interests of the public served must be assessed.??

8 May Department Stores Co. v. Union Electric Light & Power Co., 107 S.W.2d 41, 57 (M0.1937).

9 State ex rel. Utility Consumers' Council of Missouri, Inc. v. Pub. Serv. Comm'n, 585 S.W.2d 41, 49 (Mo. banc 1979).
10 Id.

1 Deaconess Manor Ass'n v. Pub. Serv. Comm'n, 994 S.W.2d 602, 610 (Mo. App. 1999).

2 May Dep't Stores, 107 S.W.2d at 50.

13 St. ex rel. City of Harrisonville v. Pub. Serv. Comm'n of Missouri, 291 Mo. 432, 236 S.W. 852 (1922); City of Fulton v. Pub. Serv.
Comm'n, 275 Mo. 67, 204 S.W. 386 (1918); City of St. Louis v. Pub. Serv. Comm'n of Missouri, 276 Mo. 509, 207 S.W. 799 (1919);
Kansas City v. Pub. Serv. Comm'n of Missouri, 210 S.W. 381 (1919); Lightfoot v. City of Springfield, 361 Mo. 659, 236 S.W.2d 348
(1951).

14 St. ex rel. Valley Sewage Co. v. Pub. Serv. Comm'n, 515 S.W.2d 845 (Mo. App., K.C.D. 1974).
15 St. ex rel. Washington University et al. v. Pub. Serv. Comm'n, 272 S.W. 971, 973 (Mo. banc 1925).

6 May Dep't Stores Co., 107 S.W.2d at 48 (1937).
17 Utility Consumers Council, Inc., 585 S.W.2d at 49.

8 In re Rahn’s Estate, 291 S.W. 120, 123 (Mo. 1926); Morrshead v. Railways Co., 96 S.W. 261, 271 (Mo. banc 1907); Missouri
Public Service Co. v. City of Trenton, 509 S.W.2d 770, 775 (Mo. App. 1974). The legislature delegated the task of determining the
public interest in relation to the regulation of public utilities to the Commission when it enacted Chapter 386, and all other chapters and
sections related to the exercise of the Commission’s authority.

19 State ex rel. Public Water Supply District v. Pub. Serv. Comm'n, 600 S.W.2d 147, 154 (Mo. App. 1980); State ex rel. Mo. Pac.
Freight Transport Co. v. Pub. Serv. Comm'n, 288 S.W.2d 679, 682 (Mo. App. 1956).

20 State ex rel. Intercon Gas, Inc. v. Public Service Comm'n of Missouri, 848 S.W.2d 593, 597 -598 (Mo. App. 1993). That discretion and
the exercise, however, are not absolute and are subject to a review by the courts for determining whether orders of the P.S.C. are lawful
and reasonable. State ex rel. Public Water Supply Dist. No. 8 of Jefferson County v. Public Service Commission, 600 S.W.2d 147, 154
(Mo. App. 1980).

21 Jefferson County, 600 S.W.2d at 154; State ex rel. Churchill Truck Lines, Inc. v. Pub. Serv. Comm'n, 555 S.W.2d 328, 335 (Mo. App.
1977). Inthe Matter of Sho-Me Power Electric Cooperative’s Conversion from a Chapter 351 Corporation to a Chapter 394 Rural Electric
Cooperative, Case No. EO-93-0259, Report and Order issued September 17, 1993, 1993 WL 719871 (Mo. P.S.C.). See also Footnote
Number 23.

224,
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This means that some of the public may suffer adverse consequences for the total

public interest.” Individual rights are subservient to the rights of the public.>* The “public
interest” necessarily must include the interests of both the ratepaying public and the

investing public;?®> however, as noted, the rights of individual groups are subservient to the
rights of the public in general.
The “just and reasonable,”” standard for setting utility rates is founded on
constitutional provisions, as the United States Supreme Court has explained:
Rates which are not sufficient to yield a reasonable return on the value of
the property used at the time it is being used to render the services are
unjust, unreasonable and confiscatory, and their enforcement deprives the
public utility company of its property in violation of the Fourteenth

Amendment.?’
And balancing the interests of the investor with those of the consumers and the public in
general has no single formula:
The Constitution does not bind rate-making bodies to the service of any
single formula or combination of formulas. Agencies to whom this legislative
power has been delegated are free, within the ambit of their statutory
authority, to make the pragmatic adjustments which may be called for by
particular circumstances.?®
Determining whether a rate adjustment is necessary requires comparing MAWC’s current
net income to its revenue requirement. Revenue requirement is the amount of money that a
utility may collect per year, which depends on the requirements for providing safe and
effective service at a profit. Those requirements are tangible and intangible:
From the investor or company point of view it is important that there be
enough revenue not only for operating expenses but also for the capital costs
of the business. These include service on the debt and dividends on the

stock. ?°

126

234

24 Mo. Pac. Freight Transport Co, 288 S.W.2d at 682. Ordinarily, the citizen has the right to use that which is his own, in such a manner

as he pleases, but if the use thereof seriously affects the general public, society and the laws thereof demand a surrender of a part of the
individual rights for the general welfare of the public, for such is the basis of all government. Bellerive Inv. Co. v. Kansas City, 13 S.W.2d
628, 640 (Mo. 1929).

25 The United States Supreme Court tells us simply that “the fixing of ‘just and reasonable’ rates, involves a balancing of the investor
and the consumer interests.” State ex rel. Missouri Gas Energy v. Public Service Comm'n, 186 S.W.3d 376, 383 (Mo. App. 2005), citing
to, Fed. Power Comm'n v. Hope Nat. Gas Co., 320 U.S. 591, 603, (1944). The Missouri Supreme Court has also previously held that
the Commission must consider the interests of the investing public and that failure to do so would deny them a right important to the
ownership of property. See State ex rel. City of St. Louis v. Public Service Comm'n of Missouri, 73 S.W.2d

393, 400 (Mo. banc 1934).

26 Id. and Section 393.150.2, RSMo 2000.
21 Bluefield Water Works & Improvement Co. v. Public Serv. Comm'n of the State of West Virginia, 262 U.S. 679, 690 (1923).
28 Federal Power Comm’n v. Natural Gas Pipeline Co., 315 U.S. 575, 586 (1942).

29 Hope Natural Gas Co., 320 U.S. at 603 (1944).
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That and similar holdings have led to a conventional analysis of the resources devoted to
service, from which the Commission determines revenue requirement as follows.

To provide service, a utility devotes resources, which accounting conventions
classify as either expense or investment. Expenses include operation, replacement of
capital items as they depreciate (“current depreciation”), and taxes on the return.
Investment is the basis (‘rate base”) on which the utility seeks profit (“return”). Return is
therefore a percentage (‘rate of return”) of rate base. Rate base includes capital assets
(“gross plant”), less historic deterioration of such assets (“accumulated depreciation”), plus
other items.

Those components relate to each other in the following formula:

Revenue Requirement = Cost of Providing Utility Service or RR= O + (V - D) R
where,°

RR = Revenue Requirement;

@) = Operating Costs; (such as fuel, payroll, maintenance, etc.,
Depreciation and Taxes);

Vv = Gross Valuation of Property Used for Providing Service;

D = Accumulated Depreciation Representing the Capital Recovery of
Gross Property Investment.

(V-D) = Rate Base (Gross Property Investment less Accumulated
Depreciation = Net Property Investment)

R = Overall Rate of Return or Weighted Cost of Capital

(V-D)R = Return Allowed on Net Property Investment

The overall Rate of Return (“R”) for MAWC can be further broken down as follows:>*
R=iL+dP +kE or Overall Rate of Return (%)

Embedded Cost of Debt
Proportion of Debt in the Capital Structure
Embedded Cost of Preferred Stock
Proportion of Preferred Stock in the Capital Structure
Required Return on Common Equity (ROE)

E = Proportion of Common Equity in the Capital Structure
But determining the revenue requirement does not end the analysis, because the utility
must collect that amount from its customers, and all customers need not receive identical
treatment. Rate design is how a utility distributes its revenue requirement among its
various classes of customers. Customers vary as to the costs attributable to their service.
Just and reasonable rates may account for such differences among customers.

X UUvar —
[ | I A T

30 Staff Exh. 3, Staff Report: Cost of Service, Appendix 2, Schedule 20.

3,
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Conclusions®
A utility has the burden of proving that increased rates are just and reasonable® by a

preponderance of the evidence.** In this order, the Commission grants the signatory
parties’ unopposed request to enter all pre-filed testimony and accompanying reports and

schedules into the record.®*®  The record thus contains substantial and competent

evidence.*

The Commission recognizes that the recommended revenue requirement proposed
in the Agreement is not a trivial amount of money to customers like those who testified at
the public hearings. That being said, the Commission also recognizes that the Agreement
before the Commission resulted from negotiations between many parties with diverse
interests — residential, commercial, industrial and municipal. Local Public Hearings were
held and comment cards were directly mailed to MAWC’s customers to receive public

comment on the proposed rate increase.®” The Commission’s Staff provided a neutral
analysis of the proposed rate increase and rate design, and Public Counsel was an active
party to ensure the rights of the ratepaying public.

Subject matter experts, including accountants, economists and engineers, filed
extensive testimony outlining their respective analyses and positions prior to the signatories
reaching a consensus as to the reasonableness of the Agreement. The signatories agree,
and the non-signatories did not raise objection, to the conclusion that the proposed revenue
requirement and rate design set out in the Agreement are just and reasonable.

82 Section 386.420.2, RSMo 2000 requires a report of the Commission’s conclusions.
33 Section 393.150.2, RSMo 2000.

34 A preponderance of the evidence is the minimum standard of proof in civil cases. Jamison v. State, Dept. of Social Services, Div. of
Family Services 218 S.W.3d 399, 415-416 (Mo. banc 2007).

35 See Paragraph 28 of the Agreement.

6 The competent and substantial evidence standard is not a standard of proof but, rather, is a standard of judicial review of an
administrative agency's decision pursuant to section 536.140.2, RSMo Cum.Supp.2010. Schnell v. Zobrist, 323 S.W.3d 403, 412 (Mo.
App. 2010). Indeed, many parties to a contested matter can present substantial evidence, but only one party can meet the
preponderance of the evidence standard. Unlike determining whether competent and substantial evidence supports an agency's
decision, in determining whether the preponderance of the evidence supports a party's position, the trier of fact must resolve conflicting
evidence and decide “which of the parties' positions [is] more probable, more credible and of greater weight.”.Id.

87 Public Hearings were held in: Branson, Missouri (December 14, 2011) Transcript Vol. 6; Joplin, Missouri (December 14, 2011)

Transcript Vol. 7; Warsaw, Missouri (December 15, 2011) Transcript Vol. 8; Sedalia, Missouri (December 15, 2011) Transcript Vol. 9;
Riverside, Missouri (January 5, 2012) Transcript Vol. 11; St. Joseph, Missouri (January 5, 2012) Transcript Vol. 12; St. Louis, Missouri
(January 9, 2012) Transcript Vol. 13; St. Louis, Missouri (January 9, 2012) Transcript Vol. 14; Brunswick, Missouri (January 17,
2012) Transcript Vol. 15; Mexico, Missouri (January 23, 2012) Transcript Vol. 16; Jefferson City, Missouri (January 23, 2012) Transcript
Vol. 17. In addition to the public hearings, the Commission also directed MAWC to send customer comment cards to each of its customers.
Some 417,000 cards were mailed to MAWC'’s customers.
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The Commission has compared the substantial and competent evidence on the

whole record with the Agreement as to both rate adjustment® and rate design.*®
The Commission independently finds and concludes that MAWC has met its burden of
proof that the rates proposed in the Agreement, and the rate design determining how
those rates are collected among the individual districts and rate classes, are just and
reasonable and in the public interest. Further, the Agreement’s proposed terms support
the provision of safe and adequate service. The revenue increase approved by the
Commission today is concluded to be no more than what is sufficient to keep MAWC’s
utility plants in proper repair for effective public service, and insure to MAWC’s
investors an opportunity to earn a reasonable return upon funds invested.

The parties expressly ask for an order approving all of the specific terms and
conditions of the Agreement.*®  And, without further discussion, the Commission
incorporates all provisions of the Agreement, as if fully set forth, into this order.

THE COMMISSION ORDERS THAT:

1. The Non-Unanimous Stipulation and Agreement (“Agreement”) filed on
February 24, 2012 is approved. The provisions of the Agreement are incorporated into
this order, as if fully set forth, unconditionally and without modification. The signatory
parties shall comply with the terms of the Agreement. A copy of the Agreement shall be
attached to this order as “Attachment A.”

2. In conformity with Paragraph 18 of the Agreement, the Commission approves
the “Nonunaniomous Stipulation and Agreement as to Special Contract” (“Empire
Agreement”) executed by Missouri American Water Company and The Empire District
Electric Company, (filed on January 19, 2012) subject to the conditions delineated in

that paragraph.** The provisions of the Empire Agreement are incorporated into this
order, as if fully set forth. The signatory parties to the Empire Agreement shall comply
with the terms of their agreement. A copy of the Empire Agreement shall be attached to
this order as “Attachment B.”

38 Although the Agreement is commonly referred to as a “Black Box Settlement,” and the signatories parties do not stipulate to a

specific capital structure, rate base, return on equity and over-all rate of return, the revenue requirement agreed upon ($24 million)
would be generated using an ROE within the range argued by the parties in their prefiled testimony. Working backwards through the
Revenue Requirement formula, and averaging out the differences between the parties’ positions on rate base and capital structure,
it is clear the agreed upon revenue requirement would be generated using an ROE that falls somewhere between the ROEs
recommended by the signatories’ subject matter experts. Additionally, in its Cost of Service Report, Staff identified 10% as the
average ROE authorized for MAWC'’s parent company’s other water utility subsidiaries for 2010. Adding and subtracting 100
basis points from this 10% creates a zone of reasonableness for the ROE ranging between 9.0% and 11.0%. Again, projecting
backward, the recommended revenue requirement would be generated using an ROE within this range.

39 The witnesses for the signatories cited various reasons in their testimony justifying the consolidation of a number of MAWC'’s

current water and sewer districts, as is proposed in the Agreement. Those reasons included similar operating characteristics,
source of supply, geographic location, efficient allocation of shared corporate and labor expenses, mitigation of rate shock, and
application of the cost causation principle.

40 The Agreement waives procedural requirements that would otherwise be necessary before final decision. Section 536.060,

RSMo 2000. Also, because the settlement being approved disposes of this action, the Commission need not separately state its
findings of fact. Section 536.090, RSMo 2000.

4l EFIS Docket Entry No. 153, Nonunanimous Stipulation and Agreement as to Special Contract, filed January 19, 2012.
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3. In conformity with Paragraph 20 of the Agreement, the Commission approves
the continuation of the existing contract rate between the Metropolitan St. Louis Sewer
District and Missouri American Water Company for the provision of customer usage
data. The provisions of the “Water Usage Data Agreement” are incorporated into this
order, as if fully set forth. The signatory parties to the “Water Usage Data Agreement”
shall comply with the terms of their agreement. A copy of the “Water Usage Data
Agreement” shall be attached to this order as “Attachment C.”

4. The tariff sheets submitted under Tariff File Nos. YW-2011-0673, YW-
2011-0674, YW-2011-0675, YW-2011-0676, YW-2011-0677, YW-2011-0678, YW-
2011-0679, YW-2011-0680, YW-2011-0681, YS-2011-0682, YS-2011-0683, YS-2011-
0684, YS-2011-0685, YS-2011-0686 on June 30, 2011, by Missouri American Water
Company, for the purpose of increasing rates for utility service, are rejected.

5. The tariff sheets submitted under Tariff File Nos. YW-2012-0074, YS-2012-
0075 on August 19, 2012, by Missouri American Water Company, for the purpose of
increasing rates for utility service, are rejected.

6. The specific tariff sheets rejected are:

P.S.CMONO.1
[YW-2011-0673 - Water — St. Joseph]
15th Revised Sheet No. 1 Cancelling 14th Revised Sheet No. 1
1st Revised Sheet No. 1a Cancelling Original Sheet No. 1a
3rd Revised Sheet No. 1B Cancelling 2nd Revised Sheet No. 1B
12th Revised Sheet No. 2 Cancelling 11th Revised Sheet No. 2
1st Revised Sheet No. 3 Cancelling Original Sheet No. 3
1st Revised Sheet No. 4 Cancelling Original Sheet No. 4
P.S.C MO NO. 2
[YW-2011-0674 — Water — Joplin]
15th Revised Sheet No. 3 Cancelling 14th Revised Sheet No. 3
1st Revised Sheet No. 3A Cancelling Original Sheet No. 3A
1st Revised Sheet No. 3B Cancelling Original Sheet No. 3B
1st Revised Sheet No. 3C Cancelling Original Sheet No. 3C
3rd Revised Sheet No. 4 Cancelling 2nd Revised Sheet No. 4
10th Revised Sheet No. 5 Cancelling 9th Revised Sheet No. 5
1st Revised Sheet No. 6 Cancelling Original Sheet No. 6
1st Revised Sheet No. 7 Cancelling Original Sheet No. 7
P.S.C MO NO. 3
[YW-2011-0675 — Water - Jefferson City]
14th Revised Sheet No. 1 Cancelling 13th Revised Sheet No. 1
2nd Revised Sheet No. 1-A Cancelling 1st Revised Sheet No. 1-A

7" Revised Sheet No. 2A Cancelling 6th Revised Sheet No. 2A
12th Revised Sheet No. 3 Cancelling 11th Revised Sheet No. 3
1st Revised Sheet No. 3A Cancelling Original Sheet No. 3A
13th Revised Sheet No. 4 Cancelling 12th Revised Sheet No. 4
4th Revised Sheet No. 5 Cancelling 3rd Revised Sheet No. 5
5th Revised Sheet No. 5A Cancelling 4th Revised Sheet No. 5A
2nd Revised Sheet No. 5B Cancelling 1st Revised Sheet No. 5B
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P.S.C MO NO. 4
[YW-2011-0676 — Water - Brunswick]

12th Revised Sheet No. A-1 Cancelling 11th Revised Sheet No. A-1
9th Revised Sheet No. A-2 Cancelling 8th Revised Sheet No. A-2
9th Revised Sheet No. A-3 Cancelling 8th Revised Sheet No. A-3
4th Revised Sheet No. A-4 Cancelling 3rd Revised Sheet No. A-4

P.S.C MO NO. 4

[YW-2011-0676 — Water - Mexico]

12th Revised Sheet No. B-1 Cancelling 11th Revised Sheet No. B-1
9th Revised Sheet No. B-2 Cancelling 8th Revised Sheet No. B-2
9th Revised Sheet No. B-3 Cancelling 8th Revised Sheet No. B-3
4th Revised Sheet No. B-4 Cancelling 3rd Revised Sheet No. B-4

P.S.C MO NO. 4

[YW-2011-0676 — Water — Platte County]

12th Revised Sheet No. C-1 Cancelling 11th Revised Sheet No. C-1
9th Revised Sheet No. C-2 Cancelling 8th Revised Sheet No. C-2
9th Revised Sheet No. C-3 Cancelling 8th Revised Sheet No. C-3
4th Revised Sheet No. C-4 Cancelling 3rd Revised Sheet No. C-4

P.S.C MO NO. 4

[YW-2011-0676 — Water — Warrensburg]

13th Revised Sheet No. D-1 Cancelling 12th Revised Sheet No. D-1
9th Revised Sheet No. D-2 Cancelling 8th Revised Sheet No. D-2
9th Revised Sheet No. D-3 Cancelling 8th Revised Sheet No. D-3
2nd Revised Sheet No. D-5 Cancelling 1st Revised Sheet No. D-5

P.S.C MO NO.4

[YW-2011-0676 — Water — St. Charles]

11th Revised Sheet No. E-1 Cancelling 10th Revised Sheet No. E-1
1st Revised Sheet No. E-1a Cancelling Original Sheet No. E-1a
9th Revised Sheet No. E-3 Cancelling 8th Revised Sheet No. E-3
1st Revised Sheet No. E-3a Cancelling Original Sheet No. E-3a
1st Revised Sheet No. E-4a Cancelling Original Sheet No. E-4a
6th Revised Sheet No. E-5 Cancelling 5th Revised Sheet No. E-5
2nd Revised Sheet No. E-5A Cancelling 1st Revised Sheet No. E-5A
2nd Revised Sheet No. E-5b Cancelling 1st Revised Sheet No. E-5b
2nd Revised Sheet No. E-5¢ Cancelling 1st Revised Sheet No. E-5c¢
2nd Revised Sheet No. E-5d Cancelling 1st Revised Sheet No. E-5d
2nd Revised Sheet No. E-5e Cancelling 1st Revised Sheet No. E-5e
2nd Revised Sheet No. E-5f Cancelling 1st Revised Sheet No. E-5f
1st Revised Sheet No. E-5g Cancelling Original Sheet No. E-5g
1st Revised Sheet No. F-1 Cancelling Original Sheet No. F-1

P.S.C MO NO.6

[YW-2011-0677 — Water — St. Louis]

16th Revised Sheet No. RT 1.0 Cancelling 15th Revised Sheet No. RT 1.0
1st Revised Sheet No. RT 1.0(a) Cancelling Original Sheet No. RT 1.0(a)
16th Revised Sheet No. RT 2.0 Cancelling 15th Revised Sheet No. RT 2.0
16th Revised Sheet No. RT 2.1 Cancelling 15th Revised Sheet No. RT 2.1
16th Revised Sheet No. RT 2.2 Cancelling 15th Revised Sheet No. RT 2.2
13th Revised Sheet No. RT 3.0 Cancelling 12th Revised Sheet No. RT 3.0
12th Revised Sheet No. RT 3.1 Cancelling 11th Revised Sheet No. RT 3.1

46
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14th Revised Sheet No. RT 4.0 Cancelling 13th Revised Sheet No. RT 4.0
4th Revised Sheet No. RT 4.0(a) Cancelling 3rd Revised Sheet No. RT 4.0(a)
2nd Revised Sheet No. RT 4.0(b) Cancelling 1st Revised Sheet No. RT 4.0(b)
16th Revised Sheet No. RT 5.0 Cancelling 15th Revised Sheet No. RT 5.0
2nd Revised Sheet No. RT 5.0(a) Cancelling 1st Revised Sheet No. RT 5.0(a)
16th Revised Sheet No. RT 5.1 Cancelling 15th Revised Sheet No. RT 5.1
2nd Revised Sheet No. RT 5.1(a) Cancelling 1st Revised Sheet No. RT 5.1(a)
16th Revised Sheet No. RT 5.2 Cancelling 15th Revised Sheet No. RT 5.2
16th Revised Sheet No. RT 6.0 Cancelling 15th Revised Sheet No. RT 6.0
2nd Revised Sheet No. RT 6.0(a) Cancelling 1st Revised Sheet No. RT 6.0(a)
16th Revised Sheet No. RT 7.0 Cancelling 15th Revised Sheet No. RT 7.0
3rd Revised Sheet No. RT 7.0(a) Cancelling 2nd Revised Sheet No. RT 7.0(a)
16th Revised Sheet No. RT 8.0 Cancelling 15th Revised Sheet No. RT 8.0
2nd Revised Sheet No. RT 10.0 Cancelling 1st Revised Sheet No. RT 10.0

47

3rd Revised Sheet No. RT 10.0(a) Cancelling 2nd Revised Sheet No.

RT10.0(a)
1st Revised Sheet No. RT 11.0 Cancelling Original Sheet No. RT 11.0

7th Revised Sheet No. RT 12.0 Cancelling 6th Revised Sheet No. RT 12.0
12th Revised Sheet No. RT 18.0 Cancelling 11th Revised Sheet No. RT 18.0

P.S.C MO NO. 7

[YW-2011-0678 — Water — Warren County]
4th Revised Sheet No. 4 Cancelling 3rd Revised Sheet No. 4

2nd Revised Sheet No. 5 Cancelling 1st Revised Sheet No. 5

P.S.C MO NO. 9

[YW-2011-0679 — Water — Jefferson City]

5th Revised Sheet No. WR 1 Cancelling 4th Revised Sheet No. WR 1
4th Revised Sheet No. WR 2 Cancelling 3rd Revised Sheet No.

P.S.C MO NO. 11

[YW-2011-0680 — Water — Taney County]

5th Revised Sheet No. WR 1 Cancelling 4th Revised Sheet No.
6th Revised Sheet No. WR 2 Cancelling 5th Revised Sheet No.
5th Revised Sheet No. WR 4 Cancelling 4th Revised Sheet No.
4th Revised Sheet No. WR 5 Cancelling 3rd Revised Sheet No.
4th Revised Sheet No. WR 6 Cancelling 3rd Revised Sheet No.
4th Revised Sheet No. WR 7 Cancelling 3rd Revised Sheet No.
4th Revised Sheet No. WR 8 Cancelling 3rd Revised Sheet No.

3rd Revised Sheet No.

P.S.C MO NO. 13 [YW-2011-0681]

Original Table of Contents Sheet 1

Original Sheet No.
Original Sheet No.
Original Sheet No.
Original Sheet No.
Original Sheet No.
Original Sheet No.
Original Sheet No.
Original Sheet No.
Original Sheet No.
Original Sheet No.
Original Sheet No.

RT 1
RT 2
RT 3
RT 4
RT 5
RT 6
RT 7
RT 8
RT 9
RT 10
RT 11

WR 2

WR 1
WR 2
WR 4
WR 5
WR 6
WR 7
WR 8

WSC - 1 Cancelling 2nd Revised Sheet No. WSC - 1
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Original Sheet No. RT 12
Original Sheet No. RT 13
Original Sheet No. RT 14

P.S.C MO NO. 15
[YW-2012-0074 - Water — Stone and Taney Counties]
4th Revised Sheet No. 1, Cancelling 3rd Revised Sheet No. 1
2nd Revised Sheet No. 1a, Cancelling 1st Revised Sheet No. 1a
1st Revised Sheet No. 2, Cancelling Original Sheet No. 2

P.S.C MO NO. 2
[YS-2011-0682 — Sewer — Platte County]
7th Revised Sheet No. 4 Cancelling 6th Revised Sheet No. 4
3rd Revised Sheet No. 5 Cancelling 2nd Revised Sheet No. 5

P.S.CMONO.7
[YS-2011-0683 — Sewer — Warren County]
4th Revised Sheet No. 9 Cancelling 3rd Revised Sheet No. 9

P.S.C MO NO. 8
[YS-2011-0684 — Sewer — Cedar Hill]
6th Revised Sheet No. 4 Cancelling 5th Revised Sheet No. 4
Original Sheet No. 4B

P.S.C MO NO. 10
[YS-2011-0685 — Sewer — Cole & Pettis Counties]
5th Revised Sheet No. SR1 Cancelling 4th Revised Sheet No. SR1
4th Revised Sheet No. SR2 Cancelling 3rd Revised Sheet No. SR2
2nd Revised Sheet No. SR5 Cancelling 1st Revised Sheet No. SR5

P.S.C MO NO. 12
[YS-2011-0686 — Sewer — Morgan County]
4th Revised Sheet No. 4 Cancelling 3rd Revised Sheet No. 4
1st Revised Sheet No. 5 Cancelling Original Sheet No. 5

P.S.C MO NO. 14
[YS-2012-0075 — Sewer — Stone and Taney Counties]
4th Revised Sheet No. 1, Cancelling 3rd Revised Sheet No. 1
2nd Revised Sheet No. 1a, Cancelling 1st Revised Sheet No. la
1st Revised Sheet No. 2, Cancelling Original Sheet No. 2

7. Pursuant to Commission Rule 4 CSR 240-3.650(17) and Section
393.1006.6(1), RSMo Cum.Supp.2010, MAWC’s current Infrastructure System
Replacement Surcharge is reset to zero upon the effective date of the new rates in this
proceeding. Any new ISRS filings implemented between the dates the new rates are
established in this proceeding and the effective date of new rates established in
Missouri American Water Company’s next rate case proceeding shall follow the terms
established for said filing in Paragraph 14 of the Agreement filed on February 24, 2012.
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8. The prefiled testimony, including all exhibits, appendices, schedules, etc.
attached thereto, as well as all reports of all withesses, that are already filed in the
Commission’s Electronic Filing and Information System (“EFIS”) are hereby admitted
into evidence. A notation in EFIS for the issuance of this order shall stand in lieu of a
notation in EFIS for any exhibit’s entry into the record.

9. Missouri American Water Company shall file new tariff sheets consistent
with this order.

10. The Commission’s Staff shall file a recommendation regarding approving
Missouri American Water Company’s compliance tariffs no later than two days after
the tariff sheets referenced in Paragraph 9 are filed.

11. All objections not ruled on are overruled and all pending motions not
otherwise disposed of herein, or by separate order, are hereby denied.

12. Paragraphs 1-3 of this order shall become effective on March 16, 2012.

13. Paragraphs 4-11 shall become effective immediately upon this order’s
issuance.

Gunn, Chm., Jarrett and Kenney, CC., concur.

Stearley, Deputy Chief Regulatory Law Judge

NOTE: A Notice of Correction has been filed and is available in the official case files of the Public
Service Commission.

NOTE: The Stipulation and Agreement in this case has not been published. If needed, this document
is available in the official case files of the Public Service Commission.
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Briarcliff Development Company, Complainant, v. Kansas City Power & Light
Company, Respondent.

File No. EC-2011-0383

RATES. 8104. Electric and power. The electric utility improperly refused to provide service to a
company under the all-electric rate schedule when the name on the account had been previously
changed because the company acquired the status of a customer under the utility’s tariffs from its
undisclosed agent.

ELECTRIC. 87. Jurisdiction and powers generally. The Commission does have the authority to
determine what approved rate should be applied to a customer, but does not have the authority to
provide equitable relief, determine damages, or award pecuniary relief, including granting the
customer’s request for re-billing, refund and interest.

REPORT AND ORDER

Issue Date: March 7, 2012
Effective Date: April 6, 2012

APPEARANCES

Appearing for BRIARCLIFF DEVELOPMENT COMPANY:
Jeremiah D. Finnegan, Finnegan, Conrad & Peterson, L.C., 1209 Penntower
Office Center, 3100 Broadway, Kansas City MO 64111.

Appearing for KANSAS CITY POWER & LIGHT COMPANY:

James M. Fischer, Fischer & Dority, PC, 101 Madison, Suite 400, Jefferson
City MO 65101, and

Roger W. Steiner, Kansas City Power & Light Company, 1200 Main St., 16th
Floor, Kansas City MO 64105.

Appearing for the STAFF OF THE MISSOURI PUBLIC SERVICE COMMISSION:
Sarah L. Kliethermes, Associate Counsel, Governor Office Building, 200 Madison
Street, Jefferson City, Missouri 65102.

REGULATORY LAW JUDGE: Michael Bushmann, Regulatory Law Judge

|. Procedural History

On May 26, 2011, Briarcliff Development Company (“Briarcliff” or “Briarcliff
Development”) filed a formal complaint against Kansas City Power & Light Company
(“KCP&L"). Briarcliff alleges that KCP&L failed to properly apply its tariff in August 2009
by refusing to provide electric service to Briarcliff on the large general all-electric rate
schedule (“1LGAE”). Briarcliff asserts that it was entitled to continue receiving the all-
electric rate as of August 2009 when it changed the name associated with that
account on KCP&L records because it was a customer of KCP&L prior to the general
service all-electric rate being frozen. Briarcliff contends that KCP&L'’s actions in using
a different name as the customer name in its records from 1999 to 2009 and in refusing
to allow Briarcliff to receive the all-electric rate after August 2009 were arbitrary,
capricious and unreasonable. Briarcliff requests that the Missouri Public Service
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Commission (“Commission”) require KCP&L to immediately allow Briarcliff to receive
the large general all-electric service rate, to re-bill Briarcliff for electric service at the all-
electric rate from August 2009 until KCP&L reinstitutes services at that all-electric rate,
and refund any difference between the all-electric rate and the general service rate
Briarcliff is currently paying, with interest.

KCP&L answered the complaint and sought its dismissal. The Commission’s
Staff investigated and found no violations of any statute, regulation or Commission-
approved tariff. However, because there were material facts in dispute, the
Commission held an evidentiary hearing on January 24, 2012 to address Briarcliff’'s
allegations.*

ll. Findings of Fact

Any finding of fact for which it appears that the Commission has made a
determination between conflicting evidence is indicative that the Commission
attributed greater weight to that evidence and found the source of that evidence
more credible and more persuasive than that of the conflicting evidence. On
January 19, 2012, the parties filed a Joint Stipulation of Material Non-Disputed Facts,
which the Commission incorporates and adopts in its entirety as its own Findings of
Fact. The stipulated facts in the Joint Stipulation are as follows:

1. Complainant Briarcliff Development Company is a Missouri corporation
located at 4151 N. Mulberry Street, Kansas City, Missouri 64116.

2. Respondent Kansas City Power & Light Company is an electrical corporation
and public utility as defined in Section 386.020, RSMo, engaged in the business of
manufacture, transmission and distribution of electricity subject to the regulatory authority
of the Commission pursuant to Chapters 386 and 393, RSMo.

3. Briarcliff Development is the owner of several commercial office buildings,
including the Briarcliff | building ("Briarcliff I"), the Briarcliff 1l building (“Briarcliff 1I") and
the Briarcliff 11l building (“Briarcliff I11”).

4. Briarcliff l is located at 4100 N. Mulberry Street, Kansas City, Missouri 64116.

5. Briarcliff Development has owned Briarcliff | since it was developed in 1999.

6. KCP&L has provided electric service to the premises located at 4100 N.
Mulberry Street, Kansas City, Missouri 64116 continuously since 1999.

7. In the development of Briarcliff I, Briarcliff relied upon the existence of
KCP&L'’s all-electric rate and this all-electric rate was instrumental in Briarcliff's decision
to develop it as an all-electric building to be served under KCP&L's all electric rate
schedules.

Transcript, Volume 2. In total, the Commission admitted the testimony of four withesses and received eight exhibits into
evidence. Post-hearing briefs were filed on February 17, 2012 and the case was deemed submitted for the Commission’s
decision on that date when the Commission closed the record. “The record of a case shall stand submitted for consideration by
the commission after the recording of all evidence or, if applicable, after the filing of briefs or the presentation of oral
argument.” Commission Rule 4 CSR 240-2.150(1).
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8. KCP&L’s customer names and service dates of record for Briarcliff | are
as follows:
Customer Name Service From Service To
Briarcliff West Development 5/17/1999 6/14/1999
Winbury Realty 6/14/1999 8/5/2009
Briarcliff Development 8/5/2009 Current
9. Electric service began at Briarcliff | on May 17, 1999 and continued

through June 14, 1999 in the name of Briarcliff West Development at the request of
someone who identified himself as Lee Swartz. At this time, Briarcliff West
Development was the legal entity responsible for payment.

10. On June 11, 1999, someone who identified herself as Ms. Dianne
Painter called KCP&L to have service set up in the name of Winbury Realty as of June
14, 1999. Service at Briarcliff | was put in the name of Winbury Realty by KCP&L on
June 14, 1999. The account remained in the name of Winbury Realty for over 10
years commencing on June 14, 1999 and terminating on August 5, 2009.

11. From May 17, 1999 through January 25, 2001, service to the premise
was under the [Medium General Service All-Electricl 1IMGAE rate schedule, and
service from January 25, 2001 through August 5, 2009 was under the [Large
General Service All-Electric] 1LGAE rate schedule.

12. The Report and Order in Case No. ER-2006-0314 addresses the
discounted rates of KCP&L all-electric and separately metered space heating rate
schedules as outlined below:

[Issue] Should the existing general service all-electric rate schedules and
the separately metered space heating provisions of KCPL'’s standard
general service tariffs be eliminated or restricted to existing customers
only until there is a comprehensive class cost of service study and/or
cost- effectiveness study which analyzes and supports such tariffs and
provisions as well as KCPL’s Affordability, Energy Efficiency and
Demand Response programs? (Report and Order, Case No. ER-2006-
0314, page 82)

... The Commission is concerned that during KCPL’s winter season,
commercial and industrial customers under the all-electric general
service tariffs pay about 23% less for the entire electricity usage than

they would otherwise pay under the standard general service tariff, and

that the commercial and industrial customers under the separately

metered space heating provision would pay about 54% less for such
usage than they would pay under the standard general service tariff.

However, the Commission recognizes that KCPL participated in an
extensive class cost of service study in 1996, and that KCPL has
reached an agreement for class cost of service and rate design in the
present case. The Commission will adopt Staff's suggestion, and
Trigen’s alternative suggestion, that the Commission restrict the
existing general service all- electric rate schedules and the separately
metered space heating provisions of KCPL’s standard general tariffs to
existing customers until there is a comprehensive class cost of service
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study. This appears to be a reasonable solution, since no one has
performed a cost study of the impacts of eliminating the current rates.

(Report and Order, Case No. ER-2006-0314, page 83) [emphasis
added]

13. In Re Kansas City Power & Light Company, Case No. ER-2007-0291
(“2007 Rate Case”), The Commission ordered at p. 82 of the Report And Order in the
2007 Rate Case as follows:

The availability of KCPL's general service all-electric tariffs and

separately- metered space heating rates should be restricted to those
qualifying customers’ commercial and industrial physical locations being
served under such all-electric tariffs or separately metered space
heating rates as of the date used for the billing determinants used in
this case, and such rates should only be available to such customers
for so long as they continuously remain on that rate schedule (i.e., the
all-electric or separately metered space heating rate schedule they are
on as of such date).

14. Since the effective date of rates in the 2007 Rate Case, the relevant
KCP&L rate schedules are denoted as “FROZEN” (Large General Service — All Electric
(Frozen) in Sheet 19A and Separately Metered Space Heat (Frozen) in Sheet 11A.

15. In an email dated February 8, 2008, from David Sutphin (KCP&L
employee) to Richie Benninghoven (contact person for Briarcliff Development),
KCP&L notified Briarcliff that if the name changes, then the account must be changed to
a standard electric tariff. The email states:

Effective January 1, 2008, the Commission restricted KCP&L’s general
service all-electric and separately-metered space heating tariffs to

those commercial and industrial customers who have been taking

service under these rates as of December 31, 2007. This action

“‘Freezes” these rates to existing customers for so long as they remain

on the all-electric or space heating rate schedules. This also means

that if the customer name changes on an account served by these

tariffs or if an existing heat rate customer requests the rate to be

changed, due to changes in building usage or load, the account must

be changed to a standard electric tariff.

16. On August 5, 2009, KCP&L was contacted by someone identifying himself
as Jim Unruh, Senior Vice President of the Winbury Group and directed to put the
account in the name of Briarcliff Development.

17. Effective August 5, 2009, the customer name on KCP&L'’s records for the
Briarcliff 1 building was changed by KCP&L from “Winbury Realty” to “Briarcliff
Development.”

18. On August 10, 2009, KCP&L was again contacted by someone identifying
himself as Mr. Jim Unruh. He stated that Briarcliff | was no longer going to be managed
by their company and instead they would be managing Briarcliff | in house. He also
stated that bills should be sent to Skip Rosenstock, who was the Senior Property
Manager for Briarcliff Realty from July 2009 to May 2011, at 4151 N. Mulberry, Ste.
205, Kansas City, Missouri 64116.
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19. Commencing with the first billing after KCP&L was notified of the change
of customer name on KCP&L'’s records, KCP&L ceased billing "Winbury Realty" and
began billing "Briarcliff Development” for electric service to the Briarcliff | building at
the Large General Service (1LGSE) rate instead of continuing on under the Large
General All Electric (1LGAE) rate.

20. The pertinent language of the Large General Service - All Electric
(Frozen) schedule commencing January 1, 2008, reads as follows: "This Schedule is
available only to Customers' physical locations currently taking service under the
Schedule and who are served hereunder continuously thereafter.”

21. KCP&L's General Rules and Regulations Applying to Electric Service,
P.S.C. MO. No. 2, Sheet 1.05 under I. Definitions defines Customer as follows:

"1.04 CUSTOMER: Any person applying for, receiving, using, or

agreeing to take a class of electric service supplied by the Company

under one rate schedule at a single point of delivery at and for use

within the premise either (a) occupied by such persons, or (b) as may,

with the consent of the Company, be designated in the service

application or by other means acceptable to the Company.”

The Commission makes the following Findings of Fact in addition to the stipulated facts
of the parties:

22. The Office of the Public Counsel (“Public Counsel”) “may represent
and protect the interests of the public in any proceeding before or appeal from the public

service commission.””  Public Counsel “shall have discretion to represent or

refrain from representing the public in any proceeding.”® Although Public Counsel did
not file a notice of its intention not to participate in this matter, Public Counsel did not
appear for the procedural conference or evidentiary hearing, nor did Public Counsel file
any pleadings in this matter.*

23. The Staff of the Missouri Public Service Commission (“Staff”) is a party in
all Commission investigations, contested cases and other proceedings, unless it files a
notice of its intention not to participate in the proceeding within the intervention deadline

set by the Commission.®

24. As of June 1, 1999, Briarcliff West Realty Company, as the owner
of Briarcliff I, entered into a management agreement with Winbury Group of K.C.,
Inc. (“Winbury Group”), wherein Winbury Group agreed to perform property
management services with regard to Briarcliff I. The agreement provided, in part, that
Winbury Group, as the manager, is the “exclusive managing agent for the Project, and
all obligations or expenses incurred hereunder by Manager shall be for the account of,
on behalf of, and at the expense of the Owner ... Manager shall enter into or renew
contracts in the name of the Owner for electricity...”.®* KCP&L was not a party to that
management agreement.’

2 Section 386.710(2), RSMo 2000; Commission Rules 4 CSR 240-2.010(10) and (15) and 2.040(2).
% Section 386.710(3), RSMo 2000; Commission Rules 4 CSR 240-2.010(10) and (15) and 2.040(2).
4 Transcript, Volumes 1 and 2. See also the EFIS docket entries for File Number EC-2011-0383. Public Counsel is subject to
dismissal pursuant to Commission Rule 4 CSR 240-2.090 and 2.116.
® Commission Rules 4 CSR 240-2.010(10) and (21) and 2.040(1).
j Briarcliff Ex. 1, Hagedorn Direct, Schedule NH-5.
Id.
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25. Effective June 28, 1999, Briarcliff West Realty Company merged into
Briarcliff Development Company, with Briarcliff Development Company as the surviving
corporation.®

26. KCP&L was not aware prior to August 2009 that Winbury Group was
acting as the agent on behalf of Briarcliff in managing the Briarcliff | property.®

27. KCP&L entered into a service agreement with Winbury Group for
providing electric service to the Briarcliff | property.*

28. Winbury Group of K.C., Inc. and Winbury Realty of K.C., Inc. are
separate business entities, although both companies listed the same officers and
directors on their 1999 annual registration reports filed with the Missouri Secretary
of State."  Neither corporation is a party to this case.

29. Neither Winbury Group nor Winbury Realty of K.C., Inc. have any
common ownership with Briarcliff.*

30. Prior to August 2009, Winbury Group paid KCP&L for charges associated
with providing electric service to Briarcliff .**

31. Briarcliff alleges in the pre-filed testimony of Nathaniel Hagedorn that it
had occupied Briarcliff 1 and continuously received and used electric service at that
location since 1999." At the hearing, Mr. Hagedorn testified that Briarcliff did not
physically occupy any part of the premises at Briarcliff 1. The Commission finds Mr.
Hagedorn’s testimony at the hearing to be more credible than his assertions in the pre-
filed testimony. The Commission specifically finds that Briarcliff did not physically
occupy any part of the premises at Briarcliff | and, consequently, did not receive or
use electric service from KCP&L at that location.

32. No evidence was offered or admitted that Briarcliff applied to KCP&L
for electric service at Briarcliff | prior to August 2009.

33. No evidence was offered or admitted that Briarcliff reached a
mutual agreement with KCP&L prior to August 2009 to take electric service at Briarcliff
l.

8 Briarcliff Ex. 1, Hagedorn Direct, Schedule NH-6.

9 KCP&L Ex. 1 NP and HC, Henrich Rebuttal, p. 4.

10 Transcript, Vol. 2, p. 82.

11 Briarcliff Ex. 1, Hagedorn Direct, Schedules NH-3 and NH-4. Transcript, Vol. 2, p. 69.

12 Transcript, Vol. 2, p.64.

13 Transcript, Vol. 2, p.58-59; Briarcliff Ex. 1, Hagedorn Direct, p. 11; Briarcliff Ex. 3, Hagedorn Surrebuttal, p. 9.

4 Briarcliff Ex. 1, Hagedorn Direct, p. 9, 14; Briarcliff Ex. 2, Hagedorn Rebuttal, p. 1, 5; Briarcliff Ex. 3, Hagedorn
Surrebuttal, p. 2.

15 Transcript, Vol. 2, p. 68.
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34. Following the 2007 rate case, KCP&L adopted a tariff effective
January 1, 2008 titled “Large General Service-All Electric (Frozen)”, which states, in
part, that “[tlhis Schedule is available only to Customers’ physical locations currently
taking service under this Schedule and who are served hereunder continuously
thereafter”.*

35. KCP&L'’s tariffs, P.S.C. MO. No. 2, Sheet 1.05, Section 1.03, defines a
‘person” as “[a]ny individual, partnership, co-partnership, firm, company, public or
private corporation, association, joint stock company, trust, estate, political
subdivision, governmental agency or other legal entity recognized by law”.*’

36. KCP&L's tariffs, the General Rules and Regulations Applying to Electric
Service, P.S.C. MO. No. 2, Sheet 1.07A, subsection 2.02, Provisions, incorporate by
reference the provisions of Commission Rule 4 CSR 240, Chapter 13, Utility Billing
Practices. In that Chapter 13, 4 CSR 240-13.015(1)(E) includes a definition of
‘customer” that is different than the definition in subsection 1.04 of the tariffs and
described in Finding of Fact 21 above. Chapter 13 rules apply to residential utility
service for domestic purposes.”® KCP&L has not provided residential utility service to
Briarcliff 1.*°

37. KCP&L'’s customary practice and procedure for designating the name of
its customers was to use the name of the person listed on the “Acct/Premise” line
of the computer form in KCP&L’s records titled “S.O. Maintenance: E-GS”, which
form is also known as the service application.”

38. As part of its customary practice and procedure, KCP&L refers to the
person listed on the “Acct/Premise” line of the service application as the “customer of
record”.”

39. The term “customer of record” is not defined in KCP&L's tariffs, the
General Rules and Regulations Applying to Electric Service.*

40. KCP&L's tariffs, the General Rules and Regulations Applying to Electric
Service, P.S.C. MO. No. 2, Sheet 1.07, subsection 1.14, defines a “service
agreement”. Subsections 2.01 through 2.11 of those tariffs describe certain terms and
conditions of all service agreements, including that service agreements are subject to
modification by the Commission.

39. The term “customer of record” is not defined in KCP&L's tariffs, the
General Rules and Regulations Applying to Electric Service.*

40. KCP&L's tariffs, the General Rules and Regulations Applying to Electric
Service, P.S.C. MO. No. 2, Sheet 1.07, subsection 1.14, defines a “service
agreement”. Subsections 2.01 through 2.11 of those tariffs describe certain terms and
conditions of all service agreements, including that service agreements are subject to
modification by the Commission.

16 Briarcliff Ex. 1, Hagedorn Direct, Schedule NH-2.

17 Staff Ex. 1, Scheperle Direct, Appendix 1-3.

18 Commission Rule 4 CSR 240-13.010(1) and 4 CSR 240-13.015(1)(U). Transcript, Vol. 2, p. 144-5.
19 Transcript Vol. 2, p. 130; Briarcliff Ex. 3, Hagedorn Surrebuttal, p. 5.

20 Transcript Vol. 2, p. 78, 81, 89, 93-5, 96; KCP&L Ex. 1 NP and HC, Henrich Rebuttal, Schedules JAH-1, JAH-2, and JAH-3.

21 Transcript, Vol. 2, p. 89.

22 Briarcliff Ex. 3, Hagedorn Surrebuttal, p. 3.
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lll. Conclusions of Law

Although Briarcliff is not a person or an entity regulated by the Commission,
it submitted itself to the Commission’s jurisdiction when Briarcliff filed its complaint
pursuant to Section 386.390, RSMo 2000. KCP&L provides electric service to
customers throughout the service area certificated to it by the Commission. KCP&L is
an “electrical corporation” and “public utility” as those terms are defined by Section
386.020, RSMo Supp. 2010, and is subject to the Commission’s jurisdiction,
supervision, control and regulation as provided in Chapters 386 and 393, RSMo. Since
Briarcliff brought the complaint, it bears the burden of proof.?® The burden of proof is

the preponderance of the evidence standard.®® In order to meet this standard,
Briarcliff must convince the Commission it is “more likely than not” that KCP&L violated

an applicable statute, rule, or provision of a Commission-approved tariff.?

The first issue is whether KCP&L properly applied its tariff as of August 2009 in
refusing to provide service to Briarcliff | on the 1LGAE (general service all-electric)
rate schedule under a customer name differing from the customer name associated
with that service prior to the general service all-electric rate schedule being frozen.
Resolution of this issue requires interpretation of previous Commission decisions.
The Commission is entitled to interpret any of its own orders in prior cases as they
may relate to the present matter.’® When interpreting its own orders, and ascribing a
proper meaning to them, the Commission is not acting judicially, but rather as a fact-
finding agency.?’

The Commission’s decision in the 2007 rate case limited the availability of
the all-electric rate after January 1, 2008. Thereafter, that lower rate would only be
“available to such customers for so long as they continuously remain on that rate
schedule”.”® The Commission interprets the word “they” in that decision to modify the
word “customers”, and not the word “locations” that appears earlier in that text. To find
otherwise would mean that locations receiving the all-electric rate could continue to
receive that rate indefinitely regardless of how many owners or tenants occupied
those premises, which would be contrary to the Commission’s intent in limiting that
schedule in the 2007 rate case. This interpretation is supported by KCP&L'’s

23
State ex rel. GS Technologies Operating Co., Inc. v. Pub. Serv. Comm'n of State of Mo., 116 S.W.3d 680, 693 (Mo. Ct.
App. 2003).

24 Bonney v. Environmental Engineering, Inc., 224 S.W.3d 109, 120 (Mo. App. 2007); State ex rel. Amrine v. Roper, 102 S.W.3d
541, 548 (Mo. banc 2003); Rodriguez v. Suzuki Motor Corp., 936 S.W.2d 104, 110 (Mo. banc 1996).

25 Holt v. Director of Revenue, State of Mo., 3 S.W.3d 427, 430 (Mo. App. 1999); McNear v. Rhoades, 992 S.W.2d 877, 885
(Mo. App. 1999); Rodriguez, 936 S.W.2d at 109 -111; Wollen v. DePaul Health Center, 828 S.wW.2d 681, 685 (Mo. banc 1992).

26 State ex rel. Beaufort Transfer Co. v. Public Service Commission of Missouri, 610 S.W.2d 96, 100 (Mo. App. 1980).
State ex rel. Missouri Pacific Freight Transport Co. v. Public Service Commission, 312 S\W.2d 363, 368 (Mo. App.
1958); State ex rel. Orscheln Bros. Truck Lines v. Public Service Commission, 110 S.W.2d 364, 366 (1937).
27

Id.

28 File No. ER-2007-0291, Report and Order, p. 82.
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subsequent amended tariff effective January 1 2008 which states, in part, that “[t]his
Schedule is available only to Customers’ physical locations currently taking service
under this Schedule and who are served hereunder continuously thereafter”. If
continuous service was based on the physical location (and not an individual customer),
the word “who” in the tariff would have been replaced by words such as “that” or
“‘which”. Applying this interpretation of the 2007 rate case decision and the tariff to the
facts of this case requires determining whether Briarcliff was a “customer” being
served continuously after January 1, 2008.

If Briarcliff was already a “customer” from January 1, 2008 until August 2009
when the name on the account was changed from that of the agent to Briarcliff, then it
continuously remained on that rate schedule and KCP&L should have made the lower
all- electric schedule available to Briarcliff. If Briarcliff was not a “customer” prior to
August 2009, then there was a break in the continuity of customers for the Briarcliff |
building when the name was changed and KCP&L properly refused service under the
all-electric schedule.

There was considerable evidence presented concerning whether Briarcliff and
its agent were “responsible parties” as defined in the KCP&L tariffs and their legal
obligation, if any, to provide payment to KCP&L for electric service. Persons who
are customers of KCP&L as defined in the tariffs and persons who are responsible for
payment are similar, but may not necessarily be the same. To the extent that the
parties attempt to equate the two classifications, those efforts are misplaced. The
critical question is whether Briarcliff was a “customer” of KCP&L prior to August
2009, not whether it was responsible for payment.

There are three potential definitions of “customer” that could describe
Briarcliff's status with KCP&L prior to August 2009- KCP&L’s customary practice and
procedure for designating customers, the definition of “customer’ in
Commission Rule 4 CSR 240-13.015(1)(E) that was incorporated into KCP&L'’s
tariffs, and the definition in KCP&L'’s tariffs found in subsection 1.04. KCP&L’s
customary practice and procedure for designation of customers, including a “customer
of record”, is not defined in its tariffs. Since tariffs have the force and effect of a law*
and KCP&L’s practices are not accorded the status of a law, the definitions of
‘customer” found in the tariffs must be given more weight than those customary
practices.

The two different definitions of “customer” in the tariffs are the definition in
Commission Rule 4 CSR 240-13.015(1)(E) and the definition in subsection 1.04 of the
tariffs. Commission Rule 4 CSR 240-13.015(1)(E) is a part of Chapter 13 of the
Commission’s rules, which only apply to residential utility services for domestic
purposes. The record is clear that Briarcliff was a commercial enterprise, not
residential, and KCP&L did not provide residential utility to service to Briarcliff I. While
the Chapter 13 rules were incorporated by reference into KCP&L'’s tariffs, the definition
of “customer” in Commission Rule 4 CSR 240-13.015(1)(E) is not applicable in this
case because the electric service KCP&L provided to Briarcliff | was not residential
service. Therefore, the appropriate definition of “customer” to apply is the definition
found in subsection 1.04 of the tariffs.

29 State ex rel. St. Louis County Gas Co. v. Public Service Commission, 286 S.W. 84, 86 (Mo. 1926); State ex rel. Jackson

County v. Public Service Commission, 532 S.W. 2d 20, 29 (Mo. 1975).
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If Briarcliff meets all the elements of the definition in subsection 1.04 after
January 1, 2008, then it was a “customer” and entitled to continue to receive the all-
electric rate. That definition requires that a “customer be:

1. any person,

2. applying for, receiving, using, or agreeing to take a class of

electric service,

3. supplied by the Company under one rate schedule at a single

point of delivery at and for use within the premise either

(a) occupied by such persons, or

(b) as may, with the consent of the Company, be designated in
the service application or by other means acceptable to the
Company.

With regard to element number 1, Briarcliff was a “person” at all times pertinent
hereto as defined in subsection 1.03 of KCP&L’s tariffs, as it was a Missouri
corporation. With regard to element number 3, KCP&L supplied electric service under an
all-electric rate schedule from 1999 until August 2009 for use within the Briarcliff |
building. Although Briarcliff did not physically occupy that building, the address of the
building was designated on the service application by KCP&L in 1999 and thereafter.
The evidence shows that Briarcliff satisfies the first and third elements of the
definition.

The remaining element number 2 requires Briarcliff to demonstrate that it applied
for, received, used or agreed to take a class of electric service from KCP&L. First,
there is no credible evidence that Briarcliff applied for electric service at the Briarcliff |
building. Briarcliff’'s predecessor, Briarcliff West Realty Company, applied for service in
May 1999, and Briarcliff's agent, Winbury Group, applied for service in June 1999.
Briarcliff itself did not apply for service prior to August 2009. Second, Briarcliff did not
physically occupy any part of the premises at Briarcliff | and, consequently, did not
receive or use electric service from KCP&L at that location. Third, there is insufficient
evidence that Briarcliff itself agreed with KCP&L to take electric service at Briarcliff .
The word “agree” is defined as “to grant consent...to come to an understanding or to
terms”.* There was no evidence that Briarcliff through its own actions reached a
mutual agreement with KCP&L prior to August 2009 concerning electric service. Since
neither Briarcliff nor KCP&L granted consent or came to an understanding with the other
in regard to service, Briarcliff itself could not have agreed to take electric service for
the Briarcliff | building. Briarcliff has not met element number 2 of the definition of
‘customer”. Therefore, it was not a customer of KCP&L prior to August 2009 unless it
can acquire customer status in some other manner.

Although Briarcliff does not itself meet the definition of “customer” under the
tariff, Briarcliff can acquire customer status through its agent, Winbury Group, under the
general rules of agency law. Winbury Group does meet the definition of “customer” in
the tariff because it applied for and agreed to take electric service under a service
agreement with KCP&L. In 1999, Winbury Group executed a management
agreement with Briarcliff’'s predecessor, wherein Winbury Group was named as the
managing agent for the Briarcliff | building and received express authority to contract
for electric service in the name of Briarcliff. —However, Winbury Group failed to
disclose to KCP&L that Briarcliff was its principal under the management
agreement.
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Restatement (Third) of Agency, Section 6.03 (2006) states that “[wlhen an
agent acting with actual authority makes a contract on behalf of an undisclosed
principal...the principal ... and the third party have the same rights, liabilities, and
defenses against each other as if the principal made the contract personally...” The
Missouri Court of Appeals has stated in that in the situation of an agent contracting on
behalf of an undisclosed principal, “the contract inures to the benefit of the principal who
may appear and hold the other party to the contract made by the agent. By appearing
and claiming the benefit of the contract, it thereby becomes his own to the same extent
as if his name had originally appeared as a contracting party...”" Substitution of the
principal for the agent is not permitted if it causes injury to the third party®, but KCP&L is
not injured by Briarcliff receiving the all-electric rate because it merely continues the
status quo that had been in place for ten years. Moreover, KCP&L has requested that
the Commission permit it to charge Briarcliff the all-electric rate on a prospective basis,
which further suggests that KCP&L will not be injured by Briarcliff receiving the all-
electric rate. These agency principles and case law lead to the conclusion that Briarcliff,
as the undisclosed principal, can claim the benefits of the service agreement contract
for itself and acquire Winbury Group’s status as a “customer” that agreed to take
electric service at the Briarcliff | building.

The Commission is cognizant of the limits of its statutory authority. The
Commission is a body of limited jurisdiction and has only such powers as are expressly
conferred upon it by the statutes and powers reasonably incidental thereto.*® The
Commission cannot enforce, construe or annul contracts,* nor can it declare or
enforce principles of law or equity.®® However, the Commission does have the
authority to interpret and apply tariffs,* including the exclusive jurisdiction to determine
and classify which of two approved rates apply to a customer of a public utility.*
The service agreement between KCP&L and Winbury Group is a contract, but that
contract is defined by the KCP&L tariffs, and the terms and conditions of that
agreement are described in the tariffs. The service agreement is so intertwined with the
KCP&L tariffs that the Commission determines it has the statutory authority to interpret
the relationship between Briarcliff, KCP&L and Winbury Group under that agreement in
order to reach a decision concerning whether Briarcliff meets the definition of
‘customer” under the KCP&L tariffs.

30 The American Heritage Dictionary, (Second College Edition 1982).

31 Phillips v. Hoke Construction, Inc., 834 S.W.2d 785, 789 (Mo. App. S.D. 1992)

324,

33 State ex rel. & to Use of Kansas City Power & Light Co. v. Buzard, 350 Mo. 763, 766, 168 S.W.2d 1044, 1046 (1943).

34 Wilshire Const. Co. v. Union Elec. Co., 463 S.W.2d 903, 905 (Mo. 1971).
35 State ex rel. Cass County v. Pub. Serv. Comm'n, 259 S.W.3d 544, 547 (Mo. Ct. App. 2008).
36 . S . ) . )
State ex rel. Missouri Pipeline Co. v. Missouri Public Service Com™n, 307 S.W.3d 162, 177 (Mo. Ct. App. 2009).

37 State ex rel. & to Use of Kansas City Power & Light Co. v. Buzard, 168 S.W.2d at 1047.
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The Commission concludes that Briarcliff acquired Winbury Group’s status as
a “customer” that agreed to take electric service from KCP&L and continuously
maintained that status from 1999 through August 2009. Therefore, KCP&L
improperly refused to provide service to Briarcliff under the all-electric rate schedule
when the name on the account for the Briarcliff | building changed in August 2009.
By so concluding, the Commission need not consider further the two additional issues
presented by the parties regarding the grant of a waiver or variance of the KCP&L tariff
or amendment of the tariff to provide Briarcliff the all-electric rate.

In its complaint, Briarcliff requests that the Commission require KCP&L to
immediately allow Briarcliff to receive the large general all-electric service rate, to re-
bill Briarcliff for electric service at the all-electric rate from August 2009 until KCP&L
reinstitutes services at that all-electric rate, and refund any difference between the all-
electric rate and the general service rate Briarcliff is currently paying, with interest. The
Commission does have the authority to determine what approved rate should be applied
to Briarcliff®, and will require that KCP&L apply the all-electric rate to Briarcliff
prospectively. However, the Commission does not have the authority to provide
equitable relief, determine damages, or award pecuniary relief.** The Commission is not
a court of law and, consequently, may not grant Briarcliff's requests for re-billing,
refund, and interest.” The Commission notes that KCP&L’s actions in refusing to
provide service to Briarcliff | under the all-electric rate schedule beginning in August
2009 were made in good faith and reasonably based on information available to it at
that time.

V. Decision

In making this decision, the Commission has considered the positions and
arguments of all of the parties. After applying the facts to the law to reach its
conclusions, the Commission determines that the substantial and competent evidence
in the record as a whole supports the conclusion that Briarcliff has met, by a
preponderance of the evidence, its burden of proving that KCP&L incorrectly applied a
tariff provision by refusing to provide service to Briarcliff | on the all-electric rate
schedule as of August 2009.

38 14,

39 American Petroleum Exchange v. Public Service Comn, 172 S.W.2d 952, 955 (Mo. 1943).

40 See, State ex rel. & to Use of Kansas City Power & Light Co. v. Buzard, 168 S.W.2d at 1046; DeMaranville v. Fee Fee Trunk
Sewer, Inc., 573 S.W.2d 674, 676 (Mo. Ct. App. 1978); State ex rel. Laundry, Inc. v. Pub.Serv. Comm'n, 327 Mo. 93, 34 S.W.2d 37,
46 (1931).



BRIARCLIFF DEVELOPMENT COMPANY vs. KANSAS CITY POWER & LIGHT

COMPANY
22 Mo. P.S.C. 3d 62
THE COMMISSION ORDERS THAT:
1. Briarcliff Development Company’s Complaint is sustained.
2. Kansas City Power & Light shall provide electric service to Briarcliff | on

the 1LGAE (general service all-electric) rate schedule beginning on the effective date
of this order and continuing for so long as Briarcliff Development Company continuously
remains on that rate schedule.

3. This Report and Order shall become effective on April 6, 2012.

4, This file shall close on April 7, 2012.

Gunn, Chm., and Jarrett, C., concur;
Kenney, C., dissents, with separate
dissenting opinion to follow;

and certify compliance with the provisions
of Section 536.080, RSMo 2000.

Dated at Jefferson City, Missouri,
on this 7th day of March, 2012.

NOTE: At the time of publication, no opinion of Commissioner Kenney has been filed.
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In the Matter of the Determination of Carrying Costs for the Phase-In Tariffs of
KCP&L Greater Missouri Operations Company

File No. ER-2012-0024

Electric. 820 Rates. By ordering a phase-in of rates, the Commission has effectively denied the utility the
right to earn a full return on investment during the phase-in period unless appropriate carrying costs are
allowed during the phase-in.

Electric. 820 Rates. The Commission has express statutory authority to order that rates be phased in.
Rates. 83 Jurisdiction and powers of the State Commission. The Commission retained jurisdiction to
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be phased in was under judicial review
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Procedural History
On May 4, 2011, the Commission issued its Report and Order in GMO’s last rate

case, File No. ER-2010-0356. In its Report & Order, the Commission determined that it
was appropriate to adopt a different method of allocating the costs of latan 2 between
the MPS and L&P divisions than that proposed by GMO, based largely upon the

recommendations of the Commission Staff.*

1
Report and Order, pp. 195-204.
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In its findings of fact, the Commission specifically found: “The latan 2 Allocation
is more akin to a rate design issue since it determines the relative amount of the rate
increase that will be received by both the MPS and the L&P service areas rather than

the overall revenue requirement impact of latan 2" As a result of this rate design
determination, a larger increase was adopted for the L&P division than originally proposed
by GMO.

Timely applications for rehearing were filed by GMO, Ag Processing Inc., a
cooperative (“AGP”), the Office of the Public Counsel (“OPC”), and Dogwood Energy, LLC
on various issues. After receiving additional responses and arguments, the Commission
held an on-the-record question and answer session on May 26, 2011, to better
understand the requests for rehearing and clarification regarding the latan allocation
issue.

On May 27, 2011, the Commission issued its Order of Clarification and
Modification in which it determined that:

Because of the magnitude of the rate increase and the effects on the

ratepayers in the L&P service area, the Commission determines in its

discretion that a just and reasonable method of implementing this large
increase is by phasing it in over a reasonable number of years. The

Commission further concludes that rates for L&P service area should

initially be set at an amount equal to the $22.1 million originally proposed

by GMO with the remaining increase plus carrying costs being phased-in

in equal parts over a two year period.3

Following that order, GMO filed tariffs (Tariff File Nos. YE-2011-0608,
YE-2011-0609, and YE-2011-0610) to implement the phase-in, including carrying costs.
OPC and AGP objected to the proposed carrying costs and additional filings were made
regarding the subject.

On June 24, 2011, GMO filed its Writ of Review of the Commission’s Report &
Order in File No. ER-2010-0356 with the Cole County Circuit Court appealing issues not
related to the phase-in plan. On or about June 30 and July 20, 2011, respectively, AGP
and Public Counsel filed their Writ of Review with the Cole County Circuit Court. On
August 1, 2011, the Circuit Court issued its Order Consolidating Cases. (Consolidated
Case Nos. 11-ACCC00415, 11 AC-CC00432, and 11AC-CC00474)

On June 25, 2011, the Commission issued its Order Approving Tariff Sheets and
Setting Procedural Conference stating that additional evidence was needed to
determine the appropriate carrying costs. On June 28, 2011, a procedural conference
was held and the parties who participated at the conference filed a joint proposed
procedural schedule, including the filing of pre-filed testimony, a list of issues, order of
witnesses, order of cross-examination, and evidentiary hearings.

On July 25, 2011, the Commission issued its Notice of Opening Case, and Notice
Opening a New File and Adopting Procedural Schedule in File No. ER-2012-0024. The
Commission also filed in File No. ER-2012-0024 various tariffs and pleadings that had
been previously filed in GMO’s last rate case, File No. ER-2010-0356.0n July 25,
2011, the Commission also issued its Notice Closing File in File No. ER-2010-0356.

2
Id.

3
Order of Clarification and Modification, p. 7.
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On August 16, 2011, GMO file its Motion to Suspend Procedural Schedule to allow
the parties to discuss settlement of the case. On August 17, 2011, the Commission
issued its Order Granting Motion to Suspend Procedural Schedule.

On September 2, 2011, GMO and Staff fled a Non-Unanimous Stipulation and
Agreement (“the Stipulation”) which recommended that the Commission approve the
use of a 3.25 percent carrying cost in GMQO’s phase-in tariffs. In addition, the Stipulation
recommends that the Commission should order that the attached tariff schedules for the
second, third and fourth year of the phase-in plan shall become effective automatically
in each subsequent year on June 25 without further order of the Commission, unless
suspended by the Commission for good cause shown.

OPC, Robert Wagner, Dogwood, the Missouri Department of Natural Resources
and Union Electric Company d/b/a Ameren Missouri have indicated that they do not
oppose the Stipulation. On September 8, 2011, AGP filed its Objection to the
Stipulation, and requested a hearing.

General Findings of Fact

1. Because, as discussed above in the Procedural History, the Commission
has ordered a phase-in of rates, GMO will recognize a cash flow detriment during the
phase-in.*

2. The first year rate increase that the Commission has allowed GMO s
$22,101,088, which is $7,671,708 less than what GMO would have received absent the
phase-in.’

3. By ordering the phase-in, the Commission has effectively denied GMO the

right to earn a full return on investment during the first year of its rate increase, unless

appropriate carrying costs are allowed to be recovered during the phase-in.6

4. GMO and the Staff of the Commission have filed a Non-Unanimous
Stipulation and Agreement (“the Stipulation”) that resolves their dispute on the amount
of the carrying costs. GMO and Staff agree that GMO should have a carrying cost rate

of 3.25 percent.’

5. GMO and Staff included exemplar tariffs with the Stipulation. The
amount.of rate increase reflected by these tariffs for June 25, 2012 is a $11,756,983
increase above the June 25, 2011 tariffs. That reflects the phase-in rate increase of one
half of the difference between $29,772,796 and $22,101,088 ($3,835,854), the deferred
revenue during the period of June 25, 2011 through June 24, 2012 ($7,671,708), and
the carrying costs agreed to in the Stipulation (3.25 percent) on the deferred revenue of

$7,671,708 ($249,331).°
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6. To effectuate the June 25, 2013 phase-in, GMO and Staff have included
exemplar tariffs. These tariffs reflect the remaining phase-in rate increase of one half of
the difference between $29,772,796 and $22,101,088 ($3,835,854), the deferred
revenue during the period of June 25, 2012 through June 24, 2013 ($3,835,854), and
the carrying costs (3.25 percent) on the deferred revenue of $3,835,854 ($124,665).
This increase is offset by the reversal of the prior years’ deferred revenues and the prior

year’s carrying costs.’

7. To effectuate the June 25, 2014 phase-in, GMO and Staff have included
exemplar tariffs. These tariffs complete the phase-in and establish the rates for GMO'’s
Light & Power (“L&P”) division at $29,772,796, which is the amount of the rate increase

as ordered prior to phase-in.*°

General Conclusions of Law

1. The Missouri Public Service Commission, having considered all of the
competent and substantial evidence upon the whole record, makes the following
findings of fact and conclusions of law. The positions and arguments of all of the parties
have been considered by the Commission in making this decision.

2. Failure to specifically address a piece of evidence, position or argument of
any party does not indicate that the Commission has failed to consider relevant evidence,
but indicates rather that the omitted material was not dispositive of this decision. When
making findings of fact based upon witness testimony, the Commission will assign the
appropriate weight to the testimony of each witness based upon their qualifications,

expertise and credibility with regard to the attested to subject matter.™

3. GMO is an electric utility and a public utility subject to Commission
jurisdiction.12 The Commission has authority to regulate the rates GMO may charge for
electricity.13

Conclusions of Law Regarding Jurisdiction

4. In making its determination, the Commission may adopt or reject any or all
of any witnesses’ testimony.14 Testimony need not be refuted or controverted to be
disbelieved by the Commission.’> The Commission determines what weight to accord
to the evidence adduced.’® “It may disregard evidence which in its judgment is not
credible, even though there is no countervailing evidence to dispute or contradict it."t’

9
Id.

10 Id.

! Witness credibility is solely within the discretion of the Commission, who is free to believe all, some, or none of a witness’
testimony. State ex. rel. Missouri Gas Energy v. Public Service Comm'’n, 186 S.W.3d 376, 389 (Mo. App. 2005).
12 Section 386.020(15), (42) RSMo 2006 (all statutory cites to RSMo 2006 unless otherwise indicated).
13 Section 393.140(11).

4 State ex rel. Associated Natural Gas Co. v. Public Service Commission, 706 S.W.2d 870, 880 (Mo. App., W.D. 1985).
15 State ex rel. Rice v. Public Service Commission, 220 S.W.2d 61, 65 (Mo. banc 1949).

16
Id.

17
Id.
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The Commission may evaluate the expert testimony presented to it and choose

between the various experts.18

5. The Staff of the Commission is represented by the Commission’s Staff
Counsel, an employee of the Commission authorized by statute to “represent and
appear for the commission in all actions and proceedings involving this or any other law
[involving the commission.]”19 The Public Counsel is appointed by the Director of the
Missouri Department of Economic Development and is authorized to “represent and
protect the interests of the public in any proceeding before or appeal from the public

service commission[.]”20 The remaining party is an association of industrial consumers.

Thelssues

On December 21, 2011, the parties filed an Issues List. The issues the parties
present to the Commission for resolution are:

1. Does the Commission have jurisdiction in this case?

2. Does the Commission decision consider all relevant factors?

3. Should GMOQO’s carrying costs in the phase-in tariff schedules filed in this
proceeding be 3.25 percent per year?

4. Should the Commission order that the tariff schedules filed with the Non-
Unanimous Stipulation and Agreement on September 2, 2011 for the second, third and
fourth year of the phase-in plan be allowed to become effective automatically in each
subsequent year on June 25 without further order of the Commission, unless
suspended by the Commission for good cause shown?

Discussion
Issue 1 - Does the Commission have jurisdiction in this case?

Findings of Fact
8. In GMQO’s most recent rate case, AGP’s counsel repeatedly urged the

Commission to phase in the rate increase.?!

9. AGP’s counsel stated, among other things, that “(t)he statute allows for
phase-ins for unusually large rate base additions. No question that this qualifies.” 22

10. He also asked the Commission to “(o)rder GMO to file their next tariffs in a
certain period of time and reflect at that time their carrying costs.”®

11. Further, he urged the Commission to “(j)ust do the right thing and phase in
the additional amount.”*

12. He also argued that “(w)e have a solution to continue to recognize that

customers have made budgeting decisions, and that is the phase-in.”*>

18
Associated Natural Gas, supra, 706 S.W.2d at 882.
19
Section 386.071.
20
Sections 386.700 and 386.710.
21
Commission File No. ER-2010-0356, Oral Argument, Tr. pp. 4973-74, 4982-83, 4986, 4989, 4992-93, ,5005-06 (May 26, 2011).
22
Id. at 4973.
23
Id. at 4975.
24
Id. at 4986.
25
Id. at 5005.
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Conclusions of Law
6. Pursuant to Missouri statutes, all orders of the Missouri Public Service
Commission (“Commission” or “PSC”) shall be in force and shall be prima facie lawful

and reasonable until found otherwise.?®

7. Orders of the Commission remain in force until changed by the
Commission or found to be unlawful.?”
8. A party’s dissatisfaction with a Commission order and the pendency of any

appeal of that order has no bearing on its effect. Commission orders remain in effect
despite a pending application for rehearing.28

9. The Commission’s orders also remain in effect despite a pending writ of
review.?

10. “‘Unquestionably, the orders of the Commission were presumptively valid
under the provisions of § 386.270 prior to the ruling of the circuit court.”°

11. Orders of the Commission enjoy a presumption of validity throughout their
review.*

12. Even an adverse ruling on a Commission order by the circuit court does
not invalidate that order while the appeal continues.*

13. A party aggrieved by a Commission decision has the right to protect its

interests by applying to the circuit court for a stay of enforcement of the Commission’s
order pursuant to Section 386.520.3

14. “This section provides the opportunity to stay the Commission’s order
upon issuance of a stay order by the circuit court and the filing of a bond.”3*
15. No stay has issued in this case. Thus, the Commission’s May 4, 2011

Report and Order and the May 27, 2011 Order of Clarification and Modification in File
No. ER-2010-0356 both remain effective and valid.

26 Section 386.270.3 RSMo (2000).

21 Section 386.490.3.

28 Section 386.500.3.

29 Section 386.520.1.

30 State ex rel. GTE North, Inc. v. PSC, 835 S.W.2d 356, 366 (Mo. App. W.D. 1992).

31 .
See State ex rel. Kansas City Power & Light Co. v. PSC, 76 S.W.2d 343, 350 (Mo. 1934); State ex rel.Midwest Gas Users’Assoc.v.
PSC, 976 S.W.2d 470, 476 (Mo. App. W.D. 1998).

32

See Kansas City Power & Light Co. v. PSC, 76 S.W.2d at 368.
33

State ex rel. GTE North, Inc. v. PSC, 835 S.W.2d 356, 366-67 (Mo. App. W.D. 1992).
34

Id. at 367.
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16. The Commission has express statutory authority to direct a utility to file
tariffs reflecting the phase-in of rates authorized in a rate case after the conclusion of
the rate case hearing:

If, after hearing, the commission determines that any electrical corporation
should be allowed a total increase in revenue that is primarily due to an
unusually large increase in the corporation’s rate base, the commission, in

its discretion, need not allow the full amount of such increase to take effect

at one time, but may instead phase in such increase over a reasonable

number of years. Any such phase-in shall allow the electrical corporation

to recover the revenue which would have been allowed in the absence of

a phase-in and shall make a just and reasonable adjustment thereto to

reflect the fact that recovery of a part of such revenue is deferred to future

years. In order to implement the phase-in, the commission may, in its

discretion, approve tariff schedules which will take effect from time to time

after the phase-in is initially approved.*
17. The Commission has acted upon this statutory authority in previous rate

cases.*

18. The Commission does not lose its jurisdiction to exercise such ministerial
functions after the filing of the notice of appeal. In Union Electric Company’s 1984 rate
case, the Commission issued its report and order by which it phased-in the utility’s

increased rates over a period of eight years.37 Several industrial users intervened in the
rate proceeding. After the Commission issued its report and order, those industrial users
filed a petition for writ of review in the Circuit Court of Cole County. Nevertheless, the
Commission continued to implement its report and order, phasing-in the utility’s rates
until it issued a report and order in 1987 in which it determined that the phase-in should

be ended.*®

19. In addition, it is very common for the Commission to spin off dockets from
rate cases in order to examine additional issues. For example, the Commission has
ordered the creation of new dockets to review rate design, tree trimming policies and
other issues related to previously decided rate cases and other complaint

proceedings.39

35 .
Section 393.155.1.

6 See Report and Order, In the Matter of the Determination of In-Service Criteria for the Union Electric Co.’s Callaway Nuclear
Plant and Callaway Rate Base and Related Issues, File Nos. EO-85-17, ER-85-160, 27 Mo. P.S.C. (N.S.) 183, 318 (Mar. 29,
1985); Report and Order, In the matter of Kansas City Power & Light Company for authority to file tariffs increasing rates for
electric service provided to customers in the Missouri service area of the Company, and the determination of in-service criteria for
Kansas City Power & Light Company's Wolf Creek Generating Station and Wolf Creek rate base and related issues, File Nos.
ER-85-128, EO-85-185, EO-85-224, 28 Mo. P.S.C. (N.S.) 228, 424 (Apr. 23, 1986).

See Report and Order, In the Matter of the Determination of In-Service Criteria for the Union Electric Co.’'s Callaway Nuclear
Plant and Callaway Rate Base and Related Issues, File Nos. EO-85-17, ER-85-160, 27 Mo. P.S.C. (N.S.) 183, 3271-72 (Mar.
29, 1985).

8 See Report and Order, Staff of the PSC vs. Union Electric Co., File Nos. EC-87-114, EC-87-115 (Dec. 21, 1987).

39 See e.g., In re Aquila, 2005 WL 2039745, File Nos. ER-2005-0436 (August 23, 2005); Re Kansas City Power & Light Company,

File No. ER-94-199 and ER-94-197; File No. ET-97-113 (June 13, 1997); Re Union Electric Company, Order Regarding Union
Electric’s Tree Trimming Policies and Closing Case, File No. EW-2004-0583, 2005 WL 742841 (April 10, 2005); Re St. Louis County
Water Co., Report and Order, File No. W0-98-223 (February 13, 2001).
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20. A party may not encourage a tribunal to take a specific action and then
complain on appeal that the specific action adopted is unlawful.*°

Decision

In GMO’s most recent rate case, counsel for AGP acknowledged that this
Commission has the statutory authority to phase in the rate increases and repeatedly
urged the Commission to do so. We agree. Due to the plain language of Section
393.155 RSMo, the Commission finds this issue in favor of GMO and Staff. Section
393.155 RSMo clearly allows the Commission to phase in rate increases.

The Commission has jurisdiction in this case.

Issue 2 - Does the Commission decision consider all relevant factors?

Findings of Fact
There are no additional findings of fact.

Conclusions of Law

21. Courts do not assume the legislature intends a statute to have an absurd
or unreasonable effect.**

22. The customer rates the Commission approved in File No. ER-2010-0356
are presumptively correct until the Commission again considers all relevant factors for
new customer rates in a subsequent general electric rate proceeding, or a court holds

them to be unlawful and/or unreasonable.*?

23. In order to implement the phase-in, the commission may, in its discretion,
approve tariff schedules which will take effect from time to time after the phase-in is
initially approved.43

24.  The Commission has previously ordered phase-ins of rate increases.**

Decision
The Commission finds this issue in favor of GMO and Staff. The Commission’s
decision applies Section 393.155.1 RSMo to arrive at carrying costs; the Commission

considered all relevant factors in GMO’s prior rate case, which is File
No. ER-2010-0356.

Issue 3 - Should GMO’s carrying costs in the phase-in tariff schedules filed
in this proceeding be 3.25 percent per year?

40 See Rosencranz v. Rosencranz, 87 S.W.3d 429 (Mo. App. 1982); State ex rel. American Standard Ins. Co. of Wisconsin v. Clark,
243 SW.3d 526, 531-32 (Mo. App. W.D. 2008); Lindahl v. State of Missouri, __ SW.3d __, 2011 WL 3273469 (Mo. App. W.D.)
(Opinion Filed: August 2, 2011).

41
See State ex. rel. County of Jackson v. Public Service Commission, 14 S.W.3d 99, 102 (Mo.App. 2000)

2 .
Sections 386.490.2 RSMo 2000, 386.510 RSMo 2000 (repealed); see also State ex. rel. AG Processing, Inc., 276
S.W.3d 303, 605-06; see also Sections 386.510, .520 RSMo Supp. 2011.

43
Section 393.155.1 RSMo 2000.

44 .
See In the Matter of Kansas City Power & Light Company, 28 Mo.P.S.C. (N.S.) 228, 419 (Report and Order, April 23, 1986); In

the Matter of Kansas City Power & Light Company, 29 Mo.P.S.C. (N.S.) 295 (Order Approving Joint Recommendation, November
23, 1987).
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Findings of Fact
13. Both Staff and GMO have taken the position the rate of 3.25 percent per

year should be used to determine the “just and reasonable adjustment” to reflect
deferral to the future of the recovery of revenue which would have been allowed in the

absence of the phase-in.*

14. Sixteen banks have committed to provide advances to GMO totaling up to
$450 million at interest rates specified in the facility.46
15. Those interest rates are primarily 2.75 percent plus the British Bankers

Association LIBOR rate for an equivalent term loan or 1.75 percent plus the highest of
(a) the Federal Funds Rate plus one-half of one percent (1/2%), (b) Bank of America’s
publicly announced “prime rate” in effect and (c) the Eurodollar base rate plus one
percent (1%).%’

16. Although past interest rate experience does not assure similar future
rates, the fact that the Federal Reserve has assured financial markets that it will
maintain the Federal Funds rate at its current level for the next couple of years provides
some certainty the current level of short-term rates will continue in the near future.*®

17. GMO has been taking one month advances at LIBOR plus 2.75 percent
and, over the phase-in period, that one month advances rate would range from 2.95 to
3.10 percent.*

18. Based on the three-month LIBOR rates since January 2010, interest on
three-month advances to GMO during the phase-in period could be as high as
3.25 percent.”

19. The “prime rate” has been 3.25 percent for about the immediately past
three years; therefore, the alternative rate GMO might pay during the phase-in period is
3.25 percent plus 1.75 percent or 5.00 percent.51

20. Based on Staff withess Murray’s analysis of GMQO’s weighted average cost
of short-term debt through May 2011, GMO took an advance on May 11, 2011, at an
interest rate of 5.00 percent.52

21. If the Commission uses GMO'’s cost of short-term debt for determining the
“carrying costs” for the revenue increase phase-in, 3.25 percent is a “fair and reasonable”

rate to use for that purpose.53

45
Ex. 1.

46

Ex. 2, p. 6.
47

Ex. 4, p. 3.
48

Id. at 4.
49

Id. at 3.

50
Id. at 4.
51

52

53
Id. at 5.
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22. GMO’s fuel adjustment clause states that “interest at [GMO’s] short-term
borrowing rate”— average interest paid on short-term debt — is used to calculate the
“carrying costs” for the under- or over-collection of the costs and revenues that flow

through that clause as required by § 386.266.4(2),RSMo 2011.>*
23. GMO’s average interest on short-term debt used in its fuel adjustment
clause, which changes monthly, ranged from just under two percent to just under four

percent per year over the twenty months of January 2010 to August 2011.%°

Conclusions of Law
There are no additional conclusions of law for this issue.

Decision
The Commission finds this issue in favor of GMO and Staff. GMO’s carrying
costs for the phased-in rates shall be 3.25 percent per year

Issue 4 - Should the Commission order that the tariff schedules filed with the
Non-Unanimous Stipulation and Agreement on September 2, 2011 for the second,
third and fourth year of the phase-in plan be allowed to become effective
automatically in each subsequent year on June 25 without further order of the
Commission, unless suspended by the Commission for good cause shown?

Findings of Fact

24, The exemplar tariff schedules marked as Exhibit A of the Non-Unanimous
Stipulation and Agreement filed in this case on September 2, 2011, are designed to
implement, and would implement, a “just and reasonable adjustment” to reflect deferral to
the future of the recovery of revenue which would have been allowed in the absence of

the phase-in base on a rate of 3.25 percent per year for “carrying costs.”®

Conclusions of Law
There are no additional conclusions of law for this issue.

Decision
The Commission finds this issue in favor of GMO and Staff.

54
Ex. 6, p.1.

55
Id. at 2.

56
Ex. 1, Ex. 3, pp. 2-4, Ex. 7, pp. 1-2.
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THE COMMISSION ORDERS THAT:

1. AG Processing, Inc’s. evidentiary objections are overruled.

2. The proposed tariff sheets filed by KCP&L Greater Missouri Operations
Company on May 31, 2011, Tariff No. YE-2011-0608, YE-2011-0609 and
YE-2011-0610, are rejected.

3. KCP&L Greater Missouri Operations Company shall file tariffs that
comport with this Report and Order.

4, All pending motions and other requests for relief not granted are denied.

5. This Report and Order shall become effective on April 6, 2012.

Gunn, Chm., Jarrett and Kenney, CC.,
concur and certify compliance with
the provisions of Section 536.080,
RSMo. 2000.

Dated at Jefferson City, Missouri,
on this 7" day of March, 2012.

NOTE: The case was appealed to the Missouri Court Of Appeals. Affirmed by In Re KCP&L Greater
Missouri Operations Co., 408 S.W.3d 175 (Mo. App. W.D. 2013).
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In the Matter of the Joint Application of Atmos Energy Corporation and Liberty
Energy (Midstates) Corp. for Authority to Sell Certain Missouri Assets to Liberty
Energy (Midstates) Corp. and, in Connection Therewith, Certain Other Related
Transactions.

File No. GM-2012-0037

Gas. 86 Transfer, lease and sale. The Commission approved the proposed transfer of a gas company’s
assets as being not detrimental to the public interest.

ORDER APPROVING UNANIMOUS STIPULATION AND AGREEMENT

Issue Date: March 14, 2012 Effective Date: March 24, 2012

Svllabus: This order approves the Unanimous Stipulation and Agreement
(“Stipulation”), and allows Liberty Energy (Midstates) Corp. (“Liberty”) to buy the natural
gas and natural gas transportation systems of Atmos Energy Corporation (“Atmos”).
The order also grants a waiver from the Commission’s rule requiring a 60-day notice
before filing a contested case.

Procedural History
On August 1, 2011, Atmos Energy Corporation (“Atmos”) and Liberty Energy

(Midstates) Corp. (“Liberty”) filed an application. That application requests, among
other things, authority from the Commission for Liberty to buy Atmos’ natural gas and
natural gas transportation systems. IBEW Local No. 1439 (“IBEW”) intervened.

The Joint Applicants
Atmos is a Texas corporation that owns and operates a natural gas transmission

and distribution system in Missouri. It is a “gas corporation” and a “public utility” subject
to the Commission’s jurisdiction.

Liberty is a Missouri corporation formed to acquire Atmos. It is a wholly owned
subsidiary of Liberty Energy Utilities Co. (“Liberty Energy”), which is a wholly owned
subsidiary of Liberty Utilities Co. (“Liberty Utilities”), and an indirect subsidiary of
Algonquin Power & Utilities Corp. (“Algonquin™).

The applicants state that the sale would not be detrimental to the public interest
because Liberty is qualified to provide safe, reliable and affordable service. Further,
they state they will be able to raise the necessary capital on reasonable terms and to
maintain a reasonable capital structure. Finally, the sale would not impact tax revenues
of the Missouri political subdivisions in which any structures, facilities, or equipment of
Atmos is located.

Unanimous Stipulation and Agreement
On February 17, 2012, Liberty, Atmos, IBEW, the Staff of the Commission, and the

Office of the Public Counsel submitted a Unanimous Stipulation and Agreement
(“Stipulation”). The Stipulation is attached to this order as Exhibit A.
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The signatories agreed that the Commission should approve the application
subject to certain conditions. Those conditions involve: rate moratorium; rate base
offset; acquisition costs and premium; environmental concerns; injuries, damages and
workers’ compensation; prepaid pension asset; affiliate transaction and Cost Allocation
Manual (CAM); adherence to previous Commission orders and stipulations and
agreements; tariffs; depreciation issues; credit issues; financing authorization; service
quality conditions; Continuing Services Agreement (CSA); gas supply and hedging
plans; FERC approvals; gas safety; IBEW conditions and miscellaneous conditions.

Due to the Stipulation, this case may be decided without convening a hearing.*
Also, the Commission need not separately state its findings of fact or conclusions of
law.?

The Commission can approve the requested sale upon finding the sale would not
be detrimental to the public interest.®* The Commission has reviewed the pleadings, and
the Stipulation, and upon that review, finds that the proposed sale would not be
detrimental to the public interest. The Commission finds the Stipulation reasonable, and
will approve it. The Commission further finds the relief requested in the application
reasonable, and will grant the application.

THE COMMISSION ORDERS THAT:

1. The transaction described in the Asset Purchase Agreement attached to
the Joint Application is not detrimental to the public interest.
2. Atmos Energy Corporation is authorized to sell, and Liberty Energy

(Midstates) Corp. is authorized to purchase, the assets identified in the Joint
Application, including the issuance of new certificates of convenience and necessity for
the service areas currently served by Atmos Energy Corporation.

3. Atmos Energy Corporation and Liberty Energy (Midstates) Corp. are
authorized to enter into, execute and perform in accordance with the terms described in
the Asset Purchase Agreement and to take and all other actions which may be
reasonably necessary and incidental to the performance of the acquisition.

4, Liberty Energy (Midstates) Corp. is authorized to maintain its books and
records outside of Missouri, pursuant to Commission Rule 4 CSR 240-10.010.

5. Atmos Energy Corporation is authorized to abandon the provision of
natural gas distribution in Missouri upon the closing of the transaction.

6. The relief sought in the Joint Application and the conditions of the
Unanimous Stipulation and Agreement are not detrimental to the public interest.

7. The Motion for Waiver of the 60-day notice of filing contained in
Commission Rule 4 CSR 240-4.020(2) is granted.

8. Commission approval of the Unanimous Stipulation and Agreement is

conditioned upon Liberty Energy (Midstates) Corp. filing with the Commission evidence of
necessary FERC approval to transport gas to Rich Hill and Hume prior to closing.

! Section 536.060 RSMo Cum. Supp. 2010.
2 Section 536.090 RSMo Cum Supp. 2010.
3
Section 393.190 RSMo (2000), Commission Rule 4 CSR 240-3.215.
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9. Atmos Energy Corporation shall record the entries determined in its
Missouri Depreciation Study submitted on June 1, 2011, prior to close of this
transaction.

10. Liberty Energy (Midstates) Corp. is authorized until March 31, 2014 to not
assess reconnection charges, delinquent payment charges, or foregone delivery charge
fees resulting from any system conversion related error(s) and to no disconnect
customers whenever the reason for the disconnection is the result of any system
conversion related errors(s).

11. The terms of the Unanimous Stipulation and Agreement are just and
reasonable, and the Commission orders that the signatories shall be bound by and
comply with the terms of the Unanimous Stipulation and Agreement.

12. This order shall become effective on March 24, 2012.

13. This case shall be closed on March 25, 2012.

Gunn, Chm., Jarrett and
Kenney, CC., concur.

Pridgin, Senior Regulatory Law Judge

NOTE: The Stipulation and Agreement in this case has not been published. If needed, this document is
available in the official case files of the Public Service Commission.
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In re: Union Electric Company’s 2011 Utility Resource Filing Pursuant to 4 CSR
240 - Chapter 22.

File No. EO-2011-0271

Electric

842 Planning and Management. The purpose of the IRP review process is to determine whether the
company has sufficiently explained why it chose the preferred resource plan that it chose. The process
does not determine whether that resource plan is correct.

Electric

842 Planning and Management. While the Commission does not pre-approve the utility’s plan, it is
important that the utility undertake an appropriate planning process and that the planning process be
transparent to the Commission and the public.

Electric

842 Planning and Management. A change in circumstances during the study process does not mean
that the study is deficient.
Electric

842 Planning and Management. The Commission’s regulation requires an electric utility to undertake
a planning process. It does not require the utility to reach a particular result, or even a result of which
the Commission would approve.

Electric

842 Planning and Management. Despite deficiencies in the utility’s IRP filing, it would be a waste of
resources to require the utility to look backward to use old data to revise that filing. Instead, the utility
was ordered to take steps to improve its next IRP filing.

REPORT AND ORDER

Issue Date: March 28, 2012
Effective Date: April 27, 2012

APPEARANCES

Thomas M. Byrne, Managing Associate General Counsel, and Wendy K. Tatro,
Associate General Counsel, Ameren Services Company, P.O. Box 66149, 1901
Chouteau Ave., St. Louis, Missouri 63103;

For Union Electric Company, d/b/a Ameren Missouri.

Nathan Williams, Deputy Counsel, and John Borgmeyer, Legal Counsel, P.O. Box
360, 200 Madison Street, Jefferson City, Missouri 65102
For the Staff of the Missouri Public Service Commission.

Lewis R. Mills. Jr., Public Counsel, P.O. Box 2230, 200 Madison Street, Suite
650, Jefferson City, Missouri 65102
For the Office of the Public Counsel and the Public.

Jennifer Frazier, Assistant Attorney General, P.O. Box 899, Jefferson City, Missouri
65102
For the Missouri Department of Natural Resources.



UNION ELECTRIC COMPANY
22 Mo. P.S.C. 3d 78

Diana Vuylsteke, Attorney at Law, Bryan Cave, LLP, 211 N. Broadway, Suite 3600,
St. Louis, Missouri 63102
For Missouri Industrial Energy Consumers.

Henry B. Robertson, Great Rivers Environmental Law Center, 705 Olive Street, Suite
614, St. Louis, Missouri 63101.

Shannon Fisk, Counsel, Natural Resources Defense Council, 2 North Riverside
Plaza, Suite 2250, Chicago, lllinois 60606

For the Natural Resources Defense Council, Sierra Club, Renew Missouri, Mid-
Missouri Peaceworks, and the Great Rivers Environmental Law Center.

CHIEF REGULATORY LAW JUDGE: Morris L. Woodruff

The Missouri Public Service Commission, having considered all the competent
and substantial evidence upon the whole record, makes the following findings of fact
and conclusions of law. The positions and arguments of all of the parties have been
considered by the Commission in making this decision. Failure to specifically
address a piece of evidence, position, or argument of any party does not indicate that
the Commission has failed to consider relevant evidence, but indicates rather that the
omitted material was not dispositive of this decision.

FINDINGS OF FACT

PROCEDURAL HISTORY

On February 23, 2011, Union Electric Company, d/b/a Ameren Missouri, filed
its 2011 Integrated Resource Planning (IRP) filing, as it was required to do by the
Commission’s Integrated Resource Planning Rule, 4 CSR 240-22.080(1). The IRP
rule requires investor-owned electric utilities, such as Ameren Missouri, to engage in a
resource planning process that considers all options, including demand side efficiency
and energy management measures, to provide safe, reliable, and efficient electric
service to the public at reasonable rates, in a manner that serves the public interest.
The purpose of the IRP filing is to demonstrate that Ameren Missouri has engaged in
a planning process that complies with the requirements of the rule.

Ameren Missouri made its 2011 IRP filing pursuant to the terms of the
Commission’s IRP rules as they existed in February 2011. Subsequently, the
Commission promulgated revised IRP rules that took effect on June 30, 2011. For
purposes of its consideration of Ameren Missouri’s 2011 IRP filing, the Commission will
apply the rules that were in effect at the time Ameren Missouri made that filing. Unless
otherwise indicated, all citations are to the old rules.

As required by the IRP rule, the Commission gave notice of Ameren Missouri's
IRP filing and invited interested parties to intervene. The Commission allowed the
following parties to intervene: the Missouri Department of Natural Resources (DNR);
the Missouri Industrial Energy Consumers (MIEC); the Sierra Club, Missouri Coalition
for the Environment, The Missouri Nuclear Weapons Education Fund, operating as
Mid-Missouri Peaceworks, and the Natural Resources Defense Council (collectively
NRDC); the Missouri Energy Group (MEG); Grain Belt Express Clean Line LLC; and the
Missouri Joint Municipal Electrical Utility Commission (MJMEUC).
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The IRP rule establishes a process by which the Commission gathers information
to allow it to determine whether the electric utility’s IRP filing complies with the
requirements of the IRP rule. The first step in that process requires the Commission’s
Staff to review the utility’s IRP compliance filing and to file a report describing any
deficiencies in the utility’s compliance with the IRP rule. Staff filed its report, in which it
identified several deficiencies in Ameren Missouri’s IRP filing, on June 23, 2011. The
IRP rule also allows the Office of the Public Counsel and any intervenors to file their
own reports describing deficiencies in the utility’s IRP filing. Public Counsel, DNR,
Grain Belt Express, and NRDC filed such reports on June 23, 2011.

On August 22, 2011, Ameren Missouri filed a detailed response to the alleged
deficiencies. The filing of that response is the last procedural step mandated by
the Commission’s IRP rule. Thereafter, Commission Rule 4 CSR 240-22.080(9) states:
“[tlhe commission will issue an order which indicates on what items, if any, a hearing will
be held and which establishes a procedural schedule.”

Following a procedural conference held on September 12, 2011, the
Commission established a procedural schedule that required the parties to prefile
testimony and scheduled a hearing. That hearing took place on December 15 and 16,
2011. Thereatfter, the parties filed briefs on January 20, 2012, and February 21, 2012.

In addition to the February 23, 2011 IRP filing, on October 25, 2011, Ameren
Missouri filed a notice of change in its preferred 2011 utility resource plan as it is allowed
to do under the Commission’s rules. The Commission assigned File Number EO-2012-
0127 to that filing and on December 21, 2011, consolidated that file into this one. As a
result, the Commission will address Ameren Missouri’s October 25, 2011 filing along
with the other issues in this report and order.

This case is about the Commission’s determination of whether Ameren Missouri
has adequately planned for the future. To that end, the various parties have set
before the Commission various alleged deficiencies in Ameren Missouri’s planning
efforts. The Commission will examine the substance of those alleged deficiencies.

The Alleged Deficiencies
Minimization of the Present Worth of Long-Run Utility Costs as the
“Primary Selection Criteria”

This alleged deficiency is at the heart of the objections to Ameren Missouri’s
IRP plan. The section of the IRP rule in question is part of the Policy Objectives portion
of the rule. After establishing that the fundamental objective of the resource planning
process is to “provide the public with energy services that are safe, reliable and
efficient, at just and reasonable rates, in a manner that serves the public interest”, the
rule requires the electric utility to “use minimization of the present worth of long-run
utility costs as the primary selection criterion in choosing the preferred resource plan.”
The parties generally refer to the concept of “minimization of present worth of long-run
utility costs” as “present value of revenue requirement,” or PVRR.

1
Commission Rule 4 CSR 240-22.010(2)(B).
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PVRR simply means the revenue requirement associated with a given plan, on
a present value basis, over the 20-year span of the planning period. PVRR is
determined by quantifying the revenue required to cover all utility costs, including the
allowed rate of return. It does not consider whether the company will be able to actually
earn the required revenue. Specifically, it reflects no impact from revenue the
company may lose when it sells less energy because of the successful implementation
of energy efficiency measures.? Ameren Missouri refers to this loss of revenue as the
throughput disincentive.

In its IRP study, Ameren Missouri claims that it used PVRR as its primary
selection criteria in that it gave PVRR a weight of 30 percent in evaluating the various
resource plans. Ameren Missouri gave each of four other criteria a weight of between
10 and 20 percent.?

Ameren Missouri’s initial evaluation pointed to its demand-side management
(DSM) only options as resulting in the lowest PVRRs.* Based solely on PVRR, Ameren
Missouri’'s study indicated the preferred resource plan should be the realistic
achievable potential (RAP) DSM plan. The company indicated that if the RAP DSM
plan were adopted, “no supply-side resources would be needed in the planning horizon,
even with the retirement of Meramec (an existing coal-fired plant), assuming customer
response to program incentives is consistent with our estimates.” However, Ameren
Missouri did not adopt the RAP plan as its preferred resource plan. Instead, the

company concluded the RAP plan was impractical at that time because of “financial

implementation barriers posed by existing state policies”.® Instead, Ameren Missouri

adopted the low-risk DSM plan, a less aggressive plan that has a higher PVRR than
the RAP plan. Under that plan, Ameren Missouri would continue operating the
Meramec coal-fired plant and would install a new gas-fired combined cycle plant in
2029."

Furthermore, on October 25, 2011, Ameren Missouri notified the Commission
that it was modifying its preferred resource plan to eliminate investment in DSM
programs after June 30, 2012, unless it receives favorable treatment from the
Commission of its filing under the Missouri Energy Efficiency Investment Act
(MEEIA).2  That Notice of Change created File Number EO-2012-0127, which has
been consolidated with this file.

2
. Michels Surrebuttal, Ex. 5, Page 13, Lines 22-23.

. Michels Surrebuttal, Ex. 5, Page 18, Lines 3-5.
. Ameren Missouri’s 2011 IRP, Ex. 1, Chapter 9, Page 24.
. Ameren Missouri’s 2011 IRP, Ex. 1, Chapter 10, Page 17.
, Ameren Missouri’s 2011 IRP, Ex 1, Chapter 10, Page 16.
. Ameren Missouri’'s Response, Ex. 2, Exhibit A, Page 3.
The Commission is currently considering Ameren Missouri’'s MEEIA filing in File Number EO-2012-142.
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Staff, Public Counsel, and the intervening parties object that by adopting a
preferred resource plan that does not minimize PVRR, and then modifying that plan in a
manner that further increases PVRR, Ameren Missouri has ignored the requirement of
the IRP regulation that it use minimization of PVRR as the “primary selection criterion”

in choosing the preferred resource plan.®
Ameren Missouri explains that it gave minimization of PVRR primary

consideration when it evaluated various available resource plans. However, it points to
another provision of the rule to explain why it ultimately chose a preferred resource
plan that does not minimize PVRR. Section 4 CSR 240-22.010(2)(C) requires the
electric utility to:

explicitly identify and, where possible, quantitatively analyze any other

considerations which are critical to meeting the fundamental objective of

the resource planning process, but which may constrain or limit the

minimization of the present worth of expected utility costs....

Ameren Missouri’s IRP explains that the company did not choose a preferred resource
plan that minimizes PVRR through energy efficiency because of the uncertainty it
perceives regarding its ability to recover the substantial costs associated with energy

efficiency because of the throughput disincentive.°

Ameren Missouri used the minimization of PVRR as the primary selection
criterion when evaluating possible resource plans within the meaning of the rule as
written. For the Commission to interpret the rule to require that minimizing PVRR be
accorded a specific weight in that evaluation process, for example requiring that it be
given a weight of at least 51 percent, would not change the company’s choice of
preferred resource plan in this case and might not be appropriate when considering the
different circumstances that may be presented in a future IRP case.

In any event, the meaning of “primary” is not the real concern of any party.
What, Staff, Public Counsel, and the intervening parties would really like is for the
Commission to order Ameren Missouri to choose a different preferred resource plan
that emphasizes the public’s interest in maximizing energy efficiency. But that
action is not within the Commission’s authority in this proceeding regarding
compliance with the IRP rule. For purposes of this case, the Commission determines
that the company has sufficiently explained why it chose the preferred resource plan
that it did and has therefore complied with the rule. The Commission’s determination
of whether Ameren Missouri is in fact “providing the public with energy services that
are safe, reliable and efficient, at just and reasonable rates, in a manner that
serves the public interest”™ must wait for the appropriate rate case in which the
Commission can consider all relevant factors. Ultimately, the Commission may find that
Ameren has adopted an imprudent resource plan, with financial consequences for the
company flowing from that determination. But the IRP process is not the proper forum
for that determination.

9

4 CSR 240-22.010(2)(B).
4 CSR 240-22.010(2)(A).
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Ameren Missouri’s Adoption of a New Preferred Resource Plan

The Commission’s rule requires an electric utility to notify the Commission in
writing within sixty days if “the utility’s business plan or acquisition strategy becomes
materially inconsistent with the preferred resource plan, or if the utility determines that
the preferred resource plan or acquisition strategy is no longer appropriate.”* On
October 25, 2011, Ameren Missouri filed a notice indicating that on or about 60 days
before the filing, it had determined that the preferred resource plan it described in its
2011 IRP filing was no longer appropriate. Ameren Missouri indicated it took that step
because of its uncertainty of being able to obtain Commission approval of a mechanism
under MEEIA by which the company can avoid the throughput disincentive to spending
on energy efficiency. For that reason, Ameren Missouri’s witness testified that because
of the throughput disincentive the company has already lost approximately $24.8 million
in 2009-2011 because of decreased sales resulting from its previous energy efficiency
spending. The company expected to lose an additional $27.9 million in 2012-2014 due
to what it has already spent on energy efficiency. Transcript, Page 50, Lines 1-6.

There is no provision in the Commission’s IRP rules that would require, or allow,
the Commission to accept, reject, or in any other way act upon Ameren Missouri’s
notice of its adoption of a new preferred resource plan. That is entirely consistent with
the previously discussed fact that the rule does not give the Commission authority to
approve or reject the company’s resource plans, resource acquisition strategies or
investment decisions. Therefore, the Commission will take no further action regarding
Ameren Missouri’s notice of its adoption of a new preferred resource plan.

The other deficiencies described by Staff, Public Counsel and the intervening
parties are more specific in nature. Ameren Missouri suggests that it is not
necessary for the Commission to address those alleged deficiencies in detail. The
Commission disagrees. Although the purpose of the IRP filing is not to pre-approve the
utility’s preferred resource plan or to mandate adoption of a particular resource plan, it
is important that the utility undertake an appropriate planning process and that the
planning process be transparent to the Commission and the public. Therefore, the
Commission will address the other identified deficiencies.

Need for Capacity Used as the Basis for Alternative Resource Plans

The Commission’s rule requires Ameren Missouri to “consider and analyze
demand- side efficiency and energy management measures on an equivalent basis with
supply-side alternatives in the resource planning process.”*® In its analysis, Ameren
Missouri considered the use of demand side efficiency and energy management
measures only in circumstances where it had identified a capacity shortfall.®* When

12

4 CSR 240-22.080(12). (Because Ameren Missouri made its update filing after the revised rule went into effect, this reference
is to the Commission’s current Chapter 22 rule. The specific language in the former rule was different, but the substance and
ilr;tentofthe rule has notchanged.)

X 4 CSR 240-22.020(2)(A).
Transcript, Pages 241-242, Lines 10-25, 1-7.

1
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it determined that it would need additional capacity, it treated demand-side and
supply-side resources equivalently. However, Ameren Missouri did not evaluate
whether existing supply-side resources could be replaced with less costly demand-
side resources. In other words, demand-side resources were not allowed to compete

on the basis of PVRR with existing supply-side resources.

That is an important distinction because Ameren Missouri is considering the
possible retirement of part of its coal-fired generation fleet and is considering very
expensive environmental upgrades to the portion of its fleet that is not retired. If it
would be more effective to retire those plants and replace them with cheaper demand-
side resources, that possibility should be considered in the planning process.

The Commission agrees that the rule requires that demand-side resources be
allowed to compete on the basis of PVRR with existing supply-side resources as part of
the IRP process. Ameren Missouri’s IRP failed to undertake that comparison and,
therefore, it is deficient.

Use of Assumed Two-Year Rate Case Cycle

Commission Rule 4 CSR 240-22.060(4)(B) requires the electric utility to model
the financial impact of various alternative resource plans based on the assumption that
rates will be adjusted annually, in a manner consistent with Missouri law. Ameren
Missouri explained that in an effort to capture the effects of regulatory lag, it analyzed
the various alternative resource plans assuming a two-year rate case cycle with a
historic test year lag resulting in 18 months of overall effective regulatory lag.*®

Ameren Missouri’s assumption of 18 months of regulatory lag is inconsistent with
the regulation’s required assumption of annual rate adjustments. Ameren Missouri’s
assumption is significant because it tends to decrease the attractiveness of DSM
alternatives. The assumption of annual rate adjustments is a part of the rule and cannot
be ignored. Furthermore, Ameren Missouri did not request a waiver of that requirement
of the rule. To the extent that it assumes 18 months of regulatory lag, Ameren
Missouri’'s IRP is deficient.

Rejection of MAP

Ameren Missouri considered an alternative resource plan based on maximum
achievable potential (MAP) DSM savings. After performing its analysis of MAP,
Ameren Missouri concluded that there was more risk associated with attempting to
achieve the savings associated with MAP and instead decided that, after accounting for
that risk, RAP had the lower risk-adjusted PVRR.!" Ameren Missouri further explained
that MAP is, by definition, “a hypothetical upper-boundary of achievable savings
potential simply because it presumes conditions that are ideal and not typically
observed in real-world experience.”® For those reasons, Ameren Missouri did not
further consider MAP as an alternative resource plan.

15
Mosenthal Rebuttal, Ex. 28, Pages 5-6
16

2011 IRP, Ex. 1, Chapter 10.1, Page 2-3. See also, Ameren Missouri’s Response to Comments, Ex. 2, Exhibit A, Page 13.
17 Ameren Missouri’s 2011 IRP, Ex. 1, Chapter 9, Page 20.

18 Ameren Missouri’'s Response, Ex. 2, Exhibit A, Page 12.
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The NRDC parties contend Ameren Missouri’s study should have given further
consideration to the MAP alternative because the energy savings described in
that alternative are achievable and because the unadjusted PVRR for MAP is lower
than the RAP alternative. = The Commission finds that the NRDC parties have
described a disagreement with Ameren Missouri’s study, not a deficiency in that study.

Ameren Missouri's study adequately explains why it concluded that the risk of
not attaining the maximum energy savings contemplated in the MAP plan made that
plan more risky than the RAP alternative. The NRDC parties are welcome to disagree
with Ameren Missouri’s conclusion, but as previously indicated, in reviewing Ameren
Missouri’s IRP, the Commission is not approving the conclusions reached by the study
and is not pre- approving the resource plan that Ameren Missouri has adopted as a
result of that study. There is no deficiency.

Life Expectancy and Costs of Continuing to Operate the Meramec Plant

Among many other requirements, Commission rule 4 CSR 240-22.040 requires
an electric utility to analyze “life extension and refurbishment at existing generating
plants” and “enhancement of the emission controls at existing or new generating plants.”
The Meramec plant is the oldest and least efficient coal-fired plant in Ameren Missouri’s
generation fleet. Ameren Missouri’'s IRP sought to evaluate whether that plant would
need to be retired or undergo extensive renovation, including installation of
environmental controls, during the 20—year planning horizon. In some scenarios,
depending largely upon future environmental requirements, Ameren Missouri would
retire the Meramec plant as early as 2016. In other scenarios, Meramec would
continue to operate throughout the planning horizon.

The NRDC parties contend the Meramec plant will be too old by 2030 to
reasonably assume that it could remain in operation. However, Ameren Missouri
offered a detailed response to the criticisms that persuasively defended the
assumptions used in the IRP.'® The Commission concludes that Ameren Missouri’s
evaluation of its options regarding the Meramec plant complies with the requirements of
the Commission’s IRP rules. There is no deficiency.

Consideration of the Cost of Environmental Retrofits at the Labadie and Rush
Island Coal-Fired Plants

As previously indicated, Meramec is the oldest and least efficient coal-fired plant
in Ameren Missouri’s generation fleet. As a simplifying assumption for the purposes of its
IRP study, Ameren Missouri only evaluated the future costs associated with continuing
to operate the Meramec plant throughout the planning horizon. It assumed that if the
study showed that it was economical to continue to operate Meramec, it must also be
economical to continue to operate the newer and more efficient Labadie and Rush

Island coal-fired plants.?

z Ameren Missouri's Response, Ex. 2, Exhibit A, Pages 41-55.
Ameren Missouri’s Response, Ex. 2, Exhibit A, Page 43.
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The NRDC parties complain that in analyzing the cost of environmental retrofits
only for the Meramec plant, Ameren Missouri has analyzed those costs for the one
electric plant it does not plan to retrofit. Since the cost of retrofitting the Labadie and
Rush Island plants would be substantially higher than the cost of retrofitting

Meramec,?! they claim it is unreasonable to use Meramec as the test case for
environmental retrofits.

The Commission finds the argument offered by the NRDC parties
unpersuasive. Ameren Missouri’s study showed that under an aggressive environmental
scenario the cost results for Meramec represented a virtual toss-up when evaluating the
options of pollution control retrofits, conversion to gas-fired boiler operation, and

retirement.?> Even though the costs to retrofit Labadie and Rush Island were higher in
absolute terms, because those plants are more efficient, the cost per kilowatt to make
those retrofits for those plants was significantly lower than the cost per kilowatt to

retrofit Meramec.?® As a result, for purposes of this study, it was reasonable for Ameren
Missouri to assume that a study of Meramec’s costs would yield similar results for
Rush Island and Labadie. There is no deficiency.

High Natural Gas Price Assumptions

The assumed price of natural gas played a role in the IRP study’s determination
of whether and when it would be expedient to retire the Meramec coal-fired generating
plant.* If all other factors are held constant, lower natural gas prices would tend to
result in lower electric power prices, which would diminish the value of continuing to
operate the Meramec plant. As a result, the study is more likely to indicate that
Ameren Missouri should retire that plant.?®

After Ameren Missouri performed its study, natural gas price forecasts
decreased dramatically. However, there was no indication that the forecasted natural
gas prices were unreasonable at the time Ameren Missouri incorporated them into its
study.

The NRDC parties suggest that this change in forecasted natural gas prices
invalidates the entire study and suggest that Ameren Missouri be required to re-perform
the study using more up-to-date natural gas price forecasts. Ameren Missouri
acknowledged the forecasted decrease in natural gas prices and indicated it would

incorporate those changes in its upcoming 2012 IRP annual update.?

21
» Transcript, Pages 165-167.

” Michels Surrebuttal, Ex. 5, Page 64, Lines 13-15.
” Transcript, Page 172, 8-12.
” Transcript, Page 199, Lines 15-17.

Transcript, Page 201, Lines 2-11.
% Transcript, Page 200, Lines 2-13.
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This issue illustrates the snapshot nature of Ameren Missouri’s IRP study.
That study is designed to capture a picture of the company’s planning process at a
particular moment in time. That planning process is on going and of course, the
company’s plans will change as circumstances change. It also illustrates the extensive
amount of effort that must be put into preparing an IRP. Some aspects of the study
must be prepared before subsequent aspects can be completed. As a result, it is not
possible to keep all aspects of the study current until the date the study is filed with the
Commission. For that reason, a change in circumstances that occurs during the study
process does not mean that the study is deficient. It is appropriate for Ameren
Missouri to update its IRP to take into account reduced natural gas prices. However,
Ameren Missouri’s failure to foresee those reduced natural gas prices does not create
a deficiency in the 2011 IRP filing.

Analysis of Future Coal Prices

Commission Rule 4 CSR 240-22.040(8) requires an electric utility to “develop
ranges of values and probabilities for several important uncertain factors related to
supply resources.” One uncertain factor the rule requires the utility to analyze is fuel
price forecasts, which would include forecasts about the future cost of coal. MDNR
contends Ameren Missouri’'s IRP is deficient in that it failed to analyze future coal
prices as an uncertain critical factor. In particular, MDNR claims Ameren Missouri's
analysis leaves out the uncertainty that coal transportation costs and coal production

costs would have on the possible range of future coal prices.?’

Ameren Missouri’'s response to MDNR asserts that “by including coal prices
based on the ten scenarios modeled by CRA in its analysis of risk associated with
candidate resource plans, the Company has considered the effects of coal price

uncertainty on the performance of candidate resource plans.”® Ameren Missouri
further explains that it will more extensively evaluate coal price uncertainty as a
“special contemporary issue” in its IRP annual update, which is to be filed in March
2012.

After reviewing MDNR’s concerns about Ameren Missouri’s analysis of coal
price uncertainty, the Commission accepts Ameren Missouri’s response and finds that
Ameren Missouri's analysis is not deficient.

Analysis of Accuracy of Previous CRA Forecasts

Commission Rule 4 CSR 240-22.040(8)(A)2, in establishing the basis for a
utility’s analysis of important uncertain factors, states: “[t]he utility shall consider the
accuracy of previous forecasts as an important criterion in selecting providers of fuel
price forecasts.” Ameren Missouri’'s IRP study relied on the fuel price forecasts
prepared by Charles River Associates (CRA). MDNR contends Ameren Missouri’s IRP
is deficient in that it does not provide any specific information about how it determined
that CRA’s previous fuel price forecasts were accurate.

o Noller Rebuttal (Revised), Ex. 23, Page 30, Lines 1-12.
2 Michels Surrebuttal, Ex. 5, Page 70, Lines 18-20.
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Ameren Missouri counters MDNR’s allegation by pointing to the IRP study’s
explanation that the forecasting model used by CRA has been extensively peer-

reviewed and has been found to be reliable.?®  The utility further explains that, as
CRA’s model is “used to simulate myriad potential futures under a range of economic
and political conditions for numerous clients and for various purposes, there is no
single forecast that could be compared to historic prices.”*°

The Commission finds that the purpose of the rule’s requirement is to require
the electric utility to consider the reliability of the fuel-price forecasts offered by the
expert analysts it employs. Ameren Missouri has accomplished that purpose by
examining the reputation and reliability of the forecast model used by CRA. There is
no deficiency.

Potential Opportunities for New Long-Term Power Purchases and Sales
Commission Rule 4 CSR 240-22.040(5) requires an electric utility to “identify
and evaluate potential opportunities for new long-term power purchases and sales,
both firm and nonfirm, that are likely to be available over all or part of the planning
horizon.” Ameren Missouri explained that its experience from preparing its 2008 IRP
filing revealed that it was difficult to obtain reliable information from potential trading
partners for assessing potential long-term purchased power opportunities because
potential trading partners were “reluctant to indicate terms and pricing through such
generic means and with no probable prospects for signing a contract.”*! Instead,
Ameren Missouri inquired of its affiliated trading organization and was told that
there are no reasonable opportunities for long-term purchased power agreements to

be included in the supply side analysis.**> Thereupon, Ameren Missouri eliminated
the option of long-term purchased power agreements from further consideration.
MDNR alleged that the purchased power agreement aspect of the IRP filing
was deficient because Ameren Missouri did not provide a sufficient explanation of the
basis for its decision to provide no further analysis of long-term purchased power

options.** MDNR also complains that Ameren Missouri’s October 25, 2011 change of
its preferred resource plan makes the company reliant on purchased power
agreements that it said were not available in its initial IRP filing.

The Commission finds that while Ameren Missouri did not provide a detailed
analysis of the availability of long-term purchased power agreements, its explanation of
why detailed information about hypothetical long-term agreements is not available was
reasonable and satisfies the requirements of the regulation. Furthermore, MDNR’s
comment about Ameren Missouri’'s October 25, 2011 change of its preferred resource
plan misunderstands the difference between long-term purchased power agreements
and the short-term purchases and sales in the market upon which the company intends
to rely under its revised preferred resource plan. There is no deficiency.

# Ameren Missouri’s 2011 IRP, Chapter 2, Page 19.

22 Ameren Missouri's Response, Ex. 2, Exhibit A, Page 86.
- Ameren Missouri’'s Response, Ex. 2, Exhibit A, Page 76.
2 Ameren Missouri’s Response, Ex. 2, Exhibit A, Page 76.

Smith Rebuttal, Ex. 24, Page 4, Lines 49-60.
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Analysis of Wind Resources

Both Public Counsel and MDNR take issue with aspects of Ameren Missouri's
analysis of potential wind resources. Public Counsel identified what it contends are
three significant problems with the assumptions that Ameren Missouri used to model the
potential for wind resources. All three problems are closely related.

First, in its model, Ameren Missouri allegedly overstates the cost of new wind
resources by assuming that 346 MW of simple cycle combustion gas turbines (CTs)
must be built along with every 800 MW of wind facilities to maintain sufficient capacity

reserves.>

Second, Ameren Missouri applies a 205 MW (accredited capacity) build
threshold to wind resources, allegedly ignoring the potential benefits of adding smaller
wind resources to the system sooner.®® In other words, Ameren Missouri’'s model
does not consider adding additional wind resources to its system until that system
requires an additional 205 MW of capacity. Third, Ameren Missouri modeled a single,
average estimate of wind resource costs and capacity factors, resulting in a limited

analysis of wind resource potential that may not optimize that potential.*®

Ameren Missouri explains that it made its assumptions about wind energy
because MISO currently credits wind generation at only 8 percent of its nameplate rating
for capacity purposes. Ameren Missouri chose to model 800 MW of wind power, but
that would only give it credit for 64 MW of capacity. For that reason, it also modeled an
additional 346 MW of CT capacity to provide 400 MW of capacity for planning

purposes.®’

The Commission finds that the problem with Ameren Missouri’'s assumptions
are that, as the Commission has previously found in this order, the need for additional
capacity should not be the only basis for modeling additional wind power, other
renewable energy resources, or energy efficiency measures. Wind resources may
significantly reduce energy costs and thus may be able to reduce PVRR even when

additional capacity is not needed for reliability purposes.®

The models may not indicate the advisability of adding wind generation
capacity, and Ameren Missouri may still choose not to add wind resources for other
reasons, but it is important that wind resources be appropriately modeled so that
Ameren Missouri has access to all relevant facts when it makes its decisions.
Ameren Missouri’s modeling of wind resources is deficient.

MDNR also alleges that Ameren Missouri’s modeling of wind resources is
deficient, but bases its concerns on the stipulation and agreement that resolved some
of the alleged deficiencies in Ameren Missouri’s 2008 IRP filing. That stipulation and
agreement in File No. EO-2007-0409, which Ameren Missouri signed, requires the
company to take the following actions in preparing its 2011 IRP:

34

s Woolf Rebuttal, Ex. 47, Page 19, Lines 16-20.

s Woolf Rebuttal, Ex. 47, Page 22.
a7 Woolf Rebuttal, Ex. 47, Page 23, Lines 5-20.
Michels Surrebuttal, Ex. 5, Page 79, Lines 1-21.
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e Demonstrate that its assumptions regarding capacity factors are
consistent with the most recent data on capacity factors for the best
commercially available wind sites;

e Demonstrate that its assumptions regarding the timing of
transmission capacity upgrades, and the allocation of the costs
associated with those upgrades, are based on the most recent system
planning studies and currently effective transmission cost allocation
principles;

e Present scenarios for acquiring wind resources that identify the region
being considered utilizing multi-county areas, with a characterization of
the wind resources available for each. To make a meaningful
comparison of the regions under consideration, the information
presented should include estimates at various turbine hub heights (e.g.
80, 100 or 120 meters, where practical) of wind density, transmission
upgrades required and the levelized cost of energy per MWh under a

Purchase Power Agreement and/or an ownership arrangement.*

MDNR contends Ameren Missouri did not fulfill the requirements of the stipulation
and agreement.

In particular, MDNR complains that Ameren Missouri modeled an average of
capacity factors across several Midwest states rather than considering the
best commercially available wind sites, as it was required to do by the stipulation and
agreement. According to MDNR, this generic modeling prevents Ameren Missouri
from reliably analyzing all available wind resources.*°

The testimony offered by Richard Hasselman of GDS Associates on behalf

of MDNR* persuasively explains how Ameren Missouri’s analysis of potential wind
energy resources is overly generic and fails to comply with the more detailed
requirements of the stipulation and agreement. Ameren Missouri failed to effectively
rebut Hasselman’s explanation. The Commission finds that Ameren Missouri has
failed to comply with the requirements of the stipulation and agreement.

Analysis of Nuclear Units

Commission rule 4 CSR 240-22.040(8) requires the electric utility to “develop
ranges of values and probabilities for several important uncertain factors related to
supply resources,” before developing alternative resource plans and performing the
integrated resource analysis. More specifically, 4 CSR 240-22.070(2)(F) requires the
electric utility to assess uncertain factors related to “[c]Jonstruction costs and schedules
for new generation and generation-related transmission facilities.” Public Counsel
and NRDC contend Ameren Missouri has seriously underestimated the likelihood of
cost overruns associated with the possible construction of a second nuclear
generating unit at the Callaway Plant.

39
40 Joint Filing and Partial Stipulation and Agreement, Case No. EO-2007-0409, Paragraph 14, Pages 3-4, August 12, 2008.

" GDS Review of Ameren Missouri’s IRP, Ex. 19, Pages 23-28. See also, Hasselman Rebulttal, Ex. 21, Pages 3-9.

Hasselman Rebuttal, Ex. 21, Pages 3-9.
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Ameren Missouri’'s analysis assumed $4,222/kw as the base value for the
capital cost of building the unit, with $3,563/kw as the low value and $5,000/kw as the
top of the likely range. The company also assumed it would take eight years to
construct the unit.*> Public Counsel and NRDC are concerned that these assumptions
understate the risk that construction costs would far exceed the current estimates.

The problem with Ameren Missouri’s assumptions is that there is no reliable
track record by which Ameren Missouri, or any utility, can estimate the cost to construct a
nuclear unit with any assurance of accuracy. No nuclear power plant with the
design Ameren Missouri is considering has yet been completed anywhere in the
world. Without such experience to draw upon, the estimated cost to construct a
new nuclear unit is highly uncertain.*® Furthermore, the history of cost overruns
associated with the construction of nuclear power plants is not reassuring. For the
last generation of nuclear plants constructed in the 1960s and 1970s, the average cost

overrun for 75 nuclear units was 207 percent.** Even for the current generation of
nuclear power plants currently under construction, cost overruns of 70 percent have

already been reported.” Yet, Ameren Missouri’s study assumes that there is less
than a 0.1 percent chance that the project would over-run its original budget by 50

percent or more.*®

This is not just a disagreement about how much a new nuclear plant will cost,
the question is whether Ameren Missouri has properly evaluated the degree of risk that
costs will soar far above current estimates. The commission has no basis in the
record to say that Ameren Missouri’s cost estimates are wrong. Therefore, the
Commission cannot find that this aspect of the IRP is deficient. However, this is an area
of genuine concern that the company will need to address in its next filing.

Modeling of Non-Dispatchable Demand Response (NDDR) in Evaluation of
Industrial Demand Response Programs

Non-dispatchable demand response (NDDR) programs are those that are aimed
at providing a better price signal to customers to encourage them to use electricity

more efficiently. It would include ideas such as time-of-use pricing.*’ Public Counsel
accuses Ameren Missouri of failing to comply with the Commission’s order in the
previous IRP case, EO-2007-0409, to realistically evaluate its industrial demand
response programs because it failed to model NDDR programs and instead examined

only direct load control programs.*® Ameren Missouri responded by stating that it in fact

included NDDR programs in models for both its RAP and MAP portfolios.*° The
Commission accepts Ameren Missouri’'s explanation. There is no basis for any
finding of deficiency in this area.

42
Ameren Missouri Response, Ex. 2, Exhibit A, Page 73.

43 Comments of NRDC, et al, Ex. 31, Page 52.

** Comments of NRDC et al, Ex. 31, Page 54.

8 Comment of NRDC et al, Ex. 31, Page 55.

*® Woolf Rebuttal, Ex. 47, Page 19, Lines 3-9.

*" Ameren Missouri’s 2011 IRP, Ex. 1, Chapter 7, Pages 46-47.

8 Initial Post-Hearing Brief of the Office of the Public Counsel, Page 11.
*9 Ameren Missouri’s Response, Ex. 2, Exhibit A, Page 22.
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Insufficient and Inaccurate Information to Board of Directors

Public Counsel complains that Ameren Missouri displayed a bias against
energy efficiency in its presentations to the Union Electric Board of Directors and the
Ameren Board of Directors regarding the choice of a preferred resource plan.>®
Public Counsel argues that the Commission should cite the alleged bias as a
contributing factor in a finding that Ameren Missouri’s IRP fails to meet the policy
objectives set forth in the rule. Ameren Missouri denied that it had mislead either
board of directors, explaining that the actual decision about a choice of a preferred
resource plan was made by Ameren Missouri's senior management and simply

presented to the boards for their approval.>

The fundamental problem with Public Counsel’s argument is that there is nothing
in the Commission’s IRP rule that would give the Commission authority to evaluate the
interactions between Ameren Missouri’'s management and its board of directors. If
the boards for Ameren Missouri and Union Electric believe that the management of
those companies has misled them, they are quite capable of dealing with that problem
without any involvement by this Commission. There is no basis for a finding of
deficiency.

CONCLUSIONS OF LAW

The requirement that Missouri’s investor-owned electric utilities engage in a
formalized integrated resource planning process is entirely a creation of the
Commission’s rules. The applicable rules are found in Chapter 22, specifically 4 CSR
240-22.010 through 22.080.

The first section of Chapter 22, 4 CSR 240-22.010(1), explains that the
Commission’s policy goal embodied in the chapter is “to set minimum standards to
govern the scope and objectives of the resource planning process ... to ensure that
the public interest is adequately served.” That section further states “[clompliance
with these rules shall not be construed to result in commission approval of the utility’s
resource plans, resource acquisition strategies or investment decisions.” In other
words, the regulations require the utility to undertake a planning process. It does not
require the utility to reach a particular result or even a result of which the Commission
would approve.

The second section of Chapter 22, 4 CSR 240-22.010(2), requires that the
“fundamental objective of the resource planning process at electric utilities shall be to
provide the public with energy services that are safe, reliable and efficient, at just and
reasonable rates, in a manner that serves the public interest.” The remaining provisions
of Chapter 22 provide detailed guidelines for how an electric utility is to collect and
analyze information to meet that fundamental objective.

50
Public Counsel’'s Technical Report, Ex. 43, Page 9. See also, Kind, Rebuttal, Ex. 48, Pages 18-21.

*! Michels Surrebuttal, Ex. 5, Pages 43-46.
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At the end of the process set forth in Chapter 22, the final provision of the
regulation, 4 CSR 240-22.080(13), states:

[tlhe commission will issue an order which contains findings that the
electric utility’s filing pursuant to this rule either does or does not
demonstrate compliance with the requirements of this chapter, and that
the utility’s resource acquisition strategy either does or does not meet
the requirements stated in 4 CSR 240-22.010(2)(A)-(C), (the
fundamental objectives of the planning process) ...

However, the planning process does not end with the issuance of this order. The
old version of Chapter 22 in effect at the time Ameren Missouri made this IRP filing,

required each electric utility to make a new IRP filing every three years.>* Therefore,
the planning requirement is ongoing. The revised chapter 22 rules now in effect
further emphasis the ongoing obligation to continue planning by requiring each electric
utility to file annual updates by April 1 of each year in addition to the triennial IRP

filing.>®> Ameren Missouri’s next triennial IRP filing is due on April 1, 2014 and its next
annual update is due by April 1, 2012.

Although the Commission has held a hearing regarding Ameren Missouri's IRP
filing, this is not a contested case as defined by Section 536.010(4), RSMo (Supp.
2010).>* The decision to hold a hearing to receive a more detailed analysis of Ameren
Missouri’s 2011 IRP filing was undertaken at the discretion of the Commission and was

not required by the rule or any other provision of law.>>

DECISION
The most important thing to understand about this case is what the Commission
is not doing. The Commission’s IRP rule clearly and emphatically provides that in
reviewing Ameren Missouri’s IRP filing, the Commission is not preapproving Ameren

Missouri’s “resource plans, resource acquisition strategies or investment decisions.”®
Instead, the purpose of the IRP rule is to “set minimum standards to govern the scope
and objectives of the resource planning process ... to ensure that the public interest is

adequately served.”™’ As the Commission indicated in its Order of Rulemaking by
which with rule was promulgated, “the focus of the rules should appropriately be on
the planning process itself rather than on the particular plans or decisions that result
from the process.”ss

%2 4 CSR 240-22.080(1).
%% 4 CSR 240-22.080(1) and (3).

** “Contested case’ means a proceeding before an agency in which legal rights, duties or privileges of specific parties are required
by law to be determined after hearing.”

°° Commission Rule 4 CSR 240-22.080(9).
°® Commission Rule 4 CSR 240-22.010(1).
*" Commission Rule 4 CSR 240-22.010(1).
*% Missouri Register, Vol. 18, No. 1, Page 91 (January 4, 1993).
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The IRP rule states that the fundamental objective of the electric utility’s
planning process must be to “provide the public with energy services that are safe,
reliable and efficient, at just and reasonable rates, in a manner that serves the public

interest.” In other words, the rule requires Missouri’s investor-owned electric utilities
to adequately plan for the future. However, the rule does not attempt to give the
Commission authority to take over management of the electric utility to dictate the
manner in which the company meets that fundamental objective.

That means Ameren Missouri may satisfy the planning requirements of the rule
even if it reaches a decision at the conclusion of the planning process that is not to the
liking of outside parties, or even to the liking of the Commission. Nevertheless, the
utility must live with the consequences of its planning decisions, and is without the
protection it would be afforded if the Commission were to pre-approve its resource
planning decisions. In a future rate proceeding, Ameren Missouri may be called to task
by the Commission, and may face financial consequences, if its resource planning
decisions do not result in just and reasonable rates or do not serve the public interest.
But those matters are not before the Commission in this case and cannot be resolved
at this time.

In examining the alleged deficiencies set forth by Staff, Public Counsel, and the
other interested parties, the Commission has found that Ameren Missouri could have
done a better job in certain particulars of its planning process. Specifically, the
Commission found that Ameren Missouri’s analysis should have allowed demand-side
resources to compete on the basis of PVRR with existing supply-side resources as
part of the IRP process. The Commission further found that Ameren Missouri's
assumption of 18 months of regulatory lag was inconsistent with the one-year
assumption required by the rule. In addition, the Commission found fault with Ameren
Missouri’s modeling of potential wind energy resources. Finally, the Commission found
that Ameren Missouri’s analysis of the cost uncertainties associated with building a
new nuclear unit was flawed.

Thus, the Commission finds that Ameren Missouri’'s IRP plan is not flawless
and should be improved. Planning and failure to plan have real world consequences
that may affect both the public interest and the company’s ability to recover future
costs. Ameren Missouri must improve its planning process, but the question is how and
when it must make those improvements.

Ameren Missouri’'s obligation to plan and the regulation’s requirement that it
report on those planning efforts are both ongoing. Some parties suggest the
Commission require Ameren Missouri to go back and redo its 2011 IRP filing to correct
the identified deficiencies. The Commission will not do so. Despite the deficiencies in
Ameren Missouri 2011 IRP filing, it would be a waste of resources to require Ameren
Missouri to look backward to use pre-2011 data to rerun its analysis to revise that
filing. Instead, the Commission will direct Ameren Missouri to take the steps
necessary to improve both its 2014 triennial IRP filing and the annual updates that will
be due before then.

% Commission Rule 4 CSR 240-22.010(2).
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THE COMMISSION ORDERS THAT:

1. The Commission finds that the 2011 Integrated Resource Planning filing
submitted by Union Electric Company, d/b/a Ameren Missouri, does not demonstrate
compliance with the requirements of Commission Rule 4 CSR 240-22 in certain
respects described in the body of this order. Union Electric Company, d/b/a Ameren
Missouri, shall correct those deficiencies in its 2014 triennial integrated resource
planning filing and in upcoming annual updates as appropriate.

2. This order shall become effective on April 27, 2012.

Gunn, Chm., Jarrett and Kenney, CC., concur;
and certify compliance with the
provisions of Section 536.080, RSMo.

Dated at Jefferson City, Missouri,
on this 28™ day of March, 2012
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The Staff of the Missouri Public Service Commission, Complainant, v. Union
Electric Company, d/b/a Ameren Missouri, Respondent.

File No. EC-2011-0420

Evidence, Practice and Procedure. 827 Finality and conclusiveness. The Commission approved a
stipulation and agreement that resolved Staff's complaint against a utility, but refused to offer an advisory
opinion about the proper interpretation of a Commission rule.

ORDER APPROVING
UNANIMOUS STIPULATION AND AGREEMENT

Issue Date: March 28, 2012 Effective Date: April 27, 2012

Syllabus: Inthis order, the Commission approves the Stipulation and Agreement entered
into between the Staff of the Missouri Public Service Commission and Union Electric
Company d/b/a Ameren Missouri.

Background
Ameren owns and operates the Taum Sauk pumped storage facility, a hydroelectric
generating station in Reynolds County, Missouri. In June of 2011, the facility automatically
shut off. Ameren did not report the incident to the manager of the Energy Department of
the Missouri Public Service Commission. After inspection and consultation over a
two-week period, a decision was made to fully repair the unit at a cost of approximately
$11 million.

The governing rule is Commission rule 4 CSR 240-3.190 (3), which states:

Every electric utility shall report to the manager of the Energy Department of
the commission, by the end of the first business day following discovery, the
information in subsections (3)(A) - (E).

(A) Details of any accident or event at a power plant involving serious
physical injury or death or property damage in excess of $200,000;

(B) Forced outages of any nuclear generating unit that could reasonably be
anticipated to last longer than 3 days.

(C Forced outages of any fossil-fuel fired generating unit with an accredited
capacity of greater than 100 megawatts that reasonably could be anticipated
to last longer than 3 days, when the unit is forced out due to a common
occurrence.

(D) Reduction of coal inventory below a 30-day supply and reductions of oll
inventory below 50% of normal oil inventory; and

(E) Loss of transmission capability that could limit the output of a generating
plant.
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The Staff of the Commission and Ameren disagree on whether the above rule
required Ameren to report the outage. Ameren argues that this was not an “accident or
event” but rather a “forced outage” and thus falls under subsection “(B), above.” Thus,
because the unit is hydroelectric rather than nuclear, there was no reporting requirement.

Staff, on the other hand, argues that the phrase “accident or event’, in
subsection (A), is broad enough to encompass this type of incident. Notwithstanding, Staff
reasons that under these circumstances penalties against Ameren Missouri are not
warranted.

The Agreement

The parties have stipulated to the facts and have filed an agreement. Although it
maintains that it is not required to do so, Ameren agrees to provide reports in any future
incidents at hydroelectric plants. Also, as part of the agreement, the parties requests that
the Commission issue an order determining the proper interpretation of 4 CSR
240-3.190(3) and whether under the rule, Ameren should have reported the incident. And, if
the Commission determines that the rule does not require reporting of this incident, then
the parties would support an amendment to the rules.

Discussion

The Office of the Public Counsel did not join in the Agreement. Commission rule
4 CSR 240-2.115 allows 7 days for a party to file an objection to a stipulation and
agreement. If no objection is filed, the Commission may treat the agreement as
unanimous.

Staff and the company filed this Agreement on December 29, 2011. More than
7 days have since expired. The Commission will therefore treat the Agreement as
unanimous. Based upon the Commission’s independent and impartial review of the
Agreement, the Commission finds the Agreement is just and reasonable and in the public
interest. The Commission will approve the Agreement, direct the parties to abide by the
terms therein and will incorporate the Stipulation and Agreement’s provisions into this
Order.

This is a complaint case. The parties have resolved their dispute and the Staff of the
Commission does not intend to seek penalties. Although the parties have resolved their
dispute, they now ask the Commission to “hypothetically” offer an interpretation of its rule.
The Commission will not do so. For the Commission to interpret the rule would serve no
purpose other than to make an abstract policy statement that would have no binding effect
on the parties or the Commission in future cases. If Staff or any other party believes the
rule should be clarified, they are free to offer such rule revisions for the Commission’s
consideration under established procedures.
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THE COMMISSION ORDERS THAT:

1. The Unanimous Stipulation and Agreement is approved and the parties are
directed to abide by its terms.

2. This order shall become effective on April 27, 2012.

3. This file shall be closed on April 28, 2012.

Gunn, Chm., Jarrett and Kenney,
CC., concur.

Jones, Senior Regulatory Law Judge

NOTE: The Stipulation and Agreement in this case has not been published. If needed, this document is
available in the official case files of the Public Service Commission.
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In the Matter of the Application of Highway H Utilities, Inc., for Authority to Sell
Certain Water System Assets to the City of Waynesville, Missouri, and in
Connection Therewith, Certain Other Related Transactions.

File No. WO-2012-0211

WATER. 84. Transfer, lease and sale. The Commission approved the sale and transfer of assets of a
water system to the City of Waynesville, Missouri, subject to certain conditions, after the Commission found
that the sale would benefit the customers of the water system and is not detrimental to the public interest.

ORDER APPROVING TRANSFER OF ASSETS
Issue Date: April 11, 2012 Effective Date: April 25, 2012

On January 11, 2012, Highway H Utilities, Inc. (“Highway H”) filed an application with
the Missouri Public Service Commission (“Commission”) seeking to sell and transfer a

portion of its works and systems to the City of Waynesville, Missouri (“City”).1 Highway H
currently operates a water system known as the Hunter’s Pointe Water System located in
Pulaski County, Missouri. Highway H and the City have entered into an Agreement for
Sale of Water System (“Agreement”) providing for the sale of all the assets, property and
real estate connected with the Hunter's Pointe Water System to the City. A copy of the
proposed Agreement was included with the Application.

Highway H currently provides water service to approximately 573 residential
customers in the Hunter's Pointe service area. If the proposed sale and transfer is
approved, those customers would receive their water service from the City. Sewer service
in this area is currently provided by Pulaski County Sewer District #1 and would not be
affected by the sale of the water system.

On January 12, 2012, the Commission issued notice and set an intervention
deadline. No applications to intervene were filed. At Staff’s request, a local public hearing
was held on March 5, 2012 to receive comments from persons affected by the proposed
transaction. Staff filed a recommendation on April 2, 2012 suggesting that the Commission
approve the application with certain conditions, which Highway H and the Office of Public
Counsel do not oppose. No party requested an evidentiary hearing in this matter and no
law requires one, so the Commission may grant the applicant’s request based upon the

application and Staff’s recommendation.? This action is not a contested case,® and the
Commission need not separately state its findings of fact.

1The City of Waynesville, Missouri, is a municipality of the third class. The City currently owns and operates a water supply system that
provides service to approximately 1,800 customers. Although the City is a party to the Agreement, it did not join in the application.
Consequently, the Commission joined the City as a party to the case on January 12, 2012.

2 See, State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d 494, 496 (Mo. App. 1989).
s Section 536.010(4), RSMo Supp. 2010.
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Highway H is a water corporation under Missouri law* and as such, subject to the
regulation, supervision and control of the Commission with regard to providing water
service to the public. The Commission has jurisdiction to rule on the application because
Missouri law requires that “[n]o ... water corporation or sewer corporation shall hereafter
sell ...its ... works or system ... without having first secured from the commission an order

authorizing it so to do.” The Commission will only deny the application if approval would

be detrimental to the public interest.®
The parties agree that the public interest will suffer no detriment from the sale under
the terms set forth in the Agreement. Staff states in its recommendation that the City has
been approved for an infrastructure loan from the Missouri Public Utility Alliance to fund
improvements after completion of the proposed sale, including connection to the City
distribution system, addition of chlorination capability, construction of additional water
storage, and the addition of fire hydrants. These improvements would provide Hunter’'s
Pointe residents with better fire protection and a more reliable source of water. Staff
estimates that upon transfer of the water system to the City, a Hunter’s Pointe customer
who uses 5,000 gallons of water per month would incur an increase of $2.45 per month in
customer charges. As the planned improvements occur over three years, the Hunter’s
Pointe residents would eventually pay the same for water service as City customers. The
City has agreed to include at least one Hunter's Pointe resident as a liaison to the City
Utilities Committee.
Staff recommends that the Commission approve the application, granting Highway
H the authority to sell the Hunter's Pointe water assets to the City, conditioned upon the
following additional requirements:
1. Highway H Utilities, Inc. shall submit notice to the Commission
regarding evidence of the transfer of assets to the City of Waynesuville
within three (3) business days after the transfer to the City of
Waynesuville;
2. Highway H Utilities, Inc. shall file all necessary revisions to its tariff on
file, including, but not limited to, 1st Revised Sheet No. 3 and Original
Sheet No. 2A, to exclude entirely from its tariff the area being served
by the water assets identified herein within five (5) business days after
the assets have been transferred to the City of Waynesville; and

3. Highway H Utilities, Inc., shall, if closing on the assets has not
occurred within thirty (30) days after the effective date of an order
from the Commission approving this transfer of assets, to file a status
report with the Commission thirty (30) days after the effective date of
the order, and at the end of each subsequent thirty (30) day period
until closing and the transfer of assets is complete; and, alternatively if
the transfer will not be completed, Highway H Utilities, Inc. shall file a
pleading with the Commission stating such.

4 Section 386.020(59), RSMo Supp. 2010.
5 Section 393.190.1, RSMo 2000.
6 State ex rel. City of St. Louis v. Public Service Commh of Missouri, 73 S.W.2d 393, 400 (Mo. 1934).
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Highway H states that it has no objection to the proposed conditions found in the
Staff recommendation. The Office of Public Counsel also has no objection to the Staff
recommendation or its conditions.

Based on the information provided in the verified application and upon the verified
recommendation and memorandum of Staff, the Commission finds that the proposed
transfer of assets is not detrimental to the public interest and should be approved.

THE COMMISSION ORDERS THAT:

1. Highway H Utilities, Inc.’s application for approval of the transfer of the assets
to the City of Waynesville, Missouri, described in its application is granted, subject to the
conditions recommended by the Commission’s Staff which are delineated in the body of
this order.

2. Highway H Ultilities, Inc. is authorized to sell and transfer the Hunter’s Pointe
Water System located in Pulaski County, Missouri, to the City of Waynesville, Missouri, as
more specifically described in the Agreement for Sale of Water System entered into
between those parties and attached hereto as Exhibit A.

3. Highway H Utilities, Inc. is authorized to do and perform, or cause to be done
and performed, such other acts and things, as well as make, execute and deliver any and
all documents as may be necessary, advisable and proper to the end that the intent and
purposes of the approved transaction may be fully effectuated.

4, This order shall become effective on April 25, 2012.

5. This file may be closed on April 26, 2012.

Gunn, Chm., Jarrett and Kenney,
CC., concur.

Bushmann, Regulatory Law Judge
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In the Matter of the Application of Union Electric Company for Authority to
Continue the Transfer of Functional Control of Its Transmission System to the
Midwest Independent Transmission System Operator, Inc.

File No. EO-2011-0128

Evidence, Practice and Procedure. 812 Depositions. When one party reads a portion of a deposition
the opposition may read some or all of the remainder to clarify the situation, rebut the inferences to be
drawn, or explain its side of the controversy.

Electric. 84 Transfer, lease and sale. The Commission cannot impose conditions designed to make the
transfer more beneficial for the public, but it can impose conditions designed to alleviate specific detriments
that would otherwise result from the transfer, even if the transfer overall would not be detrimental to the
public.

REPORT AND ORDER

Issue Date: April 19, 2012
Effective Date: April 30, 2012

APPEARANCES

James B. Lowery and Michael R. Tripp, SMITH LEWIS, LLC, Suite 200, City Centre
Building, 111 South Ninth Street, P.O. Box 918, Columbia, Missouri 65205-0918
Thomas M. Byrne, Managing Associate General Counsel, Ameren Services Company,
P.O. Box 66149, 1901 Chouteau Ave., St. Louis, Missouri 63166-6149.

For Union Electric Company, d/b/a Ameren Missouri.

Steven Dottheim, Chief Deputy Staff Counsel, and Meghan E. McClowry, Legal Counsel,
P.O. Box 360, 200 Madison Street, Jefferson City, Missouri 65102
For the Staff of the Missouri Public Service Commission.

Lewis R. Mills, Jr., Public Counsel, P.O. Box 2230, 200 Madison Street, Suite 650,
Jefferson City, Missouri 65102
For the Office of the Public Counsel and the Public.

Diana Vuylsteke, BRYAN CAVE, LLP, One Metropolitan Square, Suite 3600, 211 N.
Broadway, St. Louis, Missouri 63102 and Carole L. lles, BRYAN CAVE, LLP, 221 Bolivar
Street, Suite 101, Jefferson City, Missouri 65101.

For Missouri Industrial Energy Consumers.

Douglas L. Healy, Healy and Healy, LLC, 939 Boonville, Suite A, Springfield, Missouri
65802
For the Missouri Joint Municipal Electric Utility Commission

Dean Cooper, Brydon, Swearengen & England, P.C., P.O. Box 456, Jefferson City,
Missouri 65102.
For The Empire District Electric Company



UNION ELECTRIC COMPANY

22 Mo. P.S.C. 3d 102

Karl Zobrist and Lisa A. Gilbreath, SNR Denton US LLP, 4520 Main Street, Suite 1100,
Kansas City, Missouri 64111 and Matthew R. Dorsett, Attorney, Legal Department,
Midwest Independent Transmission System Operator, Inc., 720 City Center Drive, Carmel,
Indiana 46032.

For the Midwest Independent Transmission System Operator, Inc.

David C. Linton, 424 Summer Top Lane, Fenton, Missouri 63026 and Erin E. Cullum,
Attorney at Law, Southwest Power Pool, 415 North McKinley Street, Suite 140, Little Rock,
Arkansas, 72205.

Mark W. Comley, NEWMAN, COMLEY & RUTH, P.C., 601 Monroe Street, Suite 301, P.O.
Box 537, Jefferson City, Missouri 65102-0537

For Southwest Power Pool, Inc.

CHIEF REGULATORY LAW JUDGE: Morris L. Woodruff

The Missouri Public Service Commission, having considered all the competent and
substantial evidence upon the whole record, makes the following findings of fact and
conclusions of law. The positions and arguments of all of the parties have been considered
by the Commission in making this decision. Failure to specifically address a piece of
evidence, position, or argument of any party does not indicate the Commission has failed to
consider relevant evidence, but indicates rather that the omitted material was not
dispositive of this decision.

FINDINGS OF FACT
PROCEDURAL HISTORY

On November 2, 2010, Union Electric Company, d/b/a Ameren Missouri, filed an
application seeking authority to continue the transfer of functional control of its electric
transmission system to the Midwest Independent Transmission System Operator, Inc.
(Midwest 1SO). Ameren Missouri filed an amended application on August 10, 2011.
Ameren Missouri’s existing authority is set to expire on April 30, 2012.

The Commission gave notice of Ameren Missouri’s application and invited interested
parties to intervene. The Commission allowed the following parties to intervene: Midwest
ISO; The Empire District Electric Company; the Missouri Industrial Energy Consumers
(MIEC); Southwest Power Pool, Inc.; and the Missouri Joint Municipal Electrical Utility
Commission (MJMEUC).

The Commission established a procedural schedule that required the parties to
prefile testimony and scheduled a hearing. The hearing was originally scheduled for
November 21 and 22, 2011, but on November 17, 2011, Ameren Missouri, Midwest ISO,
MIEC, and the Commission’s Staff filed a non-unanimous stipulation and agreement that
purported to resolve all disputed issues between the signatory parties. At Public Counsel’s
request, the Commission postponed the hearing to allow the parties time to adjust their
positions in response the stipulation and agreement.

Ultimately, the Office of the Public Counsel and MIJMEUC opposed the non-
unanimous stipulation and agreement and the evidentiary hearing was held on February 9
and 10, 2012. Thereafter, the parties filed briefs on March 9 and March 23, 2012.
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Pending Motion

Before addressing the merits of Ameren Missouri’s application, the Commission will
address an evidentiary motion filed by Ameren Missouri on March 9, 2012. At the hearing,
during its cross-examination of Ajay Arora, Ameren Missouri’'s witness, Public Counsel
offered into evidence a portion of the transcript of the deposition of its witness, Ryan Kind.
Ameren Missouri objected that the portion of the deposition was hearsay and opposed its
admission into evidence.? The presiding officer overruled Ameren Missouri’s objection and
admitted the offered portion of the deposition transcript as Exhibit 18.°

On March 9, 2012, Ameren Missouri filed a written pleading in which it renewed its
objection to the admission of Exhibit 18 and asked the Commission to reverse the presiding
officer’s ruling and to strike Exhibit 18 as inadmissible hearsay. No party, including Public
Counsel, has filed a response to Ameren Missouri’s renewed objection and motion to strike.

Missouri law regarding the use of depositions at trial is clear, “when one party reads
a portion of a deposition the opposition may read some or all of the remainder in
explanation.” In that circumstance, the opposing party is “entitled to utilize the deposition
to clarify the situation, rebut the inferences to be drawn from the plaintiff's exhibits, or
explain its side of the controversy.”

In this case, Mr. Arora, in his prefiled supplemental surrebuttal testimony,® quoted
from Mr. Kind’s deposition to argue that Kind had agreed that his concerns about the
impact of Midwest ISO’s capacity market on Ameren Missouri’s retail customers are only
long-term concerns, not short-term concerns that would affect Ameren Missouri during the
relatively short time it would be authorized to remain in the Midwest ISO under Ameren
Missouri’s proposal. Public Counsel offered additional portions of Kind’s deposition to
place the quotes extracted by Arora into context to rebut Arora’s contention that Kind
agreed that his concerns are only long-term concerns.

Public Counsel used the deposition of its withess in precisely the manner allowed
under the law. The presiding officer appropriately allowed the exhibit into evidence. The
Commission will deny Ameren Missouri’s motion to strike that exhibit.’

1
R Ameren Missouri took Kind’s deposition on November 8, 2011.

. Transcript, Page 108.
4Transcript, Page 110.

Nugent v. Owens-Corning Fiberglas, Inc., 925 S.W.2d 925, 929 (Mo. App. 1996), quoting Burrous v. American Airlines, Inc., 639
5S.W.2d 263 (Mo. App. 1982).

. Nugent v. Owens-Corning Fiberglas, Inc., at 929. See also, Saddleridge Estates, Inc. v. Ruiz, 323 S.W.3d 427 (Mo. App. 2010).
s Exhibit 3, Page 7-8, Lines 10-22, 1.

The dispute about the admission of Exhibit 18 is largely academic. No party cited to that exhibit in its briefs and the Commission has
not relied on that exhibit in reaching its decision.
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The Proposed Transfer of Control
Ameren Missouri proposes to continue the transfer of functional control of its
transmission system to the Midwest ISO. The Commission has previously authorized such
a transfer of control until April 30, 2012. Ameren Missouri prepared a study in July 2011,
which indicated a net present value benefit to customers from Ameren Missouri’s continued

participation in the Midwest ISO of approximately $105 million from 2012 to 2014.%2 No
party has challenged that calculation of net benefits.

The Uncontested Provisions of the Stipulation and Agreement
The signatories to the nonunanimous stipulation and agreement, including Ameren
Missouri, were able to agree that the Commission should impose numerous conditions on
its approval of Ameren Missouri’s continued participation in the Midwest ISO. Because the
nonunanimous stipulation and agreement was opposed, the Commission cannot approve

that document as a whole. However, according to the Commission’s rule,® the
nonunanimous stipulation and agreement continues to represent the joint position of the
signatory parties unless they choose to renounce that position.

In this case, no party has opposed any of the conditions set forth in the
nonunanimous stipulation and agreement. The parties that do object to the stipulation and
agreement merely argue that some of the conditions should be modified and that an
additional condition should be imposed. The unchallenged conditions are consistent with
the testimony and evidence presented at the hearing and the Commission will include
those conditions in this order.

The Contested Provisions of the Stipulation and Agreement
The Commission will address in more detail the challenged conditions set forth in the
nonunanimous stipulation and agreement.

Material Change

The first challenged condition is paragraph 10.a of the stipulation and agreement.
That paragraph indicates a stakeholder may request that the Commission establish an
investigative case before November 15, 2015, “to investigate whether a material event
occurring after this docket is of such a magnitude that it presents a substantial risk that
continued participation in the Midwest ISO on the terms and conditions contained herein
has become detrimental to the public interest.” The paragraph also recognizes that the
Commission can initiate such an investigation on its own motion.

Public Counsel and MIMEUC are concerned that the proposed language would
restrict the ability of stakeholders to bring concerns to the Commission until they could
show that actual harm has already occurred. They suggest that the language in the
paragraph should be changed to clarify that a stakeholder can request an investigation if it
believes that a change has occurred that is likely to harm the public interest in the future,
even if that harm has not yet happened.

8 Arora Direct, Ex. 1, Page 8, Lines 10-18.
o 4 CSR 240-2.115(2)(D).
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In particular, Public Counsel and MJMEUC are concerned about how the FERC may
deal with the Midwest ISO’s proposed Resource Adequacy Requirements Tariff. The
FERC is currently considering that proposed tariff and there is concern that the FERC will
push the Midwest ISO to make changes in that tariff that will make the tariff and the forward

capacity market harmful to Ameren Missouri’s ratepayers.’® If such changes are made to
the tariff, Public Counsel and MJIMEUC want to be able to bring those changes to the
Commission’s attention without waiting for actual harm to occur.

The dispute about the language of section 10.a of the stipulation and agreement has
become essentially moot because of the opposition to that stipulation and agreement.
While the signatories to the stipulation and agreement could agree among themselves
about when it would be appropriate to bring a particular concern to the Commission’s
attention, the enforceability of that agreement vanished when the stipulation and agreement
was opposed. Far from restricting the ability of interested persons and entities to bring their
concerns to the Commission’s attention, the Commission wants to encourage such actions.
After hearing such concerns, the Commission will decide for itself what issues it believes
should be investigated and when such investigations should take place. Since anyone can
ask the Commission to investigate anything, at any time, and the Commission alone will
decide whether such an investigation is appropriate, the restrictive language found in
paragraph 10.a of the Stipulation and Agreement is not necessary and will not be included
among the conditions imposed by this order.

Separate Representation of Ameren Missouri at the Midwest 1ISO

When multiple subsidiaries of a single holding company are members of the Midwest
ISO, that body’s governing structure allows them collectively a single vote. Currently, four
Ameren operating companies are members of the Midwest ISO; Ameren Energy Marketing
Company, Ameren lllinois Company, Ameren Missouri, and Ameren Transmission
Company of lllinois.** Ameren Missouri’s interests at the Midwest 1SO, including its vote,
as well as the interests of the other three member operating companies, are represented by
employees of Ameren Services, whose costs are shared amongst the Ameren operating
companies.*?

Public Counsel is concerned that the various Ameren operating companies are
involved in diverse business lines, subject to different regulatory frameworks. For that
reason, they may have interests that diverge from those of Ameren Missouri and its
ratepayers.’® To deal with this possible divergence of interests, Public Counsel argues that
the Commission should condition its approval of Ameren Missouri’s continued membership
on the Midwest ISO on Ameren Missouri obtaining separate representation at the Midwest
1SO.*

10 Wilson Rebuttal, Ex. 17, Page 28, Lines 6-9.
11 Haro Surrebuttal, Ex. 4, Page 3, Lines 14-19.
12 Haro Surrebuttal, Ex. 4, Page 4, Lines 1-7.

13 Kind Rebuttal, Ex. 11, Page 15, Lines 16-22.

14 Transcript, Page 252, Lines 21-24.
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In his opening statement at the hearing, Public Counsel appeared to soften this
position to ask the Commission to require Ameren Missouri to “make its best efforts to

become the representative in MISO”.*> Public Counsel’s witness did not advocate that
position in his prefiled testimony, or at the hearing. However, in its reply brief, Public
Counsel once again referred to a requirement that Ameren Missouri make its “best efforts”

to obtain separate representation.'® It is therefore difficult to discern what exactly Public
Counsel is advocating.

However, Public Counsel’'s withness conceded that it would be very difficult, if not
impossible for Ameren Missouri to comply with a condition that would require it to change
the Midwest ISO’s voting structure to give Ameren Missouri separate representation.’
Staff’'s witness, Adam McKinnie, also testified that it would be difficult for Ameren Missouri

to require Midwest I1SO to give it separate representation.*® Furthermore, Public Counsel’s
witness conceded that he could cite no particular example of any harm to Ameren Missouri
or its ratepayers resulting from Ameren Services’ representation of Ameren Missouri at the

Midwest ISO."™

Given the lack of evidence indicating actual harm to Ameren Missouri or its
ratepayers, and given the practical barriers to Ameren Missouri’'s ability to obtain separate
representation at Midwest ISO, the Commission will not order Ameren Missouri to pursue
separate representation at Midwest ISO as a condition of approving Ameren Missouri’s
continued patrticipation in the Midwest I1SO.

As its alternative position, Public Counsel suggests the Commission order Ameren
Missouri to make its best efforts to obtain separate representation at the Midwest ISO. The
Commission shares Public Counsel’s concern about potential conflicts of interest between
Ameren Missouri and its affiliates regarding capacity markets and construction of
transmission resources. However, a condition that would require Ameren Missouri to make
its best efforts would be inexcusably vague and ultimately unenforceable, although it could
generate pointless litigation about whether the company has really tried its hardest. The
Commission will not impose a condition, but encourages Ameren Missouri to explore
means of protecting its particular interests at MISO, and will encourage Public Counsel and
Staff to continue to closely watch the representation that Ameren Missouri receives at the
Midwest ISO. If necessary, the Commission may revisit this question when Ameren
Missouri’'s authority to participate in the Midwest ISO expires in 2016.

15 Transcript, Page 65, Lines 14-17.
16

1

Public Counsel’s Reply Brief, loth page.

! Borkowski, Supp. Surrebuttal, Ex. 6, Pages 10-11, Lines 14-30, 1-8, quoting the deposition of Public Counsel’s witness, Ryan Kind.
18 Transcript, Page 171, Lines 4-14.

19 Borkowski, Supp. Surrebuttal, Ex. 6, Page 10, Lines 1-6, quoting the deposition of Public Counsel’s witness, Ryan Kind.
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Measures to Maintain Commission Authority Over the Transmission Component
of Bundled Retail Rates

Public Counsel, and other stakeholders, are concerned about the effect of changes
in the way electric transmission projects to serve Ameren Missouri’'s customers are
constructed. Under the traditional model, Ameren Missouri would build any transmission
projects within its service territory needed to serve its customers. This Commission would
then establish the rates by which Ameren Missouri would recover the cost of building the
transmission project.

In 2010, Ameren Corporation formed a new subsidiary called Ameren Transmission

Company (ATX).>° Ameren Missouri’s witness, Maureen Borkowski, testified that Ameren
Missouri will continue to build transmission facilities in its service territory for reliability
purposes related to serving its own retail load. However, ATX or another Ameren
subsidiary would build other transmission in Missouri, including projects the Midwest ISO
designates as Multi-Value Projects (MVPs), Market Efficiency Projects (MEPs) and
Generation Interconnection and Transmission Service Projects built for customers other
than Ameren Missouri. Those projects are included in the Midwest ISO’s Transmission
Expansion Plan for reasons other than the need to provide reliable service to Ameren
Missouri’'s customers. Still, the Midwest ISO would allocate a part of the cost of those
projects to Ameren Missouri, with the costs ultimately recovered from Ameren Missouri’s

ratepayers, although the costs would be shared with other entities.?*

The rates that ATX or other Ameren subsidiary would be able to charge to recover
the cost of constructing those transmission service projects would be established by the
FERC, not this Commission. Because the FERC wants to provide an incentive for
companies to build more transmission, it has been willing to provide more generous rate
treatment than has been afforded in the past by this Commission. Thus, Ameren
Corporation would have a financial incentive to allow ATX or another affiliate to build
transmission that might otherwise be built by Ameren Missouri and thereby receive more

favorable cost recovery under the FERC'’s transmission ratemaking authority.??

Ameren Missouri would, of course, seek to recover from its ratepayers the share of
the cost to construct those projects that are allocated to it by the Midwest 1ISO. Under the
“filed rate doctrine”, this Commission would likely not be able to look behind those allocated
costs to deny Ameren Missouri’s recovery of ATX’s FERC established rates. As a result,
Ameren Missouri’s ratepayers could pay more for their electricity than they would have if
Ameren Missouri had built the transmission project under this Commission’s authority.

20 Dauphinais Rebuttal, Ex. 14, Page 5 Lines 10-20.

21 Borkowski Surrebuttal, Ex. 5, Page 6, Lines 1-18.

22 Dauphinais Rebuttal, Ex. 14, Page 6, Lines 4-20.
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A provision of the stipulation and agreement is intended to deal with the concern that
Ameren Missouri’s customers could face higher rates if these transmission projects are built
by an affiliate. Section 10.j of the stipulation and agreement, entitled “Rate Treatment —
Affiliate-Owned Transmission” states:

With respect to transmission facilities located in Ameren Missouri’s
certificated service territory that are constructed by an Ameren affiliate and
that are subject to regional cost allocation by the Midwest ISO: Ameren
Missouri agrees that for ratemaking purposes in Missouri the costs allocated
to Ameren Missouri by the Midwest ISO will be adjusted by an amount equal
to the differences between: (i) the annual revenue requirement for such
facilities that would have resulted if Ameren Missouri’'s MoPSC-authorized
ROE and capital structure had been applied and there had been no CWIP (if
applicable) applied to such facilities and (ii) the annual FERC-authorized
revenue requirement for such facilities. The ratemaking treatment agreed to
in this subparagraph j will, unless otherwise agreed, end with the MoPSC’s
next order (after its order resolving this docket) respecting Ameren Missouri’s
participation in the Midwest ISO, another RTO or operation as an ICT.

Furthermore, in section 10i of the stipulation and agreement, Ameren Missouri and
ATX agree to participate in an investigatory case to investigate plans during the next 10
years for Ameren or another Ameren affiliate to build transmission in Ameren Missouri's
service territory. Public Counsel is not satisfied with those provisions, arguing that they
fail to adequately protect the interest of Ameren Missouri’'s ratepayers.

Public Counsel contends the Commission should impose a condition that would
ensure that the Commission retains jurisdiction over the transmission component of

bundled retail rates.>® In making that argument, Public Counsel inadvertently misstates the

issue. As Ameren Missouri points out,?* the Commission has the jurisdiction that the
legislature gives it through the controlling statutes. No agreement by the parties, or order
of the Commission, can decrease or increase the Commission’s jurisdiction. What Public
Counsel is really trying to accomplish is to ensure that the transmission component of
bundled retail rates remains subject to the Commission’s existing jurisdiction. With that
clarification, Public Counsel’s goal is reasonable and is shared by the other parties and by
the Commission.

To accomplish that goal, Public Counsel initially proposed that the Commission
impose a condition that would require Ameren Missouri to construct and own any
transmission projects proposed for Ameren Missouri’s service territory unless this
Commission approves the construction by another entity and grants a certificate of

23 Initial Post-hearing Brief of The Office of the Public Counsel, Page 4

24 Reply Brief of Ameren Missouri, Page 9, Footnote 10.
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convenience and necessity to the entity that will construct the project.”® MIEC initially

proposed the same condition.?® Subsequently, Public Counsel, in its Second Statement of
Position, modified its proposed condition to require Ameren Missouri to “make diligent
efforts to construct and own any and all transmission projects” proposed for its retail service
territory.?’ Finally, in its initial brief, Public Counsel advocated for a condition proposed by
its witness, Ryan Kind, in his supplemental rebuttal testimony. That proposed condition
would provide that any FERC transmission rate incentives would never apply to the

transmission component of rates set for bundled retail load by this Commission.?

There are problems with all of the conditions proposed by Public Counsel. First, the
initial proposal that would require Ameren Missouri to construct and own all transmission
projects in its service territory unless otherwise ordered by the Commission would be
inconsistent with federal law as established by the FERC. Under FERC Order 1000, a
utility with a certificated service territory, such as Ameren Missouri, no longer has a right of
first-refusal to construct transmission projects within its service territory if the reliability
projects are subject to regional cost allocation. That means other transmission companies
not affiliated with Ameren Missouri may be allowed to develop such projects within Ameren

Missouri’s service territory.?°

Public Counsel recognized the changes imposed by FERC Order 1000 when it
proposed a modified condition in its statement of positions. At that time, Public Counsel
proposed that Ameren Missouri should “make diligent efforts” to own and construct
transmission projects in its service territory. As the Commission previously indicated
regarding the proposal that Ameren Missouri make its best efforts to obtain separate
representation at MISO, such an indefinite requirement would be inherently vague and
unenforceable and would be an invitation to future litigation about whether Ameren Missouri
had complied with the condition.

The final version of the condition suggested by Public Counsel is also problematic.
That provision would require Ameren Missouri to forever relinquish recovery of extra costs
associated with the recovery of transmission rate incentives allowed by the FERC on
transmission projects developed by any company, whether or not affiliated with Ameren
Missouri. Such a condition would clearly be contrary to the filed-rate doctrine, which
prevents a state regulatory agency from looking behind a federally approved rate to deny a
state regulated utility’s recovery of costs incurred due to payment of that rate.

25
26

Kind Rebuttal, Ex. 11, Page 13, Lines 22-28.

Dauphinais Rebuttal, Ex. 14, Page 7, Lines 15-22.
27 Second Statement of Positions of the Office of the Public Counsel, filed January 27, 2012.
28 Kind Supplemental Rebuttal, Ex. 13, Page 13, Lines 12-20. Mr. Kind modified the language of the proposed condition at TR 229.
29 Borkowski Surrebuttal, Ex. 5, Page 11, 1-12.



UNION ELECTRIC COMPANY

22 Mo. P.S.C. 3d 110

As previously described, Ameren Missouri and the other signatories to the stipulation
and agreement were able to agree on two conditions to address the question of continued
Commission authority over the transmission component of bundled retail rates. One
condition would limit the amount of transmission costs Ameren Missouri could pass through
to its ratepayers during the time that the extension of authority to remain in MISO granted in
this order would remain in effect. The other condition would have the Commission open an
investigative case to consider how those transmission costs might be recovered in the
future.

Public Counsel criticizes the first condition found at section 10j of the stipulation and
agreement as inadequate because it would limit Ameren Missouri’s cost recovery only until
2016 when the extended authority to remain in the Midwest ISO expires. Certainly, the
costs associated with new transmission projects could extend well beyond 2016. However,
because the authority the Commission is granting will expire in 2016, the Commission will
once again be able to examine this question before the authority expires. If the
Commission finds that additional or more restrictive conditions are required to make the
further extension of authority comport with the public interest, it may impose such
conditions at that time. But it is unnecessary and ineffective for this Commission to seek to
impose a condition that would attempt to bind that future Commission in its treatment of a
possible further extension of authority.

Public Counsel also criticizes the limited number of possible FERC incentives that
are described in the limitations imposed by section 10j of the stipulation and agreement.
The limitations in that section would apply only to Ameren Missouri’'s Missouri Commission-
authorized return on equity (ROE) and capital structure and to the exclusion of construction
work in progress (CWIP). Public Counsel’s witness points out that there are other possible
FERC transmission rate incentives that could be passed through to Missouri ratepayers
under this condition, including “abandoned plant recovery, recovery on a current basis
instead of capitalizing pre-commercial operations expenses, and accelerated
depreciation.”*

There is no evidence in the record to demonstrate how much impact these additional
FERC incentives could have on Missouri ratepayers. However, in her supplemental
surrebuttal testimony, Ameren Missouri’'s witness, Maureen Borkowski, explained that
Ameren Missouri agreed to the provisions of section 10j to “eliminate whatever very small
rate impact the FERC rate treatment of an ATX investment in Missouri could have during
the period of the extended permission to participate in the Midwest I1SO...”*" Since Ameren
Missouri has agreed that its goal was to eliminate the entire rate impact of FERC rate
treatment, the Commission will hold it to that agreement by adding restrictions on the
recovery of the additional possible costs identified by Mr. Kind on behalf of Public Counsel.

% Kind Supp. Rebuttal, Ex. 13, Page 12, Lines 12-17.
% Borkowski Supp. Surrebuttal, Ex. 6, Page 4, Lines 8-11.
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Finally, Public Counsel criticizes the geographical restrictions of the rate treatment
provisions of section 10j of the stipulation and agreement in that the section would apply
only to “transmission facilities located in Ameren Missouri’s certificated service territory”
and not to transmission projects that ATX might develop outside Ameren Missouri’s service

territory or even in another state.** Public Counsel does not explain why this Commission
should attempt to assert control over, or limitations on, transmission projects that an
unregulated company such as ATX might seek to develop outside Ameren Missouri’s
service territory. The Commission finds no basis for such an assertion of authority and will
not modify the condition in the manner proposed by Public Counsel.

After considering Public Counsel’s criticisms, the Commission finds that the
stipulated conditions found in sections 10i and 10j of the stipulation and agreement are
reasonable and are in the public interest as modified in this order. The Commission will
adopt them as modified.

Additional Analysis Regarding Ameren Missouri’s Post-2016 Participation in the
Midwest ISO

In section 10b of the stipulation and agreement, the signatory parties agreed to a
process by which Ameren Missouri would consult with various stakeholders to review the
additional analysis necessary to determine whether Ameren Missouri should remain in the
Midwest ISO beyond May 31, 2016. MIJMEUC expressed concern that, since it is not a
retail customer of Ameren Missouri, the stipulation and agreement did not allow it sufficient
opportunity to participate in that review process.

At the hearing, Ameren Missouri’s witness, Ajay Arora, when asked whether Ameren
Missouri would have any objection to MIMEUC being involved in the modeling analysis of
the review process, testified that so long as the modeling analysis is controlled by Ameren
Missouri’'s management for the purpose of judging the benefits and costs to Ameren
Missouri’s retail customers, the company is willing to consider suggestions from MIJMEUC
about topics for analysis. Ameren Missouri's response satisfies MUMEUC’s concern and no
modification of the stipulated condition is necessary.

CONCLUSIONS OF LAW

1. Ameren Missouri is an “Electrical Corporation” as defined by Section
386.020(15), RSMo (Supp. 2010) and is subject to the general jurisdiction of the
Commission pursuant to Section 393.140, RSMo 2000.

2. Pursuant to Section 393.190, RSMo 2000, Ameren Missouri must obtain
permission from this Commission to continue the transfer of its transmission system to the
control of the Midwest I1SO.

3. In determining whether to allow a utility to sell or transfer its property, the
Commission does not need to find that the proposed transfer will benefit the public. Rather,
according to the Missouri Supreme Court:

It is not [the Commission’s] province to insist that the public shall be

benefited, as a condition to change of ownership, but their duty is to see that

no such change shall be made as would work to the public detriment. ‘In the

public interest,” in such cases, can reasonably mean no more than ‘not

detrimental to the public.”*®

32 Kind Supp. Rebuttal, Ex. 13, Page 12, Lines 18-25.

% State ex rel. City of St. Louis v. Pub. Serv. Com’n, 335 Mo. 448, 73 S.W.2d 393, 400 (Mo. banc 1934), quoting, Electric Public Utilities
Co. v. Public Service Commission, 154 Md. 445, 140 A. 840, 844 (1928).
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Missouri’s courts have consistently applied the not detrimental standard since 1934.3

4, Despite having agreed to several conditions in the stipulation and agreement,
Ameren Missouri argues that the Commission has no authority to impose any conditions on
the transfer of utility property unless there is evidence to establish that the benefits of the
transaction are outweighed by the detriments. In other words, since the net monetary
benefit of the proposed transaction in this case is $105 million, according to Ameren
Missouri, the Commission cannot impose any conditions on the transfer unless it finds that
there are additional detriments amounting to more than $105 million.

5. The Commission disagrees with Ameren Missouri’s conclusion. Clearly, the
Commission cannot impose conditions designed to make the transfer more beneficial for
the public. However, the Commission is not limited to a simple thumbs up or thumbs down
ruling on the transfer as a whole. If it is to adequately protect the public interest, the
Commission must be able to impose conditions designed to alleviate specific detriments
that would otherwise result from the transfer, even if the transfer overall would not be
detrimental to the public.

6. Ameren Missouri and other parties have presented the Commission with a
nonunanimous stipulation and agreement that would impose various conditions on the
proposed transfer. Public Counsel and MIJMEUC objected to that stipulation and
agreement. Commission Rule 4 CSR 240-2.115(2)(D) provides:

A nonunanimous stipulation and agreement to which a timely objection has
been filed shall be considered to be merely a position of the signatory parties
to the stipulated position, except that no party shall be bound by it. All issues
shall remain for determination after hearing.

Therefore, at this time, there is no stipulation and agreement for the Commission to
approve or disapprove, merely a joint position of some of the parties. The Commission can
accept some or all of those joint positions, depending upon the evidentiary record that has
been presented.

7. The “filed-rate doctrine” holds that states may not bar regulated utilities from
passing through to retail consumers FERC-mandated wholesale rates. The United States
Supreme Court has held:

The filed rate doctrine ensures that sellers of wholesale power governed by
FERC can recover the costs incurred by their payment of just and reasonable
FERC-set rates. When FERC sets a rate between a seller of power and a
wholesaler-as-buyer, a State may not exercise its undoubted jurisdiction over
retail sales to prevent the wholesaler-as-seller from recovering the costs of

paying the FERC-approved rate. ... Such a ‘trapping’ of costs is prohibited.*

3 For example, see, State ex rel AG Processing v. Pub. Serv. Com’n, 120 S.W.3d 732 (Mo. 2003).
% Nantahala Power and Light Co. v. Thornburg, 476 U.S. 953, 970, 106 S.Ct. 2349, 2359 (1986).
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For purposes of this case, the “filed-rate doctrine” means that this Commission will not be
able to deny Ameren Missouri the ability to recover in rates the amounts that it must pay to
transmission owners for FERC-established rates for power transmission, even if those
FERC-established transmission rates are higher than would have been approved by this
Commission. That will also be true even if the transmission owner with a FERC-
established rate is affiliated with Ameren Missouri.

DECISION

The Commission finds that Ameren Missouri’s continued participation in the Midwest
ISO through May 31, 2016 is in the public interest, subject to the conditions described in
this order.

THE COMMISSION ORDERS THAT:

1. Ameren Missouri’'s Renewal of Objection and Motion to Strike is denied.

2. Ameren Missouri’s authority to continue the transfer of functional control of its
transmission system to the Midwest Independent Transmission System Operator, Inc. is
granted subject to the following conditions:

A. The Commission approves, on an interim basis, Ameren Missouri's
continued RTO participation in the Midwest ISO during a term ending May 31, 2016,
provided that if the Commission has not by May 31, 2016, further extended its
approval of Ameren Missouri’s participation in the Midwest ISO, Ameren Missouri
shall be deemed to have Commission approval to continue its Midwest 1SO
participation for the additional time necessary to re-establish functional control of its
transmission system so that it may operate the same as an ICT, or to transfer
functional control of its transmission system to another RTO. The extended
permission granted in this order is also subject to the provisions of paragraph 2.0 of
this order. (from paragraph 9 of the stipulation and agreement)

B. Assuming that Ameren Missouri has not earlier requested withdrawal
or that withdrawal has not otherwise occurred, by September 30, 2014, Ameren
Missouri shall contact and consult with interested persons or entities to review with
those stakeholders the additional analysis Ameren Missouri believes is appropriate
and necessary regarding Ameren Missouri’s continued participation in an RTO after
May 31, 2016, or its operation as an ICT. Such study, at a minimum, shall examine
continued patrticipation in the Midwest ISO versus participation in Southwest Power
Pool and continued participation in Midwest ISO versus operation as an ICT. Such
study shall examine a period after May 31, 2016, of not less than five years or more
than ten years. (from paragraph 10.b of the stipulation and agreement)

C. After taking into consideration in good faith the comments and input
from the stakeholders regarding the tentative analysis, Ameren Missouri shall, by
December 1, 2014, advise the stakeholders of the specific parameters, (including
the minimum requirements provided for above) of the analysis Ameren Missouri
intends to conduct. (from paragraph 10.b of the stipulation and agreement)
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D. By November 15, 2015, Ameren Missouri shall file a pleading, along
with the results of its actual analysis regarding its continued RTO participation or its
possible operation as an ICT after May 31, 2016. That pleading shall also address,
among other things, whether the Service Agreement or similar mechanism for the
provision of transmission service to Missouri Bundled Retail Load should continue to
remain in effect between Ameren Missouri and any RTO in which Ameren Missouri
may participate after May 31, 2016. (from paragraph 10.b of the stipulation and
agreement)

E. Ameren Missouri shall work with interested individuals and entities,
and give them substantive input regarding the development of the specific
methodology, inputs, outputs, and other features to be included in the November 15,
2015 actual analysis. Furthermore, Ameren Missouri shall advise and update the
Midwest ISO and Southwest Power Pool regarding that actual analysis. (from
paragraph 10.b of the stipulation and agreement)

F. To maintain its independence and control of the actual analysis,
Ameren Missouri (or Ameren Services on its behalf) shall act as the project manager
for such analysis and shall engage and direct the work of Ameren Missouri or
Ameren Services employees or consultants assigned or retained to perform the
actual analysis. (from paragraph 10.b of the stipulation and agreement)

G. Subject to any applicable privilege recognized by law and the
provisions of the Commission’s rule regarding confidential information, stakeholders
shall be given meaningful and substantial access to data necessary for, and used in,
preparing the actual analysis, shall have access to employees or consultants utilized
by Ameren Missouri to perform the actual analysis, and shall be given the
opportunity to have meaningful input in the preparation of the actual analysis.
Furthermore, Ameren Missouri shall advise and update the Midwest ISO and
Southwest Power Pool regarding that actual analysis. (from paragraph 10.b of the
stipulation and agreement)

H. Ameren Missouri shall provide regular reports regarding the progress
and, if requested, reasonable details of the actual analysis to any party to this case
that requests such updates or information. (from paragraph 10.b of the stipulation
and agreement)

l. If any difference of opinion regarding the scope, particular details or
preliminary assumptions that are necessary to and part of any supporting analysis to
be performed by Ameren Missouri arises, Ameren Missouri shall ultimately have
responsibility for, and the burden of presenting an analysis in support of whatever
position it deems appropriate and necessary at the time of its November 15, 2015
filing. Accordingly, Ameren Missouri is entitled to maintain a level of independence
and control of any such analysis, while other parties retain their right to oppose
Ameren Missouri’s positions or to provide alternative positions. (from paragraph 10.b
of the stipulation and agreement)



UNION ELECTRIC COMPANY

22 Mo. P.S.C. 3d 115

J. Ameren Missouri shall acknowledge that the Service Agreement’'s
primary function is to ensure that the Missouri Public Service Commission continues
to set the transmission component of Ameren Missouri’s rates to serve its Bundled
Retail Load. Consistent with Section 3.1 of the Service Agreement and its primary
function, to the extent that the FERC offers incentive “adders” for participation in an
RTO or in an ICT to the rate of return allowed for providing Transmission Service, as
that term is defined in the Service Agreement, to wholesale customers within the
Ameren zone, such incentive adders shall not apply to the transmission component
of rates set for Bundled Retail Load by the Commission. (from paragraph 10.c of the
stipulation and agreement)

K. Currently, FERC requires Bundled Retail Load served by Midwest ISO
Transmission Owners to take Transmission Service under the Midwest ISO’s Energy
Markets Tariff (EMT). If, at some point, Ameren Missouri is not required to take
Transmission Service for Bundled Retail Load under the EMT, the Service
Agreement shall terminated concurrently with the point in time when Ameren
Missouri is no longer required to take Transmission Service for Bundled Retail Load
under the EMT. Termination of the Service Agreement under this provision shall not
affect Ameren Missouri’'s membership participation status in the Midwest 1ISO and
the Commission shall continue to have jurisdiction over the transmission component
of the rates set for Bundled Retail Load. As a participant in the Midwest ISO,
Ameren Missouri may remain subject to charges from the Midwest ISO for Bundled
Retail Load under the EMT that are assessed ratably to all load-serving utilities who
are participants in the Midwest ISO, but who are not taking Transmission Service for
their Bundled Retail Load under the EMT. No ratemaking treatment has been
adopted for these changes. (from paragraph 10.d of the stipulation and agreement)

L. The Service Agreement (unless it is terminated pursuant to its terms)
shall continue in its current form; provided that the Commission may rescind its
approval of Ameren Missouri’s participation in the Midwest ISO and may require
Ameren Missouri to withdraw from participation in the Midwest 1ISO on any of the
following bases:

(1) The issuance by FERC of an order, or the adoption by FERC of
a final rule or regulation, binding on Ameren Missouri, that has
the effect of precluding the Commission from continuing to set the
transmission component of Ameren Missouri’'s rates to serve its
Bundled Retail Load; or

(i) The issuance by FERC of an order, or the adoption by FERC of
a final rule or regulation, binding on Ameren Missouri, that has
the effect of amending, modifying, changing, or abrogating in any
material respect any term or condition of the Service
Agreement previously approved by the Commission and by
FERC

Ameren Missouri shall immediately notify the stakeholders if Ameren Missouri
becomes aware of the issuance of any order, rule, or regulation amending,
modifying, changing, or abrogating any term or condition of the Service Agreement.
Any stakeholder is free to make a filing with the Commission as a result of an action
by FERC as described in this provision, but must do so within 90 days after Ameren
Missouri has provided notification under this provision of such FERC action. Any
stakeholder not making a filing within the 90-day time frame shall be deemed to
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have waived its right to make a filing with the Commission in response to such
FERC action. (from paragraph 10.e of the stipulation and agreement)

M. Any order issued by the Commission that, on a basis provided for in
paragraph L(i) or L(ii), terminates the Commission’s approval of Ameren Missouri’s
participation in the Midwest ISO shall be effective when Ameren Missouri has re-
established functional control of its transmission system as a transmission provider
or transfers functional control to another entity depending on further orders of the
Commission and the FERC. (from paragraph 10.e of the stipulation and agreement)

N. Notwithstanding any term or condition provided for in paragraphs L or
M, any termination of the Service Agreement that might occur under Section 2.4 of
the Service Agreement shall not constitute an action of the FERC described in L(i)
and ii) and shall not trigger the Commission’s right to require Ameren Missouri to
withdraw from the Midwest ISO. (from paragraph 10.e of the stipulation and
agreement)

O. If Ameren Missouri withdraws from Midwest ISO, or if the authority
granted in this order is not extended beyond May 31, 2016, Ameren Missouri will
have to re-establish functional control of its transmission system as a transmission
provider, or, depending upon further orders of the Commission and the FERC, may
have to transfer functional control of its transmission system to another entity. In
either case, Ameren Missouri would have to give notice to the Midwest ISO of its
withdrawal. Under Article Five of the Service Agreement, such notice shall not be
effective before December 31 of the calendar year following the calendar year in
which notice is given by Ameren Missouri to the Midwest ISO. For a possible
withdrawal from the Midwest ISO to occur no later than May 31, 2016, the
Commission will need to issue a decision with respect to Ameren Missouri’s
continued participation in Midwest ISO no later than December 15, 2015. (from
paragraph 10.f of the stipulation and agreement)

P. If Ameren Missouri desires to securitize the revenues associated with
its transmission system, it shall obtain additional prior permission and approval from
the Commission. (from paragraph 10.g of the stipulation and agreement)

Q. If Ameren Missouri decides to seek any fundamental change in its
membership participation or membership status in the Midwest I1SO, it shall seek
prior approval from the Commission no later than five business days after its filing
with the FERC for authorization of that change. (from paragraph 10.h of the
stipulation and agreement)

R. Ameren Missouri and Ameren Transmission Company (collectively
Ameren) shall participate in an investigatory case that the Commission will initiate
within 60 days after the effective date of this order. In that case, the Commission
will investigate plans during the next 10 years for Ameren, or another Ameren
affiliate, as defined in the Commission’s affiliated transaction rules for electric
utilities, to build transmission in Ameren Missouri’'s service territory. Ameren
Missouri shall not object to discovery requests relating to plans during the next 10
years for Ameren or another Ameren affiliate to build transmission in Ameren
Missouri's service territory on the grounds that: (i) the discovery does not seek
information that is relevant to such transmission issues; or (ii) the data request
seeks information that is not in Ameren’s possession if the information is in the
possession of an Ameren affiliate. By participating in the case, Ameren is not
waiving any applicable privilege and retains the right to object if a discovery request
asks for opinions (not facts or existing data), asks for legal conclusions, asks
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Ameren to perform analyses that do not already exist, or is vague, unduly
burdensome, or overly broad. The Commission will close the investigatory case no
later than ten months after it is initiated. Neither ATX, nor any Ameren affiliate that
provides information in connection with the investigatory case shall be deemed to
have thereby conceded that the Commission has jurisdiction over them, or could
otherwise compel them to participate in the investigatory case or to provide such
information, absent their agreement to do so. (from paragraph 10.i of the stipulation
and agreement)

S. For transmission facilities located in Ameren Missouri’s certificated
service territory that are constructed by an Ameren affiliate and that are subject to
regional cost allocation by the Midwest I1SO, for ratemaking purposes in Missouri,
the costs allocated to Ameren Missouri by the Midwest ISO shall be adjusted by an
amount equal to the difference between: (i) the annual revenue requirement for such
facilities that would have resulted if Ameren Missouri's Commission-authorized ROE
and capital structure had been applied and there had been no CWIP (if applicable),
or other FERC Transmission Rate Incentives, including Abandoned Plant Recovery,
recovery on a current basis instead of capitalizing pre-commercial operations
expenses and accelerated depreciation, applied to such facilities and (ii) the annual
FERC-authorized revenue requirement for such facilities. The ratemaking treatment
established in this provision will, unless otherwise agreed or ordered, end with the
Commission’s next order regarding Ameren Missouri’s participation in the Midwest
ISO, another RTO, or operation as an ICT. (from paragraph 10.j of the stipulation
and agreement)

3. This order shall become effective on April 30, 2012.

Gunn, Chm., Jarrett and Kenney, CC., concur;
and certify compliance with the
provisions of Section 536.080, RSMo.

Dated at Jefferson City, Missouri,
on this 19" day of April, 2012.
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In the Matter of the Application of Kansas City Power & Light Company and KCP&L
Greater Missouri Operations Company for the Issuance of an Accounting Authority
Order Relating to Their Electrical Operations

File No. EU-2012-0131

ELECTRIC. 84. Accounting authority orders. The Commission approved an unopposed stipulation and
agreement granting authority for two electric utilities to undertake certain accounting procedures in
connection with their electrical operations in relation to the costs of compliance with Missouri’s Renewable
Energy Standard Law.

ORDER APPROVING AND INCORPORATING
STIPULATION AND AGREEMENT

Issue Date: April 19, 2012 Effective Date: April 30, 2012

On December 30, 2011, Kansas City Power & Light Company and KCP&L Greater
Missouri Operations Company (“Companies”) filed an application with the Missouri Public
Service Commission (“Commission”) for an Accounting Authority Order (“AAQO”) that would
allow the Companies to undertake certain accounting procedures in connection with their
electrical operations in relation to the costs of compliance with Missouri’'s Renewable
Energy Standard Law. The Commission directed notice and established an intervention
deadline. On January 23, 2012, Praxair, Inc., Sedalia Industrial Energy Users’ Association,
and AG Processing, Inc. a Cooperative (collectively, the Midwest Energy Users’
Association), filed a timely application to intervene, which was granted.

On April 3, 2012, the Companies and the Commission’s Staff (“Signatories”) filed a
non-unanimous stipulation and agreement (“Agreement”). The remaining participants,
Midwest Energy Users’ Association and the Office of Public Counsel, are not signatories to
the Agreement. The Signatories to the Agreement request that the Commission issue an
order authorizing both Kansas City Power & Light Company and KCP&L Greater Missouri
Operations Company to:

@) record all incremental operating expenses associated with the cost of
solar rebates, the cost to purchase renewable energy credits, the cost
of the standard offer and other related costs incurred as result of
compliance with Missouri’s Renewable Energy Standard Law in
USOA Account 182;

(b)  include carrying costs based on the Companies’ short term debt rate
on the balances in those regulatory assets; and

(c) defer such amounts in a separate regulatory asset with the disposition
to be determined in the Companies’ next general rate cases.
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Missouri courts have recognized the Commission’s regulatory authority to grant a
form of relief to a utility in the form of an AAO “which allows the utility to defer and capitalize

certain expenses until the time it files its next rate case.” “The AAO technique protects the
utility from earnings shortfalls and softens the blow which results from extraordinary

construction programs.”2 “‘However, AAOs are not a guarantee of an ultimate recovery of a
certain amount by the utility.”3 The AAO “simply allows for certain costs to be separately

accounted for possible future recovery in a future ratemaking proceeding.”4 “This is not
retroactive ratemaking, because the past rates are not being changed so that more money
can be collected from services that have already been provided; instead, the past costs are

being considered to set rates to be charged in the future.” Although the courts have
recognized the Commission’s authority to authorize an AAO in extraordinary and unusual
circumstances, there is nothing in the Public Service Commission Law or the Commission’s

regulations that would limit the grant of an AAO to any patrticular set of circumstances.®
The Commission has discretion in prescribing accounting methods and forms of
accounts, records and memorandum kept by an electrical corporation without conducting a

hearing.7 Nevertheless, the Commission issued notice in this matter and allowed

interested entities to intervene and request a hearing. No hearing was requested.8
Instead, the Signatories filed the non-unanimous Agreement.

! State ex rel. Aquila, Inc. v. Public Service Comm'n of State, 326 S.W.3d 20, 27 (Mo. App. 2010). See also Section 393.140, RSMo
2000. Additionally, Commission Rule 4 CSR 240-20.030(1) requires electric utilities to keep all accounts in conformity with the Uniform
System of Accounts prescribed for Public Utilities and Licensees subject to the provisions of the Federal Power Act. However, section (4)
of the rule provides that in prescribing this system of accounts the Commission is not committing itself to the approval or acceptance of any
item set out in any account for the purpose of fixing rates or in determining any other matter.

2 Id.

s Id.

4 State ex rel. Office of Public Counsel v. Missouri Public Service Comm'n, 301 S.W.3d 556, 570 (Mo. App. W.D. 2009).

5 Id.

6 Section 393.140, RSMo 2000. Extraordinary has been defined as meaning of a nonrecurring nature, and unusual has been defined
as meaning a substantial cost. Missouri Gas Energy v. Public Service Comm'n,978 S.W.2d 434, 437 (Mo. App. 1998); State ex rel.
Office of Public Counsel v. Public Service Comm'n, 858 S.W.2d 806, 811 (Mo. App. 1993).

7 . .

The courts have not decided the issue of whether Section 393.140(4) (which does not require a hearing) or Section 393.140(8) (which
does require a hearing) controls the grant of an AAO. State ex rel. Public Counsel v. Public Service Commission, 858 S.W. 2d 806, 809-810
(Mo. App. 1993). The Commission’s position isthat no hearing is required. Id.

8 The term “hearing” presupposes a proceeding before a competent tribunal for the trial of issues between adversary parties, the
presentation and the consideration of proofs and arguments, and determinative action by the tribunal with respect to the issues ... ‘Hearing’
involves an opposite party; ... it contemplates a listening to facts and evidence for the sake of adjudication ... The term has been held
synonymous with ‘opportunity to be heard’. State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Comm'n of State of
Mo., 776 S.W.2d 494, 495 -496 (Mo. App. 1989). The requirement for a hearing is met when the opportunity for hearing was provided
and no proper party requested the opportunity to present evidence. Id.
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Commission Rule 4 CSR 240-2.115 provides that if no objection is made to a non-
unanimous stipulation and agreement within seven days of its filing, the stipulation and
agreement may be treated as unanimous. No participant to this matter objected within the
seven day time period. Since no participant has filed a timely objection to the Agreement, it
will be treated as a unanimous agreement. The Agreement waives any procedural
requirements that would otherwise be necessary before final decision.® Also, because the
settlement disposes of this action, the Commission need not separately state its findings of
fact.*

Based on the Commission’s independent and impartial review of the unopposed
Agreement, the Commission finds that the Agreement is consistent with the public interest
and will approve it. The Commission will incorporate the terms of the Agreement into this
order.

THE COMMISSION ORDERS THAT:

1. The provisions of the Non-unanimous Stipulation and Agreement filed on
April 3, 2012 are approved and incorporated into this order as if fully set forth herein. The
Signatories shall comply with the terms of the Agreement. A copy of the Agreement is
attached to this order as Appendix A.

2. This order shall become effective on April 30, 2012.

3. This file shall be closed on May 1, 2012.

Gunn, Chm., Jarrett and Kenney,
CC., concur.

Bushmann, Regulatory Law Judge

NOTE: The Stipulation and Agreement in this case has not been published. If needed, this document is
available in the official case files of the Public Service Commission.

o Section 536.060, RSMo 2000.
Section 536.090, RSMo 2000.
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In the Matter of Application of Canyon Treatment Facility, LLC for Permission,
Approval and a Certificate of Convenience and Necessity Authorizing it to Acquire,
Construct, Install, Own, Operate, Control, Manage, and/or Maintain a Sewer System
for the Public Located in Stone County, Missouri

File No. SA-2010-0219

Sewer. 82 Certificate of convenience and necessity. The Commission granted a certificate of
convenience and necessity conditioned upon the Commission’s Staff securing appointment of a receiver to
manage or sell the sewer system.

ORDER GRANTING CONDITIONAL CERTIFICATE OF
CONVENIENCE AND NECESSITY

Issue Date: May 1, 2012 Effective Date: May 31, 2012

Syllabus: In this order, the Commission grants a conditional Certificate of Convenience
and Necessity to Canyon Treatment Facility, LLC. The effectiveness of the certificate is
conditioned upon the Staff of the Commission securing a receiver to temporarily manage
the company or upon a Commission-approved purchase of the company.

Background

The Staff of the Commission filed a complaint1 against Canyon Treatment Facility,
LLC because the company is operating as a public utility but does not have the required
certificate. In an effort to resolve the complaint case, the company filed an application for a
certificate; creating this file. Staff has been working with the company in this regard.

Upon investigation, Staff found that the company, as it is being operated, is a sewer
corporation and should fall under the jurisdiction of this Commission. Staff further states
that the company serves approximately 277 customers in Stone County. However, the
current owner does not have the business acumen, technical knowledge or funding to
operate a regulated sewer system. Staff therefore recommends that the company be
granted a certificate on the “condition that a receiver be appointed to take over the day-to-
day operations of the system . . . and continue discussions with potential purchasers of the
system....”

Canyon Treatment disagrees with Staff's characterization that the current owner
does not have the necessary business acumen or technical knowledge. The company
does not request a hearing, but agrees that it would be in the best interest of the customers
for the system to be transferred to a receiver with the goal in mind of finding an entity that is
able to permanently operate the company. The company also informs the Commission that
negotiations for purchase are in place with Stone County Sewer District No. 1.

The Office of the Public Counsel also has concerns about Canyon being granted a
certificate, but agrees with Staff's recommended course of action.

1
Commission Case No. SC-2010-0161.
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Discussion
Canyon is a sewer corporation operating a sewer system and is therefore subject to
the jurisdiction of the Commission.? Missouri law requires a sewer corporation to obtain a

certificate from this Commission to operate as such.® The law also charges the
Commission with the power to grant such approval upon a determination that it is

necessary and convenient for the public service.* The Commission may also impose
conditions upon the certificates it grants.

The certificate is evidence of the company’s right to operate as such.> The
certificate also serves as a statement from this Commission that the company has certain
gualifications, discussed below, that ensure safe and adequate service to the public. It is
the nature of its business that subjects it to the Commission’s jurisdiction, not whether it has
a certificate. By operating without a certificate, Canyon has violated the law. The Staff of
the Commission filed a complaint® and the parties to that complaint now agree that the
violation may be remedied by the company applying for a certificate. This file reflects that
effort.

The Commission may grant a certificate of convenience and necessity after
determining that the construction and operation are either “necessary or convenient for the
public service.”” The Commission has stated five criteria that it uses in making this
determination:

1) There must be a need for the service;

2) The applicant must be qualified to provide the proposed service;
3) The applicant must have the financial ability to provide the service;
4) The applicant’s proposal must be economically feasible; and

5) The service must promote the public interest.®

The Commission finds that because there are currently 277 customers being served
by the system, there is a need for service. However, based on Staff’'s recommendation,
there are questions concerning Canyon’s qualifications and financial ability. Although the
company does not agree, it does not request a hearing® and agrees with Staff’s
recommended course of action.

Questions remain regarding Canyon’s qualifications and financial ability. However,
the Commission realizes that to burden a potential receiver or purchaser of the company
with the task of applying for a certificate, may hamper efforts in that regard. Based on
Staff’s verified statements, the Commission finds that sewer service is both necessary and
convenient for the public and will therefore grant a conditional certificate to the company;
the effectiveness of which is dependent upon a receiver being appointed or upon a
Commission-approved purchase of the company. The suitability of a receiver or purchaser
will be appropriately determined in those separate dockets.

Sections 386.020(48) and (49) and 386.250(4) RSMo.

Section 393.170.1, RSMo.

Section 393.170.3, RSMo.

Section 393.170 RSMo.

See Commission File No. SC-2010-0161.

Section 393.170 RSMo.

In re Tartan Energy Company, 3 Mo. P.S.C. 173, 177 (1994).

State ex rel. Deffenderfer Enterprises, Inc. v. Public Service Comm'n, 776 S.W.2d 494, 495-496 (Mo. App. 1989)

© 00 N o o b~ W N
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THE COMMISSION ORDERS THAT:

1. A certificate of convenience and necessity is granted to Canyon Treatment
Facility, LLC.

2. The effectiveness of the certificate is conditioned on either the appointment of a
receiver to oversee the daily operations of the company or upon a Commission-approved
purchase of the company.

3. The General Counsel of the Commission is authorized to petition the Circuit
Court for the appointment of a receiver.

4. This order shall become effective on May 31, 2012.

5. This case shall be closed on June 1, 2012.

Gunn, Chm., Jarrett and Kenney,
CC., concur.

Jones, Senior Regulatory Law Judge
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In the Matter of the Revised Tariff Filing of Choctaw Telephone Company

File No. TR-2012-0298
Tariff No. JI-2012-0441

Telecommunications. 814 Rates. The Commission denied Public Counsel's motion to suspend a
telephone company’s tariff revision needed to comply with FCC requirements. The tariff was approved.

ORDER DENYING PUBLIC COUNSEL’S
MOTION TO SUSPEND AND APPROVING TARIFF

Issue Date: May 1, 2012 Effective Date: May 11, 2012

On March 14, 2012, Choctaw Telephone Company submitted a tariff to change its
approved rates for local telephone service. Choctaw’s tariff originally carried a May 1
effective date, but the company has since extended that effective date until July 1. The
Office of the Public Counsel filed a motion on March 16, asking the Commission to suspend
Choctaw’s tariff. Public Counsel subsequently amended its motion on March 19.

Choctaw responded to oppose Public Counsel’s motion to suspend on March 29.
The Commission’s Staff responded to Public Counsel’s motion to suspend on March 30,
contending that the rates proposed by Choctaw are just and reasonable. Staff advises the
Commission to deny Public Counsel’s motion to suspend and to either approve Choctaw’s
tariff or allow it to go into effect on its effective date. The Missouri Small Telephone

Company Group1 and FairPoint Communications Missouri, Inc., also filed pleadings on
March 30 opposing Public Counsel’s motion to suspend.

As may be surmised from the involvement of the other telephone companies, the
Commission’s decision regarding Choctaw’s tariff will have an impact beyond a single
company. Numerous small rural incumbent local exchange telephone companies have, or
will shortly be filing similar tariffs. These tariff filings have been necessitated by an order
issued on November 18, 2011, by the Federal Communications Commission (FCC).

The FCC’s order determined that many rural telephone companies have been using
Federal Universal Service funding to subsidize artificially low end-user rates. For that
reason, the FCC ordered that, effective July 1, 2012, it would “reduce, on a dollar for dollar
basis, high cost loop support to the extent that a carrier’s local rates are below a specified
urban local rate floor.”> The FCC'’s order set that local rate floor at $10 per month for the
period of July 1, 2012 through June 30, 2013. The rate floor will rise to $14 per month on
July 1, 2013, and may be further increased in subsequent years.3

Choctaw currently charges a monthly local rate of $5.25, a rate that has been in
effect since January 1, 1983. Thus, Choctaw must increase its local rate to at least $10 per
month by July 1, 2012, or, pursuant to the FCC’s order, lose Federal universal service
support.

! The Small Telephone Company Group is an association of small, rural, telephone companies that are similarly situated to
Choctaw.

2 Report and Order and Further Notice of Proposed Rulemaking, W C Docket No. 10-90, et al., FCC 11-161, Paragraph 197, Page 76.
3 Report and Order and Further Notice of Proposed Rulemaking, WC Docket No. 10-90, et al., FCC 11-161, Paragraph 239, Page 88.
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Choctaw is an incumbent local exchange telephone carrier that serves
approximately 416 telephone access lines in the single telephone exchange of Halltown.
Historically, Choctaw was a monopoly service provider within its exchange and was
regulated under a rate of return procedure by which the Commission would review the
company’'s earnings and expenses and establish just and reasonable rates that the
company could charge its customers. In recent years, competition has been allowed to
develop in the telephone industry and the legislature has accordingly modified the means
by which companies such as Choctaw are regulated.

Section 392.200.1, RSMo (Supp. 2010) continues to require that every
telecommunications company impose “just and reasonable” charges on its customers.
Under the old system of regulation, Section 392.240.1, RSMo 2000 gave the Commission
authority to review a telephone company’s earnings and expenses to determine whether
the company was indeed charging “just and reasonable” rates. However, in 2008, the
legislature modified Section 392.420, RSMo (Supp. 2010) to allow an incumbent local
exchange company, such as Choctaw, to waive application of specified statutory provisions
if the company was subject to competition within the exchange it serves. The statute
specifically allows the company to waive application of the earnings review provision of

Section 392.240.1. Choctaw exercised its right to waive application of Section 392.240.1
when it filed a notice of its waiver elections on March 12, 2012.

Even though Choctaw has waived the earnings review provision of Section
392.240.1, it has not, and cannot, waive the “just and reasonable” requirements of Section
392.200.1. Thus, the Commission still must determine whether the revised rates Choctaw
would charge under its revised tariffs are “just and reasonable”.

Public Counsel contends the only way the Commission can determine whether the
rates Choctaw would impose are “just and reasonable” is to undertake an earnings review
of the sort previously authorized by Section 391.200.1. Undertaking such an earnings
review would fly in the face of the legislation that specifically allows Choctaw to elect to
waive application of such a requirement. Furthermore, such a review is not necessary to
determine whether the rates Choctaw would impose are indeed “just and reasonable”.

4 In its motion to suspend, Public Counsel quotes a portion of Section 392.240, RSMo, but ignores the relevant portion of the

statute. A portion not quoted by Public Counsel states:
Notwithstanding any other provision of law in this chapter and chapter 386, where an alternative local
exchange telecommunications company is authorized to provide local exchange telecommunications services
in an incumbent local exchange telecommunications company’s authorized service area, the incumbent local
exchange telecommunications company may opt into all or some of the above listed statutory and commission rule
waivers by filing a notice of election with the commission that specifies which waivers are elected. In addition,
where an interconnected voice over Internet protocol service provider is registered to provide service in an
incumbent local exchange telecommunications company’s authorized service area under section 392.550, the
incumbent local exchange telecommunications company may opt into all or some of the above-listed statutory
and commission rule waivers by filing a notice of election with the commission that specifies which waivers are
elected. ...

The preceding paragraphin Section 392.420 specifically lists 392.240.1 as a subsection that may be waived.
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There is sufficient information available to the Commission to conclude that
Choctaw’s revised tariff will result in “just and reasonable” rates. First, as the FCC found in
its order, the local rates currently charged by Choctaw are far below the local rates charged
by urban telephone companies. The FCC’s order requires Choctaw and similarly situated
companies to raise those rates to an amount closer to average or lose USF funding.

Second, Choctaw will not see an overall increase in its revenues as a result of this
tariff change. Staff's recommendation explains that Choctaw intends to increase its
residential and business base rates in two steps to meet the FCC’s required minimum rate.
The residential rate will initially be increased to $11.93 per month, rising a year later to the
$14 minimum required by the FCC. The business rate will also be increased to meet the
$14 minimum. Those changes will give Choctaw an extra $18,817.20 in annual revenue.
However, Choctaw will offset that extra revenue by decreasing charges for its MCA plan.
That will reduce the company’s annual revenue by $18,835.44, resulting in an overall
annual revenue decrease of $18.24. Again, since Choctaw will not receive a net increase
in its revenues, the Commission concludes that the new rates are “just and reasonable”.

Third, even if an earnings review were undertaken, such a review would be unlikely
to yield reliable information at this time. The problem is that the FCC’s order does not just
affect the small telephone companies’ local rates. Another portion of that order requires the
companies to reduce their intra-state access rates by July 1, 2012 and to move to a bill and
keep regime for intra-MTA wireless traffic. These changes will have an impact on the
revenue earned by the companies and would make a historical review of the companies’
earnings essentially meaningless for determining their likely future earnings. Given these
facts, the Commission concludes that these average rates are just and reasonable.

Choctaw has filed a tariff that will go into effect by operation of law on its July 1,
2012 effective date unless the Commission acts to suspend that tariff. This is a
noncontested case and the Commission does not need to make findings of fact based

competent and substantial evidence.” After reviewing Public Counsel's motion and the
responses filed by Choctaw, Staff, and the other interested telephone companies, the
Commission concludes that Public Counsel’'s motion to suspend the tariff to allow time to
conduct a further investigation, including an earnings review, is unnecessary and should be
denied.

The Commission will approve Choctaw’s tariff to take effect on July 1, 2012, the
effective date chosen by the company. Furthermore, the Commission will deny Public
Counsel’s pending motion to compel discovery as moot.

The Commission will make this order effective in ten days to allow Public Counsel an
opportunity to promptly seek rehearing and possible judicial review.

5 State ex rel. Public Counsel v. Pub. Serv. Comm’, 210 S.W.3d 344 (Mo. App. W.D. 2006).
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THE COMMISSION ORDERS THAT:

1. The Office of the Public Counsel’s Amended Objection and Motion to

Suspend is denied.
The tariff filed by Choctaw Telephone Company on March 14, 2012, assigned

2.
Tariff Tracking Number JI-2012-0441, is approved, as substituted, to become effective on

July 1, 2012. The specific tariff sheets approved are:
P.S.C. Mo. No. 1

6™ Revised Sheet No. 1, Cancelling 5" Revised Sheet No. 1

1% Revised Sheet No. 1.4, Cancelling Original Sheet No. 1.4
Public Counsel's Motion to Compel Discovery is denied as moot.

3.
This order shall become effective on May 11, 2012.

4.

Gunn, Chm., Jarrett and Kenney, CC., concur.

Woodruff, Chief Regulatory Law Judge
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In the Matter of the Revised Tariff Filing of MoKan Dial, Inc.

File No. TR-2012-0299
Tariff No. JI-2012-0442

Telecommunications. 814 Rates. The Commission denied Public Counsel's motion to suspend a
telephone company’s tariff revision needed to comply with FCC requirements. The tariff was approved.

ORDER DENYING PUBLIC COUNSEL’S
MOTION TO SUSPEND AND APPROVING TARIFF

Issue Date: May 1, 2012 Effective Date: May 11, 2012

On March 14, 2012, MoKan Dial, Inc., submitted a tariff to change its approved rates
for local telephone service. MoKan Dial’s tariff originally carried a May 15 effective date,
but the company has since extended that effective date until July 1. The Office of the
Public Counsel filed a motion on March 16, asking the Commission to suspend MoKan
Dial’'s tariff. Public Counsel subsequently amended its motion on March 19.

MoKan Dial responded to oppose Public Counsel’s motion to suspend on March 29.
The Commission’s Staff responded to Public Counsel’s motion to suspend on March 30,
contending that the rates proposed by MoKan Dial are just and reasonable. Staff advises
the Commission to deny Public Counsel’s motion to suspend and to either approve MoKan
Dial’s tariff or allow it to go into effect on its effective date. The Missouri Small Telephone

Company Group1 and FairPoint Communications Missouri, Inc., also filed pleadings on
March 30 opposing Public Counsel’s motion to suspend.

As may be surmised from the involvement of the other telephone companies, the
Commission’s decision regarding MoKan Dial’s tariff will have an impact beyond a single
company. Numerous small rural incumbent local exchange telephone companies have, or
will shortly be filing similar tariffs. These tariff filings have been necessitated by an order
issued on November 18, 2011, by the Federal Communications Commission (FCC).

The FCC’s order determined that many rural telephone companies have been using
Federal Universal Service funding to subsidize artificially low end-user rates. For that
reason, the FCC ordered that, effective July 1, 2012, it would “reduce, on a dollar for dollar
basis, high cost loop support to the extent that a carrier’s local rates are below a specified

urban local rate floor.”> The FCC'’s order set that local rate floor at $10 per month for the
period of July 1, 2012 through June 30, 2013. The rate floor will rise to $14 per month on

July 1, 2013, and may be further increased in subsequent years.3

! The Small Telephone Company Group is an association of small, rural, telephone companies that are similarly situated to
MoKan Dial.

2 Report and Order and Further Notice of Proposed Rulemaking, WC Docket No. 10-90, et al., FCC 11-161, Paragraph 197, Page 76.
3 Report and Order and Further Notice of Proposed Rulemaking, WC Docket No. 10-90, et al., FCC 11-161, Paragraph 239, Page 88.
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MoKan Dial currently charges a monthly local rate of $5.25, a rate that has been in
effect since January 1, 1983. Thus, MoKan Dial must increase its local rate to at least $10
per month by July 1, 2012, or, pursuant to the FCC’s order, lose Federal universal service
support.

MoKan Dial is an incumbent local exchange telephone carrier that serves
approximately 639 telephone access lines in the single telephone exchange of Freeman,
located in Cass County, Missouri. Historically, MoKan Dial was a monopoly service
provider within its exchange and was regulated under a rate of return procedure by which
the Commission would review the company’s earnings and expenses and establish just
and reasonable rates that the company could charge its customers. In recent years,
competition has been allowed to develop in the telephone industry and the legislature has
accordingly modified the means by which companies such as MoKan Dial are regulated.

Section 392.200.1, RSMo (Supp. 2010) continues to require that every
telecommunications company impose “just and reasonable” charges on its customers.
Under the old system of regulation, Section 392.240.1, RSMo 2000 gave the Commission
authority to review a telephone company’s earnings and expenses to determine whether
the company was indeed charging “just and reasonable” rates. However, in 2008, the
legislature modified Section 392.420, RSMo (Supp. 2010) to allow an incumbent local
exchange company, such as MoKan Dial, to waive application of specified statutory
provisions if the company was subject to competition within the exchange it serves. The
statute specifically allows the company to waive application of the earnings review

provision of Section 392.240.1.* MoKan Dial exercised its right to waive application of
Section 392.240.1 when it filed a notice of its waiver elections on March 12, 2012.

Even though MoKan Dial has waived the earnings review provision of Section
392.240.1, it has not, and cannot, waive the “just and reasonable” requirements of Section
392.200.1. Thus, the Commission still must determine whether the revised rates MoKan
Dial would charge under its revised tariffs are “just and reasonable”.

Public Counsel contends the only way the Commission can determine whether the
rates MoKan Dial would impose are “just and reasonable” is to undertake an earnings
review of the sort previously authorized by Section 391.200.1. Undertaking such an
earnings review would fly in the face of the legislation that specifically allows MoKan Dial to
elect to waive application of such a requirement. Furthermore, such a review is not
necessary to determine whether the rates MoKan Dial would impose are indeed “just and
reasonable”.

4 In its motion to suspend, Public Counsel quotes a portion of Section 392.240, RSMo, but ignores the relevant portion of the

statute. A portion not quoted by Public Counsel states:
Notwithstanding any other provision of law in this chapter and chapter 386, where an alternative local
exchange telecommunications company is authorized to provide local exchange telecommunications services
in an incumbent local exchange telecommunications company’s authorized service area, the incumbent local
exchange telecommunications company may opt into all or some of the above listed statutory and commission rule
waivers by filing a notice of election with the commission that specifies which waivers are elected. In addition,
where an interconnected voice over Internet protocol service provider is registered to provide service in an
incumbent local exchange telecommunications company’s authorized service area under section 392.550, the
incumbent local exchange telecommunications company may opt into all or some of the above-listed statutory
and commission rule waivers by filing a notice of election with the commission that specifies which waivers are
elected. ...

The preceding paragraphin Section 392.420 specifically lists 392.240.1 as a subsection that may be waived.
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There is sufficient information available to the Commission to conclude that MoKan
Dial’s revised tariff will result in “just and reasonable” rates. First, as the FCC found in its
order, the local rates currently charged by MoKan Dial are far below the local rates charged
by urban telephone companies. The FCC’s order requires MoKan Dial and similarly
situated companies to raise those rates to an amount closer to average or lose USF
funding.

Second, MoKan Dial will not see an overall increase in its revenues as a result of
this tariff change. Staff's recommendation explains that MoKan Dial intends to increase its
residential and business base rates in two steps to meet the FCC’s required minimum rate.
The residential rate will initially be increased to $10 per month, rising a year later to the $14
minimum required by the FCC. The business rate will also be increased to meet the $14
minimum. Those changes will give MoKan Dial an extra $58,561.80 in annual revenue.
However, MoKan Dial will offset that extra revenue by decreasing charges for its MCA plan.
That will reduce the company’s annual revenue by $58,570.44, resulting in an overall
annual revenue decrease of $8.64. Again, since MoKan Dial will not receive a net increase
in its revenues, the Commission concludes that the new rates are “just and reasonable”.

Third, even if an earnings review were undertaken, such a review would be unlikely
to yield reliable information at this time. The problem is that the FCC’s order does not just
affect the small telephone companies’ local rates. Another portion of that order requires the
companies to reduce their intra-state access rates by July 1, 2012 and to move to a bill and
keep regime for intra-MTA wireless traffic. These changes will have an impact on the
revenue earned by the companies and would make a historical review of the companies’
earnings essentially meaningless for determining their likely future earnings. Given these
facts, the Commission concludes that these average rates are just and reasonable.

MoKan Dial has filed a tariff that will go into effect by operation of law on its July 1,
2012 effective date unless the Commission acts to suspend that tariff. This is a
noncontested case and the Commission does not need to make findings of fact based

competent and substantial evidence.” After reviewing Public Counsel’'s motion and the
responses filed by MoKan Dial, Staff, and the other interested telephone companies, the
Commission concludes that Public Counsel’s motion to suspend the tariff to allow time to
conduct a further investigation, including an earnings review, is unnecessary and should be
denied.

The Commission will approve MoKan Dial’s tariff to take effect on the July 1, 2012
effective date chosen by the company. Furthermore, the Commission will deny Public
Counsel’s pending motion to compel discovery as moot.

The Commission will make this order effective in ten days to allow Public Counsel an
opportunity to promptly seek rehearing and possible judicial review.

5 State ex rel. Public Counsel v. Pub. Serv. Com’n, 210 S.W.3d 344 (Mo. App. W.D. 2006).
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THE COMMISSION ORDERS THAT:

1. The Office of the Public Counsel's Amended Objection and Motion to
Suspend is denied.
2. The tariff filed by MoKan Dial, Inc. on March 14, 2012, assigned Tariff

Tracking Number JI-2012-0442, is approved, as substituted, to become effective on July 1,
2012. The specific tariff sheets approved are:

P.S.C. Mo. No. 2
2"l Revised Sheet No. 2, Cancels 1% Revised Sheet No. 2
Original Sheet No. 2.1
3" Revised Sheet No. 3.21, Cancels 2" Revised Sheet No. 3.21
1% Revised Sheet No. 3.26, Cancels Original Sheet No. 3.26
1% Revised Sheet No. 3.21 B(1), Cancels Original Sheet No. 3.21 B(1)

3. Public Counsel’s Motion to Compel Discovery is denied as moot.
4, This order shall become effective on May 11, 2012.

Gunn, Chm., Jarrett and Kenney, CC., concur.

Woodruff, Chief Regulatory Law Judge
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In the Matter of the Joint Application of Valley Woods Water Company, Inc. and
Valley Woods Utility, LLC for Authority of Valley Woods Water Company, Inc. to
Sell Certain Assets to Valley Woods Utility, LLC

File No. WM-2012-0288

Certificates. 81. Generally. Having found that the factors for approving a transfer of assets and
granting a certificate of convenience and necessity were satisfied, and having found that it is in the
public interest for Valley Woods Utility, LLC, to provide the water and sewer service to the customers
currently being served by Valley Woods Water Company, Inc., the Commission finds that the public
interest standards for approving a transfer of assets and granting a certificate of convenience and
necessity have also been satisfied. Thus, the Commission approved the transfer of assets and granted
the certificate with certain conditions.

Water. 84. Transfer, lease and sale. Having found that the factors for approving a transfer of assets
and granting a certificate of convenience and necessity were satisfied, and having found that it is in the
public interest for Valley Woods Utility, LLC, to provide the water and sewer service to the customers
currently being served by Valley Woods Water Company, Inc., the Commission finds that the public
interest standards for approving a transfer of assets and granting a certificate of convenience and
necessity have also been satisfied. Thus, the Commission approved the transfer of assets and granted
the certificate with certain conditions.

ORDER APPROVING TRANSFER OF ASSETS AND GRANTING
CERTIFICATE OF CONVENIENCE AND NECESSITY

Issue Date: May 9, 2012 Effective Date: May 18, 2012

Backaground

On March 7, 2012, Valley Woods Water Company, Inc. (“Valley Woods”) and
Valley Woods Utility, L.L.C. (“VWU?”), filed a joint application seeking authority for
Valley Woods to sell certain assets to VWU. Valley Woods is a regulated water and
sewer company providing water and sewer service to approximately 40 customers in
and around the City of Highlandville, in Christian County, Missouri. VWU is not
currently subject to the jurisdiction of the Commission, but will be acquiring assets
that will be subject to the Commission’s jurisdiction. In order to approve the transfer
of assets to VWU, the Commission will also need to determine if VWU satisfies the
requirements for granting it a certificate of convenience and necessity (“CCN”).

The Commission issued notice, added VWU as a party, and set a deadline for
intervention requests. No person or entity intervened, and no party requested an
evidentiary hearing.

On April 20, 2012, the Commission’s Staff filed its recommendation to approve
the transfer of assets and to grant VWU a CCN subject to certain conditions. No party
opposed Staff’s recommendation and VWU affirmatively agreed to the conditions.



VALLEY WOODS WATER COMPANY, INC. and VALLEY WOODS UTILITY, LLC

22 Mo. P.S.C. 3d 133

Legal Standard to Approve a Transfer of Assets
Section 393.190, RSMo 2000, which governs the transfer of assets, does not

set forth a standard or test for the Commission's approval of the proposed transfer.
However, when reviewing Section 393.190’s predecessor, i.e. Section 5195, RSMo
1929, the Missouri Supreme Court determined that the standard for Commission
approval of transactions pursuant to this statute is the “not detrimental to the public

interest” standard.*
As the court explained:
The state of Maryland has an identical statute with ours, and the
Supreme Court of that state in the case of Electric Public Utilities Co. v.
Public Service Commission, 154 Md. 445, 140 A. 840, loc. cit. 844,
said: “To prevent injury to the public, in the clashing of private interest
with the public good in the operation of public utilities, is one of the
most important functions of Public Service Commissions. It is not their
province to insist that the public shall be benefited, as a condition to
change of ownership, but their duty is to see that no such change shall
be made as would work to the public detriment. 'In the public interest,’
in such cases, can reasonably mean no more than 'not detrimental

to the public.”?

No Missouri court has deviated from this ruling in terms of it being the proper
standard to apply for applications filed pursuant to Section 393.190, and this
standard is further cemented by the Commission's own rules, which require an
applicant for such authority to state in its application "[tlhe reason the proposed sale
[or transfer] of the assets is not detrimental to the public interest.”® When applying
this standard, “[tjhe Commission may not withhold its approval of the disposition of
assets unless it can be shown that such disposition is detrimental to the public
interest.”

The Missouri Court of Appeals has stated of Section 393.190: “The obvious
purpose of this provision is to ensure the continuation of adequate service to the

public served by the utility.” “To that end, the Commission has previously considered
such factors as the applicant’s experience in the utility industry; the applicant’s history of
service difficulties; the applicant’s general financial health and ability to absorb the
proposed transaction; and the applicant’s ability to operate the assets safely and

efficiently.”®

! State ex rel. City of St. Louis v. Public Service Comm™ of Missouri, 73 S.W.2d 393, 400 (Mo. banc 1934). See also State of
Missouri ex rel. Ag Processing, Inc., v Public Service Commission of the State of Missouri and Aquila, Inc., f/k/a Utilicorp United,
Inc., 2003 WL 1906385*6 (Mo. App. 2003) (overruled on other grounds).

2 City of St. Louis, 73 S.W.2d at 400.
3
Commission Rule 4 CSR 240-3.310(1)(D).

4
State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App. 1980).

5
Id.

6 See In the Matter of the Application of Central Jefferson County Utilities, Inc., for an Order Authorizing the Transfer and
Assignment of Certain Water and Sewer Assets to Jefferson County Public Sewer District and in Connection Therewith, Certain Other
Related Transactions, Case No. SO-2007-0071, et al, Report and Order issued February 8, 2007; In Re the Matter of the Joint Petition
of Frimel Water System, Inc. and Lake Lorraine Property Owners' Association for Authority for Frimel Water System, Inc., to Transfer
Its Assets and Cease Operations, Case No. WM-2006-0459 (Report and Order issued November 7, 2006, 2006 WL 3371567
(Mo. P.S.C.); See also In the Matter of the Joint Application of Missouri Gas Energy, et al., Case No. GM- 94-252 (Report and
Order, issued October 12, 1994), 3 Mo. P.S.C. 3d 216, 220. See also State ex rel. City of St. Louis v. Public Service Commission of
Missouri, 73 S.W.2d 393, 400 (Mo. banc 1934); State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz , 596 S.W.2d 466, 468 (Mo. App.
1980).
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In considering whether or not the proposed transaction is likely to be detrimental
to the public interest, the Commission notes that its duty is to ensure that VWU will
provide safe and adequate service to their customers at just and reasonable rates. A
detriment, then, is any direct or indirect effect of the transaction that tends to make the
provision of water and sewer service less safe or less adequate, or which tends to make

rates less just or less reasonable.” The presence of detriments, thus defined, is not
conclusive to the Commission's ultimate decision because detriments can be offset by

attendant benefits.® The mere fact that a proposed transaction is not the least cost
alternative or will cause rates to increase is not detrimental to the public interest where
the transaction will confer a benefit of equal or greater value or remedy a deficiency

that threatens the safety or adequacy of the service.’

Legal Standard to Grant a CCN
“The legislature has seen fit to vest the Public Service Commission with

exclusive authority to allocate the territory in which a particular utility may render service,
by providing that the Commission shall pass upon the question of the public necessity
and convenience for any new or additional company to begin business anywhere in

the state, or for an established company to enter new territory.”*° The governing
statute for the grant of a certificate of convenience and necessity for the allocation of
service territory for the provision of natural gas service is Section 393.170, RSMo
2000. Section 393.170 provides:

1. No gas corporation, electrical corporation, water corporation or
sewer corporation shall begin construction of a gas plant, electric
plant, water system or sewer system without first having obtained the
permission and approval of the commission.

! In the Matter of the Application of Union Electric Company, d/b/a AmerenUE, for an Order Authorizing the Sale, Transfer and
Assignment of Certain Assets, Real Estate, Leased Property, Easements and Contractual Agreements to Central lllinois Public
Service Company, d/b/a AmerenCIPS, and, in Connection Therewith, Certain Other Related Transactions, Case No. EO-2004-
0108. See also In the Matter of the Joint Application of Great Plains Energy Incorporated, Kansas City Power & Light Company, and
Aquila, Inc., for Approval of the Merger of Aquila, Inc., with a Subsidiary of Great Plains Energy Incorporated and for Other Related
Relief, Case No. EM-2007-0374, Report and Order, issued July 1, 2008.

8

9
Id.

10 State ex rel. Doniphan Tel. Co. v. Pub. Serv. Comm’n, 377 S.W.2d 469, 474 (Mo. App. 1964); State ex rel. City of Sikeston v.
Pub. Serv. Commn of Missouri, 82 S.W.2d 105, 110 (Mo. 1935); Pub. Serv. Commh v. Kansas City Power & Light Co., 31
S.W.2d 67, 69-70 (Mo. banc 1930); State ex rel. Harline v. Pub. Serv. Comm’, Mo. App., 343 S.W.2d 177, 182 (Mo. App. 1960).
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2. No such corporation shall exercise any right or privilege under any
franchise hereafter granted, or under any franchise heretofore granted
but not heretofore actually exercised, or the exercise of which shall
have been suspended for more than one year, without first having
obtained the permission and approval of the commission. Before such
certificate shall be issued a certified copy of the charter of such
corporation shall be filed in the office of the commission, together with a
verified statement of the president and secretary of the corporation,
showing that it has received the required consent of the proper
municipal authorities.

3. The commission shall have the power to grant the permission and
approval herein specified whenever it shall after due hearing determine
that such construction or such exercise of the right, privilege or
franchise is necessary or convenient for the public service. The
commission may by its order impose such condition or conditions as it
may deem reasonable and necessary. Unless exercised within a
period of two years from the grant thereof, authority conferred by such
certificate of convenience and necessity issued by the commission shall
be null and void.

Section 393.170.3 authorizes the Commission to grant a certificate of
convenience and necessity when it determines, after due hearing, that the proposed

project is "necessary or convenient for the public service."' The term "necessity"
does not mean "essential" or "absolutely indispensable,” but rather that the proposed

project "would be an improvement justifying its cost,"*? and that the inconvenience to
the public occasioned by lack of the proposed service is great enough to amount to a

necessity.13 It is within the Commission's discretion to determine when the evidence
indicates the public interest would be served by the award of the certificate.**

11 Section 393.170; St. ex rel. Intercon Gas, Inc. v. Public Service Commission, 848 S.W.2d 593, 597 (Mo. App. 1993); State ex
rel. Webb Tri-State Gas Co. v. Public Service Commission, 452 S.W.2d 586, 588 (Mo. App. 1970); In the Matter of the Application of
Southern Missouri Gas Company, L.P., d/b/a Southern Missouri Natural Gas, for a Certificate of Public Convenience and Necessity
Authorizing It to Construct, Install, Own, Operate, Control, Manage, and Maintain a Natural Gas Distribution System to Provide
Gas Service in Lebanon, Missouri, Case Number GA-2007-0212, et al., 2007 WL 2428951 (Mo. P.S.C.)

12 Id.; Intercon Gas, Inc., 848 S.W.2d at 597; State ex rel. Beaufort Transfer Co. v. Clark, 504 S.W.2d 216, 219 (Mo. App. 1973).

13 Id. Beaufort Transfer Co., 504 S.W.2d at 219; State ex rel. Transport Delivery Service v. Burton, 317 S.W.2d 661 (Mo.
App. 1958).

14 In the Matter of the Application of Southern Missouri Gas Company, L.P., d/b/a Southern Missouri Natural Gas, for a Certificate of

Public Convenience and Necessity Authorizing It to Construct, Install, Own, Operate, Control, Manage, and Maintain a Natural Gas
Distribution System to Provide Gas Service in Lebanon, Missouri, Case Number GA-2007-0212, et al., 2007 WL 2428951 (Mo.
P.S.C.); Intercon Gas, supra, quoting St. ex rel. Ozark Electric Coop. v. Public Service Commission, 527 S.W.2d 390, 392 (Mo.
App. 1975).
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While Section 386.170 speaks to the Commission’s authority to grant a CCN for
the construction of facilities to provide natural gas service, it offers little statutory
guidance as to specific criteria that must be satisfied prior to the grant of such certificates.
In fact, pursuant to Section 393.170.3, the Commission may impose the conditions it
deems reasonable and necessary for the grant of a CCN. The Commission has
articulated the filing requirements for water and sewer utility CCNs in Commission
Rules 4 CSR 240-3.305 and 3.600, and the specific criteria to be used when
evaluating CCN applications are as follows: (1) there must be a need for the service; (2)
the applicant must be qualified to provide the proposed service; (3) the applicant must
have the financial ability to provide the service; (4) the applicant's proposal must be

economically feasible; and (5) the service must promote the public interest.’

Analysis

Section 393.190, governing the transfer of assets, does not require a hearing prior
to the Commission rendering a decision. While Section 393.170, governing the grant
of a CCN, contemplates a Commission decision following “due hearing,” the term
“hearing” “presupposes a proceeding before a competent tribunal for the trial of issues
between adversary parties, the presentation and the consideration of proofs and
arguments, and determinative action by the tribunal with respect to the issues ...
‘Hearing’ involves an opposite party; ... it contemplates a listening to facts and
evidence for the sake of adjudication ... The term has been held synonymous with

‘opportunity to be heard’.” % The requirement for a hearing was met in this matter
when the opportunity for a hearing was provided and no party requested the

opportunity to present evidence.’ Ultimately, Valley Woods’ and VWU’s application
did not result in a contested case proceeding.

The factors the Commission considers for approving a transfer of assets and
granting a CCN are virtually identical. Based upon Staff's verified Memorandum the
Commission finds: (1) the customers currently being served by Valley Woods need
water and sewer service and after the transfer is complete VWU will continue
providing those services; (2) VWU has adequate technical and managerial
gualifications to operate the water and sewer systems; (3) VWU has the financial
capacity to continue providing the water and sewer services; (4); the proposed transfer
of assets is economically feasible; and (5) providing safe and adequate water and
sewer services to these customers serves the public interest.

15 In the Matter of RDG Development, LLC for a Certificate of Convenience and Necessity Authorizing it to Own,

Operate, Maintain, Control and Manage a Sewer System in Callaway County, Missouri, File Number SA-2010-0096,
2009 WL 5069710 (Mo. P.S.C. 2009); In re Central Jefferson County Utilities, Inc., File Number SO-2007-
0071, 2007 WL 824040, 7-8 (Mo. P.S.C. 2007); In Re Intercon Gas, Inc., 30 Mo P.S.C. (N.S.) 554, 561 (1991); In re
Application of Tartan Energy Company, L.C., d/b/a Southern Missouri Gas Company, for a Certificate of Convenience and
Necessity, Case No. GA-94-127, 3 Mo. P.S.C. 3d 173, 1994 WL 762882, *3 (Mo. P.S.C. 1994). These factors are sometimes
referred to as the “Tartan Factors.”

16 State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Comm'n of State of Mo., 776 S.W.2d 494, 495-496 (Mo. App.
1989).
17 Id.
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Additionally, Valley Woods is current on its annual assessments and with the filing
of its annual reports. There are also no current violations or issues with the
Department of Natural Resources that need immediate correction, and there are no
deficiencies with respect to the water system. With respect to the sewer system,
Valley Woods has had some minor effluent monitoring issues in the past, which can be

resolved by monitoring and reporting on a going forward basis by vwu.'®
Decision

Because this is a non-contested case, the Commission acts on discretion or on
evidence that is not formally adduced and preserved.lg There is no evidentiary

record.? Consequently, the Commission bases its decision on the parties’ verified
filings. Having found that the factors for approving a transfer of assets and granting a
CCN have been satisfied, and having found that it is in the public interest for VWU to
provide the water and sewer service to the customers currently being served by Valley
Woods, the Commission finds that the public interest standards for approving a
transfer of assets and granting a CCN have also been satisfied. Consequently, based
on the Commission’s independent and impartial review of the verified filings, the
Commission will approve the transfer of assets and grant VWU a CCN.

In Valley Woods’ most recent rate cases for its water and sewer operations, the
Staff's Engineering and Management Services Unit (“EMSU”) made a number of
recommendations to Valley Woods, which were implemented and brought Valley
Woods into conformance with Missouri Commission Rules, specifically 4 CSR 240-13
(Chapter 13). Since many of the recommendations involve day-to-day corporate
operations and are of an ongoing nature, Staff recommends that VWU be ordered to
continue implementing Staff’'s prior recommendations. Staff has included those
recommendations as conditions for approving the transfer of assets. Because VWU
has agreed to accept Staff's recommended conditions, and because the Commission
finds these conditions to be in the public interest, the Commission will incorporate those
conditions into the ordered paragraphs below.

18 By the terms of the current discharge permit, this treatment facility will need to meet limits for ammonia beginning January 1,
2015. VWU will be required to state how the facility will meet the new limits by July 1, 2012. If treatment facility modifications will be
necessary to meet the new ammonia limits, by the terms of the permit, VWU will need to submit construction plans for such
modifications to DNR by that date. Any resulting changes in plant investment will be examined by Staff in a future rate case filed by
VWU.

19 State ex rel. Public Counsel v. Public Service Comm'n, 210 S.W.3d 344, 353-355 (Mo. App. 2006).

20 Id. The competent and substantial evidence standard of Article V, Section 18, does not apply to administrative

cases in which a hearing is not required by law.”ld.
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THE COMMISSION ORDERS THAT:

1. The joint application for the sale and transfer of assets filed by Valley
Woods Water Company, Inc. (“Valley Woods”) and Valley Woods Utility, L.L.C.
(“WVWU”), is approved subject to the following conditions:

a.) Valley Woods shall transfer all of its books and records including, but not
limited to, the purchase orders, invoices, contracts and agreements relating to
the Valley Woods operations, drawings and blue prints of the water and sewer
systems, plant records, operations records, and expense records and all
customer billing records to VWU upon the closing of the transfer of assets.

b.) VWU shall adopt the Schedule of Rates, Rules and Regulations (Tariffs) that
are currently on file and approved for Valley Woods for both water service
and sewer service.

c.) VWU shall file tariff adoption notices for each tariff it adopts, as well as revised
index sheets to reflect the existence of the adoption notices, similar to the
draft tariff sheets for the water and sewer tariffs attached to Staff's
Memorandum as Attachments C and D. A copy of Staffs Memorandum
shall be attached to this order as Attachment A.

d.) VWU shall file the adoption notice tariff sheets, and revised index sheets, as 30-
day tariff filings, within five days after closing of the transfer of assets.

e.) VWU shall adopt the individual plant-in-service, depreciation reserve
and contributions in aid of construction (“CIAC”) account balances utilized by
the Commission’s Audit Staff valued as of March 31, 2012, for purposes of
determining the appropriate rate base in this proceeding. These values
shall be used as a starting point for plant-in-service, depreciation reserve
and CIAC for the Valley Woods systems to be recorded in the books and
records of VWU.

f.) VWU shall maintain and retain proper plant in service, depreciation reserve,
cost of removal, salvage, and CIAC records on a going forward basis.

g.) VWU shall not recover any acquisition adjustment or acquisition premium in
relation to this action.

h.) VWU is authorized, upon closing of the transfer, to provide water and sewer
service under the existing tariffs of Valley Woods on an interim basis until the
effective date of the new tariff sheets.

i.) VWU shall use the schedule of depreciation rates set out in Attachments A and
B to Staff's Memorandum, which were prescribed by the Commission and used
by Valley Woods, from the date of the transfer of assets forward, unless
changed by any future order of the Commission.

J.) VWU shall maintain utility plant records and all customer account records as
acquired from VWU, and keep all books and records, including plant property
records, in accordance with the Uniform System of Accounts as described in
Staff's Memorandum.

k.) VWU shall continue implementation of all recommendations made by EMSU
Staff during the context of the most recent Valley Woods water and sewer rate
cases, Case Nos. WR-2010-0139 and SR-2010-0140.
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2. On the effective date of VWU’s new tariff sheets, the Certificate of
Convenience and Necessity granted to Valley Woods for the provision of water and
sewer service shall be canceled

3. On the effective date of VWU’s new tariff sheets, VWU is granted a Certificate
of Convenience and Necessity for the provision of water and sewer service for the
service areas described in the transfer of assets application and in Staff's
Memorandum and recommendation.

4. Nothing in this order constitutes a finding that would preclude the
Commission from considering the ratemaking treatment to be afforded any matters,
including future expenditures, by VWU in any later proceeding.

5. This order shall become effective on May 18, 2012.

Gunn, Chm., Jarrett and Kenney, CC., concur.

Stearley, Deputy Chief Regulatory Law Judge

NOTE: A Notice of Correction has been filed and is available in the official case files of the Public
Service Commission.
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In the Matter of the Application of Union Electric Company for Authority to
Continue the Transfer of Functional Control of Its Transmission System to the
Midwest Independent Transmission System Operator, Inc.

File No. EO-2011-0128

Electric. 84 Transfer, lease and sale. The Commission granted the company’s unopposed motion to
clarify certain conditions established in an earlier report and order.

ORDER GRANTING AMEREN MISSOURI’'S MOTION TO CLARIFY
REPORT AND ORDER

Issue Date: May 17, 2012 Effective Date: May 27, 2012

On April 19, 2012, the Commission issued a report and order that authorized
Union Electric Company, d/b/a Ameren Missouri, to continue the transfer of functional
control of its transmission system to the Midwest Independent Transmission System
Operator, Inc., subject to several specified conditions. The conditions the
Commission imposed on its grant of authority were based on the nonunanimous
stipulation and agreement of some of the parties. Since that nonunanimous stipulation
and agreement was opposed by some of the parties, the Commission could not approve
the stipulation and agreement as submitted and instead modified and incorporated
some of those conditions into its report and order in the manner described in its report
and order.

The Commission’s report and order became effective on April 30, and no party
has requested rehearing of the report and order. However, on April 27, Ameren Missouri
filed a motion asking the Commission to clarify and modify certain provisions of the
report and order. More than ten days have passed since Ameren Missouri filed its
motion and no other party has responded to that motion. The Commission will take up
Ameren Missouri’'s motion as unopposed.

Ameren Missouri’s motion explains that the nonunanimous stipulation and
agreement carefully defined the term “Stakeholders” as including both the parties to
this case that signed the nonunanimous stipulation and agreement - Ameren Missouri,
Staff, Midwest 1ISO, and Missouri Industrial Energy Consumers (MIEC) - as well as the
parties to this case who did not sign - Public Counsel, The Empire District Electric
Company, Southwest Power Pool, Inc. (SPP) and the Missouri Joint Municipal Electric
Utility Commission (MIJMEUC). Ameren Missouri points out that the Commission’s
report and order requires it to work with and to give notice to “Stakeholders”, but fails
to incorporate the nonunanimous stipulation and agreement’s definition of the term.
Furthermore, the Commission substituted new terms for “Stakeholders” in two provisions
that require Ameren Missouri to consult with “interested persons or entities” (paragraph
2B) and work with “interested individuals and entities” (paragraph 2E). Ameren
Missouri explains that the term “Stakeholders” should be precisely defined so that the
Company will be able to identify the parties with whom it must consult and who must
receive notifications pursuant to the order.
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In addition, the language of the report and order inadvertently changed the level
of involvement and access to information that Ameren Missouri is required to give to
the Midwest ISO and SPP. The nonunanimous stipulation and agreement requires
Ameren Missouri to give Staff, Public Counsel and MIEC substantive input regarding
the development of the specific methodology, inputs, outputs and other features to be
included in the Actual Analysis. The nonunanimous stipulation and agreement
also required Ameren Missouri to advise and update the Midwest ISO and SPP about
the development of the features of the Actual Analysis but did not allow them

substantive input.1 The Commission’s report and order blurred that distinction by
substituting the phrase “interested individuals and entities” for “Staff, Public Counsel,
and MIEC” as specified in the nonunanimous stipulation and agreement.

Finally, Ameren Missouri asks the Commission to order that any non-Staff and
non- Public Counsel party that wishes to receive highly confidential or proprietary
information as part of the process be required to agree that it will handle that information
in accord with the Commission’s rule on the handling of such information.

After reviewing Ameren Missouri’s unopposed motion for clarification, the
Commission finds that the modifications proposed in that motion are appropriate.
The Commission will grant the motion for clarification and will make the proposed
modifications.

THE COMMISSION ORDERS THAT:

1. Ameren Missouri’'s Motion for Clarification of Report and Order is
Granted.
2. Ordered Paragraph 2 of the report and order issued in this case on April

19, 2012, is withdrawn and replaced with the following:

2. Ameren Missouri’s authority to continue the transfer of
functional control of its transmission system to the Midwest
Independent Transmission System Operator, Inc. is granted subject to
the following conditions:

A. The Commission approves, on an interim basis, Ameren
Missouri’'s continued RTO participation in the Midwest ISO during a term
ending May 31, 2016, provided that if the Commission has not by May 31,
2016, further extended its approval of Ameren Missouri’s participation in the
Midwest ISO, Ameren Missouri shall be deemed to have Commission approval
to continue its Midwest ISO patrticipation for the additional time necessary to
re-establish functional control of its transmission system so that it may operate
the same as an ICT, or to transfer functional control of its transmission system
to another RTO. The extended permission granted in this order is also subject
to the provisions of paragraph 2.0 of this order. (from paragraph 9 of the
stipulation and agreement)

! The distinction is necessary because Midwest ISO and SPP have a vested interested in analysis
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B. Assuming that Ameren Missouri has not earlier requested
withdrawal or that withdrawal has not otherwise occurred, by September 30,
2014, Ameren Missouri shall contact and consult with the Stakeholders to
review with the Stakeholders the additional analysis Ameren Missouri believes
is appropriate and necessary regarding Ameren Missouri’'s continued
participation in an RTO after May 31, 2016, or its operation as an ICT. Such
study, at a minimum, shall examine continued participation in the Midwest ISO
versus participation in Southwest Power Pool and continued participation in
Midwest SO versus operation as an ICT. Such study shall examine a period
after May 31, 2016, of not less than five years or more than ten years. (from
paragraph 10.b of the stipulation and agreement)

C. After taking into consideration in good faith the comments and
input from the Stakeholders regarding the tentative analysis, Ameren
Missouri shall, by December 1, 2014, advise the Stakeholders of the specific
parameters, (including the minimum requirements provided for above) of the
analysis Ameren Missouri intends to conduct. (from paragraph 10.b of the
stipulation and agreement)

D. By November 15, 2015, Ameren Missouri shall file a pleading,
along with the results of its actual analysis regarding its continued RTO
participation or its possible operation as an ICT after May 31, 2016. That
pleading shall also address, among other things, whether the Service
Agreement or similar mechanism for the provision of transmission service to
Missouri Bundled Retail Load should continue to remain in effect between
Ameren Missouri and any RTO in which Ameren Missouri may participate
after May 31, 2016. (from paragraph 10.b of the stipulation and agreement)

E. Ameren Missouri shall work with Staff, Public Counsel, and
MIEC, and give them substantive input regarding the development of the
specific methodology, inputs, outputs, and other features to be included in the
November 15, 2015 actual analysis. Ameren Missouri shall advise and
update the Midwest ISO and Southwest Power Pool regarding that actual
analysis. (from paragraph 10.b of the stipulation and agreement)

F. To maintain its independence and control of the actual analysis,
Ameren Missouri (or Ameren Services on its behalf) shall act as the project
manager for such analysis and shall engage and direct the work of Ameren
Missouri or Ameren Services employees or consultants assigned or retained to
perform the actual analysis. (from paragraph 10.b of the stipulation and
agreement) results that would favor Ameren Missouri’s future participation in
their organization.

G. Subject to any applicable privilege recognized by law and the
provisions of the Commission’s rule regarding confidential information, Staff,
Public Counsel, and MIEC shall be given meaningful and substantial access to
data necessary for, and used in, preparing the actual analysis, shall have
access to employees or consultants utilized by Ameren Missouri to perform the
actual analysis, and shall be given the opportunity to have meaningful input in
the preparation of the actual analysis. Ameren Missouri shall advise and
update the Midwest ISO and Southwest Power Pool regarding that actual
analysis. (from paragraph 10.b of the stipulation and agreement)
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H. Ameren Missouri shall provide regular reports regarding the
progress and, if requested, reasonable details of the actual analysis to any
party to this case that requests such updates or information. (from paragraph
10.b of the stipulation and agreement)

l. If any difference of opinion regarding the scope, particular
details or preliminary assumptions that are necessary to and part of any
supporting analysis to be performed by Ameren Missouri arises, Ameren
Missouri shall ultimately have responsibility for, and the burden of presenting an
analysis in support of whatever position it deems appropriate and necessary at
the time of its November 15, 2015 filing. Accordingly, Ameren Missouri is
entitled to maintain a level of independence and control of any such analysis,
while other parties retain their right to oppose Ameren Missouri’s positions
or to provide alternative positions. (from paragraph 10.b of the stipulation and
agreement)

J.  Ameren Missouri shall acknowledge that the Service Agreement’s
primary function is to ensure that the Missouri Public Service Commission
continues to set the transmission component of Ameren Missouri’s rates to
serve its Bundled Retail Load. Consistent with Section 3.1 of the Service
Agreement and its primary function, to the extent that the FERC offers
incentive “adders” for participation in an RTO or in an ICT to the rate of return
allowed for providing Transmission Service, as that term is defined in the
Service Agreement, to wholesale customers within the Ameren zone, such
incentive adders shall not apply to the transmission component of rates set for
Bundled Retail Load by the Commission. (from paragraph 10.c of the
stipulation and agreement)

K. Currently, FERC requires Bundled Retail Load served by
Midwest ISO Transmission Owners to take Transmission Service under the
Midwest 1ISO’s Energy Markets Tariff (EMT). If, at some point, Ameren
Missouri is not required to take Transmission Service for Bundled Retail Load
under the EMT, the Service Agreement shall terminate concurrently with the
point in time when Ameren Missouri is no longer required to take Transmission
Service for Bundled Retail Load under the EMT. Termination of the Service
Agreement under this provision shall not affect Ameren Missouri's
membership participation status in the Midwest ISO and the Commission shall
continue to have jurisdiction over the transmission component of the rates
set for Bundled Retail Load. As a participant in the Midwest ISO, Ameren
Missouri may remain subject to charges from the Midwest 1SO for Bundled
Retail Load under the EMT that are assessed ratably to all load-serving
utilities who are participants in the Midwest ISO, but who are not taking
Transmission Service for their Bundled Retail Load under the EMT. No
ratemaking treatment has been adopted for these changes. (from paragraph
10.d of the stipulation and agreement)

L. The Service Agreement (unless it is terminated pursuant to its
terms) shall continue in its current form; provided that the Commission may
rescind its approval of Ameren Missouri’s participation in the Midwest ISO and
may require Ameren Missouri to withdraw from participation in the Midwest
ISO on any of the following bases:
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(1) The issuance by FERC of an order, or the adoption by
FERC of a final rule or regulation, binding on Ameren
Missouri, that has the effect of precluding the
Commission from continuing to set the transmission
component of Ameren Missouri’'s rates to serve its
Bundled Retail Load; or

(i) The issuance by FERC of an order, or the adoption by
FERC of a final rule or regulation, binding on Ameren
Missouri, that has the effect of amending, modifying,
changing, or abrogating in any material respect any
term or condition of the Service Agreement previously
approved by the Commission and by FERC

Ameren Missouri shall immediately notify the Stakeholders if Ameren Missouri
becomes aware of the issuance of any order, rule, or regulation amending,
modifying, changing, or abrogating any term or condition of the Service
Agreement. Any Stakeholder is free to make a filing with the Commission as
a result of an action by FERC as described in this provision, but must do so
within 90 days after Ameren Missouri has provided notification under this
provision of such FERC action. Any stakeholder not making a filing within the
90-day time frame shall be deemed to have waived its right to make a filing with
the Commission in response to such FERC action. (from paragraph 10.e of the
stipulation and agreement)

M. Any order issued by the Commission that, on a basis provided
for in paragraph L(i) or L(ii), terminates the Commission’s approval of Ameren
Missouri’s participation in the Midwest 1ISO shall be effective when Ameren
Missouri has re-established functional control of its transmission system as a
transmission provider or transfers functional control to another entity
depending on further orders of the Commission and the FERC. (from
paragraph 10.e of the stipulation and agreement)

N. Notwithstanding any term or condition provided for in paragraphs
L or M, any termination of the Service Agreement that might occur under
Section 2.4 of the Service Agreement shall not constitute an action of the
FERC described in L(i) and L(ii) and shall not trigger the Commission’s right
to require Ameren Missouri to withdraw from the Midwest 1ISO. (from paragraph
10.e of the stipulation and agreement)

0. If Ameren Missouri withdraws from Midwest ISO, or if the
authority granted in this order is not extended beyond May 31, 2016, Ameren
Missouri will have to re-establish functional control of its transmission system
as a transmission provider, or, depending upon further orders of the
Commission and the FERC, may have to transfer functional control of its
transmission system to another entity. In either case, Ameren Missouri would
have to give notice to the Midwest ISO of its withdrawal. Under Article Five of
the Service Agreement, such notice shall not be effective before December 31
of the calendar year following the calendar year in which notice is given by
Ameren Missouri to the Midwest ISO. Fora possible withdrawal from the
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Midwest ISO to occur no later than May 31, 2016, the Commission will need to
issue a decision with respect to Ameren Missouri’s continued participation in
Midwest ISO no later than December 15, 2015. (from paragraph 10.f of the
stipulation and agreement)

P. If Ameren Missouri desires to securitize the revenues associated
with its transmission system, it shall obtain additional prior permission and
approval from the Commission. (from paragraph 10.g of the stipulation and
agreement)

Q. If Ameren Missouri decides to seek any fundamental change in
its membership participation or membership status in the Midwest ISO, it shall
seek prior approval from the Commission no later than five business days
after its filing with the FERC for authorization of that change. (from paragraph
10.h of the stipulation and agreement)

R. Ameren Missouri and Ameren Transmission Company
(collectively Ameren) shall participate in an investigatory case that the
Commission will initiate within 60 days after the effective date of this order. In
that case, the Commission will investigate plans during the next 10 years for
Ameren, or another Ameren affiliate, as defined in the Commission’s affiliated
transaction rules for electric utilities, to build transmission in Ameren Missouri’s
service territory. Ameren Missouri shall not object to discovery requests
relating to plans during the next 10 years for Ameren or another Ameren affiliate
to build transmission in Ameren Missouri’s service territory on the grounds
that: (i) the discovery does not seek information that is relevant to such
transmission issues; or (ii) the data request seeks information that is not in
Ameren’s possession if the information is in the possession of an Ameren
affiliate. By participating in the case, Ameren is not waiving any applicable
privilege and retains the right to object if a discovery request asks for opinions
(not facts or existing data), asks for legal conclusions, asks Ameren to perform
analyses that do not already exist, or is vague, unduly burdensome, or overly
broad. The Commission will close the investigatory case no later than ten
months after it is initiated. Neither ATX, nor any Ameren affiliate that provides
information in connection with the investigatory case shall be deemed to have
thereby conceded that the Commission has jurisdiction over them, or could
otherwise compel them to participate in the investigatory case or to provide
such information, absent their agreement to do so. (from paragraph 10.i of the
stipulation and agreement)

S. For transmission facilities located in Ameren Missouri’s
certificated service territory that are constructed by an Ameren affiliate and
that are subject to regional cost allocation by the Midwest ISO, for ratemaking
purposes in Missouri, the costs allocated to Ameren Missouri by the Midwest
ISO shall be adjusted by an amount equal to the difference between: (i) the
annual revenue requirement for such facilities that would have resulted if
Ameren Missouri's Commission-authorized ROE and capital structure had
been applied and there had been no CWIP (if applicable), or other FERC
Transmission Rate Incentives, including Abandoned Plant Recovery, recovery
on a current basis instead of capitalizing pre-commercial operations expenses
and accelerated depreciation, applied to such facilities and (ii) the annual
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FERC-authorized revenue requirement for such facilities. The ratemaking
treatment established in this provision will, unless otherwise agreed or
ordered, end with the Commission’s next order regarding Ameren Missouri’s
participation in the Midwest ISO, another RTO, or operation as an ICT. (from
paragraph 10.j of the stipulation and agreement)

T. For purposes of the conditions imposed in this order, the
Stakeholders are defined as Union Electric Company, d/b/a Ameren Missouri,
the Staff of the Commission, the Midwest Independent Transmission System
Operator, Inc., the Missouri Industrial Energy Consumers, the Office of the
Public Counsel, The Empire District Electric Company, the Southwest Power
Pool, Inc., and the Missouri Joint Municipal Electric Utility Commission.

u. Any person or party who receives highly confidential or
proprietary information as part of the process established in this order shall
handle that information in accordance with Commission Rule 4 CSR 240-
2.135.

3. This order shall become effective on May 27, 2012.

Gunn, Chm., Jarrett and Kenney, CC., concur.

Woodruff, Chief Regulatory Law Judge
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In re: Union Electric Company’s 2011 Utility Resource Filing Pursuant to 4 CSR 240
— Chapter 22.

File No. EO-2011-0271

Electric. 842 Planning and Management. The Commission amended its previous report and order to
address an overlooked alleged deficiency identified by Public Counsel.

ORDER MODIFYING REPORT AND ORDER

Issue Date: May 17, 2012 Effective Date: May 27, 2012

On March 28, 2012, the Commission issued a Report and Order regarding Union
Electric Company, d/b/a Ameren Missouri’s 2011 Integrated Resource Planning filing under
the Commission’s Integrated Resource Planning Rule. In that Report and Order, the
Commission attempted to address each of the alleged deficiencies in that plan as identified
by the Commission’s Staff, the Office of the Public Counsel, and other interested parties.
The Commission’s Report and Order became effective on April 27, but before that date,
Public Counsel and Ameren Missouri filed timely applications for rehearing.

Part of Public Counsel’s application for rehearing complains that the Commission
overlooked an alleged deficiency in Ameren Missouri’s plan that Public Counsel had raised
for the Commission’s consideration. After considering Public Counsel’s application, the
Commission finds that Public Counsel is correct. The Commission’s Report and Order
failed to address the deficiency alleged by Public Counsel.

To correct that oversight, the Commission will modify the Findings of Fact section of
its March 28 Report and Order to address the additional alleged deficiency. The Report
and Order shall remain unchanged in all other regards.

The Commission will make this order effective in ten days to allow the parties an
opportunity to request rehearing regarding this order. Once the opportunity to request
rehearing of this order has passed, the Commission will address any new requests for
rehearing along with the applications for rehearing previously filed regarding the March 28
Report and Order.

THE COMMISSION ORDERS THAT:
1. The Commission’s March 28, 2012 Report and Order is modified to add the
following section to the Findings of Fact set forth in that Report and Order:

Analysis of Probable Environmental Costs

Commission Rule 4 CSR 240-22.070(2) requires Ameren Missouri to
“conduct a preliminary sensitivity analysis to identify the uncertain factors that
are critical to the performance of the resource plan”. Subsection (C) of that
rule requires the utility to analyze “future changes in environmental law,
regulations or standards” as one of those critical uncertain factors.

Public Counsel complains that Ameren Missouri chose to model its
analysis of future changes in environmental law as distinct moderate and
aggressive environmental scenarios as opposed to modeling those possible
changes though the use of a risk analysis probability tree. Because the
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scenarios are modeled in this way, Public Counsel complains the five
moderate environmental scenarios cannot be properly compared to the nine
aggressive environmental scenario candidate plans because they represent

mutually exclusive futures.®

Ameren Missouri explained that it analyzed two distinct potential futures
regarding coal-related environmental regulation in connection with its decision
about whether or when its Meramec plant would need to be retired. Ameren
Missouri concluded:

Because the two scenarios for environmental regulation require different
mitigation at different times, and because some of the various mitigation
options evaluated for Meramec have significantly different impacts on
resource need than others, the only way to avoid conflict between the
plans being evaluated and the environmental regulations being considered
is to include the mitigation and associated resource impacts as part of
alternative or candidate resource plans.?

Ameren Missouri further explains that under a probability decision tree,
evaluation of plans for which mitigation measures are based on moderate
environmental regulation would yield useless results for the half of the decision
tree that assumes aggressive regulation and vice versa. The result would be that
plans would be evaluated only for the environmental regulation scenario for which
they were designed to comply, which is the equivalent of the analysis performed
by Ameren Missouri.?

There is no evidence to demonstrate that Ameren Missouri’s study would
have reached a different conclusion if it had used a probability decision tree in the
manner preferred by Public Counsel. In short, this alleged deficiency appears
to be a disagreement about how best to analyze the problem. OPC'’s desire to
run the analysis differently is not a deficiency in the plan. There is no deficiency.

2. This order shall become effective on May 27, 2012.

Gunn, Chm., Jarrett and Kenney, CC., concur.

Woodruff, Chief Regulatory Law Judge

! Technical Report, Ex. 43, Pages 15-16.
2 Ameren Missouri’'s Response, Ex. 2, Page 56.

s Ameren Missouri’'s Response, Ex. 2, Page 56.
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In the Matter of the Local Exchange Rate Tariff Filing of BPS Telephone Company
To Comply with the FCC’s Nov. 18, 2011 Order Establishing a Local Rate Floor

File No. 1T-2012-0374
Tracking No. JI-2012-0708
Effective: July 1, 2012

In the Matter of the Request of Alma Telephone Company for Expedited Treatment
of Local Rate Increase

File No. 1T-2012-0375
Tracking No. JI-2012-0739

In the Matter of the Revised Tariff Filing of Citizens Telephone Company of
Higginsville, MO to Comply with the FCC's Nov. 18, 2011 Order Establishing a Local
Rate Floor

File No. IT-2012-0377
Tracking No. JI-2012-0709
Effective: July 1, 2012

In the Matter of the Revised Tariff Filing of Ellington Telephone Company to
Comply with the FCC's Nov. 18, 2011 Order Establishing a Local Rate Floor

File No. 1T-2012-0378
Tracking No. JI-2012-0710
Effective: July 1, 2012

In the Matter of the Revised Tariff Filing of Farber Telephone Company to Comply
with the FCC's Nov. 18, 2011 Order Establishing a Local Rate Floor

File No. 1T-2012-0379
Tracking No. JI-2012-0711
Effective: July 1, 2012

In the Matter of the Revised Tariff Filing of Goodman Telephone Company to
Comply with the FCC's Nov. 18, 2011 Order Establishing a Local Rate Floor

File No. 1T-2012-0380
Tracking No. JI-2012-0725
Effective: July 1, 2012
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In the Matter of the Revised Tariff Filing of Granby Telephone Company to Comply
with the FCC's Nov. 18, 2011 Order Establishing a Local Rate Floor

File No. 1T-2012-0381
Tracking No. JI-2012-0728
Effective: July 1, 2012

In the Matter of the Revised Tariff Filing of K.L.M. Telephone Company to Comply
with the FCC's Nov. 18, 2011 Order Establishing a Local Rate Floor

File No. 1T-2012-0382
Tracking No. JI-2012-0712
Effective: July 1, 2012

In the Matter of the Revised Tariff Filing of Miller Telephone Company to Comply
with the FCC's Nov. 18, 2011 Order Establishing a Local Rate Floor

File No. 1T-2012-0383
Tracking No. JI-2012-0719
Effective: July 1, 2012

In the Matter of the Revised Tariff Filing of Oregon Farmers Mutual Telephone
Company to Comply with the FCC's Nov. 18, 2011 Order Establishing a Local Rate
Floor

File No. IT-2012-0384
Tracking No. JI-2012-0713
Effective: July 1, 2012

In the Matter of the Revised Tariff Filing of Ozark Telephone Company to Comply
with the FCC's Nov. 18, 2011 Order Establishing a Local Rate Floor

File No. 1T-2012-0385
Tracking No. JI-2012-0726
Effective: July 1, 2012
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In the Matter of the Revised Tariff Filing of Peace Valley Telephone Company to
Comply with the FCC's Nov. 18, 2011 Order Establishing a Local Rate Floor

File No. IT-2012-0386
Tracking No. JI-2012-0715
Effective: July 1, 2012

In the Matter of the Revised Tariff Filing of Seneca Telephone Company to Comply
with the FCC's Nov. 18, 2011 Order Establishing a Local Rate Floor

File No. 1T-2012-0387
Tracking No. JI-2012-0727
Effective: July 1, 2012

In the Matter of the Revised Tariff Filing of Steelville Telephone Company to
Comply with the FCC's Nov. 18, 2011 Order Establishing a Local Rate Floor

File No. 1T-2012-0388
Tracking No. JI-2012-0721
Effective: July 1, 2012

In the Matter of the Revised Tariff Filing of Stoutland Telephone Company to
Comply with the FCC's Nov. 18, 2011 Order Establishing a Local Rate Floor

File No. 1T-2012-0389
Tracking No. JI-2012-0714
Effective: June 28, 2012

In the Matter of the Revised Tariff Filing of FairPoint Communications Missouri, Inc.
d/b/a FairPoint Communications

File No. IT-2012-0390
Tracking No. JI-2012-0720
Effective: July 1, 2012

Telecommunications. 814.1. Universal Service Fund. The circumstances created by the FCC’s Third
Order on Clarification constituted good cause to approve the Companies’ tariffs and direct that they become
effective on an expedited basis similar to the circumstances in File Nos. TR-2012-0298 and TR-2012-0299.
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ORDER APPROVING TARIFFS AND GRANTING MOTIONS FOR
EXPEDITED TREATMENT
Issue Date: May 24, 2012 Effective Date: June 1, 2012

Backaground
The tariff fiings from the above captioned telephone companies (collectively

“‘Companies”) have been necessitated by an order issued on November 18, 2011, by the
Federal Communications Commission (FCC). On that date, the FCC issued its USF/ICC

Transformation Order (FCC USF/ICC Order).1 Among other things, the FCC’s USF/ICC
Order set a minimum $10.00 local rate floor for residential service that all incumbent local
exchange companies (ILECs) must meet or else lose federal High Cost Loop (HCL)
Universal Service Fund (USF) support in the amount by which the rate floors exceed the
company’s local rates. The plain language of the FCC’s USF/ICC Order appeared to
require the local rates to be in effect on July 1, 2012 when it stated: “We will phase in this
rate floor in three steps, beginning with an initial rate floor of $10 for the period

July 1, 2012 through June 30, 2013.” (Emphasis added).2 The Companies reasonably
relied on this language as they prepared their rate increase tariffs and customer notices to
make the rates effective on July 1, 2012.

On May 14, 2012, the FCC released its Third Order on Clarification, (“Third Order”)

addressing various effective dates and changing certain reporting dates and requirements.3
Among other things, the Third Order established June 1, 2012 as the reporting date for
purposes of reporting whether the Companies’ basic local rates meet the FCC’s $10.00
benchmark. As a result, the Companies will lose six months of USF HCL support if their
local rates do not meet the $10.00 rate floor by June 1, 2012 rather than July 1, 2012.

By the time the Third Order was issued on May 14, 2012, some of the Companies
had already filed their FCC compliance tariffs with the Commission, while others were in the
process of preparing those tariffs, believing they would have until the end of May to issue

them with the required 30-day effective dates.* Subsequent to the issuance of the Third
Order, on May 16 and 17, 2012, the Companies that needed to completed their tariff filings.
All of the effective dates for the tariffs submitted by the Companies extend beyond the
June 1, 2012 FCC requirement, and all of the Companies now seek to expedite the
approval of their tariffs and expedite the effective date of their tariffs so they will become
effective on June 1, 2012.

On May 23, 2012, the Commission’s Staff filed its verified recommendation and
memorandum addressing all of the motions and associated tariffs. Staff recommends the
tariffs be approved for setting just and reasonable rates, and that the motions for expedited
treatment be granted.

! Report and Order and Further Notice of Proposed Rulemaking, WC Docket No. 10-90 et al., FCC 11-161. The FCC’s order
determined that many rural telephone companies have been using Federal Universal Service funding to subsidize artificially low end-
user rates. For that reason, the FCC ordered that it would “reduce, on a dollar for dollar basis, high cost loop support to the extent that a
carrier’s local rates are below a specified urban local rate floor.” Id. at 197. The FCC'’s order set that local rate floor at $10 per month for
the period of July 1, 2012 through June 30, 2013. The rate floor will rise to $14 per month on July 1, 2013, and may be further
increased in subsequent years. Id. at 239.

2 Id. at 239.
s Third Order on Reconsideration, WC Docket No. 10-90 et al., FCC 12-5
4 See Sections 392.220.2 and 392.230.5, RSMo Supp. 2010.
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Jurisdiction and Discretionary Authority

The Compan ies’ requests for expedited treatment on their proposed tariffs are within
the Commission’s jurisdiction to decide pursuant to Chapter 392, RSMo 2000.> Because
no law requires a hearing on these tariffs or the motions for expedited treatment these are

non-contested cases.® Non-contested cases do not require formal proceedings or hearings

before the Commission,” and as such, there is no contested case evidentiary record.®
Being non-contested cases, the Commission “acts on discretion or on evidence not formally

adduced and preserved.”9 The competent and substantial evidence standard of Article V,
Section 18, Mo. Const., does not apply to administrative cases in which a hearing is not

required by law.*® Consequently, the Commission will exercise its discretion based upon
the parties’ verified filings. There is no requirement for the Commission to make findings of

fact when it exercises its discretion in a non-contested case.*

Tariff Approval
The Commission has recently dealt with two other cases facing similar if not identical

circumstances: (1) File Number TR-2012-0298: In the Matter of the Revised Tariff Filing of
Choctaw Telephone Company; and, (2) File Number TR-2012-0299: In the Matter of the
Revised Tariff Filing of MoKan Dial, Inc. A similar analysis for approval of the FCC
compliance tariffs in an expedited fashion in these matters applies to the current cases that
are the subject of this order.

5 See in particular Sections 392.200, 392.220.2 and 392.230.5, RSMo Supp. 2010.

6 Section 536.010(4), RSMo Supp. 2010, defines a “contested case” as “a proceeding before an agency in which legal rights, duties or
privileges of specific parties are required by law to be determined after hearing.”

! “The term “hearing” presupposes a proceeding before a competent tribunal for the trial of issues between adversary parties, the
presentation and the consideration of proofs and arguments, and determinative action by the tribunal with respect to the issues ... ‘Hearing’
involves an opposite party; ... it contemplates a listening to facts and evidence for the sake of adjudication ... “ The term has been held
synonymous with ‘opportunity to be heard’. State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Comm'n of State of Mo.,
776 S.W.2d 494, 495 -496 (Mo. App. 1989). The requirement for a hearing is met when the opportunity for hearing was provided
and no proper party requested the opportunity to present evidence. Id.

8 Sapp v. City of St. Louis, 320 S.W.3d 159, 163 (Mo. App. 2010). “The key to the classification of a case as contested or noncontested is
the requirement of a hearing. The term “hearing,” as used in section 536.010(4) means a proceeding at which a ‘measure of procedural
formality’ is followed. Procedural formalities in contested cases generally include: notice of the issues (section 536.067); oral evidence
taken upon oath or affirmation and the cross-examination of witnesses (section 536.070); the making of a record (section
536.070); adherence to evidentiary rules (section 536.070); and written decisions including findings of fact and conclusions of law
(section 536.090).” (Internal citations omitted). City of Valley Park v. Armstrong, 273 S.W.3d 504, 507 (Mo. banc 2009). Being a non-
contested case, there is no evidence, no record, and no written and separately stated findings of fact. State ex rel. Public Counsel v.
Public Service Comm'n, 210 S.W.3d 344, 353-355 (Mo. App. 2006); Section 536.090. The decision reached by the Commission is totally a
matter of the exercise of its discretion. Id. In a non-contested case, judicial review is restricted to determining only whether or not the
Commission abused its discretion in denying a hearing (if a hearing was denied) and whether or not the commission's order was lawful.
Id.

9 Public Counsel, 210 S.W.3d at 353.

10 Id. Moreover, the Companies are the only parties holding a substantive right that could be affected by the Commission’s decision.

Thus, no other party has a substantive due process right requiring a pre-deprivation evidentiary hearing. Utility customers have no vested
property rights in utility rates that are protected by the Fifth and Fourteenth Amendments. State ex rel. Jackson County v. Public Service
Commission, 532 S.W.2d 20, 31 -32 (Mo. banc 1975).

! Public Counsel, 210 S.W.3d at 355.
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Section 392.200.1, RSMo Supp. 2010, requires that every telecommunications
company impose “just and reasonable” charges on its customers. Under the old system of
regulation, Section 392.240.1, RSMo 2000, gave the Commission authority to review a
telephone company’s earnings and expenses to determine whether the company was
indeed charging “just and reasonable” rates. However, in 2008, the legislature modified
Section 392.420, RSMo Supp. 2010, to allow an incumbent local exchange companies to
waive application of specified statutory provisions if the company was subject to
competition within the exchange it serves. The statute specifically allows the Companies to

waive application of the earnings review provision of Section 392.240.1, RSMo 2000.%2

The Companies have exercised their right to waive the application of Section 392.240.1;%
however, the Companies cannot, waive the “just and reasonable” requirements of Section
392.200.1. Thus, the Commission still must determine whether the revised rates the
Companies would charge under its revised tariffs are “just and reasonable”.

There is sufficient information available to the Commission to conclude that the
Companies’ revised tariff filings will result in “just and reasonable” rates. As the FCC found
in its order, the local rates currently charged by the Companies are far below the local rates
charged by urban telephone companies. The FCC’s order requires the Companies to raise
those rates to an amount closer to average or lose USF funding. Additionally, Staff has
completed an analysis and comparisons demonstrating that the tariff rates proposed are
reasonable in light of the rates charged for local telephone service by other small, rural,
incumbent local telephone companies. It is reasonable to conclude that average and

comparable rates are “just and reasonable” rates.'*

After reviewing Staff’s verified recommendation and memorandum, the Companies’
filings, and the FCC’s ordered changes, the Commission independently and impartially
finds and concludes that the tariffs filed by the Companies set just and reasonable rates.

12 Section 392.420, RSMo Supp. 2010, provides in pertinent part:
Notwithstanding any other provision of law in this chapter and chapter 386, where an alternative local exchange
telecommunications company is authorized to provide local exchange telecommunications services in an incumbent local
exchange telecommunications company’s authorized service area, the incumbent local exchange telecommunications
company may opt into all or some of the above listed statutory and commission rule waivers by filing a notice of election with the
commission that specifies which waivers are elected. In addition, where an interconnected voice over Internet protocol service
provider is registered to provide service in an incumbent local exchange telecommunications company’s authorized service
area under section 392.550, the incumbent local exchange telecommunications company may opt into all or some of the
above-listed statutory and commission rule waivers by filing a notice of election with the commission that specifies which
waivers are elected. ...
The preceding paragraph in Section 392.420 specifically lists 392.240.1 as a subsection that may be waived.
13 Staff Recommendation Page 4.
14 As the Commission noted in File Number TR-2012-0298(Choctaw) and File Number TR-2012-0299 (MoKan Dial), even if an
earnings review were undertaken, such a review would be unlikely to yield reliable information at this time. The problem is that the
FCC’s order does not just affect the small telephone companies’ local rates. Another portion of that order requires the
Companies to reduce their intra-state access rates by July 1, 2012 and to move to a bill and keep regime for intra-MTA wireless
traffic. These changes will have an impact on the revenue earned by the Companies and would make a historical review of the
companies’ earnings essentially meaningless for determining their likely future earnings.
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Motions for Expedited Treatment
All of the Companies have sought expedited treatment on their FCC compliance

tariffs noting that they are responding as quickly as possible in relation to the issuance of
the FCC’s USF/ICC Order. Because the Companies have already begun the billing
process, June bills and the customer notice are already being processed and may in some
cases have already gone out to customers. Consequently, the Companies requested that
the Commission issue an order no later than May 23, 2012 approving the Company’s tariffs
to be effective June 1, 2012, with the understanding that the proposed rate changes will not
be implemented until July 1, 2012.

The Companies assert that expedited relief will prevent harm to both the Companies
and their customers. Specifically the Companies state that expedited relief will: (1) allow
the Companies to comply with the FCC’s USF/ICC Order; (2) prevent the company from
losing six months of USF HCL resulting in substantial harm and revenue losses to the
Companies that can impair their ability to continue providing service in high-cost, low-
density rural areas; (3) the Companies’ customers will see no rate changes on their bills
until July 1, 2012 as originally intended; and (4) the Companies’ customers will receive 30
days customer notice of the changes without the need for a confusing second customer
notice.

Section 392.220.2, RSMo Supp. 2012, provides, in pertinent part: “The Commission
for good cause shown may allow changes in rates, charges or rentals without requiring
thirty days’ notice, under such circumstances as it may prescribe.” “Good cause,” is

defined as showing a “legally sufficient ground or reason” under the circumstances. '

Good cause means a good faith request for reasonable relief.*® To constitute good cause,
the reason “must be real, not imaginary, substantial, not trifing, and reasonable, not

whimsical, and good faith is an essential element.”’”  Commission Rule 4 CSR 240-
2.080(14) lists additional requirements when a utility requests expedited treatment and it
provides:
(14) Any request for expedited treatment shall include the words “Motion for
Expedited Treatment” in the title of the pleading. The pleading shall also set out
with particularity the following:
(A) The date by which the party desires the commission to act;
(B) The harm that will be avoided, or the benefit that will accrue, including a
statement of the negative effect, or that there will be no negative effect, on the
party’s customers or the general public, if the commission acts by the date desired
by the party; and
(C) That the pleading was filed as soon as it could have been or an explanation why
it was not.

15 Wilson v. Morris, 369 S.W.2d 402, 407 (Mo.1963); Black’s Law Dictionary, 6th ed., West Group, 1990, p. 692.

16 American Family Ins. Co. v. Hilden, 936 S.W.2d 207 (Mo. App. 1996).

17 Schuenemann v. Route 66 Rail Haven, Ltd., 353 S.W.3d 691, 696 (Mo. App. 2011), citing to, Belle State Bank v. Indus. Comm™,
547 S.W.2d 841, 846 (Mo. App. 1977).
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The unique circumstances created by the FCC’s Third Order constitute good cause
to approve the Companies’ tariffs and direct that they become effective on an expedited
basis. The Commission independently and impartially finds and concludes that the
Companies have satisfied all of the statutory and rule requirements to received expedited
treatment on their proposed tariffs. The Commission also independently and impartially
finds and concludes that good cause has been shown to waive the thirty-day notice
requirements of Sections 392.220.2 and 392.230.5, RSMo, Supp. 2012 and to direct the
tariffs to become effective on an expedited basis.

THE COMMISSION ORDERS THAT:

1. The tariff filed by BPS Telephone Company in File Number IT-2012-0374,
assigned Tariff Tracking Number JI-2012-0708, bearing an issue date of May 9, 2012 and
an effective date of July 1, 2012 is approved. BPS Telephone Company’s motion for
expedited treatment is granted and the tariff shall become effective on June 1, 2012.

2. The tariff filed by Alma Telephone Company in File Number IT-2012-0375,
assigned Tariff Tracking Number JI-2012-0739, bearing an issue date of May 16, 2012
and an effective date of June 15, 2012 is approved. Alma Telephone Company’s motion
for expedited treatment is granted and the tariff shall become effective on June 1, 2012.

3. The tariff filed by Citizens Telephone Company of Higginsville, Missouri in File
Number IT-2012-0377, assigned Tariff Tracking Number JI-2012-0709, bearing an issue
date of May 9, 2012 and an effective date of July 1, 2012 is approved. Citizens Telephone
Company of Higginsville, Missouri’s motion for expedited treatment is granted and the tariff
shall become effective on June 1, 2012.

4, The tariff filed by Ellington Telephone Company in File Number IT-2012-0378,
assigned Tariff Tracking Number JI-2012-0710, bearing an issue date of May 9, 2012 and
an effective date of July 1, 2012 is approved. Ellington Telephone Company’s motion for
expedited treatment is granted and the tariff shall become effective on June 1, 2012.

5. The tariff filed by Farber Telephone Company in File Number 1T-2012-0379,
assigned Tariff Tracking Number JI-2012-0711, bearing an issue date of May 9, 2012 and
an effective date of July 1, 2012 is approved. Farber Telephone Company’s motion for
expedited treatment is granted and the tariff shall become effective on June 1, 2012.

6. The tariff filed by Goodman Telephone Company in File Number IT-2012-
0380, assigned Tariff Tracking Number JI-2012-0725, bearing an issue date of
May 15, 2012 and an effective date of July 1, 2012 is approved. Goodman Telephone
Company’s motion for expedited treatment is granted and the tariff shall become effective
on June 1, 2012.

7. The tariff filed by Granby Telephone Company in File Number 1T-2012-
0381, assigned Tariff Tracking Number JI-2012-0728, bearing an issue date of May 15,
2012 and an effective date of July 1, 2012 is approved. Granby Telephone Company’s
motion for expedited treatment is granted and the tariff shall become effective on June 1,
2012.

8. The tariff filed by K.L.M. Telephone Company in File Number IT-2012-0382,
assigned Tariff Tracking Number JI-2012-0712, bearing an issue date of May 9, 2012 and
an effective date of July 1, 2012 is approved. K.L.M. Telephone Company’s motion for
expedited treatment is granted and the tariff shall become effective on June 1, 2012.
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9. The tariff filed by Miller Telephone Company in File Number IT-2012-0383,
assigned Tariff Tracking Number JI-2012-0719, bearing an issue date of May 10, 2012 and
an effective date of July 1, 2012 is approved. Miller Telephone Company’s motion for
expedited treatment is granted and the tariff shall become effective on June 1, 2012.

10. The tariff filed by Oregon Farmers Mutual Telephone Company in File
Number IT-2012-0384, assigned Tariff Tracking Number JI-2012-0713, bearing an issue
date of May 11, 2012 and an effective date of July 1, 2012 is approved. Oregon Farmers
Mutual Telephone Company’s motion for expedited treatment is granted and the tariff shall
become effective on June 1, 2012.

11. The tariff filed by Ozark Telephone Company in File Number 1T-2012-0385,
assigned Tariff Tracking Number JI-2012-0726, bearing an issue date of May 15, 2012 and
an effective date of July 1, 2012 is approved. Ozark Telephone Company’s motion for
expedited treatment is granted and the tariff shall become effective on June 1, 2012.

12. The tariff filed by Peace Valley Telephone Company in File Number IT-2012-
0386, assigned Tariff Tracking Number JI-2012-0715, bearing an issue date of May 9, 2012
and an effective date of July 1, 2012 is approved. Peace Valley Telephone Company’s
motion for expedited treatment is granted and the tariff shall become effective on
June 1, 2012.

13.  The tariff filed by Seneca Telephone Company in File Number IT-2012-0387,
assigned Tariff Tracking Number JI-2012-0727, bearing an issue date of May 15, 2012 and
an effective date of July 1, 2012 is approved. Seneca Telephone Company’s motion for
expedited treatment is granted and the tariff shall become effective on June 1, 2012.

14. The tariff filed by Steelville Telephone Company in File Number 1T-2012-
0388, assigned Tariff Tracking Number JI-2012-0721, bearing an issue date of
May 11, 2012 and an effective date of July 1, 2012 is approved. Steelville Telephone
Company’s motion for expedited treatment is granted and the tariff shall become effective
on June 1, 2012.

15. The tariff filed by Stoutland Telephone Company in File Number IT-2012-
0389, assigned Tariff Tracking Number JI-2012-0714, bearing an issue date of May 9, 2012
and an effective date of June 28, 2012 is approved. Stoutland Telephone Company’s
motion for expedited treatment is granted and the tariff shall become effective on
June 1, 2012.

16. The tariff filed by FairPoint Communications Missouri, Inc. d/b/a FairPoint
Communications in File Number IT-2012-0390, assigned Tariff Tracking Number JI-2012-
0720, bearing an issue date of May 11, 2012 and an effective date of July 1, 2012 is
approved. FairPoint Communications Missouri, Inc. d/b/a FairPoint Communications’
motion for expedited treatment is granted and the tariff shall become effective on
June 1, 2012.

17. The thirty-day notice requirements of Sections 392.220.2 and 392.230.5,
RSMo Supp. 2012, are waived with respect to all tariffs approved in paragraphs 1 through
16 above, and as delineated in the body of this order.

18. The Staff of the Missouri Public Service Commission’s May 23, 2012 verified
Recommendation and Memorandum, as amended on May 24, 2012, is attached to this
order as Attachment A.
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19. This order shall become effective on June 1, 2012.
20. These files shall be closed on June 2, 2012.

Harold Stearley, Deputy Chief Regulatory
Law Judge, by delegation of authority
pursuant to Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri
on this 24™ day of May, 2012.
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Application of Kansas City Power & Light Company for Approval of the Transfer of
Existing Common Facilities and Permit Interests, and Materials and Supplies
Inventory Administration at the latan Generating Station

Case No. EO-2011-0334

Electric. 846 Relations between connecting companies generally. The Commission granted the
company’s unopposed motion to apportion interests related to the latan Generating Station among the
utilities that own latan.

ORDER GRANTING APPLICATION

Issue Date: June 20, 2012 Effective Date: June 30, 2012

The Missouri Public Service Commission is granting the Application and
authorizing the transactions that are the subject of the application. Those transactions
will apportion interests related to latan Generating Station (“latan”) among the owners of
latan. Three interests are at issue: facilities common to latan’s Units 1 and 2 (“‘common
facilities”), permits, and inventory.

A. Procedure

Kansas City Power & Light Company (‘KCPL”) filed the application.! The
Commission ordered notice of the application® including notice to affected political
subdivisions.®>  The Commission received applications to intervene from The Empire
District Electric Company (“‘Empire”),* Kansas Electric Power Cooperative, Inc.
(“KEPCO0”),> and Missouri Joint Municipal Electric Utility Commission (“MJMEUC”), ° all
of which the Commission granted.”  Staff filed its recommendation® in favor of the
application subject to certain conditions.

The Commission received no response to the recommendation within the time
set by regulation.® No law requires an evidentiary hearing on the unopposed
application, and no person has sought one, so™ this action is not a contested case'!
and the Commission need not separately set forth its findings of fact.

On March 9, 2012.

Order date March 14, 2012.

Order dated March 26, 2012.

On March 13, 2012.

On March 26, 2012.

On March 28, 2012.

Orders dated March 26 and April 12, 2012.
On June 4, 2012.

4 CSR 240-2.080(15).

State ex rel. Rex Deffenderfer Ent., Inc. v. Public Serv. Comm’, 776 S.W.2d 494, 496 (Mo. App., W.D. 1989).
Section 536.010(4), RSMo Supp. 2010.
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The application is within the Commission’s jurisdiction under the following
provision:
No . . . electrical corporation . . . shall hereafter . . . lease,
transfer, . . . or otherwise dispose of . . . any part of its . . .
works or system, necessary or useful in the performance of
its duties to the public, nor by any means, direct or indirect,
merge or consolidate such works or system . . ., or any part
thereof, with any other corporation, person or public utility,
without having first secured from the commission an order

authorizing it so to do.[*?]

The Commission will deny the application only if approval would be detrimental to the
public interest.™
B. Merits

The transactions at issue address relationships among latan’s owners as altered
by the agreement to build Unit 2 at latan. latan includes:

e Unit 1, an older unit owned by KCPL, KCP&L Greater Missouri Operations
("GMOQO?”), and Empire (“Unit 1 owners”).

e Unit 2, a newer unit owned by KCPL, GMO, Empire, MJMEUC, and
KEPCo (“Unit 2 owners”).

e Common facilities, facilities that commonly serve both Unit 1 and Unit 2,
but owned only by KCPL, GMO, and Empire.

The common facilities at issue in this action are only those in existence as of May 19,
2006, when the Unit 2 owners agreed to build Unit 2 (“existing common facilities”).

1. Existing Common Facilities

KCPL, GMO, and Empire own the existing common facilities in proportion to their
Unit 1 ownership, and MJIMEUC and KEPCo have no ownership in the existing common
facilities. KCPL, GMO, and Empire, MJIMEUC, and KEPCo have agreed that all of them
shall own the existing common facilities in proportion to their ownership in Units 1 and 2

2. Unit 2 Permits

KCPL secured the permits required to build Unit 2. The Unit 2 owners agreed to
contribute toward the permits, and receive ownership of the permits, in proportion to
their ownership of Unit 2. All Unit 2 owners have made their contributions and KCPL
now asks to distribute interests in the permits to the other Unit 2 owners.

12 Section 393.190.1, RSMo 2000.
13 State ex rel. City of St. Louis v. Public Serv. Comm'n of Missouri, 73 S.W.2d 393, 400 (Mo. 1934).
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3. Inventory

In the Unit 2 accounting manual, inventories of materials and supplies for Unit 1,
Unit 2, and Unit 3 are separate. In practice, the owners account for all latan inventory
collectively in proportion to their ownership interests because that practice is more
economical. In case those transactions are within the statute cited above, KCPL asks
permission for such transactions.
C. Ruling
The verified filings show that the transactions will cause no detriment to the

public interest. Therefore, the Commission will approve the application. The unopposed
resolution of this action constitutes good cause for this order’s effective date to be less

than 30 days from this order’s issuance date.**

THE COMMISSION ORDERS THAT:
1. The Application is granted.
2. The transactions that are the subject of the Application are authorized.
3. This order shall become effective on June 30, 2012.

4. This file shall close on July 2, 2012.

Gunn, Chm., Jarrett, Kenney, and
Stoll, CC., concur.

Daniel Jordan, Senior Regulatory Law Judge

14 Section 386.490.2, S.B. 48, 96th Gen. Assem., an Reg. Sess.
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Joint Application of Kansas City Power & Light Company, KCP&L Greater Missouri
Operations Company and The Empire District Electric Company for Authority to
Enter Into Certain Leases and Agreements Regarding Existing Common Facilities at
the latan Generating Station

File No. EO-2012-0015

Electric. 846 Relations between connecting companies generally. The Commission granted the
company’s unopposed motion to apportion interests related to the latan Generating Station among the
utilities that own that station.

ORDER GRANTING APPLICATION

Issue Date: June 20, 2011 Effective Date: June 30, 2011

The Missouri Public Service Commission is granting the application,® and
authorizing the transactions that are the subject of the application, with clarifications
suggested by Staff.

A. Procedure

Kansas City Power & Light Company (‘KCP&L”), KCP&L Greater Missouri
Operations Company (“GMQO”), and The Empire District Electric Company (‘Empire”)
filed the application.? The Commission ordered notice of the application® including
notice to affected political subdivisions. ~ The Commission received applications to
intervene from Kansas Electric Power Cooperative, Inc. (“‘KEPCo0”),°> and Missouri Joint
Municipal Electric Utility Commission (“MJMEUC”),® both of which the Commission
granted.” Staff filed its recommendation® in favor of the application subject to certain
conditions.

The Commission received no response to the recommendation within the time
set by regulation.® No law requires an evidentiary hearing on the unopposed application,

and no person has sought one, so'° this action is not a contested case'! and the
Commission need not set out its findings of fact separately.

! Joint Application of Kansas City Power & Light Company, KCP&L Greater Missouri Operations Company and The
Empire District Electric Company.

On March 9, 2012.

Order date March 14, 2012.
Order dated March 26, 2012.
On March 26, 2012.

On March 28, 2012.

Order dated April 12, 2012.

On June 4, 2012.

4 CSR 240-2.080(15).

State ex rel. Rex Deffenderfer Ent., Inc. v. Public Serv. Comm’, 776 S.W.2d 494, 496 (Mo. App., W.D. 1989).
Section 536.010(4), RSMo Supp. 2010.

B@m\lmmbwl\)




KANSAS CITY POWER & LIGHT COMPANY, et al.

22 Mo. P.S.C. 3d 163

The application is within the Commission’s has jurisdiction under the following
provision:

No . . . electrical corporation . . . shall hereafter . . . lease,
transfer, . . . or otherwise dispose of . . . any part of its . . .
works or system, necessary or useful in the performance of
its duties to the public, nor by any means, direct or indirect,
merge or consolidate such works or system . . . , or any part
thereof, with any other corporation, person or public utility,
without having first secured from the commission an order
authorizing it so to do. [*]

The Commission will deny the application only if approval would be detrimental to the
public interest. '3

B. Merits
The transactions at issue address relationships among latan’s owners as altered
by the agreement to build Unit 2 at latan. latan now includes:

e Unit 1, an older unit owned by KCPL, KCP&L Greater Missouri Operations
("GMOQO?”), and Empire (“Unit 1 owners”).

e Unit 2, a newer unit owned by KCPL, GMO, Empire, MJMEUC, and
KEPCo (“Unit 2 owners”).

e Common facilities, facilities that commonly serve both Unit 1 and Unit 2.

e The land initially acquired for latan (“site”), owned by the Unit 1 owners, as
tenants in common.

In addition, adjacent to the site is:
e The Nower Property, owned solely by KCPL.

The transactions include payment for the rights transferred and proportionate shares of
costs associated with the land and facilities at issue.

12 Section 393.190.1, RSMo 2000.
13 State ex rel. City of St. Louis v. Public Serv. Comm'n of Missouri, 73 S.W.2d 393, 400 (Mo. 1934).
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1. Unit 2 Site Lease
The Unit 2 owners hold no interest in the site. The Unit 1 owners will lease portions
of the site covering Unit 2, and the common facilities, to the Unit 1 owners and Unit 2
owners. The result will be ownership and leasehold in the site, as to Unit 2 and common
facilities, in the same proportion as ownership of Unit 2. In addition, the Unit 2 Site
Lease will convey easements from the Unit 1 owners to the Unit 2 owners for
access to Unit 2 and the common facilities.

2. Nower Property Lease
KCPL will lease the Nower property to the other Unit 2 owners for use as an ash
landfill for latan and possibly other facilities. The result will be ownership and leasehold in
the Nower Property in the same proportion as the “existing common facilities”* after the
transfer authorized in file no. EO-2011-0334. Possible use for other facilities is
among the sources of Staff's concerns and clarifications as to accounting and
ratemaking treatment set forth in the ordered paragraphs.

C. Ruling
The public interest will suffer no detriment from the transactions, according to the

verified filings, and Staff's clarifications merely reserve any ruling related to accounting
and rate-making. Therefore, the Commission will approve the application with Staff’s
clarifications. The unopposed resolution of this action constitutes good cause for this

order’s effective date to be less than 30 days from this order’s issuance date.

THE COMMISSION ORDERS THAT:

1. The Joint Application of Kansas City Power & Light Company, KCP&L
Greater Missouri Operations Company and The Empire District Electric Company
(“application”) is granted.

2. The leases and related transactions that are the subject of the application are
authorized.

3. This order does not determine any matter related to accounting or ratemaking in
File No. ER-2012-0174, File No. ER-2012-0175, and the next general rate action of The
Empire District Electric Company. As to those actions, this order also does not restrict
the Commission’s staff (“Staff’) from making any argument related to accounting or
ratemaking. This paragraph includes the pro forma journal entries set forth in
Kansas City Power & Light Company’s response to Staff’'s data requests.

4. This order shall become effective on June 30, 2012.

5. This file shall close on July 2, 2012.

Gunn, Chm., Jarrett, Kenney, and
Stoll, CC., concur.

Daniel Jordan, Senior Regulatory Law Judge

14 Those in existence as of May 19, 2006, when the Unit 2 owners agreed to build Unit 2.

15 Section 386.490.2, S.B. 48, 96th Gen. Assem., an Reg. Sess.
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Danielle Leach, Complainant vs. Laclede Gas Company, Respondent

File No. GC-2012-0120

Evidence, Practice and Procedure. 833 Defaults. Dismissal of complaint without prejudice was
appropriate where the complainant failed to respond to multiple orders from the Commission.

ORDER DISMISSING COMPLAINT

Issue Date: June 20, 2012 Effective Date: July 19, 2012

On October 18, 2011, Danielle Leach filed a letter with the Commission, which
appeared to be a complaint against Laclede Gas Company. This complaint file was
opened, a notice of the complaint was issued, and Laclede was directed to file an answer.
On October 25, complainant informed the undersigned judge that the letter was intended to
be a complaint against personnel at the Commission but that she also intended to pursue a
complaint against Laclede. Rather than close this complaint file, the Commission issued an
order staying this matter and relieving Laclede of filing an answer until Ms. Leach filed
formal complaint forms.

Immediately, on two occasions, the Commission’s Consumer Services Division
mailed formal complaint forms to Ms. Leach to be filed in this case. Ms. Leach did not
return the forms. The Commission then issued an order directing Ms. Leach to file a
statement, no later than May 24, 2012, of her intention to pursue this complaint. In the
order, the Commission informed Ms. Leach that if she failed to respond to the order this
case may be dismissed. Ms. Leach has yet to respond to the Commission’s order.

Commission rule 4 CSR 240-2.116(3) states that a party may be dismissed from a
case for failure to respond to a Commission order. Further, Commission rule 4 CSR
240-2.116(2) states that a case may be dismissed for lack of prosecution if no action has
occurred in the case for 90 days. Because Ms. Leach has failed to respond to a
Commission order, the Commission will dismiss her as a party. Also, even considering
Ms. Leach’s statement to the judge in October of 2011 that she intended to pursue this
matter, there has been no action in this file for well over 90 days. The Commission will
therefore dismiss the case and the file shall be closed.

If Ms. Leach wishes to bring her concerns about Laclede to the Commission’s
attention, this order does not prevent her from filing a formal complaint. If she chooses to
do so, a separate case file will be opened.

THE COMMISSION ORDERS THAT:
1. This case is dismissed for lack of prosecution on July 19, 2012.
2. This case shall be closed on July 20, 2012.

Gunn, Chm., Kenney and Stoll, CC., concur.
Jarrett, C., concurs, with separate concurring
opinion to follow.

Jones, Senior Regulatory Law Judge
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Danielle Leach, Complainant vs. Laclede Gas Company, Respondent
File No. GC-2012-0120

CONCURRING OPINION OF COMMISSIONER TERRY M. JARRETT
IN ORDER DISMISSING COMPLAINT

This matter was designated as a “complaint” case with a “GC” denomination in
the EFIS system. However, based upon the letter submitted by Ms. Leach and the
remainder of the file, this matter does not represent a complaint against Laclede Gas
Company (“Laclede”). Ms. Leach, according to her own filing and representations she
made to the regulatory law judge, had intended to file a complaint against the
Commission Staff, and any complaint against Laclede would be submitted at a later time.
That time never arrived. Because this Commission keeps track of complaints made
against the utilities it regulates, it is vitally important that matters which are not real
complaints are not characterized as such.

While | concur in the result reached in this matter, | write separately to distinguish
that despite the EFIS file number given here, this matter is not and never was a
complaint against Laclede. Therefore, Staff should not include this file in their tracking of
complaints filed against Laclede.
Respectfully submitted,

%%Mf

Jarfett, Commissioner

Dated in Jefferson City,

Missouri, on this 20" day of
June, 2012.
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In the Matter of the Assessment Against the Public Utilities in the State of Missouri
for the Expenses of the Commission for the Fiscal Year Commencing July 1, 2012

Case No. AO-2012-0424

Public Utilities. 81 Generally. The Commission established the assessment amount for fiscal year 2013.

ASSESSMENT ORDER FOR FISCAL YEAR 2013
Issue Date: June 20, 2012 Effective Date: July 1, 2012

Pursuant to 386.370, RSMo 2000, the Commission estimates the
expenses to be incurred by it during the fiscal year commencing July 1, 2012. These
expenses are reasonably attributable to the regulation of public utilities as provided in
Chapters 386, 392 and 393, RSMo and amount to $19,204,332. Within that total, the
Commission estimates the expenses directly attributable to the regulation of the six
groups of public utilities: electrical, gas, heating, water, sewer and telephone, which total
for all groups $10,152,900. In addition to the separately identified costs for each utility
group, the Commission estimates the amount of expenses that could not be attributed
directly to any utility group of $9,051,432.

The Commission estimates that the amount of Federal Gas Safety reimbursement
will be $540,852. The unexpended balance in the Public Service Commission Fund in the
hands of the State Treasurer on July 1, 2012, is estimated to be $1,543,374. The
Commission deducts these amounts and estimates its Fiscal Year 2013 Assessment to
be $17,120,106. The unexpended sum is allocated as a deduction from the estimated
expenses of each utilities group listed above, in proportion to the group’s gross
intrastate operating revenue as a percentage of all groups’ gross intrastate operating
revenue for the calendar year of 2011, as provided by law. The reimbursement from the
federal gas safety program is deducted from the estimated expenses attributed to the
gas utility group.

The Commission allocates to each utility group its directly attributable estimated
expenses. Additional common, administrative and other costs not directly attributable to
any particular utility group are assessed according to the group's proportion of the total
gross intrastate operating revenue of all utilities groups. Those amounts are set out with
more specificity in documents located on the Commission’s web page at
http://www.psc.mo.gov.

The Commission fixes the amount so allocated to each such group of public
utilities, net of said estimated unexpended fund balance and federal reimbursement as
follows:

Electric .......cceeveunnnee... $ 8,349,273
Gas ..o $ 4,075,456
Steam/Heating ..........cc.cccuee.. $ 240,939
Water ......cccevvvvevveneennn.. $ 1,894,982
SEWEN ..ovvveeeeieeeeciviennn, $ 414,496
Telephone................... $ 2,144,960

Total ..o $17,120,106


http://www.psc.mo.gov/
http://www.psc.mo.gov/

ASSESSMENT ORDER FOR FISCAL YEAR 2013
22 Mo. P.S.C. 3d 168

The Commission will collect an assessment for the Office of Public
Counsel which is included in the total assessment amount of $17,120,106.

The Commission allocates a proportionate share of the $17,120,106 to each
industry group as indicated above. The amount allocated to each industry group is
allotted to the companies within that group. This allotment is accomplished according to
the percentage of each individual company’s gross intrastate operating revenues
compared to the total gross intrastate operating revenues for that group. The amount
allotted to a company is the amount assessed to that company.

The Budget and Fiscal Services Department of the Commission is hereby directed
to calculate the amount of such assessment against each public utility, and the
Commission’s Director of Administration and Regulatory Policy shall render a statement
of such assessment to each public utility on or before July 1, 2012. The assessment
shall be due and payable on or before July 15, 2012, or at the option of each public
utility, it may be paid in equal quarterly installments on or before July 15, 2012, October
15, 2012, January 15, 2013, and April 15, 2013. The Budget and Fiscal Services
Department shall deliver checks to the Director of Revenue the day they are received.

All checks shall be made payable to the Director of Revenue, State of
Missouri; however, these checks must be sent to:

Missouri Public Service Commission
Budget and Fiscal Services Department
P.O. Box 360

Jefferson City, MO, 65102-0360

IT IS ORDERED THAT:

1. The assessment for fiscal year 2013 shall be as set forth herein.

2. The Budget and Fiscal Services Department of the Commission shall
calculate the amount of such assessment against each public utility.

3. On behalf of the Commission, the Commission’s Director of Administration

and Regulatory Policy shall render a statement of such assessment to each public utility
on or before July 1, 2012.

4. Each public utility shall pay its assessment as set forth herein.

5. The Budget and Fiscal Services Department shall deliver checks to the
Director of Revenue the day they are received.

6. This order shall become effective on July 1, 2012.

Gunn, Chm., Jarrett, Kenney, and
Stoll, CC., concur.

Woodruff, Chief Regulatory Law Judge
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In the Matter of Lincoln County Sewer & Water, LLC For a Certificate of
Convenience And Necessity Authorizing it to Own, Operate, Maintain, Control and
Manage Water Systems in Lincoln County, Missouri

File No. WA-2012-0018, et al.

Certificates. 81. Generally. Water. 84. Transfer, lease and sale. Sewer. 84. Transfer, lease and sale.
Having found that the factors for approving a transfer of assets and granting a certificate of convenience and
necessity were satisfied, and having found that it is in the public interest for Lincoln County Sewer & Water,
LLC, to provide the water and sewer service to the customers currently being served by the unregulated
systems at the developments of Rockport and Bennington, the Commission found that the public interest
standards for approving a transfer of assets and granting a certificate of convenience and necessity were
satisfied. Thus, the Commission approved the transfer of assets and granted the certificate.

ORDER APPROVING UNANIMOUS STIPULATION AND AGREEMENT,
APPROVING TRANSFER OF ASSETS AND GRANTING CERTIFICATES OF
CONVENIENCE AND NECESSITY

Issue Date: June 27, 2012 Effective Date: July 6, 2012

Background
On July 19, 2011, Lincoln County Sewer & Water, L.L.C. (“LCSW”) filed two

applications with the Commission seeking certificates of convenience and necessity
(“CCNs”) to own, operate, maintain, control and manage water and sewer systems in

Lincoln County, Missouri.® The areas generally encompassed by the requested CCNs
would require approving a transfer of assets of the systems serving two existing
developments (Rockport and Bennington) to LCSW. Those water and sewer systems are

not currently regulated by the Commission.? The combined water and sewer systems

serve approximately 112 residential customers.>

The commission issued notice and set a deadline for intervention requests. No
person or entity sought to intervene. At Staff's request, the Commission held a Local
Public Hearing on August 25, 2011.

On February 10, 2012, Staff filed its recommendation to approve the transfer of
assets and to grant LCSW the CCNs subiject to certain conditions. LCSW and the Office of
the Public Counsel opposed Staff’'s recommendation. The parties attempted to negotiate a
settlement, but eventually requested a procedural schedule culminating with an evidentiary
hearing to be held on August 16-17, 2012. However, on June 7, 2012, the parties filed a
Unanimous Stipulation and Agreement (“Agreement”) purporting to resolve all issues in this
matter.

1
File Numbers WA-2012-0018 and SA-2012-0019 were consolidated on August 3, 2011.

2 The applications were apparently filed in response to two complaint actions filed by the Commission’s Staff on February 10, 2011,
alleging the entities and individuals operating those systems were unlawfully operating as water and sewer entities that should be
under the jurisdiction of the Commission (File Numbers WC- 2011-0253 and SC-2011-0254). LCSW was created as a Limited Liability
Company for the purpose of receiving the transfer of the water and sewer assets.

3
The systems are described in complete detail in Staffs Recommendation filed on February 10, 2012.



LINCOLN COUNTY SEWER & WATER, LLC

22 Mo. P.S.C. 3d 170

The Agreement

The parties agree that LCWS has satisfied all legal requirements for the Commission
to approve the transfer of assets and grant the CCNs for the water and sewer systems
serving the areas described in the Agreement. The parties have also agreed to the
systems’ rate base, rate base exclusions, rates for customers, depreciation rates, records
maintenance, provisions for outdoor water usage, documentation of insurance coverage
and computer equipment, a meter installation plan, and for the use of time sheets.
Additionally, there are provisions addressing future rate adjustments, follow-up reviews, a

deadline for filing tariffs, and requiring compliance with the Commission’s rules.*

Analysis and Decision
The legal standards for approving a transfer of assets and for granting CCNs are

fully articulated in Commission File Number WM-2012-0288, and the Commission

incorporates the discussion of those standards by reference in this order.> And, while the
procedural posture of this case evolved into that of a contested nature, contested matters

may be resolved informally by agreement.6 The parties have now retracted their request
for an evidentiary hearing and this matter is now of the nature of a non-contested case.
Because this is a non-contested case, the Commission acts on discretion or on evidence

that is not formally adduced and preserved.7 There is no evidentiary record.®
Consequently, the Commission bases its decision on the parties’ verified filings.

Based on the Commission’s independent and impartial review of the verified filings,
the Commission finds and concludes that all legal requirements for approving the
requested transfer of assets and granting the requested CCNs have been satisfied. The
water and sewer service to the customers currently being served in the Rockport and

Bennington developments subject to the conditions set forth in the Agreement. ° And,
without further discussion, the Commission incorporates all provisions of the Agreement, as if
fully set forth, into this order.

4
Staff has also agreed to dismiss, with prejudice, its outstanding complaint actions referenced in Footnote No. 2.

5 See File Number WM-2012-0288, Order Approving Transfer Of Assets And Granting Certificate Of Convenience And
Necessity, issued on May 9, 2012 and effective on May 18, 2012.

6 The Agreement waives procedural requirements that would otherwise be necessary before final decision. Section 536.060, RSMo
2000. Pursuant to 536.010(4), a contested case “means a proceeding before an agency in which legal rights, duties or privileges of
specific parties are required by law to be determined after hearing.” Section 393.190, governing the transfer of assets, does not require a
hearing prior to the Commission rendering a decision. While Section 393.170, governing the grant of a CCN, contemplates a
Commission decision following “due hearing,” the term “hearing” “presupposes a proceeding before a competent tribunal for the
trial of issues between adversary parties, the presentation and the consideration of proofs and arguments, and determinative action by the
tribunal with respect to the issues ... ‘Hearing’ involves an opposite party; ... it contemplates a listening to facts and evidence for the sake of
adjudication ... The term has been held synonymous with ‘opportunity to be heard’.” State ex rel. Rex Deffenderfer Enterprises, Inc. v.
Public Service Comm'n of State of Mo., 776 S.W.2d 494, 495-496 (Mo. App. 1989). The requirement for a hearing was met in this
matter when the opportunity for a hearing was provided and no party requested the opportunity to present evidence. Id. Ultimately, the
parties agreed to forego a contested case proceeding after being provided the opportunity for an evidentiary hearing.

! State ex rel. Public Counsel v. Public Service Comm'n, 210 S.W.3d 344, 353-355 (Mo. App. 2006).

8 Id. The competent and substantial evidence standard of Article V, Section 18, does not apply to administrative cases in which a
hearing is not required by law.”ld.

9 Also, because the settlement being approved disposes of this action, the Commission need not separately state its findings of fact.
Section 536.090, RSMo 2000.
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THE COMMISSION ORDERS THAT:

1. The Unanimous Stipulation and Agreement (“Agreement”), filed by the parties
on June 7, 2012, is approved. The provisions of the Agreement are incorporated into this
order, as if fully set forth, unconditionally and without modification. The signatory parties
shall comply with the terms of the Agreement. A copy of the Agreement shall be attached
to this order as “Attachment A.”

2. The transfer of assets and certificates of convenience and necessity
requested by Lincoln County Sewer & Water, L.L.C. are granted.

3. Lincoln County Sewer & Water, L.L.C. shall file its tariffs per the schedule
delineated in the Agreement.

4. Nothing in this order constitutes a finding that would preclude the
Commission from considering the ratemaking treatment to be afforded any matters by
Lincoln County Sewer & Water, L.L.C. in any later proceeding.

5. This order shall become effective on July 6, 2012.

Gunn, Chm., Jarrett, Kenney, and
Stoll, CC., concur.

Stearley, Deputy Chief Regulatory Law Judge

NOTE: The Stipulation and Agreement in this case has not been published. If needed, this document is
available in the official case files of the Public Service Commission.
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In the Matter of Missouri-American Water Company for a Certificate of Convenience
and Necessity Authorizing it to Install, Own, Acquire, Construct, Operate, Control,
Manage, and Maintain Water and Sewer Systems in Christian and Taney Counties,
Missouri.

File No. WA-2012-0066, et al.

Certificates. 81. Generally. Water. 82. Certificate of convenience and necessity. Having found that
the factors for granting a certificate of convenience and necessity were satisfied, and having found that it is
in the public interest for Missouri-American Water Company, to provide the water and sewer service to the
customers in the incorporated Village of Saddlebrooke located in Christian and Taney Counties, Missouri.

ORDER APPROVING UNANIMOUS STIPULATION AND AGREEMENT

Issue Date: July 11, 2012 Effective Date: July 21, 2012

Procedural History
On August 26, 2011, Missouri-American Water Company (“MAWC”) filed two

applications with the Missouri Public Service Commission seeking the grant of Certificates

of Convenience and Necessity (“CCNs”).* Specifically, MAWC requests that the
Commission grant it authority to install own, acquire, construct, operate, control, manage,
and maintain water and sewer systems for the public in the incorporated village of

Saddlebrooke located in Christian and Taney Counties, Missouri.?
The Commission issued notice and set an intervention deadline. AG Processing,

Inc. (“AGP”) was granted intervention.> The Commission’s Staff filed a recommendation to
conditionally grant the CCN and a recommendation on setting initial rates for water and
sewer service. The Office of the Public Counsel (“Public Counsel”’) and AGP opposed the
recommendation, and the Commission convened a local public hearing to hear public
comments.* Ultimately, a procedural schedule was set culminating with an evidentiary
hearing to be held on June 28-29, 2012.°

On June 28, 2012, at the start of the evidentiary hearing, the parties requested a
recess to negotiate a possible settlement. On June 29, 2012, at the parties request, the
procedural schedule was suspended, and later that day, they filed a Unanimous Stipulation

and Agreement (“Agreement”) purporting to resolve all issues in this matter.®

! The applications were filed pursuant to Sections 393.140 and 393.170, RSMo 2000, and Commission Rules 4 CSR 240-2.060, 4 CSR
240-3.305, and 4 CSR-3.600.

2 The water and sewer files (File Numbers WA-2012-0066 and SA-2012-0067, respectively) were consolidated on October 17, 2011.
File Number WA-2012-0066 was designated as the lead case. A full description of the water and sewer systems appears in Staff’'s
Recommendation filed on January 6, 2012; i.e. EFIS Docket Entry No. 13, Staff Recommendation, pp. 2-3. EFIS is the
Commission’s Electronic Information and Filing System

3
AGP late filed its application on February 12, 2012. No party objected and intervention was granted on February 27, 2012.

4 EFIS Docket Entry No. 35, Order Setting Local Public Hearing, Directing Notice and Modifying Procedural Schedule, issued and

effective on April 2,2012. The Local Public Hearing was held in: Branson, Missourion May 1, 2012.
5 EFIS Docket Entry No. 28, Order Setting Procedural Schedule, issued and effective on March 15, 2012.

6
EFIS Docket Entry No. 66, Unanimous Stipulation and Agreement, filed on June 29, 2012.
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The Aareement

The agreement includes provisions addressing: (1) transfer of ownership:
(2) approval of the CCN; (3) rate base issues; (4) depreciation rates; (5) tariff sheets with
customer and commodity charges; (6) future rate adjustments; (7) future rate filings; (8) a
commitment for a cost allocation study; (9) compliance with the Commission’s rules; (10)
records maintenance; (11) follow-up reviews; (12) compliance with the Agreement; and (13)
rate-making principles. Further, in the event the Commission accepts the terms of the
Agreement, the signatories agree that all prefiled testimony not yet admitted into evidence
shall be received into evidence without the necessity of the witnesses taking the stand.
And finally, the Agreement contains a contingent waiver of rights. If the Commission
unconditionally approves the Agreement without modification, the signatories agree to
waive their respective rights to present oral argument and written briefs pursuant to
§536.080.1, RSMo 2000; their respective rights to the reading of the transcript by the
pursuant to 8536.500, RSMo 2000; and their respective rights to judicial review pursuant to

§386.510, RSMo 2000.’

Standards for Approving a CCN and for Setting Initial Rates
Section 393.170.3 authorizes the Commission to grant a certificate of convenience

and necessity when it determines, after due hearing, that the proposed grant is "necessary

or convenient for the public service."® It is within the Commission's discretion to determine
when the evidence indicates the public interest would be served by the award of the

certificate.’ The Commission may impose the conditions it deems reasonable and

necessary for the grant of a CCN,*® and the Commission has articulated the specific criteria
to be used when evaluating CCN applications as follows: (1) there must be a need for the
service; (2) the applicant must be qualified to provide the proposed service; (3) the
applicant must have the financial ability to provide the service; (4) the applicant's proposal

must be economically feasible; and (5) the service must promote the public interest.*

! Section 386.510 was revised in 2011 with the passage and signing into law of S.B. 48, although the revisions have not yet
appeared in a Cumulative Supplement.

8 Section 393.170; St. ex rel. Intercon Gas, Inc. v. Public Service Commission, 848 S.W.2d 593, 597 (Mo. App. 1993); State ex rel.
Webb Tri-State Gas Co. v. Public Service Commission, 452 S.W.2d 586, 588 (Mo. App. 1970). The term "necessity" does not mean
"essential" or "absolutely indispensable," but rather that the proposed project "would be an improvement justifying its cost," Intercon Gas,
Inc., 848 S.W.2d at 597; State ex rel. Beaufort Transfer Co. v. Clark, 504 S.W.2d 216, 219 (Mo. App. 1973), and that the inconvenience to

the public occasioned by lack of the proposed service is great enough to amount to a necessity.8 Id.; State ex rel. Transport Delivery
Service v. Burton, 317 S.W.2d 661 (Mo. App. 1958).

9 In the Matter of the Application of Southern Missouri Gas Company, L.P., d/b/a Southern Missouri Natural Gas, for a Certificate of Public
Convenience and Necessity Authorizing It to Construct, Install, Own, Operate, Control, Manage, and Maintain a Natural Gas Distribution
System to Provide Gas Service in Lebanon, Missouri, Case Number GA-2007-0212, et al., 2007 WL 2428951 (Mo. P.S.C.); Intercon Gas,
supra, quoting St. ex rel. Ozark Electric Coop. v. Public Service Commission, 527 S.W.2d 390, 392 (Mo. App. 1975).

10 Section 386.170.3.

11 In the Matter of RDG Development, LLC for a Certificate of Convenience and Necessity Authorizing it to Own, Operate, Maintain,
Control and Manage a Sewer System in Callaway County, Missouri, File Number SA-2010-0096, 2009 WL 5069710 (Mo. P.S.C. 2009);
In re Central Jefferson County Utilities, Inc., File Number SO-2007-0071, 2007 WL 824040, 7-8 (Mo. P.S.C. 2007); In Re Intercon
Gas, Inc., 30 Mo. P.S.C. (N.S.) 554, 561 (1991); In re Application of Tartan Energy Company, L.C., d/b/a Southern Missouri Gas
Company, for a Certificate of Convenience and Necessity, Case No. GA-94-127, 3 Mo. P.S.C. 3d 173, 1994 WL 762882, *3 (Mo. P.S.C.
1994). These factors are sometimes referred to as the “Tartan Factors.”
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The Commission also has exclusive jurisdiction to establish public utility rates,*?

and the rates it sets have the force and effect of law.*®* A public utility may submit rate
schedules or “tariffs,” and thereby suggest to the Commission rates and classifications

which it believes are just and reasonable, but the final decision is the Commission's,**
subject to judicial review on the question of reasonableness.® A “just and reasonable” rate
is one that is fair to both the utility and its customers.*® It is no more than is sufficient to
“keep public utility plants in proper repair for effective public service, [and]. . . to insure to
the investors a reasonable return upon funds invested.”’ The Commission must consider
the “public interest” when it makes its determination as to whether the proposed rates are

just and reasonable,*® and it is within the discretion of the Commission to determine when
the evidence indicates the public interest would be served.*

Analysis and Decision®

While the procedural posture of this case evolved into that of a contested nature,
contested matters may be resolved informally by agreement.?* The parties have now
retracted their request for an evidentiary hearing, have requested approval of their
Agreement to resolve all issues, and have requested the Commission to enter all pre-filed

testimony into the record.??

2 May Department Stores Co. v. Union Electric Light & Power Co., 107 S.W.2d 41, 57 (M0.1937).

13 State ex rel. Utility Consumers' Council of Missouri, Inc. v. Pub. Serv. Comm'n, 585 S.W.2d 41, 49 (Mo. banc 1979).
14 May Dep't Stores, 107 S.W.2d at 50.
15

St. ex rel. City of Harrisonville v. Pub. Serv. Comm'n of Missouri, 291 Mo. 432, 236 S.W. 852 (1922); City of Fulton v. Pub. Serv.
Comm'n, 275 Mo. 67, 204 S.W. 386 (1918); City of St. Louis v. Pub. Serv. Comm'n of Missouri, 276 Mo. 509, 207 S.W. 799 (1919);
Kansas City v. Pub. Serv. Comm'n of Missouri, 210 S.W. 381 (1919); Lightfoot v. City of Springfield, 361 Mo. 659, 236 S.W.2d 348
(1951).

16 St. ex rel. Valley Sewage Co. v. Pub. Serv. Comm'n, 515 S.W.2d 845 (Mo. App., K.C.D. 1974).
17 St. ex rel. Washington University et al. v. Pub. Serv. Comm'n, 272 SW. 971, 973 (Mo. banc 1925).

18 In re Rahn’s Estate, 291 S.W. 120, 123 (Mo. 1926); Morrshead v. Railways Co., 96 S.W. 261, 271 (Mo. banc 1907); Missouri
Public Service Co. v. City of Trenton, 509 S.W.2d 770, 775 (Mo. App. 1974).

19 State ex rel. Intercon Gas, Inc. v. Public Service Comm'n of Missouri, 848 S.W.2d 593, 597 -598 (Mo. App.1993).
20

21 The Agreement waives procedural requirements that would otherwise be necessary before final decision. Section 536.060, RSMo
2000. Any requirement for a hearing was met in this matter when the parties agreed to forego a contested case proceeding after being
provided the opportunity for an evidentiary hearing. State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Comm'n of
State of Mo., 776 S.W.2d 494,495-496 (Mo. App. 1989).

2 See Paragraph 28 of the Agreement. With the admission of the testimony, the record thus contains substantial and competent
evidence. The competent and substantial evidence standard is not a standard of proof but, rather, is a standard of judicial review of an
administrative agency's decision pursuant to section 536.140.2, RSMo Cum.Supp.2010; Schnell v. Zobrist, 323 S.W.3d 403, 412 (Mo.
App. 2010).

Section 386.420.2, RSMo 2000 requires a report of the Commission’s conclusions.
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The Commission recognizes that the Agreement for the grant of the CCNs and for
setting initial rates resulted from negotiations between many parties with diverse interests.
The signatories agree that the grant of the CCNs is necessary and convenient for the public
service and that the proposed revenue requirement and rate design set out in the
Agreement are just and reasonable. The exemplar tariffs filed with the Agreement
demonstrate that the proposed initial rates mirror those of the nearby Stonebridge
subdivision. Indeed, at the Local Public Hearing in Branson, which was attended by
approximately half of the customers to be served, the testimony demonstrates that the
residents favor MAWC'’s acquisition of the assets to provide water and sewer service?® and
that the rates existing for the Stonebridge subdivision were fair and acceptable.?*

Based on the Commission’s independent and impartial review of the verified filings
and the testimony entered into the record, the Commission finds and concludes that all
legal requirements for granting the requested CCNs have been satisfied.

The Commission has also compared the substantial and competent evidence on the
whole record with the Agreement as to setting initial rates and the design for implementing
those rates between rate classes.”® The Commission independently and impartially finds
and concludes that the rates proposed in the Agreement, and the rate design determining
how those rates are collected among the individual rate classes, are just and reasonable
and in the public interest.

Further, the Agreement’s proposed terms support the provision of safe and
adequate service. The initial rates approved by the Commission today are concluded to be
no more than what is sufficient to keep MAWC’s utility plants in proper repair for effective
public service, and insure to MAWC's investors an opportunity to earn a reasonable return
upon funds invested.

The parties expressly ask for an order approving all of the specific terms and
conditions of the Agreement.? And, without further discussion, the Commission
incorporates all provisions of the Agreement, as if fully set forth, into this order.

23 The Village of Saddlebrooke has entered into a franchise agreement with MAWC for provision of these services. See EFIS
Docket Entry No. 12, Supplement to Application, filed on December 22, 2011 and Schedule DRW -2, attached to the Direct
Testimony of Dennis Williams for MAW C.

4
Transcript, Volume 2.

5 Although the Agreement is commonly referred to as a “Black Box Settlement,” and the signatories parties do not stipulate to a specific
capital structure, rate base, return on equity and over-all rate of return, the revenue requirement agreed upon by the parties falls within
the ranges advocated in the parties’ testimony.

26 The Agreement waives procedural requirements that would otherwise be necessary before final decision. Section 536.060, RSMo
2000. Also, because the settlement being approved disposes of this action, the Commission need not separately state its findings of
fact. Section 536.090, RSMo 2000.
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THE COMMISSION ORDERS THAT:

1. The Unanimous Stipulation and Agreement (“Agreement”) filed on June 29, 2012
is approved. The provisions of the Agreement are incorporated into this order, as if fully set
forth, unconditionally and without modification. The signatory parties shall comply with the
terms of the Agreement. A copy of the Agreement shall be attached to this order as
“‘Attachment A.”

2. The parties’ prefiled testimony, already filed in the Commission’s Electronic Filing
and Information System (“EFIS”), is hereby admitted into evidence. A notation in EFIS for
the issuance of this order shall stand in lieu of a notation in EFIS for any exhibit’s entry into
the record.

3. Missouri American Water Company shall file tariff sheets consistent with this
order.

4. The Commission’s Staff shall file a recommendation regarding approving
Missouri American Water Company’s compliance tariffs no later than seven days after the
tariff sheets referenced in Paragraph 3 are filed.

5. This order shall become effective on July 21, 2012.

Gunn, Chm., Jarrett, Kenney,
and Stoll, CC., concur.

Stearley, Deputy Chief Regulatory Law Judge

NOTE: The Stipulation and Agreement in this case has not been published. If needed, this document is
available in the official case files of the Public Service Commission
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In the Matter of the Application of Entergy Arkansas, Inc. for a Certificate of
Convenience and Necessity Authorizing It to Own, Acquire, Construct, Operate,
Control, Manage, and Maintain Certain Electric Plant Consisting of Electric
Transmission and Distribution Facilities Within Dunklin, New Madrid, Oregon,
Pemiscot and Taney Counties, Missouri and/or for Other Relief

File No. EA-2012-0321

Electric. 83 Certificate of convenience and necessity. An unopposed certificate of convenience and
necessity was granted to the applicant.

ORDER GRANTING CERTIFICATE OF CONVENIENCE AND NECESSITY

Issue Date: July 11, 2012 Effective Date: July 21, 2012

Procedural History

On March 27, 2012, pursuant to Section 393.170, RSMo 2000, and Commission
Rules 4 CSR 240-2.060, and 4 CSR 240-3.105, Entergy Arkansas, Inc., (hereafter
“‘EAI") filed an application (as captioned in the style above) with the Missouri Public
Service Commission. EAI requests that the Commission grant it authority to own,
acquire, construct, operate, control, manage, and maintain electric plant in the above-
referenced counties. Specifically, EAIl provides wholesale services to cities and
cooperatives in Missouri, and one of these cooperatives has requested a new inter-
connection point in Pemiscot County.

The Commission issued notice of the application, and gave the general public
and interested parties until April 16 to request intervention. The Commission received
no intervention requests.

On June 26, the Commission’s Staff (hereafter “Staff’) fled a Recommendation
that asks the Commission to approve the application, and to grant certain waivers
requested by EAI. Commission Rule 4 CSR 240-2.080(15) allows parties ten days to
respond to pleadings. No party responded to Staff's Recommendation; therefore, the
Commission finds that no party objects to the Commission granting EAI the certificate.

Decision

The Commission may grant an electric corporation a certificate of convenience and
necessity to operate after determining that the construction and operation are either
“necessary or convenient for the public service.”> The Commission has stated five
criteria that it will use:

L Calendar references are to 2012 unless otherwise noted.
2 Section 393.170, RSMo 2000.
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1) There must be a need for the service;
2) The applicant must be qualified to provide the proposed service;
3) The applicant must have the financial ability to provide the service;
4) The applicant’s proposal must be economically feasible; and
5) The service must promote the public interest.>

Based on the verified application and the verified recommendation of Staff, the
Commission finds that granting EAI's application for a certificate of convenience and
necessity to provide electrical service meet the above listed criteria.* The application
will be granted. Because the application is unopposed, and because the Commission
does not wish to cause undue delay, this order will be given a ten-day effective date.

THE COMMISSION ORDERS THAT:

1. Entergy Arkansas, Inc., is granted permission, approval, and a certificate
of convenience and necessity to construct, install, own, operate, control, manage, and
maintain electrical plant for its existing facilities in Missouri and its new facilities in
Missouri, as more particularly described in its application and Staff Recommendation.

2. As requested by Entergy Arkansas, Inc., and agreed upon by Staff, the
Commission waives the 60-day notice requirement of Commission Rule 4 CSR
240-4.020, and the reporting requirements of Commission Rule 4 CSR 240-3.175
(depreciation) and Commission Rule 4 CSR 240-3.190(1), (3) (generation).

3. This order shall become effective on July 21, 2012.

4, This case shall be closed on July 22, 2012.

Gunn, Chm., Jarrett, Kenney,
and Stoll, CC., concuir.

Pridgin, Senior Regulatory Law Judge

3 In re Tartan Energy Company, 3 Mo.P.S.C. 173, 177 (1994).

4 The requirement for a hearing is met when the opportunity for hearing is provided and no proper party requests the opportunity
to present evidence. No party requested a hearing in this matter; thus, no hearing is necessary. State ex rel. Deffenderfer
Enterprises, Inc. v. Public Service Comm' of the State of Missouri, 776 S.W.2d 494 (Mo. App. W.D. 1989).
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In the Matter of Emerald Pointe Utility Company for a Certificate of Convenience
and Necessity Authorizing It to Construct, Install, Own, Operate, Control,
Manage and Maintain a Sewer System and Sewer Line in Taney County,
Missouri

File No. SA-2012-0362

SEWER. 82. Certificate of convenience and necessity. The Commission granted a sewer
corporation a certificate of convenience and necessity authorizing it to construct and operate a sewer
system and sewer line to obtain access to an alternate wastewater treatment plant.

ORDER GRANTING CERTIFICATE OF CONVENIENCE AND NECESSITY

Issue Date: July 11, 2012 Effective Date: July 21, 2012

On May 1, 2012, Emerald Pointe Utility Company (“Emerald”) filed an
application with the Missouri Public Service Commission (“Commission”) requesting
that the Commission grant it a Certificate of Convenience and Necessity (“CCN”) to
construct, install, own, operate, control, manage and maintain a sewer system and
sewer line in Taney County, Missouri. The requested CCN would allow Emerald to
obtain access to an alternate wastewater treatment plant owned and operated by the
City of Hollister, Missouri. On May 2, 2012, the Commission directed notice and set a
deadline for persons to request intervention. The Commission received no intervention
requests.

On June 22, 2012, the Commission’s Staff filed a recommendation that asks
the Commission to approve the application, subject to certain conditions relating to
depreciation rates. The Commission subsequently ordered Emerald to respond to the
Staff’s conditions, and on June 29, 2012, Emerald filed its response stating that it does
not object to the conditions in the Staff recommendation. The Office of Public Counsel
states that it has no opposition to Staffs recommendation and its suggested
conditions.

Emerald is a sewer corporation operating a sewer system and is, therefore,
subject to the jurisdiction of the Commission.® Missouri law requires a sewer
corporation to obtain a certificate from this Commission in order to operate as such.?
The Commission may grant a sewer corporation a certificate of convenience and
necessity to operate after determining that the construction and operation are either
“necessary or convenient for the public service.”® The Commission has stated five
criteria that it will use in making that determination:

! Sections 386.020(49) and (50), and 386.250(4) RSMo.
2 Section 393.170, RSMo.
3 Id
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1) There must be a need for the service;

2) The applicant must be qualified to provide the proposed service;
3) The applicant must have the financial ability to provide the service;
4) The applicant’s proposal must be economically feasible; and

5) The service must promote the public interest.*

In its recommendation, Staff concludes that Emerald’s application satisfies the
five criteria stated above. Emerald’s existing sewage treatment facility is operating
near capacity and will soon need to be expanded. However, it is more desirable to
eliminate the facility and instead use the available treatment facility operated by the City
of Hollister. The proposed pipeline project to deliver sewage to the City’s facility and
the additional service area would benefit Emerald’s current and future customers.
Emerald has the financial ability to complete the project, and the plan is economically
feasible. Emerald’s proposal as stated in the application is beneficial to current
customers, future customers, and other residents of the Table Rock Lake area.

Based on the Commission’s independent and impartial review of the verified
application and the verified recommendation of Staff, the Commission finds that
granting Emerald’s application for a certificate of convenience and necessity to

provide sewer service would be in accordance with the above-listed criteria.’
Consequently, the application will be granted, subject to the schedule of depreciation
rates attached to the Staff recommendation in Attachment A.

The Commission reminds Emerald that fai