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PREFACE

This volume of the Reports of the Public Service Commission of
the State of Missouri contains selected Reports and Orders issued by
this Commission during the period beginning September 1, 2010
through July 31, 2011. It is published pursuant to the provisions of
Section 386.170, et seq., Revised Statutes of Missouri, 2000, as
amended.

The syllabi or headnotes appended to the Reports and Orders
are not a part of the findings and conclusions of the Commission, but
are prepared for the purpose of facilitating reference to the opinions. In
preparing the various syllabi for a particular case an effort has been
made to include therein every point taken by the Commission essential
to the decision.

The Digest of Reports found at the end of this volume has been
prepared to assist in the finding of cases. Each of the syllabi found at
the beginning of the cases has been catalogued under specific topics
which in turn have been classified under more general topics. Case
citations, including page numbers, follow each syllabi contained in the
Digest.
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REPORTS OF
THE PUBLIC SERVICE COMMISSION
OF THE
STATE OF MISSOURI

In the Matter of Lake Region Water & Sewer Company's Application
to Implement a General Rate Increase in Water and Sewer Service

Case Nos. SR-2010-0110 & WR-2010-0111
Decided: September 1, 2010

Evidence, Practice And Procedure 827. The Office of Public Counsel filed a motion for
rehearing alleging that the filing by another party of a motion for extension of time regarding
a previous stipulation and agreement created a new live issue to which Public Counsel was
entitled to respond. In denying the request for rehearing, the Commission stated that
Public Counsel waived any right to a hearing when it did not timely oppose the stipulation
and agreement and did not request a stay of the Commission’s report and order. The
Commission noted that it opened a separate case solely for the purpose of allowing Public
Counsel to address that issue.

ORDER REGARDING MOTIONS FOR REHEARING, MOTION FOR
RECONSIDERATION AND REQUEST FOR CLARIFICATION

On August 27, 2010, Lake Region Water and Sewer Company (Lake
Region”) and the Office of the Public Counsel (“Public Counsel”) filed
motions for rehearing. Public Counsel also seeks clarification of the
Commission’s August 18, 2010 Report and Order. And the
Commission’s Staff filed a motion for reconsideration. Rehearing may be
granted, if in the Commission’s judgment, there is sufficient reason.’
Executive Compensation and Rate Case Expense

Public Counsel is the only party claiming error with the
Commission’s decisions regarding executive management compensation
and rate case expense. Those issues were fully elucidated in the Report
and Order and Public Counsel provides no sufficient reason for the
Commission to grant a rehearing on these two issues.
Availability Fees

! section 386.500.1, RSMo 2000.
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Public Counsel and Lake Region both take issue with one point
regarding the Commission’s decision that imputing revenue from
availability fees in this case would be unjust and unreasonable. Public
Counsel also seeks clarification with regard to the Commission’s
decision in this regard. And, although the respective arguments are
different, both motions address one point in common concerning the
Commission’s conclusions of law as to whether availability fees are a
“‘commodity” under Section 386.020(48), Cum. Supp. 2009, which
defines “service.” For the Commission to have subject matter jurisdiction
over availability fees, these fees must somehow fall under a definition of
a regulated utility service. But, the parties not only take the discussion
regarding the definition of the word commodity out of context, they fail to
observe that the Commission specifically, and separately, concluded that
under the facts of this case giving availability fees ratemaking treatment
by either imputing revenue or classifying it as contributions in aid of
construction would be unjust and unreasonable.

As stated in the Report and Order, Staff’'s subject matter experts
have consistently testified, in this and in past cases, that availability fees
are not a regulated utility “service.” The Commission has also concluded
in past cases that availability fees are not a regulated utility “service.”
While the Commission examined the facts in this case and discussed
how the fees might possibly fall under the statutory definition that
included the word “commodity,” the Commission never made a finding of
fact or conclusion of law that availability fees were, in fact, a commodity.
The Commission stated in its Report and Order:

While the Commission has not done so in the past,

availability fees could be construed to be a

“‘commodity” and thus fall under the definition of a

“service,” despite its expert Staff's testimony to the

contrary. (Emphasis added).

The parties have taken this statement completely out of context. The

order immediately goes on to say:
To make this determination in this matter would be a
substantial departure from past Commission decisions,
policy and practice. And, although the Commission is not
bound by stare decisis the rulings, interpretations, and
decisions of a neutral, independent administrative agency,
“while not controlling upon the courts by reason of their
authority, do constitute a body of experience and informed
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judgment to which courts and litigants may properly resort

for guidance.” (Emphasis added). It has been established

that Lake Region has indeed relied upon this Commission’s

past decisions and the directions it received from the

Commission’s Staff for guidance with how availability fee

revenue was not regulated revenue and would not receive

ratemaking treatment. And, Missouri Courts have applied

the doctrine of quasi-estoppel to prevent agencies from

taking positions contrary to, or inconsistent with, positions

they have previously taken.*
Indeed, the Commission painstakingly delineated how rulemaking is
necessary for re-defining service, reclassification of revenue streams and
a complete reversal of its statement of general applicability that
implements, interprets or prescribes law, policy, procedure and practice
after at least 37 years of following one practice, based upon its
interpretation and applications of the law. The Commission provided
additional clarification regarding the declaration of its intent to address its
jurisdiction over availability fees prospectively where found approg)riate in
the future in its order approving Lake Region’s compliance tariffs.

On August 19, 2010, the Commission opened the
workshops to lead to that rulemaking. And, on August 24, 2010, after
issuing formal notice, the Commission specifically directed its Staff to
perform an exhaustive review of all current water and sewer regulations
and prepare a comprehensive set of definitions, uniform and in
conformity with Section 386.020(48), Cum. Supp. 2009. As that order
pointed out, the Commission has definitions for sewer service in its rules
that may not conform with the statutory definition of service and that are
inapposite to the arguments made by Public Counsel and Staff in this
case that availability fees could constitute a utility “service.” Those rules
specifically define sewer service as being only the removal and treatment
of sewage.® During the workshop/rulemaking process the Commission
will examine proposed definitions and finally determine whether
availability fees are a commodity or if they fall under one or more of the
other categories listed in the statute.

! The legal citations from the quoted language have been omitted from this order, but are
fully delineated in the Commission’s August 18, 2010 Report and Order.

2 See pages 103-107 of the Report and Order.

% Commission Rules 4 CSR 240-3.300(3) and 60.101(3)(M). The Commission’s rules on
water utilities are devoid of definitions.
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Racquet Club Stipulation

Public Counsel offers one additional argument in its motion for
rehearing. During the pendency of this case, Lake Region, Four
Seasons Racquet and Country Club Condominium Property Owners
Association, Inc. (“Racquet Club”) and Staff entered into a stipulation
involving the installation of flow meters to measure the water flow from
the Country Club Hotel system and the Racquet Club system that
ultimately enters Lake Region’s wastewater treatment plant. The meters
were to determine whether there is ground water infiltration into the
system and whether the Racquet Club is subsidizing the Hotel in relation
to the way service is measured and billed. Public Counsel did not
oppose the stipulation and by operation of Commission rules waived any
right to a hearing on the stipulation.

Public Counsel argues that the request for an extension of time
to install the meters, filed on August 24, 2010, after the Report and Order
had been issued on August 18, 2010, creates a “live issue” of potential
customer rate subsidization thereby “cutting off any chance of Public
Counsel bringing its position on that issue before the Commission.” It
should be noted, however, that the motion for the extension was filed
before the effective date of the Report and Order (August 28, 2010), and
that when Public Counsel objected it did not request a stay of the
Commission’s order for further proceedings. Further, the Commission
responded by opening a separate case solely for the purpose of allowing
Public Counsel to address this issue and should any material issues
arise that require some adjustment in rates, the Commission can order
Lake Region to return for a rate making proceeding earlier than the
three-year deadline already directed. Public Counsel also has the option
of filing a complaint. Public Counsel, being provided with an abundance
of process, has not provided a sufficient reason for the Commission to
rehear this case on this basis.

Staff’s Motion for Reconsideration

Finally, the Commission’s Staff argues that the Report and
Order does not appear to reflect what the Commissioners discussed at
its Agenda meetings. The Commission is fully aware of the content of its
orders and the decisions it issues in those orders. Staff's motion is
meritless.

THE COMMISSION ORDERS THAT:

1. All motions for rehearing are denied.

2. The Staff of the Missouri Public Service Commission’'s
motion for reconsideration is denied.
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3. To the extent the Commission’s August 18, 2010 Report and
Order required clarification, it is so clarified in the body of this order.
4. This order shall become effective immediately upon issuance.

Clayton, Chm., Gunn, and Kenney, CC., concur;
Davis and Jarrett, CC., dissent.

Stearley, Senior Regulatory Law Judge

In the Matter of an Investigation into the Quality of Wireline
Telecommunications Services in the State of Missouri

File No. TO-2011-0047
Decided: September 1, 2010

Telecommunications §26. The Commission opened an investigation into the quality of
service provided by telecommunications companies following deregulation.

ORDER OPENING AN INVESTIGATION INTO THE QUALITY OF
WIRELINE TELECOMMUNICATIONS SERVICES IN MISSOURI

On August 24, 2010, the Commission’s Staff filed a motion
asking the Commission to open an investigation into the quality of
wireline telecommunications service in Missouri. Staff's motion
expresses concern that Missouri’'s wireline telecommunications system
may have degraded in recent years due to a lack of proper testing,
preventive maintenance, and timely replacement of facilities since the
telecommunications system has been declared to be competitive and
thus no longer subject to quality of service regulation. Staff indicates it
has received an increasing number of customer service complaints about
the quality of telephone service and wants to further investigate the
problems described by those customers.

Specifically, Staff would like to determine whether the service
problems reported by customers are isolated instances, or whether they
indicate a systemic deterioration of facilities that would lead to a lower
quality of service in large portions of the state. To that end, Staff asks the
Commission to order all facilities-based local exchange
telecommunications companies to answer a set of questions regarding
the companies’ maintenance efforts and procedures.
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The Commission will establish the investigative case that Staff
has requested, and will order all facilities-based local exchange
telecommunications companies doing business in Missouri to answer the
guestions posed by Staff.

This file will serve as a repository for documents and comments.
Using this file, any person with an interest in this matter may view
documents pertaining to the investigation and may submit any pertinent
responsive comments or documents. As this is not a contested case,
any person may file a comment without counsel and without ex parte
constraints (arising from this matter). Intervention requests are not
necessary to submit comments or view documents. Because this is hot
a contested case, Staff shall take no action in this case against any
telecommunications provider, beyond reporting its finding to the
Commission.

The public is welcome to submit comments by forwarding
electronic communications through the electronic filing and information
system (EFIS) or by mailing written comments. You may submit
electronic comments at the Commission’s website at
http://www.psc.mo.gov. (Click on the EFIS/Case filings link on the left
side of the page. Scroll down and click on the public comment link.
Please reference file n0.TO-2011-0047.) Written comments in hard copy
should be addressed to the Commission at P.O. Box 360, Jefferson City,
Missouri 65102 and should reference file no. TO-2011-0047. You can
view the contents of the file by following the Ilink at
http://www.psc.mo.gov.

THE COMMISSION ORDERS THAT:

1. This case is established to investigate the quality of
wireline telecommunications services in the State of Missouri.

2. The Commission’s data center shall mail a copy of this
notice to all local exchange telecommunications service providers
certificated to provide service in Missouri.

3. The Commission’s Public Information Office shall make
this notice available to the news media of this state and to the members
of the General Assembly.

4. All local exchange telecommunications service providers
certificated to provide service in Missouri shall answer the following
guestions no later than November 1, 2010:

A. Does your company own oOr maintain
telecommunications facilities in Missouri? If yes, please answer
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all of the following questions. If no, then your survey is complete
and should be submitted at this point.

B. Does your company track on a regular basis any
of the following: If yes, explain how your company tracks it
(include whether such information is tracked by exchange or
some other area). If no, explain why not.

i.Timeliness of installing service after a customer
orders service.
ii. Timeliness of repairing service after a customer
reports trouble.
iii.Amount of service trouble.

C. Please provide your most recent results for any
of the information tracked above.
D. Explain your company’s preventative

maintenance procedures. Include in your explanation specific
methods you utilize to be certain that telephone equipment and
plant is kept in good working condition. State whether your
preventative maintenance program is tracked by exchange, area,
or state. Please provide results of this measurement for the past

two years.

E. What percentage of your company’s annual
budget is spent on maintaining existing telephone plant?

F. What percentage of your company’s annual

budget is spent on training its technical staff?
5. This order shall become effective immediately upon
issuance.

Clayton, Chm., Davis, Jarrett, Gunn,
And Kenney, CC., concur.

Woodruff, Chief Regulatory Law Judge

*NOTE: See page 136 for another order in this case.
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CONCURRENCE OF COMMISSIONER JEFE DAVIS

I concur with my colleagues’ decision to investigate the rising
number of complaints and inquiries about the quality of wireline
telephone service in Missouri. The Commission has an obligation to
investigate such matters on behalf of consumers and to report its
findings to the Missouri General Assembly. It is perfectly within the
Commission’s right to do so. However, we should take much greater
care in examining our staff's assertions. The Commission should also
exercise some discretion in establishing the scope of who and what
we're investigating. This investigation will require the participation of
every telecommunications company in the state, even those having no
complaints, or a small fraction of complaints relative to the number of
lines they have in service.

On August 24, 2010, the Missouri PSC filed a Motion to Open an
Investigatory Docket to “gather information about the quality of wireline
telecommunications service in Missouri.” Staff's motion included the
affidavit of Carol Gay Fred, the PSC Consumer Services Department
Manager. Mrs. Fred’s affidavit is only three paragraphs long. The two
most important paragraphs state:

In my recent observations there appears to be an
increase in telecommunication consumer complaints
and traceable inquiries regarding service quality issues
as also mentioned in more detailed by Myron E. Couch
affidavit, Utility Operations Technical Specialist II. In
fact, it appears that there has been a 30.19% increase
in telecommunication utility complaints and inquiries
regarding service quality issues from August 31, 2007
to August 31, 2008 versus August 31, 2009 to August
1, 2010, which coincides with the change in law which
eliminated the Commission’s oversight of service
quality issues, as a part of the 2008 House Bill 1779.

In addition to the increase in recent informal complaint
cases, it's important to point out that the overall increase
in consumer inquiries has increased significantly due to
service quality issues. The Consumer Services
Department has dealt with inquiries that have dealt with
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delays for installation of service, delays in repairing
service, which has caused consumers to be without
service for as long as 1-4 weeks. Utilities have generally
referred to the long delays as manpower shortages. In
fact, when reviewing the data from August 31, 2006 to
September 1, 2007, when we received 250 inquiries, to
a more current period August 31, 2009 to August 1,
2010, were we have received 1449 inquiries, it equates
to 579.6 percent increase in inquiries. While the
numbers are significant it is only fair to mention that the
increase has been steady, 2007-250 inquiries, 2008-466
inquiries, 2009-976 inquiries and 2010-1449 inquiries.

In preparation for today’s agenda, | asked Mrs. Fred to provide
answers to four questions:

1. Please provide the Commission with an itemized breakdown of
how many of those complaints were against ILECs versus
CLECs.

2. How many complaints are against VOIP or wireless providers
over whom the Commission would have no jurisdiction?

3. Please provide a carrier-by-carrier breakdown of who the
complaints/inquiries have been made against.

4. Please provide a list of the wireline providers of which there have
been 10 or fewer inquiries against in the last two years.

Mrs. Fred responded that the numbers she referenced in her
affidavit (Appendix B of Staff's motion) did not contain any complaints
against VOIP or wireless providers over whom the Commission had no
jurisdiction. More importantly, Mrs. Fred distributed two documents at
agenda that the Commission did not have time to thoroughly review
before making this decision.

Yes, | could have asked for more time to study this issue and, in
retrospect, | should have — because after taking a more thorough look at
the numbers, | am very disturbed by what appears to be a lack of
evidence meriting even a formal investigatory docket at this point.

Attachment A is a two-page document summarizing the number
of “Telephone Complaints and Inquiries.” Since that document contains
aggregated data, | am fairly confident it can be released to the public.
Hence, it is attached.

Page #1 of the document indicates that for the 2009-2010 year
(August 31, 2009 — August 1, 2010) there were 303 “Service Quality
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Complaints” and 29 “Service Quality Inquiries”. The numbers do reflect a
30% increase in the number of service quality complaints over the 2008-
2009 timeframe (August 31, 2008 — August 31, 2009). However, when
compared to the number of “Service Quality Complaints” and “Service
Quality Inquiries” for the 2007-2008 period (August 31, 2007 — August
31, 2008), the numbers are virtually identical and actually represent a
22% decrease from 2006-2007 cycle (August 31, 2006 — August 31,
2007). Thus, all we actually have here is evidence of a year-over-year
increase for the two most recent years — the first one since at least 2006-
2007 and numbers that are virtually identical to the 2007-2008
timeframe.

Page #2 of Attachment A reflects the total number of complaints
and inquiries filed over the same respective time periods referenced in
the previous paragraphs. Yes, there is a consistent and marked
increase in the number of “Inquiries” over the four year period and the
actual number of telecommunications “Complaints” filed in 2009-2010 is
43.5% higher than it was in the 2008-2009 period. However, the number
of actual “Complaints” is 15% less than the 2007-2008 period and 42.5%
less than the number filed in the 2006-2007 period. Once again, the
bottom line is that approximately 423 fewer “Complaints” were filed in the
2009-2010 period than three years earlier.

Of equal interest is the second “Highly Confidential” document
labeled “MPSC Telephone Complaint/Inquiry Summary.” | cannot
discuss an individual company’s numbers per se, but | believe that
conclusions can be drawn from the data and there is at least one
conclusion that merits being shared publicly.

AT&T is by far the largest provider of telecommunications
services in Missouri and | think it's logical to assume the collective AT&T
companies represent a good cross-section of Missouri. How many
wirelines they had three years ago or have now was not part of my
request and consequently not part of the report that was prepared for
today’'s agenda meeting. What my brief inquiry did yield is that the
number of “Inquiries” and “Complaints” filed against AT&T has remained
virtually unchanged from the 2006-2007 period to the 2009-2010 period.
There were some changes over the period on an annual basis, but the
percentage of actual change for the entire three years in the number of
complaints against the 4 companies is 0.44%.

CONCLUSION:



INVESTIGATION INTO WIRELINE
TELECOMMUNICATIONS SERVICES

20 Mo. P.S.C. 3d 11

This Commission has a right and a duty to investigate the quality
of service being provided by wireline telecommunications providers in
this state. Approximately 1,500 inquiries is a lot of inquiries and they
need to be analyzed. However, having briefly examined the data on
which staff based its recommendation, I've come to the conclusion that a
formal investigation in the form of a working docket appears to be
premature.  Treating “Inquiries” and “Complaints” as if they are
synonymous is not correct. It's a function of the PSC’s Consumer
Services Division to answer questions about telephone service.
Answering questions about telephone service is a lot different from a
“Complaint” — either formal or informal. | question whether the use of
these inquiries is appropriate to justify the full-blown investigation of an
entire industry without a lot more substantive analysis.

The data provided by staff today certainly doesn’t suggest that
every phone company in the state ought to be required to respond to the
PSC Staff’s requests for information. There are companies out there that
haven’t had any complaints that are apparently going to be asked to
respond to requests for information. More importantly, | am concerned
that forging ahead with this docket in this manner - without first talking to
the companies and having some kind of forum like a “roundtable
discussion” - will actually have a chilling effect on the willingness of some
or possibly even many of the telecommunications companies that we
have little or no regulatory authority over to cooperate with the PSC Staff
when they are attempting to assist consumers in the future.

For the reasons | have set out above, | respectfully concur with
the decision of my colleagues to open a docket but express strong
reservations about the numbers forming the basis for the
recommendation and proceeding in this manner without first discussing
this matter with the industry in an open, public forum. In the future, |
would encourage the PSC Staff to provide more detailed, impartial
analysis before filing to open such dockets in the future.

*NOTE: The Attachment to the Opinion has not been published. If needed, this document
is available in the official case files of the Public Service Commission.
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In the Matter of an Application of Union Electric Company, d/b/a
AmerenUE, for an Order Authorizing the Sale and Transfer of
Certain Assets of AmerenUE to St. James Municipal Utilities and
Rolla Municipal Utilities

File No. EO-2010-0263
Decided: September 15, 2010

Evidence, Practice and Procedure 88. The Commission has the legal authority to accept
a stipulation to resolve a case. The Commission need not make findings of fact or
conclusions of law in an order accepting or approving a stipulation.

ORDER APPROVING STIPULATION AND AGREEMENT

On March 24,' Union Electric Company, d/b/a AmerenUE
(“AmerenUE”), submitted an Application to the Commission. AmerenUE
wants to transfer certain of its assets to St. James Municipal Utilities (“St.
James”) and Rolla Municipal Utilities (“Rolla”), two wholesale customers
of AmerenUE.?

AmerenUE’s  application contains the asset purchase
agreements and the resolution of AmerenUE approving the sale. The
application also states that the sale would not be detrimental to the
public interest. The sale is being proposed at the request of Rolla and
St. James, who are wholesale customers of AmerenUE. AmerenUE
further stated that no significant tax impact of this transaction is
expected.

On September 7, AmerenUE, Rolla, St. James, and the Staff of
the Commission (“Staff’) filed a Stipulation and Agreement
(“Stipulation”).  The signatories agree that the sale would not be
detrimental to the public interest. To cite but one example, the sale
would allow Rolla and St. James to improve its service reliability and
reduce outage durations by having equipment, material and personnel
available locally, rather than waiting on AmerenUE personnel, stationed
over an hour away. Further, such sale will not result in any reduced level
of service or reliability to any AmerenUE customer, nor impact
AmerenUE’s rates. Also on September 7, the Office of the Public
Counsel stated that it does not oppose the stipulation, and that it waives
the seven days allowed for objection under Commission Rule 4 CSR

! All calendar references are to 2010 unless otherwise noted.

2 Namely, AmerenUE proposes to sell a substation, associated plant, and 34.5 kV circuits
to Rolla and St. James.
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240-2.115(2)(B).

The Commission has the legal authority to accept a stipulation
and agreement to resolve a case.®* The Commission notes that “[e]Jvery
decision and order in a contested case shall be in writing and, except in
default cases or cases disposed of by stipulation, consent order or
agreed settlement . . . shall include . . . findings of fact and conclusions
of law.” Consequently, the Commission need not make findings of fact
or conclusions of law in this order.

If no party objects to a stipulation and asgreement, the
Commission may treat the Agreement as unanimous.” Because all
parties have either signed the Stipulation, or stated that they do not
oppose the agreement, the Commission will treat the Stipulation as
unanimous.

Section 393.190 requires an electrical corporation to get
Commission approval before selling its assets. The Commission may
not withhold approval of the sale unless the sale would be detrimental to
the public interest.°

The Commission has reviewed the application and the
Stipulation. The Commission independently finds and concludes that
the proposed transaction is not detrimental to the public interest and
should be approved.

THE COMMISSION ORDERS THAT:

1. The Application is granted.

2. The Commission grants Union Electric Company, d/b/a
AmerenUE, the authority to sell the assets listed in its March 24, 2010
application.

3. The Stipulation and Agreement is approved, and its
signatories are ordered to comply with its terms.

4, This order shall become effective on September 25,

2010.

3 See Section 536.060, RSMo 2000.
* Section 536.090, RSMo 2000.

4 CSR 240-2-115(2)(C).
6 See State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo.App.E.D.
1980).

o



HOLTGREWE FARMS WATER COMPANY, LLC

14 20 Mo. P.S.C. 3d

5. This case shall be closed on September 26, 2010.

Clayton, Chm., Jarrett, Gunn,
and Kenney, CC., concur.

Davis, C., concurs, with separate
concurring opinion to follow.

Pridgin, Senior Regulatory Law Judge

*NOTE: At the time of publication, no opinion of Commissioner Davis has been filed.
*NOTE: The Stipulation & Agreement in this case has not been published. If needed, this
document is available in the official case files of the Public Service Commission.

In the Matter of the Application of Holtgrewe Farms Water
Company, LLC, for a Certificate of Convenience and Necessity
Authorizing it to Construct, Install, Own, Operate, Control, Manage,
and Maintain a Water System for the Public, Located in an
Unincorporated Area of Franklin County, Missouri

File No. WA-2010-0281
Decided: September 28, 2010

Water 82. In making determinations to grant certificates of convenience and necessity, the
Commission has used the following criteria: there must be a need for the service; the
applicant must be qualified to provide the proposed service; the applicant must have the
financial ability to provide the service; the applicant’'s proposal must be economically
feasible; the service must promote the public interest.

Water 82. In making its determination of whether there is a need for the service, the term
does not mean “essential” or “absolutely indispensable” but rather that the inconvenience to
the public occasioned by the lack of the proposed service is great enough to amount to a
necessity.

ORDER GRANTING APPLICATION FOR CERTIFICATE OF
CONVENIENCE AND NECESSITY

This order grants to Holtgrewe Farms Water Company, LLC, the
authority to construct, install, own, operate, control, manage, and
maintain a water system. Additionally, the Commission directs the
company to file a tariff consistent with the Staff of the Commission’s
recommendation.
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Background

On April 8, 2010, Holtgrewe Farms Water Company, LLC, filed
an application with the Commission for authority to provide water service,
as described in the above caption. The Commission ordered that notice
of the application be issued and informed those receiving such notice of
the opportunity to intervene. No applications to intervene were filed. On
August 13, the Staff of the Commission filed its recommendation, to
which no party responded. Of note, the company also filed a companion
application to provide sewer service for the same area.

Concerned with inherent problems of small water companies
serving subdivision, the Commission directed its Staff to file a pleading
addressing some of those concerns, including: the prospect of joining
the proposed system with established, larger systems; the provision of
information to homebuyers regarding potential problems with such a
system; fire protection plans; and appropriate time frames for rate
reviews. Staff filed its pleading addressing the Commission’s concerns
to the Commission’s satisfaction. Further, Staff facilitated the attendance
of Tony Bequette, developer of the subdivision and owner of the water
company, at a Commission Agenda meeting to further discuss the
Commission’s concerns. His responses to Commission concerns
supplemented Staff’s pleading.

Application

Holtgrewe Farms Water Company, LLC is a Missouri corporation
that proposes to provide water service to the public in subdivision on 38
acres outside of Washington, Missouri. There are currently no
customers residing in the subdivision.

The source of the water system will be a deep well, located at
the highest point of the subdivision, capable of delivering approximately
38 gallons per minute of flow. Applicant states that a public need exists
for adequate water service within the proposed area and the public
convenience and necessity will be promoted by the Commission granting
the requested authority.

Staff Recommendation

The Staff of the Commission filed its recommendation on August
13. Staff recommends that the Commission approve Holtgrewe’s
application, with conditions, and direct the company to file tariff sheets
consistent with Staffs suggested customer charges, fees and
depreciation rates.

! Commission Case No. SA-2010-0282.
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Staff informs the Commission that the area for which the
company seeks service is an unincorporated area of Franklin County
near Washington, Missouri, in a new, 47-lot, single-family residential
subdivision that is under construction. Staff states that a water district
and the City of Washington serve the area but because of the distance to
connect to the subdivision it would cost at least as much to construct and
operate a new system. This conclusion was reached without considering
necessary easements and other issues. Although there are no
customers, Holtgrewe forecasts in its feasibility study that all 47 lots
would be occupied within five years.

In determining its recommendation, Staff has applied the criteria
of Tartan Energy2 as follows:

(1) Is there a need for the proposed service, and is there a

need for the company to provide the proposed service?
The Staff believes that a need for the proposed service
clearly exists since it is desirable for the new proposed
homes to have water. The Staff has also reviewed
information that indicates that Franklin County Zoning
Regulations require a dense subdivision to provide a
central water system.

(2) Is the company qualified to provide the proposed

service?

Based on its investigation, the Staff believes the
company is capable of providing the proposed service.
The owner is experienced in development in the area, is
undertaking design and construction of the utility system
using qualified consultants, and appears to be
proceeding in a professional manner.

3) Does the company have the financial ability to provide

the proposed service?

The Staff believes the company will be adequately
financed. The utility will be financed through the owner
in the context of subdivision development, using a
combination of bank and owner equity.

(4) Is the company’s proposal economically feasible?

The company’s proposal is economically feasible
because they will be able to provide service at rates that
are comparable to other regulated utility rates. However,

2 In re Tartan Energy Company, 3 Mo. P.S.C. 3d 173, 177 (1994).
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ongoing viability of the company depends upon the
success of the subdivision development.

(5) Does the company’s proposal promote the public

interest?

The water service is necessary and the company is
capable of providing service in the area. As such, itis in
the public interest. Additionally, the presumption in
these types of cases is that if the other four criteria are
met then this criterion is also met.

Pursuant to its audit, Staff recommends that the Commission
direct Holtgrewe to file tariff sheets consistent with a monthly customer
charge of $15.10 and a commodity charge of $4.66 per 1,000 gallons,
with a connection charge of $1,600 serving as Contribution in Aid of
Construction. Staff points out that its calculations are not based on full
occupancy but rather on occupancy of 40 customers. Staff further states
that the company’s out-of-pocket expenses will be recoverable at 14
customers and that expenses such as return on investment, depreciation
and management salaries will be realized at 40 customers. Staff's
assumptions are based on an annual revenue requirement of $18,439.
Staff anticipates that the average customers’ monthly bill, based on
5,000 gallons of usage, will be $38.41.

Finally, Staff recommends that this grant of authority should be
conditioned upon the
following:

e That the owners and operators should maintain a very
detailed check register of all payments for expenditures
related to the operation.

e That invoices of all payments for expenditures related to the
water utility operations should be maintained.

e That very detailed records regarding all collections of
revenues, CIAC fees and any other service charges
collected to establish and maintain the utility service should
be maintained.

e The owners and operators should establish and maintain a
very detailed system of time sheet reporting for any
individual(s) who incur wages, a salary, or other payment in
the operations of the utility, including a description of the
work performed and the number of hours.

e The owners and operators should maintain usage logs so
mileage and hours of usage can be verified if vehicles and
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heavy duty equipment are used.

e The owners and operators should establish and maintain a
competitive did proves or some other method of determining
whether fair and competitive costs are being incurred for
significant expenditures.

To its Memorandum, Staff attached depreciation rates,® which it
recommends the Commission direct the company to implement. The
company did not respond to Staff's recommendation.

Discussion

The Commission is authorized, under Section 393.170, RSMo, to
grant certificates of convenience and necessity when it determines, after
due hearing4, that the proposed project is “necessary or convenient for
the public service.” The term “necessity” does not mean “essential” or
“absolutely indispensible,” but rather that the proposed project “would be
an improvement justifying its costs,”® and that the inconvenience to the
public occasioned by a lack of the proposed service is great enough to
amount to a necessity.°

In its application of this statutory authority, the Commission
recognizes the Tartan Energy analysis set out be Staff in its
Memorandum. Having reviewed the application and Staff’'s verified
Memorandum, the Commission finds that the proposed service is
necessary or convenient for the public service and will approve the
application. Further, the Commission finds that the conditions suggest
by Staff are reasonable and will direct the company to comply with them.

THE COMMISSION ORDERS THAT:

1. Holtgrewe Farms Water Company, LLC’s application is
approved and the company is granted a Certificate of Convenience and
Necessity for water service subject to the conditions suggested by the
Staff of the Commission and set out in body of this order.

2. Holtgrewe Farms Water Company, LLC is directed to file
tariff sheets consistent with the rates and charges set out in Staff’s
Memorandum and discussed in the body of this order.

3 Attachment C to Staff's Memorandum.
4 There was no request for hearing.
° Intercon Gas, Inc., 848 S.W.2d 597; State ex rel. Transport Delivery Service v. Burton,
317 S.W.2d 661 (Mo. App 1958).

Beaufort Transfer Co. 504 S.W.2d at 219; State ex rel. Transport Delivery Service v.
Burton, 317 S.W.2d 661 (Mo. App. 1958).
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3. The tariff sheets discussed in ordered paragraph 2 shall
bear an effective date of at least 30 days after submission, and shall be
filed no later than 60 days after the effective date of this order.

4, The depreciation accrual rates, Attachment C to Staff’s
Memorandum are approved and shall be implemented.
5. The Staff of the Commission is authorized to conduct a

rate review within two years of actual operations of Holtgrewe Farms
Water Company, LLC’s utility system.
6. This order shall become effective on October 8, 2010.

Clayton, Chm., concurs, with separate
concurring opinion to follow;
Davis, Jarrett, Gunn, and Kenney, CC., concur.

Jones, Senior Regulatory Law Judge

*NOTE: At the time of publication, no opinion of Chairman Clayton has been filed.

In the Matter of the Application of Holtgrewe Farms Sewer
Company, LLC, for a Certificate of Convenience and Necessity
Authorizing it to Construct, Install, Own, Operate, Control, Manage,
and Maintain a Sewer System for the Public, Located in an
Unincorporated Area of Franklin County, Missouri

File No. SA-2010-0282
Decided: September 28, 2010

Sewer 82. In making determinations to grant certificates of convenience and necessity, the
Commission has used the following criteria: there must be a need for the service; the
applicant must be qualified to provide the proposed service; the applicant must have the
financial ability to provide the service; the applicant’'s proposal must be economically
feasible; the service must promote the public interest.

Sewer §2. In making its determination of whether there is a need for the service, the term
does not mean “essential” or “absolutely indispensable” but rather that the inconvenience to
the public occasioned by the lack of the proposed service is great enough to amount to a
necessity.

ORDER GRANTING APPLICATION FOR CERTIFICATE OF
CONVENIENCE AND NECESSITY
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This order grants to Holtgrewe Farms Sewer Company, LLC, the
authority to construct, install, own, operate, control, manage, and
maintain a sewer system. Additionally, the Commission directs the
company to file a tariff consistent with the Staff of the Commission’s
recommendation.

Background

On April 8, 2010, Holtgrewe Farms Sewer Company, LLC, filed
an application with the Commission for authority to provide sewer
service, as described in the above caption. The Commission ordered
that notice of the application be issued and informed those receiving
such notice of the opportunity to intervene. No applications to intervene
were filed. On August 13, the Staff of the Commission filed its
recommendation, to which no party responded. Of note, the company
also fliled a companion application to provide water service for the same
area.

Concerned with inherent problems of small sewer companies
serving subdivision, the Commission directed its Staff to file a pleading
addressing some of those concerns, including: the prospect of joining
the proposed system with established, larger systems; the provision of
information to homebuyers regarding potential problems with such a
system; and appropriate time frames for rate reviews. Staff filed its
pleading addressing the Commission’s concerns to the Commission’s
satisfaction. Further, Staff facilitated the attendance of Tony Bequette,
developer of the subdivision and owner of the sewer company, at a
Commission Agenda meeting to further discuss the Commission’s
concerns. His responses to Commission concerns supplemented Staff’s
pleading.

Application

Holtgrewe Farms Sewer Company, LLC is a Missouri corporation
that proposes to provide sewer service to the public in subdivision on 38
acres outside of Washington, Missouri. There are currently no
customers residing in the subdivision.

The company explains that several system alternatives were
available; including, construction of a three-cell lagoon, a mechanical
treatment facility, a sand filter system or a packed media bed system.
The company chose the packed media bed system. The treatment
facility will be located at the lowest point of the subdivision. Applicant

! Commission Case No. WA-2010-0281.
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states that a public need exists for adequate sewer service within the
proposed area and the public convenience and necessity will be
promoted by the Commission granting the requested authority.

Staff Recommendation

The Staff of the Commission filed its recommendation on August
13. Staff recommends that the Commission approve Holtgrewe’s
application, with conditions, and direct the company to file tariff sheets
consistent with Staff's suggested customer charges, fees and
depreciation rates.

Staff informs the Commission that the area for which the
company seeks service is an unincorporated area of Franklin County
near Washington, Missouri, in a new, 47-lot, single-family residential
subdivision that is under construction. Although there are no customers,
Holtgrewe forecasts in its feasibility that all 47 lots would be occupied
within five years.

In determining its recommendation, Staff has applied the criteria
of Tartan Energy2 as follows:

(1) Is there a need for the proposed service, and is there a

need for the company to provide the proposed service?
The Staff believes that a need for the proposed service
clearly exists since it is desirable for the new proposed
homes to have sewer. The Staff has also reviewed
information that indicates that Franklin County Zoning
Regulations require a dense subdivision to provide a
central sewer system.

(2) Is the company qualified to provide the proposed

service?

Based on its investigation, the Staff believes the
company is capable of providing the proposed service.
The owner is experienced in development in the area, is
undertaking design and construction of the utility system
using qualified consultants, and appears to be
proceeding in a professional manner.

3) Does the company have the financial ability to provide

the proposed service?

The Staff believes the company will be adequately
financed. The utility will be financed through the owner
in the context of subdivision development, using a

2 In re Tartan Energy Company, 3 Mo. P.S.C. 3d 173, 177 (1994).
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combination of bank and owner equity.

(4) Is the company’s proposal economically feasible?

The company's proposal is economically feasible
because they will be able to provide service at rates that
are comparable to other regulated utility rates. However,
ongoing viability of the company depends upon the
success of the subdivision development.

(5) Does the company’s proposal promote the public

interest?

The sewer service is necessary and the company is
capable of providing service in the area. As such, itis in
the public interest. Additionally, the presumption in
these types of cases is that if the other four criteria are
met then this criterion is also met.

Pursuant to its audit, Staff recommends that the Commission
direct Holtgrewe to file tariff sheets consistent with a flat monthly
customer charge of $39.25, with a connection charge of $1,600 serving
as Contribution in Aid of Construction. Staff points out that its
calculations are not based on full occupancy but rather on occupancy of
40 customers. Staff further states that the company’s out-of-pocket
expenses will be recoverable at 14 customers and that expenses such
as return on investment, depreciation and management salaries will be
realized at 40 customers. Staff's assumptions are based on an annual
revenue requirement of $18,842.

Finally, Staff recommends that this grant of authority should be
conditioned upon the
following:

e That the owners and operators should maintain a very
detailed check register of all payments for expenditures
related to the operation.

e That invoices of all payments for expenditures related to the
sewer utility operations should be maintained.

e That very detailed records regarding all collections of
revenues, CIAC fees and any other service charges
collected to establish and maintain the utility service should
be maintained.

e The owners and operators should establish and maintain a
very detailed system of time sheet reporting for any
individual(s) who incur wages, a salary, or other payment in
the operations of the utility, including a description of the
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work performed and the number of hours.

e The owners and operators should maintain usage logs so
mileage and hours of usage can be verified if vehicles and
heavy duty equipment are used.

. The owners and operators should
establish and maintain a competitive did proves or some other method of
determining whether fair and competitive costs are being incurred for
significant expenditures.

To its Memorandum, Staff attached depreciation rates,®> which it
recommends the Commission direct the company to implement. The
company did not respond to Staff's recommendation.

Discussion

The Commission is authorized, under Section 393.170, RSMo, to
grant certificates of convenience and necessity when it determines, after
due hearing®, that the proposed project is “necessary or convenient for
the public service.” The term “necessity” does not mean “essential” or
“absolutely indispensible,” but rather that the proposed project “would be
an improvement justifying its costs,” and that the inconvenience to the
public occasioned by a lack of the proposed service is great enough to
amount to a necessity.°

In its application of this statutory authority, the Commission
recognizes the Tartan Energy analysis set out be Staff in its
Memorandum. Having reviewed the application and Staff’s verified
Memorandum, the Commission finds that the proposed service is
necessary or convenient for the public service and will approve the
application. Further, the Commission finds that the conditions suggest
by Staff are reasonable and will direct the company to comply with them.

THE COMMISSION ORDERS THAT:

1. Holtgrewe Farms Sewer Company, LLC’s application is
approved and the company is granted a Certificate of Convenience and
Necessity for sewer service subject to the conditions suggested by the
Staff of the Commission and set out in body of this order.

3 Attachment C to Staff's Memorandum.
4 There was no request for hearing.
° Intercon Gas, Inc., 848 S.W.2d 597; State ex rel. Transport Delivery Service v. Burton,
317 S.W.2d 661 (Mo. App 1958).

Beaufort Transfer Co. 504 S.W.2d at 219; State ex rel. Transport Delivery Service v.
Burton, 317 S.W.2d 661 (Mo. App. 1958).
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2. Holtgrewe Farms Sewer Company, LLC is directed to file
tariff sheets consistent with the rates and charges set out in Staff's
Memorandum and discussed in the body of this order.

3. The tariff sheets discussed in ordered paragraph 2 shall
bear an effective date of at least 30 days after submission, and shall be
filed no later than 60 days after the effective date of this order.

4, The depreciation accrual rates, Attachment D to Staff's
Memorandum are approved and shall be implemented.
5. The Staff of the Commission is authorized to conduct a

rate review within two years of actual operations of Holtgrewe Farms
Sewer Company, LLC’s utility system.
6. This order shall become effective on October 8, 2010.

Clayton, Chm., concurs, with separate
concurring opinion to follow;
Davis, Jarrett, Gunn, and Kenney, CC., concur.

Jones, Senior Regulatory Law Judge

*NOTE: At the time of publication, no opinion of Chairman Clayton has been filed.

In The Matter Of The Consideration And Implementation Of Section
393.1075, The Missouri Energy Efficiency Investment Act*

File No. EX-2010-0368
Filed: September 28, 2010

ELECTRIC 89. Commissioner Terry M. Jarrett dissented from the Commission’s decision
to transmit administrative rules to the Secretary of State regarding Section 393.1075,
RSMo, the Missouri Energy Efficiency Investment Act. Commissioner Jarrett states that
some of the proposed rules are unlawful because they exceed the Commission’s statutory
authority. The enabling legislation did not authorize the Commission to establish energy
and demand savings goals or impose penalties for failure to meet those goals.

DISSENTING OPINION OF COMMISSIONER TERRY M. JARRETT
The Public Service Commission (“Commission”) has voted to
transmit to the Secretary of State proposed rules regarding Senate Bill
376, codified at Section 393.1075, RSMo Cum. Supp. 2009, and known
as the Missouri Energy Efficiency Investment Act (“MEEIA” or “Act”).
MEEIA represents a positive step forward in promoting energy efficiency.
However, transmitting proposed rules to the Secretary of State at this
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time is premature because some of the provisions are either
unconstitutional or unlawful. These legal concerns should be addressed
before formal rulemaking begins. Therefore, | dissent.

Portions of the proposed rules unlawfully exceed the scope of
the Act and can only result in rules that are unlawful, unjust, arbitrary,
and capricious. The rules as currently drafted reflect regulatory policy
choices that are detrimental to electric utilities and the customers they
serve — rather than enhancing the opportunities for electric utilities to
develop effective energy efficiency programs as anticipated by the Act.

Following the law and promulgating rules that are within the
grant of authority given to the Commission is critical to achieving the
goals set out in MEEIA. Making policy choices that exceed the scope of
the Act will not serve Missouri’s citizens; rather, it will cause the rules
implementing this important piece of energy legislation to be snarled in
expensive, time-consuming and unnecessary legal entanglements. Even
worse, the proposed rules as written will not encourage electric utilities to
implement energy efficiency programs.

This Commission should propose lawful rules that will not only
withstand the scrutiny of notice and comment, but also JCAR and the
courts of this state. The proposed rules do not.

My concerns are not limited to those items outlined here, but the
issues identified below are unlawful and do not merit transmittal to the
Secretary of State. Senate Bill 376 stated unequivocally that it is the
“‘policy of the state to value demand-side investments equal to
traditional investments in supply and delivery infrastructure and
allow recovery of all reasonable and prudent costs of delivering
cost-effective demand-side programs.” Section 393.1075.3. The
portions of the rules that concern me are at odds with this stated policy.

1. Rules are not mandatory. Section 393.1075.11 provides:
“The commission shall provide oversight and may adopt rules and
procedures and approve corporation-specific settlements and tariff
provisions, independent evaluation of demand-side programs, as
necessary, to ensure that electric corporations can achieve the goals of
this section.” (emphasis added). The use of the word “may” by the
General Assembly means that this Commission is not required to adopt
any rules. The Act is sufficient standing alone to implement its purposes.
Rather than adopt rules, the Commission could choose to exercise its
oversight in other proceedings, such as rate cases. It follows that if this
Commission chooses to adopt rules, it should take great care to ensure
that such rules do not go beyond the scope of the law. Unfortunately, the
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proposed rules go beyond the scope of the law in at least two important
respects.

2. Energy and demand “savings goals.” 4 CSR 240-20.094
(2)(A) and (B) establish energy and demand savings goals, increasing
for each year between 2012 and 2020. Interested persons in the
workshop and rulemaking process did not and cannot show that these
goals have any scientific basis or facts to support them, or are in any
way relevant to Missouri’s electric utilities. Instead, the percentages—by
admission of the Commission staff—are based on statutory choices
made in other states, rules or policy announcements. These other states
do not have the same statutory or regulatory structure that we have in
Missouri, so the goals do not translate to Missouri and our electric
utilities.

This Commission is an agency of limited jurisdiction and
authority, and the lawfulness of its actions depends entirely upon
whether or not it has statutory authority to act. The General Assembly
could have adopted set percentages of demand-side savings for each
individual Missouri electric utility or it could have instructed the
Commission to set such targets as part of its rulemaking authority (other
states’ statutes have done one or the other). Our General Assembly did
neither. Instead, it stated simply that the programs need to be “cost-
effective.” There is no express or implied authority for the Commission
to adopt standard savings goals in the regulations implementing MEEIA.
These two subsections should be removed from the proposed rule
altogether.

3. Penalties. 4 CSR 240-20.094 (2) establishes that if a
participating electric utility does not meet the energy savings goals
discussed above, then the electric utility may be subject to a penalty or
other, undefined, adverse consequences. The Act provides no express
or implied authorization for the imposition of penalties or adverse
consequences; to the contrary, the Act is designed to incent electric
utilities to create programs which result in decreased sales. This unlawful
provision negates the positive attributes of the Act. Cost recovery and
incentives fail to outweigh the wide ranging risks of incurring the
penalties or adverse consequences possible from an electric utility
participating under the Act. Why would an electric utility spend a large
amount of money to implement an energy efficiency program when it
would face the risk of a penalty or other adverse consequences (such as
negative treatment in a rate case) if arbitrary and unscientific goals are
not achieved? The risk of penalties or adverse consequences stifle
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experimentation, creativity and innovation, three things that the Act was
designed to encourage. The current language in 4 CSR 240-20.094 (2)
goes beyond the Commission's statutory authority, works against the
General Assembly's mandate to incent electric utilities to implement
energy efficiency programs, and should be stricken from the rule.

Conclusion

The proposed rules as currently written do not enable or
encourage electric utilities to achieve the purposes of the Act. They need
more work to bring them into compliance with the law. Therefore, they
should not be transmitted to the Secretary of State until the unlawful
provisions have been removed.

*NOTE: The case was appealed to the Missouri Court of Appeals (WD) and was affirmed.
See 397 SW3d 441 (Mo. App. W.D. 2013)

In the Matter of Application of U.S. Water Company to Sell its Water
SystemLocated in Lafayette County to the City of Lexington,
Missouri

File No. WM-2011-0030
Decided: October 6, 2010

Certificates 845. The Commission grants public utility’s application to sell works and
system to city, conditioned on notice of that transfer, for cancelation of public utility’s
certificate and tariff.

Water 84. The Commission grants public utility’s application to sell works and system to

city, conditioned on notice of that transfer, for cancelation of public utility’s certificate and
tariff.

ORDER APPROVING APPLICATION

The Missouri Public Service Commission is approving the
Application of U.S. Water Company to sell its works and system to the
City of Lexington, Missouri.

U.S. Water Company filed the application on August 3, 2010. By
order dated August 6, 2010, the Commission ordered publication of
notice of the application. In that same order, the Commission set a
deadline for application to intervene at September 7, 2010. Staff filed its
recommendation on September 13, 2010, favoring the application. On
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September 15, 2010, the Commission gave notice of tax revenue impact
and gave affected political subdivisions until October 1, 2010, to file an
application for intervention. As of the date of this order, the Commission
has received no application to intervene. No law requires an evidentiary
hearing,' and no person has sought one,® so this action is not a
contested case.

The Commission has jurisdiction to rule on U.S. Water
Company’s sale under the following provision:

No . . . water corporation . . . shall

hereafter sell . . . its . . . works or system

. .. without having first secured from the

commission an order authorizing it so to

do. [¥]
The Commission will only deny the application if approval would be
detrimental to the public interest. 4

Approval would not be detrimental to the public interest
according to the verified filings. Staff recommends granting the
application, conditioned on notice of the date on which the City of
Lexington takes possession of the system. Upon such notice, the
Commission can cancel U.S. Water Company’'s certificate of
convenience and necessity, and U.S. Water Company’s tariff.

Therefore, the Commission will approve the application subject
to such condition.

THE COMMISSION ORDERS THAT:

1. The Application is approved, conditioned on U.S. Water
Company filing, within five days of the transfer’s effective date, notice of
such transfer.

2. This order shall become effective on October 18, 2010.

3. This file shall remain open for notice of the transfer, and the
cancellation of any associated tariff, and certificate of convenience and
necessity.

! Section 536.010(4), RSMo Supp. 2009.

2 State ex rel. Rex Deffenderfer Ent., Inc. v. Public Serv. Comm’n, 776 S.W.2d 494, 496
Mo. App., W.D. 1989).

Section 393.190.1, RSMo 2000.

* State ex rel. City of St. Louis v. Public Service Comm’n of Missouri, 73 S.W.2d 393,
400 (Mo0.1934).
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Clayton, Chm., Davis, Jarrett, Gunn,
and Kenney, CC., concur.

Jordan, Regulatory Law Judge
Bridgette Young v.Laclede Gas Company

File No. GC-2010-0248
Decided: October 13, 2010

Evidence, Practice And Procedure §826. The complainant bears the burden of proof to
show the utility has engaged in unjust or unreasonable actions.

REPORT AND ORDER

Appearances
Bridgette Young, pro se.

Rick Zucker, Assistant General Counsel, Laclede Gas Company, 720
Olive Street, Room 1516, Saint Louis, Missouri 63101, for Laclede Gas
Company.

Samuel D. Ritchie, Post Office Box 360, Jefferson City, Missouri 65102,
for the Staff of the Missouri Public Service Commission.

SENIOR REGULATORY LAW JUDGE: Ronald D. Pridgin

Procedural History

On March 3, 2010, Bridgette Young (“Ms. Young”) filed a
complaint against Laclede Gas Company (hereafter “Laclede”), alleging
that Laclede overbilled her for her gas usage due to a leak in her service
line. Laclede denied the allegations. The Staff of the Commission
(hereafter “Staff’) filed a Recommendation concurring with Laclede’s
position. The Commission convened an evidentiary hearing on August
18, 2010, and received post-hearing briefs from Laclede and Staff on
September 23.
Findings of Fact

The Missouri Public Service Commission, having considered all
of the competent and substantial evidence upon the whole record,
makes the following findings of fact. When making findings of fact based
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upon witness testimony, the Commission will assign the appropriate
weight to the testimony of each witness based upon their qualifications,
expertise and credibility with regard to the attested to subject matter.”

1. Ms. Young is a natural person and was, at all pertinent
times, a customer of Laclede.?

2. Laclede is a Missouri corporation engaged in the sale of
natural gas at retail to persons in the region of St. Louis, Missouri.

3. Staff is represented by the Commission’s Staff Counsel’s
Office, acting independently of the Commission.

4., The Public Counsel is an official of the State of Missouri,

appointed by the Director of the Missouri Department of Economic
Development, and is authorized to “represent and protect the interests of
the public in any proceeding before or appeal from the public service
commission[.]”3

5. Ms. Young has no experience in gas service.”

6. Ms. Young has no training in reading gas meters.”

7. Laclede repaired a gas leak in front of Ms. Young's
residence in August, 2008.°

8. The leak was in the street at the joint on the main pipe

where her service line was connected, and the leak was not connected
to any one customer.”

9. The leak could not affect her bill, as it was between the
main and her meter.®

10. From August 10, 2007 to August 8, 2008, Ms. Young
used 632 Ccf (one hundred cubic feet) of natural gas.9

11. From August 8, 2008 to August 10, 2009, Ms. Young
used 615 Ccf of natural gas.™

! Witness credibility is solely within the discretion of the Commission, who is free to believe
all, some, or none of a witness’ testimony. State ex. rel. Missouri Gas Energy v. Public
Service Comm’n, 186 S.W.3d 376, 389 (Mo. App. 2005).

? petitioner's complaint.
% Section 386.700, .710(2) RSMo 2000.
Tr. 21.
Id.
Tr. 34, 55.
Tr. 55.
Tr. 57, 82.
Ex. 2.
Id.

B © 00 N o 0o »
o
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12. From August 10, 2009 to August 9, 2010, Ms. Young
used 676 Ccf of natural gas.™

13. Ms. Young’s usage history before and after the August,
2008 service line replacement is consistent.*

Conclusions of Law

The Missouri Public Service Commission has reached the
following conclusions of law.

Jurisdiction:

Respondent is engaged in owning, controlling, managing, and
operating gas plant for public use under a franchise granted by the state
of Missouri or a political subdivision thereof, and is thus a gas
corporation and a public utility within the intendments of Chapter 386,
RSMo, and is subject to the jurisdiction of this Commission.

The Commission is authorized to hear and determine complaints
made by customers against public utilities by § 386.390.1, which states:

1. Complaint may be made by ... any ... person ... by

petition or complaint in writing, setting forth any act or

thing done or omitted to be done by any corporation ...

or public utility, including any rule, regulation or charge

heretofore established or fixed by or for any corporation,

person or public utility, in violation, or claimed to be in

violation, of any provision of law, or of any rule or order

or decision of the commission].]

However, authority to hear and determine the complaint does not
necessarily equal authority to grant the relief therein requested. The
Public Service Commission “is purely a creature of statute” and its
“powers are limited to those conferred by the [Missouri] statutes, either
expressly, or by clear implication as necessary to carry out the powers
specifically granted.”®* While the Commission properly exercises "quasi
judicial powers” that are “incidental and necessary to the proper
discharge” of its administrative functions, its adjudicative authority is not
plenary.** Further, the Commission cannot award pecuniary damages.

M.

21159, Ex. 1, 2, 6.

13 State ex rel. Utility Consumers Council of Missouri, Inc. v. Public Service Commission,
585 S.W.2d 41, 47 (Mo. banc 1979); State ex rel. City of West Plains v. Public Service
Commission, 310 S.W.2d 925, 928 (Mo. banc 1958).

14 State Tax Commission v. Administrative Hearing Commission, 641 S.W.2d 69, 75 (Mo.
1982), quoting Liechty v. Kansas City Bridge Co., 162 S.W.2d 275, 279 (Mo. 1942).

! May Dept. Stores Co. v. Union Electric, 107 S.W.2d 41, 58 (Mo. 1937).
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Burden of Proof:

Ms. Young bears the burden of proof in a case such as this one
in which the complainant alleges that a regulated utility has engaged in
unjust or unreasonable actions.’® Thus, she must establish all facts
necessary to support the relief she seeks by a preponderance of the
credible evidence.

Decision

Ms. Young asks for credit of an uncertain amount, but in the
thousands, due to a belief that Laclede has overcharged her.'’ Ms.
Young believes she was overcharged because Laclede repaired a leak
in a gas main in front of her house in August, 2008. She believes she
must have been paying for leaking gas before that repair was made.

However, the evidence expressly indicates that the leak was a
“street leak”, and, thus, the gas leaked before it could go through Ms.
Young’s meter.’® If the leak had been on the “customer” side of the
meter; in other words, in between the meter and the residence, Ms.
Young would be billed for gas she could not use. But the leak was on
the “street” side of the meter; in other words, in between the street and
the meter. As a result, the gas escaping the pipe never reached Ms.
Young’s meter, and she was not billed for the leaking gas.

Furthermore, Ms. Young's gas usage was consistent before and
after the leak. It follows that the leak was outside the meter and,
therefore, did not affect Ms. Young'’s bill.

Laclede did not overcharge Ms. Young for her gas service. Her
complaint is denied.

THE COMMISSION ORDERS THAT:

1. The complaint is denied.

2. All objections not ruled on are overruled and all motions
or other requests for relief not specifically granted herein are denied.

18 Ahistrom v. Empire District Electric Company, 4 Mo.P.S.C.3d 187, 202 (1995); Margulis
v. Union Electric Company, 30 Mo.P.S.C. (N.S.) 517, 523 (1991); State ex. rel. GS
Technologies Operating Co., Inc. v. Public Service Comm’n, 116 S.W.3d 680, 693 (Mo.
AJap. 2003).

Y1152, 76.

18 Ex. 6HC, App. A; Ex. 6HC, Sch. 1, p. 1; Ex. 6HC, Sch. 6, p. 2; Tr. 57, 82.
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3. This order shall become effective on October 23, 2010.
4, This case shall be closed on October 24, 2010.

Clayton, Chm., Davis, Jarrett,

Gunn, and Kenney, CC., concur

and certify compliance with the
provisions of Section 536.080, RSMo.

Dated at Jefferson City, Missouri,
on this 13" day of October, 2010.

In the Matter of Application of RDG Development, LLC For Authority
to Sell Assets to Greenwood Hills Homeowners Association and, in
Connection Therewith, Certain Other Related Transactions

Case No. SO-2011-0012
Decided October 20, 2010

Evidence, Practice And Procedure §23. Even in a contested case, if no party requests a
hearing, the Commission may rule on the application without convening a hearing.

Sewer 87. The Commission has expressed its policy regarding jurisdiction over
homeowners associations. Through these cases, the Commission has established a policy
of not asserting jurisdiction over a system if certain criteria are met. Those criteria, known
as the “Rocky Ridge Criteria”, are reflected in the following factors:

(@) The Association was organized as a not-for-profit corporation for the
benefit of the property owners.

(b) All customers currently served by the subject utility assets are
members of the Association.

(c) Only members of the Association will be served by the subject utility
assets.

(d) The Association’s action regarding utility matters will be under the
control of the members that are also the customers served by the subject utility assets.

(e) The Association owns the subject assets and thus has control over

such assets.

ORDER APPROVING APPLICATION

Syllabus: This order approves the application of RDG
Development, LLC (“RDG”) to sell its sewer system to Greenwood Hills
Homeowners Association (“Greenwood Hills”).
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Procedural History

On July 12, 2010,” RDG filed an application. That application
requests, among other things, authority from the Commission for RDG to
sell its sewer system to Greenwood Hills. RDG and Greenwood Hills
entered into an agreement on June 22, in which Greenwood Hills agreed
to purchase RDG’s sewer system.

The Commission issued notice of this application on July 14. In
that notice, the Commission allowed anyone who wished to intervene
until August 3 to request intervention. The Commission received no
intervention requests.

Staff filed its Recommendation on October 5. Staff
recommended that the Commission approve the transaction, with certain
conditions. RDG replied on October 6, stating that it accepts Staff's
Recommendation and conditions, and further stating that the Office of
Public Counsel (“OPC”) takes no position in this case.

Discussion

The application is within the Commission’s jurisdiction to decide.?
Because no party objects to the application, no evidentiary hearing is
required.®> Thus, the Commission deems the hearing waived,* and bases
its findings on the verified filings, and makes its conclusions as follows.

The Commission issued RDG a certificate of convenience and
necessity to provide sewer service on December 9, 2009 in File No. SA-
2010-0096. RDG currently provides sewer service to 33 residential
customers in Callaway County, Missouri.

Greenwood Hills is a Missouri non-profit corporation. It was
formed on April 22, 2010, by residents of the Greenwood Hills
Subdivision, to be the homeowners association for that subdivision, and
to manage common property in the subdivision. The proposed sale
should have negligible impact on the tax revenues of Callaway County,
Missouri, as the assets will be assessed property tax at the same rate,
regardless of whether RDG or Greenwood Hills owns them.

The Commission may approve of a sale of a sewer company if
that sale is not detrimental to the public interest.” Based on the verified
pleadings, the Commission finds that granting the application for the sale

! All calendar references are to 2010 unless otherwise noted.

2 Section 393.190 RSMo 2000.

% State ex rel. Rex Deffenderfer Ent., Inc. v. Public Serv. Com’n, 776 S.W.2d 494 (Mo. App.
1989).

* Section 536.060, RSMo 2000.

® See Commission Rule 4 CSR 240-3.310(1)(D).
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of the sewer company would not be detrimental to the public interest.

After the sale, the sewer system will be operated by a
homeowners association. The Commission has expressed its policy
regarding jurisdiction over homeowners associations in File Numbers
WD-93-307, WO-2003-0086, and more recently, WD-2006-0157.
Through these cases, the Commission has established a policy of not
asserting jurisdiction over a system if certain criteria are met. Those
criteria, known as the “Rocky Ridge Criteria”, are reflected in the
following factors:

€) The Association was organized as a not-for-profit
corporation for the benefit of the property owners.®

(b) All customers currently served by the subject utility
assets are members of the Association.

(©) Only members of the Association will be served by the
subject utility assets.

(d) The Association’s action regarding utility matters will be

under the control of the members that are also the
customers served by the subject utility assets.

(e) The Association owns the subject assets and thus has

control over such assets.

Consistent with its policy, the Commission concludes that
Greenwood Hills meets the Rocky Ridge Criteria. Thus, the Commission
will not assert jurisdiction over Greenwood Hills in this matter.

The application will be granted.

THE COMMISSION ORDERS THAT:

1. The Application is granted.

2. The Commission will not assert jurisdiction over
Greenwood Hills Homeowners Association.

3. RDG Development, LLC, is authorized to sell its sewer
system to Greenwood Hills Homeowners Association as requested in the
Application.

4, The Commission makes no ratemaking determination

regarding any potential regulatory oversight, if any, over Greenwood Hills
Homeowners Association.

5. The parties shall submit notice to the Commission
regarding evidence of the transfer of assets to Greenwood Hills
Homeowners Association within three business days after the transfer

® The Commission takes administrative notice that the Missouri Secretary of State lists the
Association as a not-for-profit corporation in good standing.
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and Commission approval is effective.

6. After the above notice of transfer is received, the parties
shall file a motion in this case requesting that the certificate of
convenience and necessity held by, and sewer tariff YS-2010-0397 on
file for, RDG Development, LLC be cancelled. Should such notice not be
received within 60 days of the Commission Order granting the transfer of
ownership, ownership of the utility and responsibility to provide sewer
service shall revert back to RDG Development and this case shall be
closed.

7. RDG Development is not authorized to cease providing
sewer services to customers in its service area until the Commission
issues an order cancelling its certificate of convenience and necessity
and its associated tariff.

8. This order shall become effective on October 30, 2010.

Clayton, Chm., Davis, Gunn,

and Kenney, CC., concur;

Jarrett, C., concurs, with separate
concurring opinion to follow.

Pridgin, Senior Regulatory Law Judge

CONCURRING OPINION OF COMMISSIONER
TERRY M. JARRETT

I concur with the majority in the result but disagree with any
reliance for that result on past practice of the Commission noted as
"policy" in the Order. The "Rocky Ridge Criteria" at best is guidance to
the Commission and is not in any way mandatory in its application. To
the extent that the "Rocky Ridge Criteria" has been adopted as "policy"
of this Commission that criteria in essence is one of general applicability
and is therefore being administered by this Commission as a rule, one
that has not been properly promulgated through the rulemaking
process."?

! "Not every generally applicable statement or "announcement" of intent by a state agency
is a rule. Implicit in the concept of the word "rule" is that the agency declaration has a
potential, however, slight, of impacting the substantive or procedural rights of some
member of the public." Baugus v. Director of Revenue, 878 S.W.2d 39, 42 (Mo. bane
1994).
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Commission policy is set in its rules, not by issuing Orders.
Therefore | concur in the decision.

In The Matter of A Proposed Rulemaking Regarding Revision of The
Commission's Chapter 22 Electric Utility Resource Planning Rules

Case No. EX-2010-0254
Issued October 25, 2010

Electric 842. Commissioner Davis advocated the Commission’s IRP rule require the
Commission acknowledge the reasonableness of an electric utility’s resource plan as part
of the IRP process.

DISSENT OF COMMISSIONER JEFF DAVIS TO THE
PROPOSED RULEMAKING REVISING THE COMMISSION’S
CHAPTER 22 ELECTRIC UTILITY RESOURCE PLANNING RULES

| respectfully dissent from my colleagues’ order to promulgate
these rules as they are currently written.

Anyone who has ever been involved in the integrated resource
planning (IRP) process knows these rules have desperately needed
revision for years. It's taken a long time to get where we are. These rules
are an improvement in some respects, but something important is
missing: accountability for the Public Service Commission and the PSC
Staff for any outcome in these IRP proceedings. It may seem like an
antiquated note, but | think we need to take responsibility for the
decisions we make — or in this case — fail to make.

Both the Missouri Energy Development Association (MEDA) and
the Missouri Department of Natural Resources (MDNR) offered language
whereby the Commission would at least “acknowledge” the utility’s
resource plan. “Acknowledgement” of the plan would enhance the
process because it would force the parties and the staff to focus on
outcomes as well as the process by which those outcomes were
determined. After all, outcomes should be the purpose of the IRP
process. More importantly, electric utilities could wuse the

% See also, NME Hospitals, Inc. v .Department of Social Services, Div. of Medical Services,
850 S.w.2d 71, 74 (Mo. 1993) ("Changes in statewide policy are rules. Failure to comply
with rulemaking procedures renders the purported rule void.").
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acknowledgement process to establish the prudence of making--or not
making--certain large capital expenditures that are going to amount to
billions of dollars over the next decade (e.g. — whether to shut down and
decommission one or more coal plants or to continue retrofitting all of
them) before they get to a rate case and have to argue over imprudence
or lack thereof.

Whether and how we address IRP decisions will definitely impact
customer rates for years to come. Failing to act on the substance of IRPs
constitutes a decision in and of itself. The Commission’s failure sends a
message of uncertainty to the utilities we regulate, their investors and
Wall Street saying either “we want to be free to disavow your plan and
disallow the expenses later” or “we are afraid to be criticized for
acknowledging a plan that later failed.”

Ultimately, our failure to address the substance of utility resource
plans increases financing costs for capital investment projects as well as
litigation costs in future rate cases because parties will litigate the issue
in future cases and knowing the Commission may disallow expenses,
lenders and investors will want higher returns. That uncertainty will
assuredly cause Missouri investor-owned electric utilities to place the
least possible amount of investment capital at risk short-term. This is
important because the cheapest plan today will not likely be the cheapest
plan over the next one to five years, and even less likely over the long-
term (from 30 to 50 years). Thus, the ratepayers could end up paying
higher rates long-term so the utility can consistently save a few dollars
on the front end, or because the utility opted for cheaper, less reliable
technology.

The importance of this issue is best illustrated by the decisions
the Commission faces regarding our aging fleet of coal plants. In
September, Wood Mackenzie’s North American power research group
issued a startling report that almost 60 gigawatts of coal-fired electric
plants could be retired over the next decade. Independent verification of
that estimate comes from Ellen Lapson, Managing Director of Corporate
Ratings for Fitch Rating Agency. On September 30, 2010, at the
Financial Research Institute, Director Lapson said that Wood
Mackenzie’s number was a reasonable number. At least two
Commissioners were present at that meeting.

The findings of the Wood Mackenzie report ought to send a
shiver down the spine of everyone here at the PSC as well as anyone
employed by a Missouri utility. More than 80% of the electricity
consumed in this state is fueled by coal. Collectively, Missouri utilities
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probably own around 10,000 megawatts of coal-fired generation, if not
more. Ameren Missouri is the largest Missouri utility and owns several
thousand megawatts of coal-fired generation all by itself, but everyone
including the utilities who’ve camouflaged themselves as being leaders in
the green revolution have similar risks. So, when the Wall Street analysts
say “Coal is in the crosshairs” they mean pretty much every Missouri
utility, but especially Ameren because they own the most coal plants,
and that ultimately every utility customer in the state is in the crosshairs.
Each and every one of our investor-owned electric utilities is going to
make significant investment decisions regarding the retirement or
retrofitting of a large fleet of coal plants averaging more than 40 years or
older as well as the addition of new resources to replace these retiring
coal plants, meet growing demand and comply with government
mandates for utilities to buy certain amounts of “renewable” electricity.

Presidents and governors don't punt and this Commission
shouldn’t punt either. Hundreds of millions, if not billions, of dollars are
at stake when our electric utilities make these decisions and customer
rates are hanging in the balance. We owe it to the ratepayers and to the
utilities we regulate to be decisive and thereby meet this Commission’s
statutory obligation to assure safe and adequate service for consumers
at a just and reasonable rate. It’s silly and unconscionable to spend a
couple of years working on more than 60 pages of rules that force the
utility to think of every scenario, to document how every calculation is
made, to check to see if the work was performed correctly and then do
nothing with such documents except hold them, waiting to whip them out
on some unsuspecting utility executive for not following a plan we don'’t
intend to make them follow until the day they deviate from it.

In conclusion, a Commission majority that has shown a
willingness to micro-manage electric utilities by requiring them to
undertake low-income assistance programs and make our utilities buy
Missouri wind-generated electricity ought not have a problem
“acknowledging” whether an electric utility’s preferred resource plan
seems like a good or a bad one.
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In the Matter of Union Electric Company, d/b/a AmerenUE’s Tariff to
Increase Its Annual Revenues for Electric Service

File No. ER-2011-0028
Decided October 27, 2010

Evidence, Practice and Procedure §22. The applications to intervene of the Natural
Resource Defense Council and the Missouri Coalition for the Environment, d/b/a Renew
Missouri were found to comply with the applicable regulation and were granted.

ORDER GRANTING THE APPLICATION TO INTERVENE OF THE
NATURAL RESOURCES DEFENSE COUNCIL AND GRANTING THE
APPLICATION TO INTERVENE OF THE MISSOURI COALITION FOR

THE ENVIRONMENT, D/B/A RENEW MISSOURI

On September 3, 2010, Union Electric Company, d/b/a Ameren
Missouri, filed a tariff designed to increase its annual revenues for
electric service. The Commission suspended that tariff and established
September 27 as the deadline for interested parties to apply to intervene.

The Natural Resource Defense Council (NRDC) and Renew
Missouri filed an application to intervene on September 27. The NRDC
is a New York nonprofit corporation with members in Missouri, many of
whom are Ameren Missouri ratepayers. The NRDC indicates it and its
members are interested in promoting energy efficiency, peak demand
reduction, and renewable energy resources. More than ten days have
passed since the NRDC applied to intervene and no party has objected
to that application.

The Commission finds that the NRDC'’s interest in this case is
different from that of the general public, and may be adversely affected
by a final order arising from this case. Furthermore, the Commission
finds that allowing the NRDC to intervene will serve the public interest.
Therefore, in accordance with Commission Rule 4 CSR 240-2.075(4),
the Commission will grant the NRDC's application to intervene.

Renew Missouri applied to intervene at the same time as the
NRDC. In its initial application, Renew Missouri described itself as “a
project of the Missouri Coalition for the Environment”. The Missouri
Coalition for the Environment is a nonprofit corporation, but Renew
Missouri appeared to be just a project of that corporation, without any
separate corporate existence. Furthermore, the initial application to
intervene stated:

[T]he Coalition and its members have a strong interest in
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protecting Missouri’s environment, including advocating

for the reduction of air pollution from electric utilities,

ensuring that nuclear plants do not contaminate the

environment, avoiding damage to water quality and the
environment from hydroelectric or pumped storage
facilities, and advocating for other generating facilities to

have as low an environmental impact as possible. The

Coalition also supports aggressive implementation of

cost-effective utility DSM programs.”

The initial application did not indicate any interest of Renew Missouri
separate from the described interest of the Coalition. Those facts
indicated the correct entity to be granted intervenor status in this case
might be the Missouri Coalition for the Environment rather than Renew
Missouri.

Because of the confusion relating to Renew Missouri’s initial
application, the Commission directed Renew Missouri to further explain
its application to intervene. The NRDC and Renew Missouri responded
on October 25 by filing an amended application to intervene. The
amended application explains that the Missouri Coalition for the
Environment has registered Renew Missouri as a fictitious name with the
Missouri Secretary of State. Thus, the party that is seeking to intervene
is the Missouri Coalition for the Environment, d/b/a Renew Missouri.

The Commission finds that the Missouri Coalition for the
Environment, d/b/a Renew Missouri’s interest in this case is different
from that of the general public, and may be adversely affected by a final
order arising from this case. Furthermore, the Commission finds that
allowing the Missouri Coalition for the Environment, d/b/a Renew
Missouri to intervene will serve the public interest. Therefore, in
accordance with Commission Rule 4 CSR 240-2.075(4), the Commission
will grant the Missouri Coalition for the Environment, d/b/a Renew
Missouri’s application to intervene.

THE COMMISSION ORDERS THAT:

1. The Amended Application to Intervene of the Natural
Resources Defense Council is granted.

2. The Amended Application to Intervene of the Missouri
Coalition for the Environment, d/b/a Renew Missouri, is granted.

3. This order shall become effective on October 27, 2010.

Clayton, Chm., Davis, Gunn, and Kenney, CC., concur;
Jarrett, C., concurs with separate concurring opinion to follow.
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Woodruff, Chief Regulatory Law Judge

*NOTE: See pages 549, 562, and 662 for other orders in this case.

CONCURRING OPINION OF COMMISSIONER TERRY M. JARRETT

Because | have no substantive objection to allowing the Natural
Resources Defense Council and the Missouri Coalition for the
Environment d/b/a Renew Missouri to intervene, | concur in the result,
but once again | am compelled to write because the applications to
intervene do not comply with the Commission’s intervention rules. |
believe our standard procedure should be to allow the applicants to cure
such deficiencies when we receive such applications.l

My Dissenting Opinion in Case ER-2010-0036 details the
requirements for an application to intervene as well as the standard for
granting intervention. Additionally, my concerns regarding deficient
applications to intervene, and the granting of such deficient applications
by the Commission, are also discussed in my Dissent.

Apparently, our intervention rules as promulgated are too difficult
for some attorneys licensed in this state to follow, given the multiple
times | have pointed out deficiencies in applications to intervene.” | am
hopeful that the proposed rewrite of the intervention rules in the AX-
2011-0094 docket will fix this reoccurring problem.

! See Dissenting Opinion of Commissioner Terry M. Jarrett, Case ER-2010-0036,
September 17, 2009.

2 Most attorneys who practice before the Commission do scrupulously follow the rules, and
this Commissioner appreciates all who make every effort to follow our rules.
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Charles A. Harter v. Laclede Gas Company*

File No. GC-2010-0217
Decided: November 3, 2010

Gas 833. Laclede Gas Company was not in violation of the law when it began sending
electronic bills to Complainant and, therefore within the law by sending an electronic notice
of disconnection.

REPORT AND ORDER

Appearances

Charles A. Harter, 827 S. Sappington, St. Louis, Missouri 63126,
Complainant, an Attorney representing himself.

Rick Zucker, Laclede Gas Company, 720 Olive Street, St. Louis,
Missouri, Attorney for Laclede Gas Company.

Jennifer _Hernandez, P.O. Box 360, 200 Madison, Jefferson City,
Missouri 65102, Staff Counsel, Independent of the Commission.

JUDGE: Kennard Jones, Senior Regulatory Law Judge

Syllabus

Charles A. Harter, Complainant, has not shown that Laclede Gas
Company has violated any statute, tariff provision or any Commission
rule or order by sending Complainant electronic bills or by notifying him
of an impending disconnection.
Background

Complainant’s wife arranged to pay their bills through Bank of
America’s “Bill Pay” program, by which the bank would automatically pay
bills out of the customer's account without the customer’s further
participation. At around the same time as the Bill Pay program was set
up Laclede received a request to send Complainant’s bills electronically,
rather than through the United States Postal Service. Complainant
argues that he did not request electronic billing. Later, Complainant
discontinued paying bills through his bank. However, Laclede continued
to bill Complainant through his electronic mail account. Complainant’s
method of managing his bills depends on receiving bills through the mail.
After automatic Bill Pay was cancelled, the electronic bills went unpaid
and he accrued an arrearage. Due to the arrearage of about $900,
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Laclede set a date for disconnection. When Complainant learned of the
impending disconnection, he brought this matter to the Commission and
filed this formal complaint.

Complainant does not allege that he does not owe the amount
due and upon conclusion of the hearing, the parties agreed on a
payment plan. Complainant’s assertion is that Laclede violated the
Commission’s rule, 13.105(1)(T), requiring companies to send payments
through the postal service. Although Complainant is aware that the
Commission granted to Laclede a variance from this rule, he questions
whether the Commission had the power to grant such a variance.

The Commission convened a prehearing conference on April 12,
2010, and on June 24 filed the following list of issues:
1. Until August 2008, the Respondent sent the Complainant paper
bills delivered by regular mail. Beginning in August 2008 and extending
through July 2009, the Respondent stopped mailing paper bills, and
instead delivered electronic bills to Complainant.

a. When the Respondent stopped mailing paper bills to the

Complainant and began sending e-bills, did the Respondent do

so unilaterally and without the Complainant’'s knowledge or

consent?

b. After the Complainant terminated his automatic bill pay

program in February 2009, did the Respondent thereafter

(through July 2009) fail and refuse to send the Complainant a bill

for gas services by US Mail?

2. Did the Respondent violate any provision of its tariffs, any law, or
any Commission rule or order when it issued e-bills to the Complainant?
3. Did Respondent violate any provision of its tariffs, any law, or

any Commission rule or order when it issued disconnection notices either
by e-mail or US Mail to the Complainant between July 29 and August 21,
20097

4, May the Respondent or the Commission waive, through a tariff,
the requirement of law of Rule 4 CSR240-13.015(1)(T) that requires the
Respondent to send bills to consumers through the US Mail?

To resolve these issues, the Commission held an evidentiary
hearing on July 8, 2010. The parties filed a joint stipulation of facts and,
in addition to the offered testimony, the Commission received six exhibits
into evidence.

Upon conclusion of the hearing, the parties were directed to file
briefs, with Complainant filing an initial brief, Laclede and the Staff of the
Commission responding, and finally, Complainant filing a reply.
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Complainant, however, later requested that he not be required to file an
initial brief, but rather only a reply. In response to his request and after
conferring with Staff, Laclede suggested that the parties either file
simultaneous briefs or simultaneous proposed findings of fact and
conclusions of law. The Commission directed the parties to file either
document no later than September 20, the initial date by which
Complainant would have filed a reply. Both Laclede and Staff filed
Proposed Findings of Fact and Conclusions of Law on September 20.
Complainant failed to make a filing, as directed by the Commission’s
order. Commission rule’ allows no more than ten days for responsive
pleadings. Ten days have expired and Complainant has not responded
to the proposed findings and conclusions filed by Laclede and Staff. The
Commission will therefore decide this matter without the benefit of
Complainant’s post-hearing input.
Findings of Fact

1. Complainant is the named party on a Laclede Gas
Company account at his residence.’

2. Respondent, Laclede Gas Company, is a public utility
providing gas service to Complainant at his residence.®

3. In August of 2008, Charles Harter's wife took over
paying the bills and initiated “Bill-Pay” through their bank, Bank of
America.*

4, On August 6, 2008, Laclede received an electronic bill
registration from its vendor, CheckFree.®

5. Checkfree is Laclede’s vendor through which a customer
may initiate electronic biIIing.6

6. If a customer registers for electronic billing though their
bank, the bank will then send a notice to Checkfree, who then forwards
that information to Laclede.’

7. Laclede does not decide how a customer pays bills.?

8. Electronic biling and electronic payment operate
independent of one another. A customer may wish to have bills sent
through the mail, while paying electronically. A customer may wish to

! Commission rule 4 CSR 240-2.080(15).

2 Exhibit 1, Stipulation of Facts.

% Exhibit 1, Stipulation of Facts.

* Transcript, page 45, lines 11-19. All references to Transcript are to Volume 2.
® Exhibit 2.

® Transcript, page 102, line 25 through page 103, line 3.

” Transcript, page 103, line 24 through page 104, line 3.

® Transcript, page 141, line 25 through page 142, line 6.
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have bills sent electronically, while paying through the mail. A customer
may wish to have bills sent electronically, while paying electronically. Or,
a customer may wish to have bills sent through the mail, while paying
through the mail.?

9. To sign up for electronic billing, the customer’s account
information, name, address, and e-mail address must be used.*

10. Kevin Kellar, Laclede’s witness, has been with the
company for 17 years.™

11. Over 71,000 customers have electronic billing and Kevin
Kellar has not heard of any claiming that they did not originate the
process.*

12. During her time with the Commission in Customer
Service, beginning in November of 2009, Mary Schierman-Duncan has
not seen any customer complaints in which the customer claims they
were re%istered for electronic billing without their knowledge or
consent.”

13. Complainant did not know what was going on with
regard to paying bills from August of 2008 to February of 2009 because
he wasn't involved in paying the bills during that period.™*

14. Coméalainant does not know whether his wife signed up
for electronic billing."

15. Complainant discontinued Bill Pay through his bank in
February of 2009."°

16. In order to cancel electronic billing, the customer must
contact Laclede. A customer service representative will then remove the
electronic billing indicator."’

17. Complainant did not contact Laclede in February of
2009."

18. Someone with access to Complainant's e-mail account
opened electronic bills sent by Laclede for the service period of

° Transcript, page 122, line 18 through page 123, line 2. And, page 151, line 9-11.

1% Transcript, page 150, lines 1-17.

" Transcript, page 100, lines 8-9.

2 Transcript, page 153, lines 10-13.

'3 Transcript, page 156, line 17 through page 157, line 4.

 Transcript, page 93, line 19 through page 94, line 10.

'® Transcript, page 55, line 23 through 56, line 7; page 58, lines 3-6, page 72, lines 4-9.
'8 Transcript, page 83, lines 20-22.

7 Transcript, page 105, lines 14-20.

'8 Transcript, page 112, lines 1-3. Exhibit 5, records of customers contacts from February of
2008 through January 2010.
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September of 2008 through July of 2009.*°

19. Although Complainant did not make a payment in
February of 2009, a payment of $50 was made in March of 2009.%°
20. No payment was made on Complainant’s account since

March of 2009.*

21. On July 31, 2009, Laclede sent a notice with an
electronic bill informing Complainant that the account was subject to
disconnection on August 21, 2009, for nonpayment.

22. On August 18, 2009, Laclede notified Complainant
through the mail of a disconnection to occur on August 21.%

23. Complainant called Laclede to cancel electronic billing
on August 21, 2009.%*
24. Laclede sent the next bill to Complainant by US Mail on

August 28, 2009.%°
Conclusions of Law

2. Jurisdiction

Laclede is a gas corporation and a public utility as defined by
Section 386.020(18) and (43), RSMo, and is subject to the Commission’s
jurisdiction under Sections 386.250 and 393.140, RSMo. Under
386.390, RSMo, a complaint may be made by any person, by petition or
complaint, setting forth any act or thing done or omitted to be done by
any public utility in violation of any provision of law, or of any rule or
order or decision of the Commission. Complainant has filed such a
complaint with the Commission, which the Commission has the authority
to resolve.

3. Burden of Proof

Where a complainant alleges that a public utility has violated the
law, as Complainant has in this case, the burden of proof lies with the
Complainant to show that Laclede violated the law or a Commission rule
or order. %
4, Issue 1: Did Laclede begin sending E-bills to

Complaint unilaterally and without his consent?

9 Transcript, page 109, line 14 through page 110, line 6.

% Transcript, page 123, lines 6-13.

% Transcript, page 125, lines 2-4. Exhibit 6, Staff Recommendation, Schedule 1-3.

2 Transcript, page 115, lines 9-21; Exhibit 1, Schedule SOF (HC).

% Transcript, page 115, line 22 through page 116, line 1; page 119, lines 6-8.

24 Exhibit 5. And, Transcript, page 114, lines 17-20.

% Transcript, page 115, lines 3-8.

% State ex rel. GS Technologies Operating Co., Inc. v. Public Service Comn’n, 116 S.W.3d
680, 693 (Mo. App. 2003).
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This issue is one purely of fact and requires no conclusion(s) of
law. Because it is relevant to the conclusion of whether Laclede violated
the law by sending Complainant’s bills electronically, it is discussed
below under that issue.

5. Issue 2: After Complainant terminated automatic
Bill-Pay in February, did Laclede fail and refuse to
send the Complainant a bill for gas services by US
Mail?

Like the first issue, this issue is also one of pure fact and
requires no conclusion(s) of law. Because it is relevant to the conclusion
of whether Laclede violated the law when it notified Complainant of an
impending disconnection, it is discussed below under that issue.

Issue 3: Did Laclede violate any provision of its tariffs, any law, or
any Commission rule or order when it issued e-bills to
Complainant?

The first issue presented by the parties is whether Laclede
began sending e-bills to Complainant unilaterally and without his
consent. As noted above, it is an issue solely of fact and is necessarily
disposed of in reaching a conclusion as to whether Laclede violated the
law when it began sending e-bills to Complainant.

Laclede’s tariff defines an “E-bill” as a bill delivered electronically
to the customer, or to a web site selected by the customer, that can be
viewed on a computer screen.”” Laclede’s tariff defines “Rendition of a
Bill” as the mailing, hand delivery or electronic posting or delivery of a bill
by the company to a customer. The company shall be required to render
a bill through only one of the foregoing methods.”® Laclede’s tariff
defines a “bill” as a written demand for payment for service and the taxes
and franchise fees related to it. Such bill may be in electronic form if
agreed to by the customer and the company.” On July 25, 2002, in 4
CSR 240-13.015(1)(A), a bill is defined as a written demand for payment
for service and the taxes and franchise fees related to it.** On July 25,
2002, in 4 CSR 240-13.015(1)(R), rendition of a bill is defined as the
mailing or hand delivery of a bill by a utility to a customer.®** On July 25,

" Laclede’s Tariff, P.S.C. MO. No. 5, First Revised Sheet No. R-3-a.

%% | aclede’s Tariff, P.C.S. MO. No. 5, First Revised Sheet No. R-3-b.

2 | aclede’s Tariff, P.S.C. MO. No. 5, Fourth Revised Sheet No. R-3

® See 4 CSR 240-13.015(1)(A), 12/31/95. The numbering of the rule has since been
amended.

% See 4 CSR 240-13.015(1)(R), 12/31/95. Because the rules have been renumbered,
(2)(T) is now the old (1)(R).
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2002, the Commission issued an order granting Laclede’s application for
a variance from Commission rules 4 CSR 240-13.015(1)(A) and (R),
approving tariff pages enabling Laclede to send bills electronically.>* A
tariff3 3has the same force and effect as a statute, and it becomes state
law.

Laclede’s tariff allows the company to send bills electronically if
requested to do so by the customer. Although Complainant asserts he
did not request that Laclede send bills electronically, it is evident a
request was made at the same time Complainant’s wife set up Bill Pay
with Bank of America. Complainant does not know whether his wife,
while enrolling in Bill Pay, also requested that electronic bills be sent.
The evidence supports an inference that Complainant's wife chose to
receive bills electronically. Complainant has not shown otherwise.

Further, although it is not direct evidence of whether Laclede
initiated electronic billing for Complainant, it is relevant that neither
Laclede’s nor Staff's witness is aware of a customer complaining of
being signed up for electronic billing without their consent. This is in light
of there being 71,000 customers who have electronic billing.
Complainant has not shown that Laclede unilaterally begin sending
electronic bills to Complainant. The Commission therefore concludes
that Laclede has not violated any laws, Commission rule or orders when
it began sending bills to Complainant electronically.

Issue 4: Did Laclede violate any provision of its tariff, any law, or any
Commission rule or order when it issued disconnection
notices either by e-mail or US mail to Complainant between
July 29 and August 21, 20097

Laclede’s tariff allows disconnection of service for nonpayment of
an undisputed delinquent charge.34 Delinquent charge is defined in
Laclede’s tariff as a charge remaining unpaid by a customer after the
delinquent date.** Delinquent date is defined in Laclede’s tariff as being
21 days from the rendition of the bill by the company, or the extended
payment date, if applicable, unless otherwise stated in the specific tariff
sheet(s) under which gas service is provided.36 Commission rule 4 CSR
240-13.50(5) states that a utility shall not discontinue residential service

% Exhibit 1 attachment, Order Granting Application for Variance and Approving Tariff.

* Bauer v. SW Bell Telephone Co., 958 S.W.2d 568, 570 (Mo. App. E.D. 1997), State ex
rel. Mo. Gas Energy v. Pub. Service Comm’n, 210 S.W.3d 330, 337 (Mo. App. W.D. 2006).
% Laclede’s tariff, P.S.C. MO. No. 5, Fourth Revised Sheet No. R-12.

% Laclede’s tariff, P.S.C. MO. No. 5, Fourth Revised Sheet No. R-3.

% | aclede’s tariff, P.S.C. MO. No. 5, Fourth Revised Sheet No. R-3-a.
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unless written notice by first class mail is sent to the customer at least 10
days prior to the date of the proposed discontinuance of service or hand
delivered at least 96 hours prior to discontinuance. Laclede’s tariff
mirrors the Commission’s rule with regard to the definition of delinquent
charge, delin%uent date and the conditions under which service may be
disconnected.®” Laclede’s tariff allows the company to send notice of its
intent to disconnect by electronic mail, if the customer has opted for
electronic billing.*® As an alternative to sending an electronic notice of
disconnection, Laclede can hand-deliver a notice at least 96 hours prior
to disconnection.*

Until the parties agreed on a payment plan at the close of the
hearing on July 8, 2010, the last payment Complainant made was in
March of 2009 in the amount of $50. Laclede notified Complainant by
electronic mail on July 31, 2009 of the impending disconnection
scheduled for August 21. And, on August 18, sent notice by US Mail; the
96-hour notice. Although Laclede’s tariff requires that a 96-hour notice
be hand-delivered, this is an alternative to sending the notice 10 days
prior to the disconnection date, which Laclede did.

The Commission has concluded that Laclede was within the law
when it began sending electronic bills to complainant. Because it was
lawfully sending electronic bills, it may lawfully send an electronic notice
of disconnection. The bills were well over 21 days overdue and Laclede
sent notice of disconnection at least 10 days prior to disconnection.
However, Laclede never disconnected Complainant’s service. All of the
steps Laclede took in notifying Complainant of an impending
disconnection were made under the presumption that disconnection
would follow. The first sentence of the relevant tariff provision states in
part; “[tlhe Company shall not disconnect residential service . . . unless
written notice is sent at least 10 days prior to the date of the proposed
discontinuance.” Because Laclede ultimately did not disconnect
Complainant’s service, the steps Laclede took to notify Complainant
become moot. The Commission concludes that Laclede has not violated
any law or Commission rule or order when it issued disconnection
notices to Complainant.

Issue 5: May the Respondent or the Commission waive, through a
tariff, the requirement of law of Rule 4 CSR 240-13.015(1)(T)
that requires the Respondent to send bills to consumers

%" The Commission takes official notice of this fact.
% |aclede’s tariff, P.S.C. MO. No. 5, First Revised Sheet No R-12-b.
* Laclede’s tariff, P.S.C. MO. No. 5, First Revised Sheet No R-12-b.
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through US Mail?
The Commission may allow a variance of rule 13.015(1)(T)

under Commission rule 4 CSR 240-13.065(1). By order, the
Commission granted such variance, allowing Laclede to send bills
electronically. Laclede’s then revised its tariff to reflect that variance,
which the Commission approved. Complainant has presented no
evidence or law to suggest that the Commission’s order granting the
variance was unlawful. To specifically address the issue, the
Commission has not “waived” the relevant rule but rather has allowed a
variance of the rule. Nonetheless, the Commission’s order granting a
variance of the rule to Laclede, and allowing the company to send bill
electronically, is lawful.
Decision

Although it is unfortunate that Complainant accrued an
arrearage, Complainant has not shown that such was the result of any
violation of the law by Laclede. Under 386.390.1 Complainant bears the
burden of showing such violation. Laclede sending bills electronically
and notifying Complainant of disconnection for unpaid bills were
consistent with the law, and Commission rules and orders. Complainant
has failed his burden and the Commission rules in favor of Laclede.

THE COMMISSION ORDERS THAT:

1. Complainant, Charles A. Harter, has failed to
show that Laclede Gas Company has violated any law or
Commission rule or order.

2. This Report and Order shall become effective on
November 13, 2010.
3. This case shall be closed on November 14, 2010.

Davis, Jarrett, Gunn, and Kenney, CC.,
concur, and certify compliance with the
provisions of Section 563.080, RSMo.
Clayton, Chm., absent.

Dated at Jefferson City, Missouri,
on this 3" day of November, 2010.

*NOTE: This case was appealed to the Missouri Court of Appeals (WD) and affirmed. See
631 S.W. 3d 52 (Mo. App. W.D. 2012)
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In the Matter of the PGA/ACA Filing of Atmos Energy Corporation
for the West Area (Old Butler), West Area (Old Greeley),
Southeastern Area (Old SEMO), Southeastern Area (Old Neelyville),
Kirksville Area and the Northeastern Area

File No. GR-2008-0364
Decided November 10, 2010

Evidence, Practice And Procedure §29. The Commission granted a motion by its staff to
compel a utility to provide documents regarding transactions between the utility and its
marketing affiliate because the information was relevant or may lead to the discovery of
admissible evidence.

ORDER GRANTING STAFF’'S MOTION TO COMPEL ATMOS TO
RESPOND TO DATA REQUESTS AND REESTABLISHING
PROCEDURAL SCHEDULE

This case involves Atmos Energy Corporation’s (Atmos) 2007-
2008 Actual Cost Adjustment (ACA) filing. The purpose of the ACA filing
is to reconcile Atmos’ actual cost to purchase natural gas with the
amount of cost it passed to its customers through the operation of the
purchased gas adjustment (PGA) provisions of its tariff. As part of that
reconciliation process, the Commission’s Staff examines the prudence of
Atmos’ gas purchase contracts.

Staff filed its recommendation regarding Atmos’ ACA filing on
December 28, 2009. At that time, Staff recommended an adjustment of
approximately $363,000 to reduce Atmos’ actual gas costs by the
amount of profit earned by Atmos’ affiliated gas marketing entity, Atmos
Energy Marketing, for transactions involving sales of gas to Atmos.
Atmos disagreed with Staff's proposed adjustment and the Commission
established a procedural schedule.

On June 14, 2010, Staff filed a motion asking the Commission to
compel Atmos to respond to certain data requests for documents relating
to Atmos Energy Marketing’s purchase of the natural gas it supplied to
Atmos. The Commission granted Staff's motion to compel on July 15,
and suspended the remaining procedural schedule while the disputed
discovery proceeded.

Atmos complied with the Commission’s order to compel by
providing Staff with the documents it requested. On August 27, Staff
issued follow-up data requests asking Atmos for more details about the
transactions between Atmos Energy Marketing and its gas suppliers.



ATMOS ENERGY CORPORATION

20 Mo. P.S.C. 3d 53

Atmos objected to the follow-up data requests as irrelevant and not
designed to lead to the discovery of admissible evidence. Staff
responded by filing the current motion to compel on September 14.

Atmos filed a written response to Staff's motion to compel on
September 22. On the same date, the Office of the Public Counsel filed
its response in support of Staff's Motion to Compel. In addition, the
Commission convened an oral argument regarding Staff's Motion to
Compel on October 20.

Atmos contends the information Staff seeks is irrelevant to the
issues before the Commission because all transactions between the
regulated utility and the unregulated marketing company resulted from a
competitive bidding process in which the subsidiary marketing company
submitted the best bid. According to Atmos, the fact that the contracts
resulted from competitive bidding should end the Commission’s inquiry
into the valuation of those contracts. Staff indicates it needs to review
and evaluate the marketing affiliate’s contracts with its suppliers to be
able to determine whether the price that affiliate is charging the regulated
company is in fact the fair market price.

The data requests for which Staff asks the Commission to
compel a response require Atmos to provide Staff with additional
documents to explain certain anomalies in the marketing affiliate’s
handling of gas supplies that the Staff believes could indicate
manipulation of those supplies to the benefit of Atmos and the detriment
of Atmos’ ratepayers. Staff is also seeking further information to
evaluate the integrity of Atmos’ bid process for those supplies.

Ultimately, after hearing the evidence presented by the parties,
the Commission may determine that the bidding process has established
the fair market price and that Atmos has not provided a financial
advantage to its affiliate. However, if Staff is to satisfy its obligation to
evaluate Atmos’ compliance with the affiliate transaction rule and
perhaps present evidence on that question, it must be able to review and
evaluate the supply contracts entered into by Atmos’ affiliate. To do that
it is entitled to obtain the additional information and documents it seeks.

For that reason, the Commission finds that the additional
information Staff seeks is relevant, or may lead to the discovery of
relevant, admissible evidence. Thus, under Rule 56.01(b)(1) of the
Missouri Rules of Civil Procedure, the information Staff seeks is subject
to discovery. Therefore, the Commission will grant Staff's motion to
compel Atmos to respond to Staff's data requests.

The Commission is mindful of Atmos’ concern that Staff not be
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allowed to proceed with a never-ending fishing expedition into Atmos’
business dealings with its subsidiary gas marketing company. Staff
purportedly completed its audit of Atmos’ actual gas costs in December
2009, and proposed a disallowance at that time. While there is no
statutorily imposed deadline for Commission action, Atmos deserves a
reasonably prompt resolution of that proposed disallowance. Therefore,
the Commission will order Atmos to respond to Staff's data request
within twelve days and will direct Staff to complete its discovery thirty
days thereafter. The Commission will also order all parties to file their
surrebuttal testimony at that time. After the parties file their surrebuttal
testimony, the Commission will entertain recommendations from the
parties for the scheduling of an evidentiary hearing and attendant
procedural matters.
THE COMMISSION ORDERS THAT:

1. Staff’'s Motion to Compel Atmos’ Response to Staff Data
Requests 117.1 and 131.1 is granted.

2. Atmos Energy Corporation shall respond to Staff's Data
Requests 117.1 and 131.1 by November 22, 2010.

3. All parties may file surrebuttal testimony no later than
December 22, 2010.

4, All parties may file recommendation regarding the

scheduling of an evidentiary hearing and attendant procedural matters
no later than December 29, 2010.

5. This order shall become effective immediately upon
issuance.

Clayton, Chm., Davis, Gunn, and Kenney, CC., concur;
Jarrett, C., dissents with dissenting opinion to follow.

Woodruff, Chief Regulatory Law Judge

*NOTE: See page 336 for another order in this case.
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DISSENTING OPINION OF COMMISSIONER TERRY M. JARRETT
IN THE ORDER GRANTING STAFF’S MOTION TO COMPEL
ATMOS TO RESPOND TO DATA REQUESTS

To prevail on its Motion to Compel, the Staff must show that the
discovery it seeks is relevant. | do not believe the Staff has met its
burden of establishing relevance; therefore, | dissent.

The Rules of Discovery and Evidence

“[Dliscovery may be obtained by the same means and under the
same conditions as in civil actions in the circuit court. [...]” 4 CSR 240-
2.090(1). That includes the use of motions to compel along with
subpoena power. The Affiliate Transactions and Marketing Affiliate
Transactions rules, 4 CSR 240-40.015(3) and 4 CSR 240-40.016(4),
provide evidentiary guidelines for Affiliate Transactions and Marketing
Affiliate Transactions (the “affiliate rules”). These two rules purport to
grant the Commission the “authority” to investigate the operations of an
affiliated entity as well as review, inspect and audit books, accounts and
other records kept by an affiliated entity — solely for the purpose of
ensuring compliance with the rule as well as make findings available to
the commission. See 4 CSR 240-40.015(6)(B)1, 2 4 and 4 CSR 240-
40.016(7)(B)1, 2. The affiliate rules must be read against the limitations
provided by Section 393.140(12), RSMo, which authorizes regulated
utilities to engage in other businesses, provided that the businesses are
not otherwise subject to the jurisdiction of the Commission, are not in the
same business as the regulated utility, and is conducted in a way that is
separate and apart from the regulated utility itself. The affiliate rules
recognize the statutory limitations of Section 393.140(12) by limiting the
scope and reach of the rule only to “ensuring compliance with the rule,”
and notably restricting obligations associated with the rule to the
regulated gas corporation alone." The affiliate rules cannot be boot-
strapped to allow the Staff to obtain records of an affiliate for any other
purpose.

The Commission’s discovery roadmap is also set out by the
Supreme Court of Missouri in the Rules of Civil Procedure. Rule 56(b)(1)
limits that which is discoverable by providing that “[I]t is not ground for
objection that the information sought will be inadmissible at the trial if the

! “Each regulated gas corporation shall ensure that its parent and any other affiliated
entities ...” (emphasis added) (obligating regulated gas corporations to compliance with the
affiliate rules 4 CSR 240-40.016(6)).
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information sought appears reasonably calculated to lead to the
discovery of admissible evidence. The party seeking discovery shall bear
the burden of establishing relevance.” Mo. Rules of Civ. Pro. The burden
is with the Staff because they filed the motion to compel.

The Data Requests

The Staff in Data Request 117.1 indicated that the Companies
response to Staff Data Request 117 revealed unexplained anomalies in
the quantities of gas supplies provided by Atmos unregulated marketing
affiliate Atmos Energy Marketing (AEM) to the Hannibal/Bowling Green
service area. In Data Request 117.1, the request at issue here, the Staff
sought documents related to the baseload supply acquired by AEM in
three specific trades intended by AEM to provide flexible baseload
service to Atmos’ LDC customers. Staff sought these documents it
claims to explain the anomalies concluded by Staff in the quantities of
gas supplies in these three trades.

In Staff Data Request 131.1, Staff requested AEM’s economic
analysis of its sales obligation with Atmos LDC. Staff asserted that they
need these documents to support their assessment of the fair market
value of the gas supplies that AEM provided to Atmos LDC customers
and for Staff to evaluate the integrity of Atmos’ bid process for those
supplies.

Burden of Proof and Evidentiary Standards

For the Staff's Motion to Compel to be granted, the Staff must
establish relevance. Mo. Rules of Civ. Proc. 56(b)(1). Relevance has
specific legal meaning, and it also must be considered in the appropriate
legal context. In my opinion in Case No. EM-2007-0374, | provided a
detailed primer on “relevance” which bears repeating here. “The law
requires evidence to be both logically and legally relevant in order to be
admissible. Evidence is logically relevant when it tends to prove or
disprove a fact in issue or corroborates other relevant evidence which
bears on the principle issue.” Even if logically relevant, the finder of fact
has discretion to limit such evidence, or exclude it all together, if the fact-
finder believes the evidence is not legally relevant.® Legal relevance
refers to the probative value of the purported evidence outweighing its
risks of unfair prejudice, confusion of issues, delay, waste of time or
cumulativeness. Consequently, even logically relevant evidence may be

2 Footnotes omitted.
® Footnote omitted.
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excluded unless its benefits outweigh its costs.” (emphasis in original)

As to each DR at issue, in my opinion, the Staff failed to meet either
relevance test.

It is undisputed that the transactions at issue occurred between a
regulated gas corporation and an affiliate as set forth in the affiliate
rules.” It is also undisputed that there are limits to the scope and reach of
discovery. See Mo. Rule Civ. Pro. 56.01. The affiliate rules specifically
dictate the evidentiary standards for affiliate transactions and limit what
evidence may be sought under the authority of these rules. Therefore the
determination of relevance, both legal and logical, is set forth by the
affiliate rules.

Staff’'s motion was made under the auspices of the affiliate rules.
The affiliate rules’ specified purpose provides the bounds for relevancy
and also serves as the standard for considering logical and legal
relevance.

The basis for the affiliate rules is that when there are dealings
between a regulated entity and its unregulated affiliate, an unfair
advantage could be given to the unregulated affiliate by the regulated
entity. The stated purpose of the affiliate rules are “to prevent regulated
utilities from subsidizing their non-regulated operations.” In effect, the
affiliate rules serve as a substitute for competition. The affiliate rules
attempt to approximate an arm’s length transaction between a regulated
entity (which the Commission regulates) and a non-regulated affiliate
(which the Commission does not regulate). Compliance with the affiliate
rules by the regulated entity thus make affiliate transactions capable of
being viewed as occurring at arm’s length.

The proposition that a transaction occurring between a regulated
entity and an affiliate, even in compliance with the affiliate rules, is
incapable of occurring at arm’s length, sets up a construct where affiliate
transactions can never be justified. This would make the rule a nullity.
The Commission, by promulgating the affiliate rules, did not intend that
transactions with affiliates be de facto prohibited, when the affiliate rules
set out in great detail the manner in which such transactions are
permitted.

* Statement Responding to the “Statement in Dissent to Regulatory Law Judges’
Evidentiary Ruling and Objections to Procedural Irregularity.” Case No. EM-2007-0374,
pgs. 2-3, May 16, 2008.

®> References hereafter are to the “affiliate rule”, with any material differences between 4
CSR 240-40.015 Affiliate Transaction Rule and 4 CSR 240-40.016 Marketing Affiliates
Transaction Rule noted as appropriate.
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No law prevents affiliate transactions; rather, Commission rules
set out a process by which affiliate transactions may take place. To
demonstrate compliance with the rules the regulated entity must meet
the “Evidentiary Standards for Affiliate Transactions” set out at 40 CSR
240-40.016(4). The rules provide for a beginning and an end to these
transactions, which allows regulated entities to move forward with new
transactions. These standards, by which compliance is measured, are
assumed to produce results which do not provide a financial advantage
to an affiliate. 40 CSR 240-40.016(3). It would be absurd to interpret the
affiliate rules to prohibit affiliate transactions.

Legal Analysis

Staff's purpose in seeking the disputed discovery was made
clear in the October 20, 2010, oral
argument:

[Tlhe staff is attempting to determine through its

investigation of these transactions the fair market value

of the gas supplies bought by AEM and to determine

whether AEM’s fair market value of gas supplies would

be the same fair market value to the Atmos regulated

LDC.

Tr. at p. 59, lines 12 — 16 (emphasis added). And,

In this 0708ACA (sic) case the Staff is trying to

determine the prudence and reasonableness of Atmos

gas purchasing transactions with its unregulated affiliate

AEM. And to determine whether these purchases are

prudent and reasonable, the Staff must determine the

fair market value of gas supplies of the unregulated

affiliate to determine whether that would be the same as

fair market value of gas

supplies to the LDC.

Tr. p. 57, lines 14 — 21 (emphasis added).

The relevant question is not whether the non-regulated AEM
paid fair market value for the gas it bought. The relevant question is
whether the Atmos regulated LDC paid fair market value for the gas it
bought from AEM. Staff already has the information to make that
determination, as indicated in the position statement it filed in this case
on June 30, 2010:

It is staff’s position that the rates charged by Atmos in its

Butler and Hannibal service areas were NOT just and

reasonable because the rates did not merely pass on the
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cost of the gas but included profits for Atmos’

shareholders.

Position Statement at 1 (emphasis in the original). Further, Staff
calculated the profit to be $362,979 in total and asked that that amount
be disallowed. Id. at 2. By subtracting the profit from the total amount
paid to AEM by Atmos’s regulated LDC, Staff knows exactly to the dollar
the actual price of the gas paid for by the LDC. Staff can easily compare
this amount to other information to which it has access in order to
determine whether the regulated LDC paid fair market price for the gas.
The position of Staff completely ignores the affiliate rules by advocating
that Atmos should purchase gas from AEM not at a fair market price, nor
at Atmos’ fully distributed cost, but at AEM’s cost. The fact that AEM
may have made a profit on the sale is irrelevant to this inquiry under the
affiliate rules. Non-affiliate providers of gas to Atmos’ regulated LDC
make a profit on their sales, and Staff does not object to that. It is
unrealistic for Staff to assert that an affiliate should not make a profit as
well.

Staff’'s real purpose, in my opinion, is to investigate whether
there is an improper relationship between the non-regulated affiliate and
the regulated entity, and they want the affiliate’s records to prove this.
To do so, Staff must pierce the “regulatory veil” between the two entities,
because they are not authorized to investigate a non-regulated entity.6
Staff wants the discovery under the auspices of the affiliate rules, but
under the limited scope of the affiliate rules, Staff cannot use them to
pierce that veil. Since Staff’'s investigation is not authorized by any law
or rule of this Commission, the discovery it seeks is irrelevant.

If Staff wants to conduct a prudence evaluation, it can do so, but
such an evaluation is different from a review under the affiliate rules, and
has a different set of discovery parameters and evidentiary standards.
Staff already has the information they need to determine fair market
value for purposes of the affiliate rules. The discovery is irrelevant to the
inquiry at issue, and | would have denied the Motion to Compel.
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Southwestern Bell Telephone Company d/b/a AT&T Missouri's
Petition for Compulsory Arbitration of Unresolved Issues for an
Interconnection Agreement with Global Crossing Local Services,
Inc. and Global Crossing Telemanagement, Inc.

File No. 10-2011-0057
December 15, 2010

Telecommunications 846. Missouri statute subjects interconnected voice over internet
protocol traffic to the same charges as telecommunications services with an exception for
information service providers.

Missouri may govern access to dark fiber.

Decision
The Commission is deciding a petition for compulsory arbitration
(“petition”) of a telecommunications interconnection agreement
(“agreement”). The parties to the agreement and this action are:
o Petitioner, Southwestern Bell Telephone Company d/b/a AT&T
Missouri (“ATT”); and
e Respondents,

o Global Crossing  Telemanagement, Inc. (“Global
Telemanagement”); and

o Global Crossing Local Services, Inc. (“Global Local’);
(together, “Global”).

The Commission chooses between the parties’ offers as follows.

On the issue of: the Commission adopts | because:
the offer of:
1. Intercarrier Neither Party Neither party’s
Compensation for language
Certain IP Traffic sufficiently
describes

intercarrier
compensation for
interconnected
VolIP within
existing law.
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2: Dark Fiber ATT ATT’s proposed

Possession language
provides
non-discriminatory
service.

3. Routine Network Global Global’s offer of

Maintenance undisputed
language
constitutes just
and reasonable
terms.

On each issue, language complying with the law’s requirements as set
forth below shall be part of the agreement. The Commission bases its
decision on the law and facts as follows.

|. Procedure

The parties filed pleadings, statements and offers as follows. On
August 27, 2010, AT&T filed the petition. On September 21, 2010, Global
filed its response to the petition (“response”). The parties submitted final
offers on September 27, 2010; jointly filed a revised statement of
unresolved issues on September 28, 2010; and submitted subsequent
final offers and jointly filed a final statement of unresolved issues on
October 4, 2010.

The arbitrator convened the initial arbitration meeting on
September 9, 2010; issued the procedural schedule on September 16,
2010; and convened the mark-up and pre-hearing conference
(“conference”) on October 5, 2010.

The parties waived hearing and other procedural formalities’ as
follows. On October 4, 2010, the parties filed Joint Motion to Waive
Cross-Examination and Cancel Hearing, stipulating to a decision on pre-
filed testimony. On October 5, 2010, the arbitrator issued an Order
Canceling Hearing, Allowing Late Filing and Allowing Entry into Record.
In that order, the arbitrator allowed ATT to file a discovery response from
Global and enter it into the record as the parties stipulated at the
conference. On October 8, 2010, ATT made that filing and entered
Global’s responses to data requests into the record.

! Section 536.060, RSMo 2000.
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The parties filed initial briefs as to Issue 1 on September 29,
2010, initial briefs as to Issues 2 and 3 on October 13, 2010. The filing of
initial briefs “submitted [the case] for decision.”” The parties filed reply
briefs on October 18. 2010.

Also on October 18, 2010, the “set time” for final post-offer
negotiations, during which no draft report shall issue, * expired. On
October 8, 2010, the arbitrator filed the draft report. The Commission
received public comments as to the draft report from the parties on
November 18, 2010. The Commission received no other public
comments. On November 18, 2010, the time for filing public comments
expired, and the case was ready for the arbitrator’s final report.

Il. Generally as to All Issues

Any interconnection agreement, negotiated or arbitrated, is
subject to the Commission’s approval.4 The filing of the petition vested
jurisdiction to arbitrate the agreement in the Commission.”> The
Commission’s regulation gives the parties the right to an evidentiary
hearing® so the arbitrator conducted this action as a contested case.’

A. Summary

The Commission’s decision addresses only the issues as set
forth in the parties’ pleadings, statements and offers. 8
B. Facts

1. An entity that transmits telephone communication service
(“traffic”) is a carrier. Carriers transmit switched traffic on a set of
transmission facilities called the Public Switched Telephone Network
(“PSTN”).9 Within the PSTN, the geographical area of service that has
historically delineated basic service from long distance and toll service is
a local exchange. *°

2. A carrier that serves a local exchange is a local exchange
carrier (“LEC”). A LEC that served a local exchange on December 31,

% 4 CSR 240-36.040(23).

3 4 CSR 240-36.040(5)(C).

* 47 USC Section 252(e)(1).

® Section 386.230, RSMo 2000; 4 CSR 240-36.040(2); 47 USC Section 252(a)(2)(B)1.

® 4 CSR 240-36.040(10).

” Section 536.010(4), RSMo Supp. 2009.

8 47 USC Section 252(b)(4); 4 CSR 240-36.040(11).

® Traffic that does not go through a public switch, like traffic through a private line or other
dedicated service, is called unswitched traffic (even though it may go through a private
switch), and is not at issue.

 provisions of law may organize more than one exchange into a local calling scope,
treating such exchanges as a single exchange for billing purposes.
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1995, is an incumbent LEC (“ILEC”). A LEC that serves or seeks to serve
a local exchange already served by an ILEC, is a competitive LEC
(“CLEC”).

3. Global is a CLEC. ATT is an ILEC. ATT and Global intend to
send traffic through each others’ facilities, which require interconnection,
which requires an agreement.

C. Law
The Commission instructs the arbitrator that:
. in resolving these issues, the
arbitrator shall ensure that such
resolution meets the requirements of the
Act [*
The Act is 47 USC Sections 251 and 252 as enacted in the
Telecommunications Act of 1996, under which ATT must allow access to
its network:
. . . on rates, terms, and conditions that
are just, reasonable, and
nondiscriminatory [.**]
Those standards generally determine the facts relevant to the issues.

As to the burden of proof, Global cites a sister-state commission
order,*® concluding that the burden of proof is on the party whose
facilities are at issue, and ATT does not dispute the matter. The
Commission concludes that ATT has the burden of proof. The
Commission has considered each party’s allegations and evidence on
the whole record, and the Commission’s findings of fact reflect the
Commission’s determinations of credibility.

The Commission’s regulations direct the arbitrator to use final
offer arbitration. Because the parties did not agree to an “entire
%ackage”14 resolution, the arbitrator must use “issue-by-issue” resolution.

Issue-by-issue resolution requires the arbitrator to:
. select the position of one of the
parties as the arbitrator's decision on
that issue [16]

! 4 CSR 240-36.040(11).

12 47 USC Sections 252(b)(4)c and (c)1; and 251(e)(2)B; and (c)(2)(d).

3 AT&T Communications of the Midwest, Inc., Docket No. P-442,407/M-96-939 (Dec. 12,
1996) (order resolving arbitration issues and opening cost proceedings) slip order at 5.

4 4 CSR 240-36.040(5)(A).

15 4 CSR 240-36.040(5).

16 4 CSR 240-36.040(19).
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except in the circumstances discussed in part C.1 below. In making the
decision, the Commission has considered each party’s theories and
authorities. The Commission’s conclusions of law reflect the
Commission’s resolution of conflicting arguments.

The arbitrator’s draft report included a concise summary of each
issue resolved by the arbitrator and a reasoned articulation of the basis
for the decision on each issue. Such draft report also set forth how the
decision meets the standards set in 47 USC Sections 251 and 252 (“the
Act’). The arbitrator’s final report included a statement of findings and
conclusions on all the material issues of fact, law or discretion presented
on the record. The arbitrator’s final report also set forth the reasons or
basis therefore.

The Commission’s decision contains no discourse upon matters
that are not determinative of the issues.

lll. Specific Issues

The issues remaining for the Commission’s decision are three:
intercarrier compensation for certain Internet Protocol format (“IP”) traffic,
dark fiber possession, and routine network maintenance.

1. Intercarrier Compensation for Certain IP Traffic

The issue is how ATT and Global shall bill one another
(“intercarrier compensation”) for ftraffic over the Public Switched
Telephone Network (“PSTN”) that uses IP at some point in such traffic
(“IP traffic”).

A. Summary

Generally, IP traffic is subject to the same charges as any other
PSTN traffic—reciprocal compensation charges within a local calling
area; or switched access charges between local calling areas—with
certain exceptions. Neither party’s offer follows that general principle and
its exceptions. ATT argues that switched access charges apply to most
of Global's proposed IP ftraffic. Global argues that only reciprocal
compensation charges apply to IP traffic, if any charge applies at all.
Therefore, the Commission adopts an alternative not set forth in either
party’s offer.

B. Facts

1. Carriers that own facilities may charge other carriers to use
to such facilities generally as follows. If such use has both its origin and
destination within the same local exchange, a reciprocal compensation
charge applies. If such use has either its origin or its destination outside
the local exchange, a switched access charge—also known as an
exchange access charge—applies. Reciprocal compensation and
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switched access charges generally constitute’’ the methods of
intercarrier compensation.

2. Any traffic may change format during its travels on the
PSTN. Traffic that changes to IP, but has changed back when it reaches
its destination, is IP-in-the-middle, which the parties treat like any other
PSTN traffic.

3. Traffic that includes more than basic service, like computer
processing, is information service (“IS”). A provider of direct access to
the Internet is an internet service provider (“ISP”). ISPs generally
transmit IS in IP.

4. IP is also useable for voice communications. IP may be
present at different stages of voice traffic over the PSTN. Such use
constitutes one example of Voice over Internet Protocol (“VolP”). VolP,
when traveling over PSTN facilities, is interconnected VolP traffic
(“IVolP”).

5. IVoIP appears to the end user to be ordinary telephone
service because it uses traditional telephone handsets, connects with
PSTN, and reaches any other end user connected to the PSTN,
including other IVolP users, cell phone users or traditional land-line
users. IVolP may be geographically identifiable as to its points of origin
and termination. IVolP for which either the origin or destination is
moveable and not geographically identifiable is nomadic.

C. Law

The Commission must apply existing law to the parties’ offers as
best it can, even where the federal government has not yet clarified the
existing law.’® Existing law includes Section 392.550.2, RSMo Supp.
2009, (“the Missouri statute”) which provides that:

Interconnected VolIP traffic shall be
subject to appropriate exchange access
charges to the same extent that
telecommunications services are subject
to such charges.
That language generally applies switched access charges to
interconnected VolIP like any other switched traffic.

Exceptions are few. The Missouri statute does not apply to

switched traffic that constitutes:

7 A third type of charge, called bill-and-keep, is not at issue.
8 UTEX Communications Corp., 24 F.C.C. 12573, 12577-78 (2009).
9 RSMo Supp. 2009.
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. .. commerce among the several states

of this union, except insofar as the same

may be permitted under the provisions

of the Constitution of the United States

and the acts of Congress.[*’]
Generally, that provision and the federal impossibility doctrine exclude
nomadic VolP from switched access charges. Also, existing federal law
provides an exception related to IS from intercarrier compensation (“IS
exception”).

The parties’ final offers summarize their arguments and provide
(disputed language in bold, ATT’s underlined, Global’s italicized) as
follows:

6.14.1 For purposes of this Agreement
only, Switched Access Traffic shall
mean all traffic that originates from an
End User physically located in one (1)
local exchange and delivered for
termination to an End User physically
located in a different local exchange
(excluding traffic  from exchanges
sharing a common mandatory local
calling area as defined in AT&T-
22STATE's local exchange tariffs on file
with the applicable state commission)
including, without limitation, any
traffic that originates/terminates over
a_Party’s circuit _switch, including
traffic _from a service that (i)
terminates/originates _over_a_circuit
switch and uses Internet Protocol (IP)
transport technology (regardless of
how _many providers are involved in
providing IP_transport) and/or (ii)
terminates to/originates from the End
User’s premises in IP format, except
that Switched Access Traffic shall
not include any traffic that originates
and/or terminates at the End User’s

% Section 386.030, RSMo 2000.
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premises in Internet Protocol format.

Notwithstanding anything to the contrary

in this Agreement, all Switched Access

Traffic shall be delivered to the

terminating Party over feature group

access trunks per the terminating

Party’s access tariff(s) and shall be

subject to applicable intrastate and

interstate switched access charges.

However, in states where applicable law

provides, such compensation shall not

exceed the compensation contained in

the respective AT&T-22STATE tariff in

whose exchange area the End User is

located, provided, however, the

following categories of Switched Access

Traffic are not subject to the above

stated requirement relating to routing

over feature group access trunksl.]
In support of their respective positions, the parties read the law
expansively, but inaccurately, and so err as to the IS exception, fixed
location VolP, and nomadic VolP.
i. IS Exception

Global argues that the Missouri statute does not apply to any
VoIP traffic. Global argues that Missouri law is not among the standards
under which the Commission decides the petition for arbitration. But the
Commission must apply existing law, 2! which includes the Missouri
statute. The Commission has no authority to declare the Missouri statute
invalid,”® and Global cites no authority expressly invalidating or pre-
empting the Missouri statute.
a. Global’s Arguments
Instead, Global emphasizes its character as a wholesaler and

the mutually exclusive classifications of IS and telecommunications
services. The IS/telecommunications services distinction is older than the
Act, from a time when the term for IS was ES, for enhanced service.
Global's premise is that whether switched access charges apply
depends on whether VoIP constitutes IS or telecommunications services.

2 UTEX Communications Corp., 24 F.C.C. 12573, 12577-78 (2009).
2 state Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69 (Mo. banc 1982).
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It is true—as the parties agree—that IP-in-the-middle is subject
to switched access charges,” as the Missouri statute provides, because
it constitutes a telecommunications service and not 1S.** It is also true
that IP-in-the-middle, by definition, ends in the same format as it starts.
Global argues the reverse: that starting and ending in different formats
(“net conversion”) equals IS.

Global cites PAETEC Communications, Inc. v. CommPartners,
LLC,? which discussed a position issue similar to Global’s, which is that
(1) origination and:

. . . termination of VolP-originated calls

is an “information service” exempt from

access charges; and (2) that access

charges cannot apply to VolP-originated

calls because “reciprocal compensation”

applies instead.[*]
The court cited a holding in Southwestern Bell Telephone, L.P. v.
Missouri Public Service Comm'n:*’

“[n]et-protocol conversion is a

determinative indicator of whether a

service is an enhanced or information

service.” [
The PAETEC court found persuasive the authorities

holding:

. . . that transmissions which include net

format conversion from VolP to TDM are

information  services exempt from

access charges. [*°]
Global argues that switched access charges cannot apply under that
authority,

Global's authorities provide the following. All conversion to IP is
IS, and neither the courts nor the Federal Communications Commission
(“F.C.C.") have ever ruled that VoIP is not IS. IS, even when travelling

2 |n the matter of Petition for Declaratory Ruling that AT&T's Phone-to-Phone IP Telephony
2SAervices are Exempt from Access Charges, 19 F.C.C.R. 7457, 7465 (2004).
Id.
% Civil Action No. 08-0397 (JR), 2010 WL 1767193, (D.D.C., Feb. 18, 2010).
% pAETEC, 2010 WL 1767193 at 2.
7 461 F.Supp.2d 1055, 1081 (E.D. Mo., 2006).
8 |d., (citations omitted).
# pPAETEC, 2010 WL 1767193 at 3.
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over the PSTN, does not become telecommunications service.*® All IS is
exempt from access charges. Therefore, all conversion to IP is exempt
from switched access charges, under Global’s authorities.

But Global’s authorities are incomplete. Federal authorities have
not stated that VolP is not IS because it doesn’t matter for the IS
exception. The IS exception does not classify services, it classifies
companies.

b. ATT’s Arguments

ATT’s authorities show that the IS exception is both more and
less than Global's authorities describe: more because there is a
provision of law missing from Global’s authorities; less because the
missing provision narrows the 1S exception. The missing provision is that
the IS exception belongs only to ISPs.

The IS exception is a rule of the F.C.C. that pre-dates the Act.*
It began as an exception for ESPs,* and survived the Act as an
exception for ESPs, re-named ISPs. * The IS exception addresses the
classification, not of service, but of carriers. An ISP would be just another
carrier subject to switched access charges but for the IS exception,
which classifies ISPs as end users. End users are not subject to
switched access charges.

As ATT notes, the Southwestern Bell Telephone, L.P. and
PAETEC courts overlooked their own description of the IS exception. As
the court in Southwestern Bell Telephone, L.P. stated, the ISP exception
simply:

classifies enhanced service
providers (“ESPs”) as end users of
telecommunications service. Because
only “carriers” are subject to access
charges, being an “end user’ means
that ESPs do not pay those charges.
ESPs' status as end users places them
outside the access charge regime “even

% Citing National Cable & Telecommunications Ass'n v. Brand X Internet Services, 545
U.S. 967, 988-990 (2005).

% MTS and WATS Market Structure, 97 FCC 2d 682, 711-22 (1983).

% Amendment of Section 64.702 of the Commission’s Rules and Regulations, 77 FCC 2d
384, 419-20 (1980).

* In re Access Charge Reform, 12 FCC Red. 15982, 16131-33 (1997).
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for calls that appear to traverse state

boundaries.” [*Y]
Global does not claim to be, and is not, an ISP.

ATT cites In re Time Warner Cable, * to show that wholesaling

IS does not make Global an ISP. That order also shows that
interconnection rights in general—and intercarrier compensation in
particular—depend on neither the wholesale/retail distinction, nor the
IS/telecommunications distinction. In Time Warner Cable, the F.C.C.
stated:

14. [W]e make clear that the rights of

telecommunications  carriers  under

sections 251 (a) and (b) apply

regardless of whether the

telecommunications services are

wholesale or retail [.]

* * *
15. [W]e clarify that the statutory
classification of a third-party provider's
VolP service as [IS] or a
telecommunications service is irrelevant
to the issue of whether a wholesale
provider of telecommunications may
seek interconnection under section
251(a) and (b). . . . We thus reject the
arguments that the regulatory status of
VoIP is the underlying issue in this
matter].]
16. Finally, we emphasize that our ruling
today is limited to telecommunications
carriers  that provide  wholesale
telecommunications service and that
seek interconnection in their own right
for the purpose of transmitting traffic to
or from another service provider.
* * *

17. Certain commenters ask us to reach
other issues, including the application of

% 461 F. Supp. 2d at 1081.
% 22 FCC Rcd. 3513 (2007).
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section 251(b)(5) and the classification
of VolP services. We do not find it
appropriate or necessary here to resolve
the complex issues surrounding the
interpretation of Title 1l more generally
or the subsections of section 251 more
specifically that the Commission is
currently addressing elsewhere on more
comprehensive records. For example,
the question concerning the proper
statutory classification of VoIP remains
pending in the IP-Enabled Services
docket [.*9]

71

Thus, the F.C.C. remains silent on VolP’s classification expressly
because it is irrelevant to the IS exception. The IS exception applies
when an ISP provides service. When Global provides service to an ISP,
the IS exception does not apply.
Finally, the FCC expressly refrained from determining a state’s
intercarrier compensation regime:

Under

that

In the particular wholesale/retail provider
relationship described by Time Warner
in the instant petition, the wholesale
telecommunications carriers have
assumed responsibility for
compensating the incumbent LEC for
the termination of traffic under a section
251 arrangement between those two
parties. We make such an arrangement
an explicit condition to the section 251
rights provided herein. We do not,
however, prejudge the [state]
Commission's determination of what
compensation is appropriate, or any
other issues pending in the Intercarrier
Compensation docket. [*']

language, intercarrier compensation

determination by the relevant state jurisdiction.

% |d. at 3520-23 (2007) (footnotes omitted).
%7 |d. at 3523 (footnotes omitted).

is

subject

to
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ii. Reciprocol Charges for IVolP
The Missouri statute provides that switched access charges
apply to IVolP traffic. Global argues, in the alternative to its-IP-equals-IS-
exception theory, that VolP is subject only to reciprocal compensation
charges. In support, Global cites Section 251 of the Act.
(b) Each local exchange carrier has the following duties:
* * *
(5) Reciprocal compensation
The duty to establish reciprocal compensation
arrangements for the transport and termination of
telecommunications.
But that provision does not require reciprocal communications charges to
apply to any particular traffic. ATT also cites Section 251 of the Act’s
requirement to provide:
(g) . . . access and nondiscriminatory interconnection
restrictions and obligations (including receipt of
compensation) that apply to such carrier on the date
immediately preceding February 8, 1996, under any
court order, consent decree, or regulation, order, or
policy of the Commission, until such restrictions and
obligations are explicitly superseded by regulations
prescribed by the Commission after February 8, 1996.
During the period beginning on February 8, 1996, and
until such restrictions and obligations are so superseded,
such restrictions and obligations shall be enforceable in
the same manner as regulations of the Commission.
As stated in the Time-Warner Cable decision, the FCC has left the
applicable type of interconnection compensation to the state having
jurisdiction over the traffic.
iii. Fixed Location and Nomadic
The issue of jurisdiction also finds some resolution in FCC
decisions. Both parties cite Vonage Holdings Corporation;38 Global to
show that no IP is subject to state jurisdiction, and ATT to show that
some |IP is within state jurisdiction. ATT’s reading is correct. The
jurisdiction of a state and the F.C.C. depend on the traffic’s geographic
points of origination and destination under the Act:*

22 19 F.C.C.R. 22404, 22412-13 (2004).
Id.
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16. . . . In section 2(a) of the Act,
Congress has given the [F.C.C]
exclusive jurisdiction over “all interstate
and foreign communication” and “all
persons  engaged in  such
communication.” Section 2(b) of the Act
reserves to the states jurisdiction “with
respect to intrastate communication
service ... of any carrier.”

17. In applying section 2 to specific
services and facilities, the [F.C.C.] has
traditionally applied its so-called “end-to-
end analysis” based on the physical end
points of the communication. Under this
analysis, the [F.C.C.] considers the
“continuous path of communications,”
beginning with the end point at the
inception of a communication to the end
point at its completion, and has rejected
attempts to divide communications at
any intermediate points. Using an end-
to-end approach, when the end points of
a carrier's service are within the
boundaries of a single state the service
is deemed a purely intrastate service,
subject to state jurisdiction for
determining appropriate regulations to
govern such service. When a service's
end points are in different states or
between a state and a point outside the
United States, the service is deemed a
purely interstate service subject to the
[F.C.C.]'s exclusive jurisdiction. Services
that are capable of communications
both between intrastate end points and
between interstate end points are
deemed to be “mixed-use” or
“jurisdictionally mixed” services. Mixed-
use services are generally subject to
dual federal/state jurisdiction, except
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where it is impossible or impractical to

separate the service's intrastate from

interstate components and the state

regulation of the intrastate component

interferes with valid federal rules or

policies. In such circumstances, the

[F.C.C.] may exercise its authority to

preempt inconsistent state regulations

that thwart federal objectives, treating

jurisdictionally mixed services as

interstate with respect to the preempted

regulations.
That distinction applies (as in Time-Warner Cable) whether IP traffic
constitutes 1S or telecommunications.*® The “impossibility exception™*
controls the application of the Missouri statute under federal** and
Missouri*® law.

The state having jurisdiction over the traffic is generally
determinable for fixed location VolP. If fixed location VolP does not
“constitute commerce among the several states of this union,”** and
Missouri otherwise has jurisdiction over such traffic, the Missouri statute
applies. Therefore, fixed location VolP is subject to the Missouri statute
when it demonstrably originates and terminates in Missouri.

But whether the Missouri statute applies to nomadic VolIP traffic
is generally impossible to prove. That is because nomadic VolIP traffic is
generally, by definition, not subject to the geographic ascertainment
necessary to separate the interstate and intrastate components and
prove that such traffic is within any state’s jurisdiction. That is not a
problem in the agreement, ATT argues, so the Commission can order a
blanket application of switched access charges to all VolP traffic
because Global can:

. . . identify the geographic location of its
retail VolP services customer when the
customer places a call. It does so by
account and originating ANI. [45]

“® \Vonage Holdings Corp. at 22416-17.
*11d. at 22415.
*2U.S. Const., Art. |, Section 8, clause 3 (the Commerce Clause).
;‘j Section 386.030, RSMo 2000.
Id.
“® [ATT]’s Entry of Discovery Responses into the Record, Attachment A, paragraph 5.
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But ATT has not shown that Global's retail services customers constitute
all of its prospective VolIP traffic, so no such blanket order is possible.
Nor is it necessary: when it is impossible to determine that traffic is
Missouri intrastate traffic, the Missouri statute cannot apply.46
iv. Resolution
The Commission has described the existing law regarding
switched access charges, which finds no full reflection in parties’ final
offers. The final offer of one party over the other party generally
constitutes the arbitrator's recommendation, but the Commission’s
regulation generally assumes that all parties’ offers will:
Meet the requirements of section 251 of
the Act, including the rules prescribed
by the commission and the Federal
Communications Commission pursuant
to that section [.*']
But, if the result of recommending an offer:
. would be clearly unreasonable or
contrary to the public interest [,48]
the Commission directs the arbitrator to make a recommendation in an
alternative fashion by:
. adopting a result not submitted by
any party that is consistent with the
requirements of section 252(c) of the
Act, and the rules prescribed by the
commission and the Federal
Communications Commission pursuant
to that section. [*°]
Under that standard, the Commission adopts neither party’s disputed
language and imposes clearer language in lieu of the disputed language
as follows.
Consistent with Missouri law,
interconnected voice over Internet
protocol traffic that is not within one
local exchange is subject to access
charges as is any other switched traffic,
regardless of format.

“® Vonage Holdings Corp., 19 F.C.C.R. 22404, 22406 (2004).
7 4 CSR 240-36.040(5)(D)1.

“8 4 CSR 240-36.040(19).

4 CSR 240-36.040(5)(E).
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2. Dark Fiber Possession

Among the facilities that ILECs must make available to CLECs is
dark fiber: a line, not yet in use, but ready to carry a telecommunications
signal.

A. Summary

As to dark fiber, the parties dispute two related matters.

o Global seeks the right to possess all ATT’s available dark
fiber indefinitely.

o ATT seeks to limit Global to 25% of available dark fiber and
to retain the right to repossess amounts unused after two
years.

The problem is that, if Global possesses dark fiber, no other CLECs and
ATT can use it, even if Global never uses it.
B. Facts

1. ATT’s services include sending telecommunications signals
by pulses of light through optical fiber (“fiber”). Dark fiber is fiber useable
but not yet in use. ATT owns dark fiber, but dark fiber is a limited
resource, and is not available throughout ATT’s network.

2. For a CLEC to connect to dark fiber of an ILEC, the ILEC
extends dark fiber to the CLEC, and the CLEC must connect to such
extension. If one CLEC connects to (“possesses”) any amount of dark
fiber, such amount is unavailable to any other CLEC and the ILEC that
owns it. Limiting the amount of dark fiber that any one CLEC may
possess allows other CLECs, and the ILEC, a chance to possess the
remainder.

3. ATT’s certificate of public convenience and necessity50
requires it to serve any customer, a status known as “carrier of last
resort.”

4. Under ATT’s proposed contract language, any CLEC may
possess 25 percent of dark fiber available. Available dark fiber means
dark fiber not possessed by another carrier

5. Under ATT’s proposed contract language, the LEC with the
greatest initiative may possess the largest amount of dark fiber
compared to any others, but such other CLECs and the ILEC may still
compete and serve their customers.

6. ATT has several data bases that inventory, and track the use
of, dark fiber and allocate its use among possessors.

0 Most carriers do business in Missouri under a “certificate of service authority,” but the
regulation of ATT’s business in Missouri goes back to a regime set forth in 1879 statutes.
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7. Global has never ordered dark fiber from ATT, nor from any
ILEC related to ATT.
C. Law
ATT must allow Global access to its facilities under federal law:
[E]ach [ILEC] has the following duties:
* * *

(3) The duty to provide, to any

requesting telecommunications carrier
for the provision of a
telecommunications service,
nondiscriminatory access to network
elements on an unbundled basis at any
technically feasible point on rates,
terms, and conditions that are just,
reasonable, and nondiscriminatory in
accordance with the terms and
conditions of the agreement and the
requirements of this section and section
252 of this title. An incumbent local
exchange carrier shall provide such
unbundled network elements in a
manner that allows requesting carriers
to combine such elements in order to
provide such telecommunications
service. [*]

Unbundled network elements (“UNEs”) include dark fiber. As to

whether any limitation of amount or time should restrain Global's

possession of ATT’s dark fiber, the scenarios are plain.

If any CLEC possesses all an ILEC’s dark fiber, such possession
excludes all other CLECs and the ILEC from access to such fiber. That
scenario assuredly burdens such other CLECs and the ILEC.

The F.C.C. has permitted limitations on dark fiber possession in
similar circumstances as follows:

In addition, [parties to the action] argue
that requiring incumbent LECs to
unbundle fiber will reduce their incentive

52

*1 Section 251(c)(3).

2 In the Matter of Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, 16 F.C.C. 1724, paragraph 326 (1999) (Third Report and
Order and Fourth Notice of Proposed Rulemaking) (‘UNE remand order”).
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to build fiber loops in the first place. We

remain skeptical that this is the case,

because incumbents  face  loop

unbundling obligations no matter which

technology they deploy. We note,

however, that the Texas commission

has already established moderate

restrictions governing the availability

dark fiber. We do not wish to disturb the

reasonable limitations and technical

parameters for dark fiber unbundling

that Texas or other states may have in

place. If incumbent LECs are able to

demonstrate to the state commission

that unlimited access to unbundled dark

fiber threatens their ability to provide

service as a carrier of last resort, state

commissions retain the flexibility to

establish reasonable limitations

governing access to dark fiber loops in

their states.[*]
Global argues that, under that language, ATT must show impairment of
its duties as carrier of last resort. ATT argues that, in context, the factors
that the F.C.C. lists are sufficient, but not necessary, support for
reasonable regulation of dark fiber possession. ATT is correct.

Global offers no policy support for its scheme and the
Commission can find none. The only advantage possible is to Global.
Possession of dark fiber allows Global to sublease it to competitors.

But if a CLEC can possess only a limited amount of available
dark fiber, and must use it or lose it in a reasonable time, other CLECs
and the ILEC can have access to dark fiber. ATT argues that the amount
and duration of dark fiber possession are legitimate concerns that
support reasonable limitations, and that such reasonable limitations
include those set forth in ATT’s proposed contract language. Global
argues that ATT’s language does not follow any F.C.C. regulation, but
ATT’s language does follow F.C.C. authority.

ATT cites an F.C.C. regulation reiterating the federal statutory
requirement of just, reasonable, and nondiscriminatory terms and

%% |d. at paragraph 199 (footnote omitted).
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conditions.>*ATT also cites an F.C.C. decision, which describes the

ATT’s arguments as “legitimate concerns” as follows:

[Tlhe Texas Commission
incumbent LECs, upon establishing
need to the satisfaction of the state
commission, to revoke leased fiber from
competitive LECs with 12 months
notice. The Texas commission's dark
fiber unbundling rules also allow
incumbent LECs to take back
underused (less than OC-12) fiber, and
forbid competitors in any two year
period from leasing more than 25% of
the dark fiber in a given segment of the
network. We believe the measures
established by the Texas PUC address
the incumbent LEC's legitimate
concerns. [*°]

Further, in that same decision, the F.C.C. allows:

State commissions . . . to establish
reasonable limits governing access to
dark fiber if incumbent LECs can show
that they need to maintain fiber
reserves. [ ]

10.4.3. CLEC will not obtain any more
than twenty-five (25%) percent of the
spare UNE Dedicated Transport Dark
Fiber contained in the requested
segment during any two-year period.

10.7.2. Should CLEC not utilize the fiber
strand(s) subscribed to within the twelve
(12) month period following the date
AT&T-21STATE provided the fiber(s),

% 47 CFR Section 51.307(a).
*® UNE remand order at 3696, fn. 694.
% |d., part Il, fourth paragraph, seventh bullet point.

That language describes a regulatory remedy, and the parties cite no

corresponding provision in the Commission’s regulations, but ATT has

shown the need for such provisions by evidence of record.
ATT submits the following language:
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AT&T-21STATE may revoke CLEC’s

access to the UNE Dedicated Transport

Dark Fiber and recover those fiber

facilities and return them to AT&T-

21STATE’s inventory.
That language is similar to language that the Commission adopted in a
previous decision.”” Global submits no proposed contract language for
this issue.

Global cites no authority to the contrary, and has shown no
grounds for a different conclusion on this record. Global has shown no
prejudice from ATT’s language and the Commission concludes that there
is none, especially because Global has never sought dark fiber
possession from ATT. Therefore, the Commission concludes that
existing law supports ATT’s position.

The Commission concludes that ATT’s proposed language
constitutes “terms and conditions that are just, reasonable, and
nondiscriminatory [*®]” so the Commission decides Issue 2 by adopting
ATT’s proposed language.

3. Routine Network Modifications

Issue 3 relates to Routine Network Modifications (“RNMs”),
which describes certain materials and labor.
A. Summary

The parties have partly resolved Issue 3. Since the beginning of
this action, the parties have agreed that Global should pay for RNMs not
already included in ATT’s access charges. Until the conference, Global
denied that there were any RNMs not already included in ATT’s access
charges. At the conference, Global stated that it no longer disputes that
matter. Nevertheless, the parties still disagree as to the language that
best describes the coverage of RNMs.

B. Facts

1. RNMs are materials and labor required to bring Global's
signal up to industry standards. RNMs include a repeater, a device that
regenerates a voice signal to amplify it up to industry standards. Those
devices are not useful for providing advanced service.

" Southwestern Bell Telephone, L.P., d/t/a SBC Missouri’s Petition for Compulsory
Arbitration of Unresolved Issues for a Successful Interconnection Agreement to the
Missouri 271 Agreement (“M2A”), Case No. TO-2005-0336 (June 21, 2005) Final
Arbitrator's Report, Att. Ill.A, Part 6, Detailed Language Decision Matrix, CLEC Coalition
Issue 27 (Section 5.4.6.2), aff'd in pertinent part, Arbitration Order, July 11, 2005.

%8 47 USC Sections 252(b)(4)c and (c)1; and 251(e)(2)B and (c)(2)(d).
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2. For accountancy purposes, repeaters and associated
devices are capital items, not operating expenses. Nevertheless, ATT'’s
charges do not factor in repeaters and associated devices. That is
because ATT’s charges include only costs expected in the future, and
future capital items will not include repeaters.

3. The procedures of individual case basis (“ICB”) and Special
Construction (“SC”) process are telecommunications industry standards
for determining the cost of various matters including RNMs. The
agreement specifies ICB or SC for certain matters and includes specific
prices for others.

C. Law

ATT proposes the following bolded language:

11.1.7 AT&T-22STATE shall provide
RNM at the rates, terms and conditions
set forth in this Attachment and in the
Pricing Schedule or at rates to be
determined on an individual case basis
(ICB) or through the  Special
Construction (SC) process; provided,
however, that AT&T-22STATE will
impose charges for RNM only in
instances where such charges are not
included in any costs already recovered
through existing, applicable recurring
and non-recurring charges. The Parties
agree that the RNM for which AT&T-
22STATE is not recovering costs in
existing recurring and non-recurring
charges, and for which costs will be
imposed on CLEC as an ICB/SC
include, but are not limited to: (i)
adding an equipment case, (ii) adding
a doubler or repeater including
associated line card(s), and (iii)
installing a repeater shelf, and any
other necessary work and parts
associated with a repeater shelf.

Global submits no proposed contract language of its own for this issue

but argues that the disputed language introduces more vagueness than

clarity.
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Global is correct. The named items no longer add clarity since
Global ceased to deny, and the Commission has found, that none are
included in ATT’s recurring and non-recurring charges. Also, by naming
items for ICB/SC “without limitation,” ATT calls into question the Pricing
Schedule.

The Commission concludes that the disputed language
derogates the agreement’s other “terms and conditions that are just,
reasonable, and nondiscriminatory [,59]” so the Commission decides
Issue 3 by adopting neither party’s disputed language and imposes only
the undisputed language.

IV. Order

The Commission resolves the issues by adopting the following
language for the agreement.

1. Intercarrier Compensation for Certain IP Traffic
6.14.1. For purposes of this Agreement
only, Switched Access Traffic shall
mean all traffic that originates from an
End User physically located in one (1)
local exchange and delivered for
termination to an End User physically
located in a different local exchange
(excluding traffic from exchanges
sharing a common mandatory local
calling area as defined in AT&T-
22STATE's local exchange tariffs on file
with the applicable state commission).
Consistent  with  Missouri law
interconnected voice over Internet
protocol traffic that is not within one
local exchange is subject to access
charges as is any other switched traffic,
regardless of format. Notwithstanding
anything to the contrary in this
Agreement, all Switched Access Traffic
shall be delivered to the terminating
Party over feature group access trunks
per the terminating Party’s access
tariff(s) and shall be subject to

% 47 USC Sections 252(b)(4)c and (c)1; and 251(e)(2)B and (c)(2)(d).
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applicable intrastate and interstate
switched access charges. However, in
states where applicable law provides,
such compensation shall not exceed the
compensation  contained in  the
respective AT&T-22STATE tariff in
whose exchange area the End User is
located, provided, however, the
following categories of Switched Access
Traffic are not subject to the above
stated requirement relating to routing
over feature group access trunksl.]

2. Dark Fiber Possession
10.4.3. CLEC will not obtain any more
than twenty-five (25%) percent of the
spare UNE Dedicated Transport Dark
Fiber contained in the requested
segment during any two-year period.
10.7.2. Should CLEC not utilize the fiber
strand(s) subscribed to within the twelve
(12) month period following the date
AT&T-21STATE provided the fiber(s),
AT&T-21STATE may revoke CLEC’s
access to the UNE Dedicated Transport
Dark Fiber and recover those fiber
facilities and return them to AT&T-
21STATE’s inventory.

3. Routine Maintenance Equipment
11.1.7. AT&T-22STATE shall provide
RNM at the rates, terms and conditions
set forth in this Attachment and in the
Pricing Schedule or at rates to be
determined on an individual case basis
(ICB) or through the  Special
Construction (SC) process; provided,
however, that AT&T-22STATE will
impose charges for RNM only in
instances where such charges are not
included in any costs already recovered



SOUTHWESTERN BELL TELEPHONE COMPANY,
D/B/A AT&T MISSOURI
84 20 Mo. P.S.C. 3d

through existing, applicable recurring
and non-recurring charges.

Clayton, Chm., Davis, Jarrett, Gunn,
and Kenney, CC., concur.

Jordan, Senior Regulatory Law Judge
*NOTE: See page 118 for another order in this case.
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In the Matter of KCP&L Greater Missouri Operations Company for
Authority to Implement Rate Adjustments Required by 4 CSR 240-
20.090(4) and the Company’s Approved Fuel and Purchased Power
Cost Recovery Mechanism

File No. EO-2008-0216
Decided December 22, 2010

Evidence, Practice, And Procedure 827. Law of the case bars the Commission from re-
trying a matter on which Court of Appeals reversed Commission’s decision.

ORDER DENYING REQUEST TO TAKE ADDITIONAL EVIDENCE
REGARDING RETROACTIVE RATEMAKING AND DIRECTING THE
FILING OF PROPOSED PROCEDURAL SCHEDULE

This case is before the Commission on remand from the
Missouri Western District Court of Appeals of the Commission’s decision
approving the fuel adjustment clause revision tariffs (FAC tariffs) of
Aquila, Inc. (n.k.a. KCP&L Greater Missouri Operations Company and
referred to in this order as “Aquila” or “GMQ”). The Cole County Circuit
Court issued its Mandate which “vacates the PSC’s Order and remands
for future proceedings consistent with the Court of Appeals opinion.” It is
the interpretation of that remand and a determination of what
proceedings should be held that the Commission will address in this
order. In preparation for this determination, the parties have submitted
initial and reply briefs and presented oral arguments regarding their
positions and what action is needed by the Commission to comply with
the Courts’ orders.

l. Should the Commission take additional evidence, in order to
explain why its earlier decision approving tariffs effective March 1,
2008, was not retro-active ratemaking?

GMO argues that because the Court stated, “Nothing in the
Commission’s Order even attempts to justify its disregard of the
applicable statutory language and the prohibition on retroactive
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ratemaking . . . ,” the Commission is able to fix its order by including
evidence and additional findings of fact which will justify its position.
GMO wants the Commission to take additional evidence regarding the
effect of the July 5, 2007 tariffs versus the effect of the March 1, 2008
tariffs. GMO argues that because the 2007 tariffs were “pro forma” tariffs
containing only zeros in the adjustment amounts, the customers could
not have known any more on July 5, 2007, than on June 1, 2007, about
how to calculate their rates under the FAC clause. It was not until March
1, 2008, that tariffs with actual rates became effective. Thus, GMO
believes that the Commission can take this additional evidence and
explain to the Court of Appeals that this was not retroactive ratemaking.

Public Counsel argues that even if the Commission agrees that
the Court of Appeals made the wrong decision, there is nothing the
Commission can do now that the appeal is final. The opinion is final and
this is the law of this case. Therefore, the Commission must simply undo
its unlawful actions by determining how much money should be refunded
to ratepayers and under what mechanism. The intervenors, Ag
Processing, Inc., and Sedalia Industrial Energy Users Association, agree
with Public Counsel.

Staff agrees that the Court of Appeals decision has found the
Commission’s order unlawful and no additional evidence should be taken
in an attempt to fix the order with additional findings of fact.  Staff
disagrees that the Commission can order any type of refund.

As GMO argues, the Court of Appeals did state that the
Commission’s order did not explain why its decision was not retroactive
ratemaking. The Court of Appeals was clear, however, when it said,
“any adjustment to the cost of electricity based on electricity that had
already been consumed by Aquila customers prior to the effective date
clearly constitutes retroactive ratemaking.” The Court of Appeals was
also very clear that the accumulation period could not begin before the
tariff effective date. To do so, according to the Court of Appeals is
retroactive ratemaking. Thus, the Commission will not take additional
evidence on this point. GMO’s request for hearing on this issue is
denied.

Il. What further Commission proceedings are necessary?

Having decided not to take additional evidence on why this is not
retroactive ratemaking, the Commission must now determine what
further proceedings are necessary in this matter. Still at issue in the
case are: 1) the date that the initial accumulation period begins; 2)
whether the Commission has the authority to order a refund or
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adjustment in a future FAC period for the over-collection; 3) what the
amount of the refund or adjustment is; and 4) the exact mechanism for a
refund or adjustment. These items at issue will require the taking of
additional evidence or argument. Therefore, the Commission will direct
the parties to file proposed procedural schedules including a hearing for
the taking of additional evidence.

THE COMMISSION ORDERS THAT:

1. GMO’s motion to take additional evidence regarding
the issue of retroactive rate-making is denied.

2. No later than January 12, 2011, the parties shall file
either jointly or separately proposed procedural schedules which include
dates for a hearing and the taking of additional arguments on the issues
set out above.

3. This order shall become effective upon issuance.

Clayton, Chm., Gunn and Kenney, CC.,
concur.

Davis, C., dissents; separate dissenting
opinion may follow.

Jarrett, C., dissents, with separate dissenting
opinion to follow.

Dippell, Deputy Chief Regulatory Law Judge

*NOTE: At time of publication, no opinion of Commissioner Davis has been filed.

DISSENTING OPINION OF COMMISSIONER TERRY M. JARRETT IN
THE ORDER DENYING REQUEST TO TAKE ADDITIONAL EVIDENCE
REGARDING RETROACTIVE RATEMAKING AND DIRECTING THE
FILING OF PROPOSED PROCEDURAL SCHEDULE

| respectfully dissent because | believe that the KCP&L Greater
Missouri Operations Company (GMO) should be allowed to present
additional evidence on all issues relating to the Court of Appeals opinion,
including evidence on the retroactive ratemaking issue, and not just on
the issues that the majority allowed in the Order.

GMO (then Agquila) was the first company to file for a Fuel
Adjustment Clause (FA C) under section 386.266, RSMo. Cum. Supp.
2009. This statute, enacted in 2005, changed the regulatory landscape in
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Missouri as far as rate adjustment mechanisms, including fuel costs. The
statute was enacted in response to the Supreme Court of Missouri's
decision in State ex rel. Utility Consumers' Council of Missouri, Inc. v.
PSC, 585 S.W.2d 41 (Mo. bane 1979)(the UCCM case). That case held
that a FAC was beyond the statutory authority of the PSC. Section
386.266 in effect overruled a portion of the UCCM case by allowing the
Commission to approve rate schedules authorizing an interim energy
charge, or periodic rate adjustments outside of general rate proceedings
to reflect increases and decreases in prudently incurred fuel and
purchased-power costs, including transportation.

The present case offered several issues of first impression to the
Commission, and subsequently the Courts. It is possible that a full and
complete record was not developed to adequately address the changes
enacted by section 386.266, including the difference between "rates” and
"rate adjustment mechanisms." Given that the Court of Appeals may not
have had a full and complete record on which to base its decision, |
would afford GMO the opportunity to present additional evidence on this
important issue, especially since the Commission will be taking additional
evidence on other issues. Due process requires that the company have
an opportunity to be heard.

Director of the Manufactured Housing and Modular Units Program
of the Public Service Commission v. 5 Star Homes and
Development Company, Inc.

File No. MC-2010-0311
Decided December 12, 2010

Manufactured Housing 84. Under Section 700.100.2, RSMO, the Commission may
consider a complaint charging a registered manufactured housing dealer with failure to
arrange for proper initial setup of any modular home.

Manufactured Housing 817. Under Commission rule 4 CSR 240-123.095(11), failure to
pay a re-inspection fee constitutes grounds for the denial, suspension or revocation, or
placing on probation of a dealer’s certificate of registration.

Manufactured Housing §17. Under Section 700.100.2(6) RSMO, failure to arrange for
proper initial setup of a modular home constitutes grounds for suspension, revocation or
placing on probation of a manufactures dealer registration.
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Manufactured Housing 8§19. Under Section 700.115.2 RSMo, whoever violated any
provision of Chapter 700, RSMo, shall be liable to the state of Missouri for a civil penalty in
an amount which shall not exceed $1,000 for each violation.

REPORT AND ORDER
Appearances
Robert S. Berlin, Deputy General Counsel, P.O. Box 360, Jefferson

City, Missouri 65102, for Complainant, Staff Counsel, Independent of the
Commission

JUDGE: Kennard Jones, Senior Regulatory Law Judge

Syllabus: Through this Report and Order, the Commission finds in
favor of the Director of the Manufactured Housing and Modular Units
Program of the Public Service Commission and grants to the Director the
requested relief, which includes formal non-renewal of the dealer's
registration and authorization to seek penalties in Circuit Court.
Background

On May 5, 2010, Staff Counsel filed a complaint against 5 Star
Homes and Development Company, Inc. In its complaint, the Director
alleged that 5 Star failed to correct code violations on a home, failed to
arrange for setup on several homes, and failed to pay a re-inspection
fee. For its relief, the Director seeks a formal non-renewal of the
company’s dealer registration and authorization to seek penalties in
Circuit Court.

Although not represented, the company filed a timely response
to the complaint. Thereupon, the Commission notified* the company that
an attorney would have to file an answer. The Commission allowed a
considerable amount of time to elapse. Then, on August 31, 2010,
Derek Thrasher, an attorney licensed to practice law in the state of
Missouri, filed an entry of appearance and was granted” additional time
to file an answer.

The company filed its answer on September 7, generally
asserting its 5" Amendment right against self-incrimination.  On
September 29, however, Mr. Thrasher filed an uncontested Motion to
Withdraw. Soon thereafter, the Director of Manufactured Housing

! Notice of Deficiency issued by the Commission on June 28.
2 Order Granting Additional Time issued by the Commission on August 31.
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responded to Mr. Thrasher's motion and moved the Commission to
determine this matter on the pleadings. The Commission then granted
the motion to withdraw and set an evidentiary hearing, which was held
on November 9. Twelve exhibits were received into evidence. The
president of 5 Star Homes, Jeffrey Kasten, was present without an
attorney and stated that he is no longer seeking a license to be in the
modular homes business. The Director pointed out that Mr. Kasten was
representing himself and not 5 Star.

Findings of Fact

1. 5 Star Homes and Development Company, Inc., is a
modular unit dealer as defined in Section 700.010(4).3

2. 5 Star Homes was, until December 31, 2009, registered
as a licensed Manufactured Home or Modular Unit Dealer.*

3. The Director inspected the home of Jeff and Ann Grady
on November 24, 2009.°

4, The Director conducted a re-inspection of the home of
Jeff and Ann Grady on January 5, 2010.°

5. The Director made a second re-inspection of the Grady
Home of March 19, 2010.’

6. Code violations, discovered by the Director during
inspection, were not corrected by 5 Star.®

7. The Director sent a final notice, dated March 11, 2010,

to 5 Star in an attempt to get a response concerning four consumer
complaint received by the Director.’

8. On November 3, 2009, the Director sent a letter to 5 Star
notifying the company of a consumer complaint from Timothy and Donna
Gordon, urging the company to correct the problems.10

9. 5 Star failed to effect delivery and setup of the Gordon
Family Home."!

Exhibit 12, Complaint.

Answer to Complaint, paragraph 3.

Transcript, page 13, lines 5-11, Exhibit 1.

Transcript, page 15, line 4-14., Exhibit 2.

Transcript, page 18, line 9 — page 19, line 16. Exhibit 3A.
Transcript, page 15-19.

9 Transcript, page 19, line 17— page 20, line 7. Exhibit 3.
Transcript, page 20, line 15— page 21, line 5. Exhibit 4.
Transcript, page 21, line 22- page 22, line 9. Exhibit 5.

0 N O g b~ W
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10. On November 3, 2009, the Director sent a letter to 5 Star
notifying the company as a consumer comg)laint from Kenneth White,
urging the company to correct the problems.*

11. 5 Star failed to effect delivery and setup of the Kenneth
White Home."?

12. On February 1, 2010, the Director notified 5 Star of a
consumer complaint from Michelle and Hans Mugler.*

13. 5 Star failed to effect delivery and setup of the Mugler
Home."

14, The Director sent 5 Star an invoice, dated January 11,
2010, in the amount of $200 for the re-inspection of the Grady home.®

15. 5 Star did not pay the re-inspection fee of $200."

16. On January 25, 2010 the Director received an
application for renewal of 5 Star’s dealer registration.®

17. Because of multiple outstanding consumer complaints
and the inability to contact 5 Star to verify the company’s primary
business address, the Director did not renew 5 Star’s license.™
Conclusions of Law

1. The Commission has jurisdiction over manufactured and
modular unit homes dealers under Chapter 700, RSMo.

2. Because 5 Star is a modular unit home dealer, the
Commission has jurisdiction over 5 Star.

3. Under Section 700.100.2, RSMo, the Commission may
consider a complaint charging a registered dealer with failure to arrange
for proper initial setup of any new or used unit sold. Because the
Director has alleged such failure with regard to 5 Star, the Commission
has jurisdiction over this subject matter.

4, Through Commission rule 4 CSR 240-123.020, the
Commission has delegated its authority under Chapter 700, RSMo, to
the Director through Commission rule 4 CSR 240-123.020.

12 Exhibit 6.
13 Transcript, page 23, line 3-12. Exhibits 6 and 7.
4 Exhibit 8.
15 Transcript, page 24, lines 16-22. Exhibits 8 and 9.
18 Exhibit 10.
1 Transcript, page 29, lines 2-12.
® Exhibit 11.
19 Transcript, page 30, lines 5-11.
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5. Under Commission rule 4 CSR 230-123.095 the
Commission may asses to 5 Star a re-inspection fee associated with the
Grady Home. The Director, by its delegated powers, assessed to 5 Star
a fee of $200, as authorized by 4 CSR 240.123.095(9), for the re-
inspection.

6. Under Commission rule 4 CSR 240-123.095(11), failure
to pay a re-inspection fee constitutes grounds for the denial, suspension
or revocation, or placing on probation of a dealer's certificate of
registration. Because 5 Star has failed to pay the re-inspection fee
associated with the Grady Home, the Commission will not renew the
company’s dealer registration.

7. For its failure to correct code violations with regard to the
Grady Home, 5 Star has violated Section 700.045(5).
8. Under Section 700.100.3(6) failure to arrange for proper

initial setup of a modular home, constitutes grounds the suspension,
revocation or placing on probation of a manufacturers dealer registration.

9. Under Section 700.115.2 RSMo, whoever violates any
provision of Chapter 700 shall be liable to the state of Missouri for a civil
penalty in an amount which shall not to exceed one thousand dollars for
each such violation. 5 Star has violated Section 700.100.3(6), and
700.045(5) of Chapter 700 and is liable for civil penalties consistent with
the facts of this case.
Decision

The Commission will rule in favor of the Director. Because 5
Star has not complied with the relevant Missouri Statutes and
Commission rules, the Commission will not renew the company’s
registration. Further, the Commission will authorize its General Counsel
to seek penalties in Circuit Court, consistent with the facts of this case
and the relevant law.

THE COMMISSION ORDERS THAT:

1. The dealer registration of 5 Star Homes and
Development Company, Inc. shall not be renewed.

2. The General Counsel of the Missouri Public Service
Commission is authorized to seek penalties in Circuit Court, consistent
with the facts of this case and the controlling law.

3. This order shall become effective on January 1, 2011.
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4, This case shall be closed on January 2, 2011.

Clayton, Chm., Davis, Jarrett,

Gunn, and Kenney, CC., concur and
certify compliance with the provisions
of Section 536.080, RSMo.

The Staff of the Missouri Public Service Commission v. Laclede Gas
Company, Laclede Energy Resources and The Laclede Group

File No. GC-2011-0098
Decided December 22, 2010

Evidence, Practice and Procedures §24. When disposing of a matter on the pleadings
the facts alleged in the challenged pleading are accepted as true. If those assumed facts
are insufficient as a matter of law a judgment on the pleadings is appropriate.

Gas 836. Alleging the existence of circumstances that are expressly allowed by the affiliate
transactions rule does not allege a violation of that rule and does not state a claim upon
which relief can be granted.

ORDER DISMISSING STAFF’S SECOND AMENDED COMPLAINT
AGAINST LACLEDE ENERGY RESOURCES, INC., AND THE
LACLEDE GROUP, INC.

On October 6, 2010, the Commission’s Staff filed a complaint
against Laclede Gas Company, Laclede Energy Resources, Inc., and
The Laclede Group, Inc." Laclede Gas Company is a natural gas
distribution utility in eastern Missouri and is regulated by this
Commission as a gas corporation as defined by Section 386.020(18)
RSMo (Supp. 2009). Staff's complaint also names The Laclede Group
and Laclede Energy Resources as respondents. Laclede Energy
Resources is a gas marketing company that is not regulated by this
Commission. The Laclede Group is a holding company that wholly owns
both Laclede Gas Company and Laclede Energy Resources, as well as
other affiliated companies that are not named as respondents in this
complaint. It also is not regulated by this Commission.

! Staff first amended its complaint on October 7 to include a more specific prayer for relief.
The Commission granted Staff's motion for leave to amend its complaint on November 12.
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Laclede Gas Company filed its answer and a motion to dismiss
count 2 of Staff's complaint on November 8. On the same day, Laclede
Energy Resources and The Laclede Group filed a separate answer and
a motion to dismiss Staff's complaint as to those two respondents. Staff
responded on November 22 by filing two pleadings. The first is
denominated “Staff's Answer to Laclede’s Motion to Dismiss.” The
second is entitled “Staff's Response to Laclede Gas Company’s Motion
to Dismiss Count Il, The Laclede Group and Laclede Energy Resources’
Motion to Dismiss and Amended Complaint.” Staff did not request leave
to file this second amended complaint.

Laclede Energy Resources and The Laclede Group responded
to Staff's second amended complaint on November 30 by filing a joint
motion asking the Commission to dismiss that complaint as it concerns
Laclede Energy Resources and The Laclede Group. Those two parties
further responded on December 2 by filing their answer and affirmative
defenses to Staff’'s second amended complaint. Laclede Gas Company
did not initially respond to Staff's amended complaint.

On December 3, the Commission, acting on its own motion,
granted Staff leave to file its second amended complaint. In the same
order, the Commission required Laclede Gas Company to file its answer
to Staff's second amended complaint by December 10, and gave
Laclede Gas Company leave to file a new motion to dismiss all or part of
that second amended complaint if it wished to do so.

Laclede Gas Company filed its Answer to Staffs Second
Amended Complaint, Motion to Dismiss Counts | and V, and
Counterclaim on December 10. The Commission will address that
pleading in a separate order. This order will address only the joint
motion to dismiss filed by The Laclede Group and Laclede Energy
Resources.

The Commission has the authority to decide this matter on the
pleadings pursuant to Commission Rule 4 CSR 240-2.117(2), which
states:

Except in a case seeking a rate increase or which is

subject to an operation of law date, the commission may,

on its own motion or on the motion of any party, dispose

of all or any part of a case on the pleadings whenever

such disposition is not otherwise contrary to law or

contrary to the public interest.

The Commission’s rules do not establish standards for when it is
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appropriate to dispose of a case on the pleadings, so the Commission
will instead look to Missouri’s civil procedures for guidance.

In indicating when a case may be disposed on the pleadings, the
Missouri Supreme Court has stated that for purposes of the motion, all
facts stated in the challenged pleading are accepted as true. If those
assumed facts are insufficient as a matter of law, the trial court may
properly grant a motion for judgment on the pleadings.2

Laclede Energy Resources and The Laclede Group contend
Staff's second amended complaint against them should be dismissed
because it fails to allege any violation of law or regulation by either
company, and thus fails to state a claim upon which relief can be
granted.

Staff’'s second amended complaint contains five counts. Count |
of that amended complaint alleges The Laclede Group is affiliated with
Laclede Gas Company and Laclede
Energy Resources. It also alleges The Laclede Group and Laclede
Energy Resources are subject to the Commission’s jurisdiction because
The Laclede Group signed a stipulation and agreement in an earlier
case, GM-2001-342, in which the Commission approved a holding
company corporate structure for The Laclede Group and the affiliated
companies it owns. Staff further alleges the stipulation and agreement
requires The Laclede Group to make certain books and records available
for review by the Commission’s Staff. Finally, Staff alleges The Laclede
Group, Laclede Energy Resources, and Laclede Gas Company must
comply with the requirements of the Commission’s affiliate transaction
rules.* However, despite setting out the above described assertions
about jurisdiction and the responsibilities of the companies, Count | does
not allege The Laclede Group, Laclede Energy Resources, or Laclede
Gas Company have violated any provision of the affiliate transaction rule
or any other statute or regulation. Thus, Count | does not state a claim
against The Laclede Group or Laclede Energy Resources.

Count Il of Staff's second amended complaint alleges the cost
allocation manual prepared and submitted by Laclede Gas Company
violates the Commission’s affiliate transaction rules. Staff further alleges

% State ex rel. Nixon v. American Tobacco Co., Inc., 34 S.W.3d 122, 134 (Mo 2000).

% Staff also alleges that the respondents must comply with the holding of State ex rel.
Atmos Energy Corp. v. Public Service Com’n, 103 S.W.3d 753 (Mo. banc 2003). That case
upheld the validity of the Commission’s affiliate transaction rules. However, in doing so, the
Supreme Court did not establish any additional standards, apart from the requirements of
the rules, with which any respondent is required to comply.
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the deficient cost allocation manual allows Laclede Gas Company to give
Laclede Energy Resources a prohibited financial advantage. Nothing in
the count makes any allegation against either The Laclede Group or
Laclede Energy Resources, and thus does not state a claim against
either company.

Count Il of Staff's second amended complaint alleges Laclede
Gas Company has never applied to the Commission for approval of its
cost allocation manual. Count IV alleges Laclede Gas Company has not
annually updated its cost allocation manual. Again, neither count makes
an allegation against The Laclede Group or Laclede Energy Resources
and does not state a claim against either company.

Finally, in Count V, Staff alleges Laclede Gas Company has
violated the affiliate transaction rules by providing confidential market
information to its affiliate, presumably Laclede Energy Resources, that
was not available to non-affiliates. Staff alleges Laclede Gas Company
committed this violation “by permitting Kenneth J. Neises, who, until
September 30, 2010, was an executive officer with operational
responsibilities for both Laclede [Laclede Gas Company] and LER
[Laclede Energy Resources], and had full access to all information about
both entities.” Staff's complaint does not allege what Mr. Neises was
permitted to do, but presumably, Staff is concerned about his dual role
as executive officer with both Laclede Gas Company and Laclede
Energy Resource. The only specific allegation Staff makes about Mr.
Neises’ dual role is that he signed for Laclede Energy Resources in
contracts with Laclede Gas Company.

The Laclede Group and Laclede Energy Resources do not deny
that Mr. Neises held executive positions with Laclede Energy Resources
and Laclede Gas Company. However, they point out that such a dual
management role is allowed to exist by the affiliate transaction rule.
Specifically, 4 CSR 240-40.015(2)(B), a provision in the general affiliate
transaction rule, states:

Except as necessary to provide corporate
support functions, the regulated gas corporation shall
conduct its business in such a way as not to provide any
preferential service, information or treatment to an
affiliated entity over another party at any time. (emphasis
added)

The rule defines corporate support as:
joint corporate oversight, governance, support systems
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and personnel, involving payroll, shareholder services,
financial reporting, human resources, employee records,
pension management, legal services, and research and
development activities. (emphasis added)4
Thus, the affiliate transaction rule specifically contemplates that Mr.
Neises can hold dual governing roles in affiliated companies.

The affiliate transaction rule does not allow Laclede Gas
Company to conduct its business in such a way as to provide preferential
information or treatment to an affiliated entity. However, Staff's
complaint does not allege any specific conduct by The Laclede Group or
Laclede Energy Resources that would violate that requirement of the
rule. Instead, Staff merely asserts that through its shared officers and
directors and especially Mr. Neises, Laclede Energy Resources would
have had “full access to information about Laclede’s gas operations”,
and asserts that it is “unrealistic” to think that a conflict of interest can be
avoided in that situation.

Regardless of Staff's opinion about how realistic the affiliate
transaction rules may be, those rules clearly allow for the existence of
shared officers and directors. By merely alleging the existence of
circumstances that are expressly allowed by the affiliate transaction
rules, Staff has not alleged a violation of those rules, and has not stated
a claim upon which relief against Laclede Energy Resources or The
Laclede Group can be granted. Indeed, Staff's prayer for relief at the
end of its second amended complaint does not ask the Commission for
any relief against those two companies.

Staff has not responded to the joint motion to dismiss filed by
Laclede Energy Resources and The Laclede Group on November 30.
However, in Staff's November 22 answer to the previous version of that
motion, Staff asserts that complaints before the Commission are not to
be tested by technical pleading rules, are to be liberally construed and
are sufficient if they “fairly present[s] for determination some matter
which falls within the jurisdiction of the Commission.”® In this case, Staff
merely alleges the existence of circumstances that are allowed by the
controlling regulation and fails to fairly present for determination any

* Commission Rule 4 CSR 240-40.015(1)(D). Exactly the same rule and definition are
found in the Commission’s rule that specifically regulates marketing affiliate transactions at
4 CSR 240-40.016(3)(B) and (1)(D).

® Staff quoted State ex rel. St. Louis-San Francisco Ry. Co. v. Public Service Com’n, 53
S.w.2d 868, 871 (Mo. 1932).
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violation of statute or regulation by The Laclede Group or Laclede
Energy Resources. Under these circumstances, the Commission will
dismiss Staff's complaint against those two unregulated companies.

THE COMMISSION ORDERS THAT:

1. The Joint Motion to Dismiss Second Amended
Complaint on Behalf of Laclede Energy Resources, Inc. and The Laclede
Group, Inc., is granted.

2. This order shall become effective on January 1, 2011.

Davis and Gunn, CC., concur,;
Jarrett, C., concurs with separate concurring opinion attached;
Clayton, Chm., and Kenney, C., dissent.

Woodruff, Chief Regulatory Law Judge

CONCURRING OPINION OF COMMISSIONER TERRY M. JARRETT
IN THE ORDER DISMISSING STAFF'S SECOND AMENDED
COMPLAINT AGAINST LACLEDE ENERGY RESOURCES, INC., AND
THE LACLEDE GROUP INC.

The majority of the Commission assumes in its Order that the
Commission has jurisdiction over Laclede Energy Resources and The
Laclede Group in granting the dismissal of Staff's Second Amended
Complaint Against Laclede Energy Resources, Inc., and The Laclede
Group Inc. for failure to state a claim. | concur in the result of the majority
but not in the methodology for reaching that result.

Staff argues that the affiliates are subject to jurisdiction because
of a signed Stipulation and Agreement in an earlier case. However,
jurisdiction is a matter of law. Section 393. 140(12), RSMo 2000 limits
this Commission's jurisdiction over other businesses operated by entities
regulated by the Commission, specifically outlining the thresholds - which
if and when crossed - would establish a basis for jurisdiction by the
Commission. Nothing before this Commission demonstrates that the
"regulatory veil" has been pierced so as to place this matter before the
Commission. Jurisdiction is not a matter of "agreement" between parties
to settlement agreements, and no stipulation and agreement can confer
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jurisdiction to this Commission which is not conferred by law. Therefore,
| would have dismissed the Staff's Second Amended Complaint Against
Laclede Energy Resources, Inc., and The Laclede Group, Inc., for a Jack
of jurisdiction over these two entities, as opposed to dismissal for failure
to state a claim.
The basis for dismissal here, failure to state a claim, misses the mark
because it implies that this Commission currently has jurisdiction over
the two Laclede affiliates. Finally, neither the Affiliate Transaction Rule or
the Marketing Affiliate Transaction Rule, 4 CSR 240.04.015 and 4 CSR
240.04.016 respectively, confer jurisdiction to this Commission over the
Laclede affiliates. While transactions and activities of affiliates are
encompassed within these two rules, jurisdiction of this Commission is
limited to the regulated entity, unless the limitations set out in Section
393.140(12), RSMo 2000 are met, and only then can this Commission
assert jurisdiction over an affiliate.

Because this Commission lacks jurisdiction over the two Laclede
affiliates at this time | concur in the result of this Commission Order but
differ on the manner in which | would have reached that result.

In the Matter of the Application of Cardwell Lumber, Inc., for
Approval of a Change of Electric Supplier at its 5927 Highway 50
West, Jefferson City, Missouri Location from Union Electric
Company to Three Rivers Electric Cooperative

File No. EO-2011-0052
Decided January 5, 2011

Electric 84.1. In determining whether a change of supplier will granted, the Commission
questions whether such change is for a reason other than a rate differential and in the
public interest, which may be determined by answering ten questions: (1) whether the
needs of the customer can be adequately met by the current supplier; (2)health or safety
issue with regard to the amount or quality of power; (3) alternative the customer has
considered; (4) whether there has been damage to the customers equipment as a result of
a problem with the current supplier; (5) the effect that the loss of the customer would have
the on the present supplier; (6) whether a change of supplier would result in duplicative
services or facilities; (7) the overall burden on the customer caused by inadequate service
(8) efforts made by the present supplier to solve or mitigate the problems; (9) the impact
the Commission’s decision may have on economic development; and, (10) the effect the
granting of authority might have on any territorial agreements or on the negotiation thereof.

REPORT AND ORDER
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Appearances

Craig S. Johnson, Johnson & Sporleder, LLP, 304 East High Street,
Suite 200, Post Office Box 1670, Jefferson City, Missouri 65102, for
Applicant, Cardwell Lumber, Inc.

Wendy K. Tatro, Associate General Counsel, Union Electric Company,
d/b/a Ameren Missouri, Post Office Box 66149, 1901 Chouteau Avenue,
St. Louis, Missouri 63101, for Union Electric Company, d/b/a Ameren
Missouri.

Andrew J. Sporleder, Johnson & Sporleder, LLP, 304 East High Street,
Suite 200, Post Office Box 1670, Jefferson City, Missouri 65102, for
Three Rivers Electric Cooperative.

Lewis R. Mills, Jr., Public Counsel, Post Office Box 2230, Jefferson
City, Missouri 65102, for the Office of the Public Counsel and the public.

Eric Dearmont, Legal Counsel, Missouri Public Service Commission,
Post Office Box 360, Jefferson City, Missouri 65102, for the Staff of the
Commission, Independent of the Commission

JUDGE: Kennard Jones, Senior Regulatory Law Judge

Syllabus: Through this order, the Missouri Public Service Commission
concludes that Cardwell Lumber’s request to change its electric supplier
is for a reason other than a rate differential and that such request is in
the public interest. The Commission therefore finds in favor of the
applicant and will grant the requested relief.

Background

On August 21, 2010, Cardwell Lumber, Inc., filed an application
with this Commission seeking approval to change its electric supplier
from Union Electric Company d/b/a Ameren Missouri to Three Rivers
Electric Cooperative. Cardwell is a Small Primary Service customer of
Ameren, which is a configuration that holds Cardwell responsible for
maintaining electric facilities beyond the “metering point.”

Cardwell states that its reasons for wanting a change of supplier
are: the need to replace the primary facility distribution system with
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facilities that Cardwell is not responsible for maintaining; its preference
for rural cooperative service; dissatisfaction with Ameren’s service, its
right to use Three Rivers to serve new structures; its desire to have a
single power supplier and avoid duplication of services; and, the absence
of any adverse impact on Ameren.

Ameren opposes the change, arguing that the necessity of
having to repair or replace Cardwell’s facilities does not provide a reason
for why a change of supplier is in the public interest. The Staff of the
Commission agrees that the application should be denied, but
alternatively argues that Cardwell’s request constitutes a rate differential.

The Commission held an evidentiary hearing on November 12.
The parties submitted post-hearing briefs on November 24. Citing to
Commission decisions, all of the parties set out the following factors that
may be considered when determining whether a change of supplier is in
the public interest:

1. The customer’s needs cannot adequately be met by the
present supplier with respect to either the amount or quality of power;

2. Health or safety issues involving the amount or quality of
power;

3. Alternatives the customer has considered, including
alternatives with the present supplier;

4, The customer's equipment has been damaged or
destroyed as a result of a problem with the electric supply;

5. The effect the loss of the customer would have on the
present supplier;

6. Whether a change of supplier would result in a

duplication of services or facilities, especially in comparison with
alternatives available from the present supplier, which would include (a)
the distance involved and the cost of any new extension, including the
burden on others, and (b) the burden on the customer relating to the cost
of time involved, not including the cost of the electricity itself;

7. Overall burden on the customer caused by the
inadequate service, including any economic burden not related to the
cost of the electricity itself, and any burden not considered with respect
to factor (6)(b) above;

8. Efforts that have been made by the present supplier to
solve or mitigate the problems;
9. The impact the Commission’s decision may have on

economic development, on an individual or cumulative basis; and
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10. The effect the granting of authority might have on any
territorial agreements between the two suppliers in question, or on the
negotiation of territorial agreements between suppliers.

The law with regard to changes of electric suppliers is that the
Commission may order a change of supplier on the basis that it is in the
public interest for a reason other than a rate differential.’ Although the
above factors have been used by the Commission in past cases, the
Commission’s decisions have no precedential value.? Applications for
changes of supplier are therefore decided on a case-by-case basis.
Findings of Fact
1. Cardwell Lumber, Inc. is a Missouri corporation engaged in the
lumber business at 5927 Business Highway 50 West, St. Martins,
Missouri.®
2. Union Electric Company d/b/a Ameren Missouri is an electric
utility subject to the jurisdiction of the Missouri Public Service
Commission.*

3. Three Rivers Electric Cooperative is a rural electric cooperative.”
4. On August 21, 2010, Cardwell Lumber, Inc. filed an application
with this Commission seeking approval to change its electric supplier
from Ameren to Three Rivers Electric Cooperative.6

5. Cardwell is a primary customer of Ameren, which means after a
certain metering point, Cardwell is responsible for maintenance of the
electrical system serving its facilities, which includesl15 poles and 18
transformers.’

6. Upon moving onto the property, Cardwell did not know what to
expect as an owner of a primary metered system.8
7. Cardwell has businesses in Novelty and Frankford, Missouri

which are served by cooperatives and Cardwell is not responsible for
maintenance of those systems.®

! Section 393.106.2, RSMo.

2 State ex rel. AG Processing, Inc. v. Public Service Comm’n, 120 S.W.3d 732, 736 (Mo.
banc 2003).

Stipulated to by parties.

Id.

Id.

Application filed on August 21, 2010.

Transcript, page 52, lines 8-11.

Transcript, page 137, lines 21-25.

Transcript, page 76, lines 18-24.
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8. Because Cardwell receives service under a small primary
service rate, Ameren saves on the investment in the installation and the
customer receives a lower kilowatt hour rate.™

9. Ameren told Cardwell that it would be cheaper to pay the rate for
a primary metering system and maintain the system, which should stand
a long time, than it would be to change to a secondary metering
system.'"

10. The metering pole belongs to Cardwell. The meter box belongs
to Ameren. The transformers attached to the pole belong to Ameren and
the fuses on top of the pole belong to Cardwell.**

11. If the fuses on top of the primary metering pole have tripped,
then the line to the meter is cold.*®
12. Cardwell has been told b}/4 Meyer Electric, a contractor, that the

fuses are Ameren’s responsibility.

13. Although the fuses at the top of the metering pole belong to
Cardwell, Ameren has repaired/replaced a fuse at least once.™

14. Although Ameren’s service manual states that the pole upon
which the primary meter is located does not belong to Ameren, this is not
stated in the company’s tariff."®

15. Cardwell has been unclear as to whether it is responsible for
maintaining the primary metering pole, including the fuses that sit on top
of the pole."’

16. Cardwell does not have any in-house employees that are
qualified to do work on high voltage lines.™®
17. Cardwell does not want to be in the business of maintaining

poles, lines, transformers, etc. and specifically does not want to be a
primary customer.*

10 Transcript, page 148, lines 4-11.

1 Transcript, page 99, line 18- page 100, line 8.

12 Transcript, page 149, line 22 — p. 150, line 7.

13 Transcript, page 181, lines 23-25.

14 Transcript, page 75, lines 13-21.

15 Transcript, page 185, lines 11-14.

16 Transcript, page 191, lines 13-20.

1 Transcript, page 61, lines 22-25; page 65, line 22 — page 66, line 9.
Transcript, page 76, lines 13-17.
Transcript, page 78, lines 11-19.
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18. In order to serve Cardwell’s property, Ameren’s line must cross
Highway 50 to the primary service pole on Cardwell's side of the
Highway.*

19. Three Rivers’ service pole is on the same side of the highway
and within 10-12 feet of Cardwell’s office.?

20. In 2007, because it was no longer interested in maintaining the

high voltage system, Cardwell asked Ameren to come out and look at
the system.?

21. In 2007, upon looking at Cardwell’'s system, Ameren told
Cardwell that the system was deteriorated and that it was not interested
in taking it over; further, that if Ameren did take it over, it would be very
expensive. Despite Cardwell’'s prompt, Ameren did not give an estimate
of the cost.”®

22. Cardwell approached Ameren a second time about Ameren
taking over the system and was again not given a quote, but was told
that it would cost an “arm and a Ieg."24

23. As a result of the December 2007 ice storm, Cardwell had lines
down in its yard and, because Ameren had to attend to its own facilities
and did not have the manpower or time, it could not assist Cardwell.*®
24, In 2008 Cardwell sought to change its electric supplier from
Ameren to Three Rivers due to transformer, pole and line liability and the
problems with Ameren.”®

25. Cardwell’s 2008 application was not filed by an attorney and was
dismissed by the Commission on April 4, 2009, for failure to prosecute.27
26. All parties agree that the electrical system Cardwell is now

responsible for maintaining has to be repaired or replaced, as Ameren
and Three Rivers have made it clear that they want no part of the current
system.?

0 Transcript, pages 56-58.

2 Transcript, pages 56-58.

2 Transcript, page 82, lines 6-19.

z Transcript, page 83, lines 11-22.

2 Transcript, page 84, lines 3-7.

% Transcript, page 84, lines 23-25. Page 158, lines 7-22.

% Exhibit 15.

% see Case No. EO-2009-0246.

3 Transcript, page 78, line 22 — page 79, line 2. Joint Stipulation of Facts and Law.
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27. Since 2004, when it moved onto the premises, Cardwell has
spent about $13,000 with Meyer Electric for maintenance or repair of the
system.?

28. Cardwell has discussed with Ameren reconfiguring the lines and
poles on Cardwell’'s property in order to make room for business
operations, but Ameren was not amenable to any alternatives suggested
by Cardwell.*°

29. Cardwell has been under the impression that Ameren tells
Cardwell what it wants to do and that’s the end of the conversation.*
30. Cardwell’s relationship with Ameren is strained and has been for

some time. When Cardwell asks Ameren for things, Ameren tries to
direct Cardwell in the direction that Ameren wants to go, rather than
trying to address Cardwell’s needs. Cardwell does not experience this at
its other locations where it is served by rural cooperatives.32

31. Cardwell states that this case is not about rates.*

32. Cardwell understands that because it is a primary customer, it
pays a lower monthly bill than it would if it were a secondary customer.*
33. Specific information concerning how much Cardwell would save,

while staying with Ameren, if it went from a primary service rate to a
general service rate, was not given to Cardwell until the date of the
evidentiary hearing.*

34. If the Commission’s order is unfavorable to Cardwell, then the
company will shut its doors. If it is favorable, the company will grow its
business.*®

35 Cardwell intends to expand the business into millwork and retail
lumber.*’
36. Cardwell will want Three Rivers to serve any new facilities on the

property, while, without a chan§qe of supplier, the old facilities will
continue to be served by Ameren.*®

2 Transcript, page 88, lines 12-14.
= Transcript, page 103, line 16 — p. 104, line 10.
3 Transcript, page 105, lines 1-10.
3 Transcript, page 126, lines 14-16.
8 Transcript, page 107, lines 5-6.
3 Transcript, page 121, lines 20-23.
® Transcript, page 196, lines 7-17. Page 144, lines 7-22.
% Transcript, page 122.
Transcript, page 36, lines 7-14.
Transcript, page 126, lines 14-16.
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37. If Ameren had given Cardwell a bid when they first talked,
Cardwell would not have pursued this case to hearing.*

38. Outages experienced by Cardwell were compounded by
problems with their own system.40

39. Cardwell has had no outages due to Ameren for the last 3
years."!

40. 42Ameren’s 2009 Missouri jurisdictional revenues were $2.63
billion.

41. Cardwell’s total bill for the year 2009 was $10,668.

42. If Cardwell gets permission to change suppliers, Ameren would
not suffer any significant stranded investment.*

43. In the electric industry, rates are tAypicaIIy described as the price
one would pay for some amount of usage. 4

44, Cardwell’'s desire not to be responsible for maintaining electric

lines and poles is a legitimate business decision.®

Conclusions of Law

1. Section 393.106.2 RSMo states that the “public service
commission, upon application made by an affected party, may order a
change of supplier on the basis that it is in the public interest for a reason
other than a rate differential.” Cardwell has filed such an application over
which the Commission has jurisdiction. Also, as the party asserting this
cause of action, the burden of proof lies with Cardwell.*®

2. The first question the Commission must ask is whether the
requested change is in the public interest. In post-hearing briefs, the
parties have set out 10 factors that the Commission has used in past
cases to determine whether a change of supplier is in the public interest.
To entertain the parties, the Commission will discuss these factors.
However, the Commission points out that its decisions have no
precedential value and the Commission is not bound by stare decisis.”’

3 Transcript, page 131, lines 6-8.

a0 Transcript, page 142, line 10- p. 143, line 16.

4 Transcript, page 160, lines 14-17.

42 Ameren’s Annual Report.

a3 Transcript, page 196, lines 1-4.

a4 Transcript, page 213, lines 13-16.

s Transcript, page 217, lines 3-10.

46 Stofer v. Dunham, 208 S.W. 641 (Mo. App. 1919).

4 State ex rel. AG Processing, Inc. v. Public Service Comm’n, 120 S.W.3d 732, 736 (Mo.
Banc 2003).
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It follows that each Commission case is decided on a case-by case
basis.

Decision

Public Interest

The First Factor: Whether Cardwell’s needs cannot adequately
be met by Ameren with respect to either the amount or quality of power.
Cardwell has not demonstrated that Ameren is unable to provide
Cardwell enough power. Although there was discussion of outages,
those outages appear to have been cause by Cardwell’'s equipment,
rather than Ameren’s.

Second: Health or safety issues with regard to the amount or
quality of power. There was some discussion concerning downed lines
in Cardwell’s yard during an ice storm. Those lines were Cardwell’'s
responsibility. Ameren stated that it could not help during that time
because it had to immediately tend to its own system. However, it is
relevant that Cardwell does not want to be responsible for downed lines
and that over the years Ameren has not adequately responded to
Cardwell’s concerns in this regard.

One single fact does stand out as to safety in the context of the
public interest. That is, in order for Ameren to serve Cardwell, a single
line must cross from Ameren’s system on one side of Highway 50 to
Cardwell’s facility on the other. Because Three Rivers’ lines are on the
same side of the Highway as Cardwell’s facilities, this would be
unnecessary if Cardwell was served by Three Rivers.

Third:  Alternatives the customer has considered, including
alternatives with the present supplier. Cardwell realizes that its system
must come down because of the condition it is in, and after
repair/replacement, Cardwell does not desire to remain a primary
customer responsible for maintaining an electric system. To do this,
Cardwell has approached, and desires to work with, Three Rivers. It
may be true that Ameren has recently presented Cardwell with
alternatives. Cardwell, however, has expressed dissatisfaction with
Ameren’s timeliness and effectively forcing Cardwell to file the
application for change of supplier. Cardwell has not therefore had a
meaningful opportunity to consider Ameren’s alternatives.

Fourth: Whether the customer’s equipment has been damaged
or destroyed as a result of a problem with the electric supply. Although
there was discussion concerning “trips” with Cardwell’s boiler, the
company has not shown that Ameren was at fault. In fact, it appears
more likely than not that Cardwell's system was the cause.
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Nevertheless, there was no evidence that equipment has been damaged
or destroyed. Though Cardwell made this assertion in its application
filed in 2008, the facts do not support a finding as such.

Fifth: The effect the loss of the customer would have on the
present supplier. It is clear, not only in dollar amounts but through
statements made by Ameren, that the loss of this single customer would
not be significant.

Sixth: Whether a change of supplier would result in duplicative
services or facilities, especially in comparison with alternatives available
from the present supplier, which would include (a) the distance involved
and the cost of any new extension, including the burden on others and
(b) the burden on the customer relating to the cost of time involved,
including the cost of the electricity itself. Cardwell has stated that if it is
not granted a change of supplier, it would close up. If that happens, the
factor becomes irrelevant. On the other hand, there are indications that
Cardwell intends to expand its business. In this case, if the Commission
does not approve this change of supplier, then the structures currently on
Cardwell’s facilities will continue to be served by Ameren. If Cardwell
adds new structures, it intends to have those structures served by Three
Rivers. There would then be a duplication of services.

Seventh: The overall burden on the customer caused by the
inadequate service, including any economic burden not related to the
cost of electricity itself. Cardwell began its relationship with Ameren
without knowing what its full responsibilities were. For instance,
Cardwell, even on the day of the hearing, did not know who the metering
pole belongs to. The company’s confusion is well-founded. The fuses,
on top of the pole, belong to Cardwell. The transformers, on the sides of
the pole, belong to Ameren as well as the meter which sits lower on the
pole.

Since 2004, when Cardwell moved onto the premises, it has
spent about $13,000 for maintenance and repair of the system. There
are no employees at the company qualified to work on high voltage lines
and Cardwell does not desire to be responsible for its system, which
consists of 15 poles and 18 transformers. Since 2004, Cardwell has
tried to work with Ameren to no satisfaction. Cardwell’s dissatisfaction is
evident by having once unsuccessfully filed for an application for a
change of supplier, only to again do so two years later. Cardwell has
clearly been under a burden while a customer of Ameren.

Eighth: Efforts made by the present supplier to solve or mitigate
the problems. Cardwell has made it clear that its relationship with
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Ameren is strained and has been for some time. This is largely due to
Ameren’s unwillingness or inability to address Cardwell’'s concerns over
the past years to Cardwell’s satisfaction. Only until recently, after the
filing of this case, did Ameren give Cardwell a bid on building new
electric facilities. Cardwell even states that if Ameren had given
Cardwell this information some time ago, this hearing would not have
been necessary. In fact, Cardwell’s frustration with Ameren is such that
if the Commission does not grant the change of supplier, Cardwell will
close its business at St. Martins; which leads to the ninth factor.

Ninth: The impact the Commission’s decision may have on
economic development, on an individual or cumulative basis. As stated
above, if the Commission does not approve the change of supplier,
Cardwell has indicated that it will close its business. On the other hand,
if the Commission approves the transfer, Cardwell intends to expand.

Tenth: The effect the granting of authority might have on any
territorial agreements or on the negotiation of territorial agreements
between the two suppliers. The parties all agree that this factor is not at
issue.

Both Staff and Ameren refer to Commission cases, finding that
customer preference alone is an insufficient basis to order a change of
supplier. However, if thought out, a customer’s preference is what drives
an application for a change of supplier. The customer “prefers” another
supplier over its current supplier. Most certainly, some of the factors
discussed above play a part in a customer’s preference for an alternate
supplier.

Notably, a customer’s preference is guided by whether its needs
can be met by the current supplier, health and safety issues, available
alternatives, damage to equipment, whether there will be duplicative
services, overall burden on the customer, efforts made by the current
supplier to solve or mitigate problems and, particularly in this case, the
impact the decision may have on economic development. That leaves
only two factors that do not impact customer preference; effect on
territorial agreements and the effect the loss of the customer will have on
the present supplier.

Nevertheless, if the Commission does not grant a change of
supplier, the line running across Highway 50 will remain and pose a
possible safety issue. Further, Cardwell will either shut its doors or, if
Cardwell develops the property, it will choose to employ Three Rivers as
the supplier for any new structures. This will result in duplicative
services. If the Commission grants the change of supplier, Cardwell will
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remain open and may even expand its operations. It will not be
responsible for maintaining equipment it neither has the expertise nor
desire to maintain. Cardwell’s preference runs much deeper than a mere
whim. The company has had a bad relationship with Ameren and has
had better experiences with cooperatives at its other locations. The
Commission concludes that the public interest will be served by granting
Cardwell’s application.

Reason Other Than A Rate Differential

The second prong of the relevant statute is that Cardwell’s
reason for the change be for something other than a rate differential.
Cardwell’'s reasons are set out, and none of those reasons have to do
with a rate differential. Ameren’s rates are described in its tariff at page
27. None of these rates have anything to do with the cost associated
with Cardwell choosing to rebuild the system with Three Rivers as
opposed to Ameren. Cardwell states that this case is not about rates,
while Staff states that typically, when we discuss rates, we are talking
about the price one would pay for some amount of usage. The
Commission concludes that Cardwell’s reason for a change of supplier is
for reasons other than a rate differential.

The Commission has concluded that Cardwell’'s request to
change suppliers is for a reason other than a rate differential and that
such a change is in the public interest. The Commission will therefore
grant Cardwell’s request to change its supplier from Ameren to Three
Rivers.

THE COMMISSION ORDERS THAT:

1. Cardwell Lumber, Inc.’s application requesting a
change of electric supplier from Union Electric Company d/b/a
Ameren Missouri to Three Rivers Electric Cooperative is granted.

2. This order shall become effective on January 15, 2011.

3. This case shall be closed on January 16, 2011.

Clayton, Chm., Davis, Jarrett,

Gunn, and Kenney, CC., concur

and certify compliance with the
provisions of Section 536.080, RSMo.

Dated at Jefferson City, Missouri,
on this 5" day of January, 2011.
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In the Matter of the Application of Kansas City Power & Light
Company for Approval to Make Certain Changes in its Charges for
Electric Service to Continue the Implementation of Its Regulatory
Plan

In the Matter of the Application of KCP&L Greater Missouri
Operations Company for Approval to Make Certain Changes in its
Charges for Electric Service

File No. ER-2010-0355 and ER-2010-0356
Decided January 12, 2011

Evidence, Practice and Procedure 832. The Commission may appoint a special master
to review attorney-client privilege claims for objections to discovery requests.

ORDER DENYING MOTIONS IN LIMINE, GRANTING, IN PART,
MOTION TO COMPEL, AND GRANTING MOTION TO LATE-FILE
EXHIBIT

This order denies the motions in limine filed by the Staff of the
Missouri Public Service Commission regarding testimony on the topics of
demand-side management programs (DSM) and interim energy charges
(IECs). The order also grants the portion of the Staff's motion to compel
requiring production of documents to the special master for further
determination of the attorney-client privilege claim. In addition, this order
grants the motion of Kansas City Power & Light Company (KCPL) and
KCP&L Greater Missouri Operations Company’s (GMO) to late-file an
inadvertently omitted schedule to the Rebuttal Testimony of Chris B.
Giles.

On November 24, 2010, in both File Nos. ER-2010-0355 and
ER-2010-0356, Staff filed essentially the same motion in limine
requesting that the Commission order that portions of the Direct
Testimony of Tim M. Rush filed by KCPL and GMO and pertaining to the
topic of DSM Programs Cost Recovery will not be received as evidence
herein. Staff made this argument because those portions of the
testimony specifically stated that the company is not presenting any
revisions to the current cost recovery mechanisms, yet it hopes that the
Commission will change the mechanism in its ongoing rulemaking case’

! File No. EX-2010-0368, In the Matter of the Consideration and Implementation of Section
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and that the change “will become a part of the outcome in this
proceeding.”

As both sides argue, the Commission rules require that a
company set out its entire case in chief in its direct testimony.2 KCPL
and GMO claim that they intended to put the other parties to this case on
notice about this issue which may develop further as the case
progresses. The Commission must have substantial and competent
evidence before it in order to support it taking some action (which KCPL
and GMO have not requested, but merely “hoped” would happen
anyway) with regard to DSM programs cost recovery. The Commission
sees no harm in including the statements in the prefiled testimony and
will not forbid the offering of such at the hearing. The motions in limine
are denied.

Staff also filed a motion in limine in File No. ER-2010-0355 on
November 22, 2010, regarding prefiled direct testimony and schedules of
Tim M. Rush on the topic of the IEC. Staff argues that those portions of
Mr. Rush’s testimony are irrelevant and requests that the Commission
preclude the company from offering testimony related to the IEC
because Mr. Rush states in his testimony that the company is not
requesting an IEC in this case (ER-2010-0355). Mr. Rush goes on to
state in that same testimony that although the company is not requesting
an IEC in this case, the IEC may “become the preferred method” given
the “expected increases in fuel and purchased power costs beyond the
time rates take [e]ffect in this case.”

As with the previous motion in limine, the rules require that the
company make its entire case-in-chief in its direct testimony. The
Commission cannot determine in advance of the offering of this
testimony at hearing that it is irrelevant. Within the testimony itself,
KCPL states that it may yet seek an IEC before this case is final; thus, it
appears that the IEC is relevant and that testimony regarding it should
not be excluded prior to the hearing. The motion in limine is denied.

Next, the Staff filed a motion to compel the production of
documents by KCPL and GMO in both cases related to Staff's Data
Request 580, part 6, which requests, “[a] copy of any correspondence,
including emails, between Mr. Giles and any Schiff Hardin employee

393.1075, the Missouri Energy Efficiency Investment Act.
2 4 CSR 240-2.130(7).
3 Direct Testimony of Tim Rush, p. 16, Ins. 7-9.



KANSAS CITY POWER & LIGHT COMPANY AND
KCP&L GREATER MISSOURI OPERATIONS COMPANY

20 Mo. P.S.C. 3d 113

from January 1, 2006 through the current date[.]” KCPL and GMO
responded to the motion and objected to that portion of the Data Request
because the information is attorney-client privileged and because it
believes the Staff’s request is so late that it should be barred. KCPL and
GMO state in their unsupported response that because of the nature of
Mr. Giles’ work for the companies, any e-mails between him and the
Schiff Hardin law firm consultant are necessarily attorney-client
privileged material. Also, KCPL and GMO estimate that there are
approximately 3,800 e-mails and that to require production at such a late
date in the case process would “prejudice and disrupt the efforts of
KCP&L and GMO to prepare for hearing.”

The Commission determines that the request was not made so
late (December 20, 2010 originally) as to hinder the companies’
preparation for hearing. Therefore, the Commission will overrule the
objection to the Data Request on that ground. Answering the Data
Request, however, may very well require the submission of attorney-
client privileged documents. The Commission has previously appointed
Senior Regulatory Law Judge Harold Stearley as a Special Master to
review attorney-client privilege claims and thus the Commission will grant
the motion to compel, in part, by requiring that the companies provide the
documents to the Special Master for his determination of privilege as set
out below.

Finally, on December 23, 2010, KCPL and GMO filed a motion to
late-file Schedule CBG2010-5 of the Rebuttal Testimony of Chris B.
Giles filed December 8, 2010 in File No. ER-2010-0355 and filed
December 15, 2010 in File No. ER-2010-0356. KCPL and GMO state
that the schedule was inadvertently omitted from those filings. No party
responded to the motion and the time to do so has passed. Therefore,
the Commission will grant the motion and the schedules shall be
considered attached to the rebuttal testimony.

THE COMMISSION ORDERS THAT:

1. Staff's Motion in Limine Regarding Interim Energy
Charge filed on November 22, 2010, in File No. ER-2010-0355 is denied.

2. Staff's Motions in Limine Regarding DSM Programs
Cost Recovery filed on November 24, 2010, in File Nos. ER-2010-0355
and ER-2010-0356 are denied.

3. Kansas City Power & Light Company and KCP&L
Greater Missouri Operations Company’s Motion to Late-File Exhibit, filed
on December 23, 2010, is granted.

4, Staff's January 4, 2011 Motion to Compel Production
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of Documents is granted to the extent that the companies shall produce
to the Special Master the e-mails responsive to Data Request 508 part 6,
no later than January 20, 2011, for a determination by Judge Stearley of
whether the documents are, in fact, attorney-client privileged material.

5. The documents set out in ordered paragraph 4 shall
be provided to the Special Master in an electronic format and the Special
Master may conduct a sampling of the material to determine if it is, in
fact, attorney-client privileged in its entirety as claimed.

6. This order shall become effective upon issuance.

Clayton, Chm., Jarrett, Gunn, and
Kenney, CC., concur;

Davis, C., concurs, with separate
concurring opinion to follow.

Dippell, Deputy Chief Regulatory Law Judge

NOTE: See pages 142, 186, 189, 328, 368 and 534 for other orders in these cases.
NOTE: At the time of publication, no opinion of Commissioner Davis has been filed.

In the Matter of Union Electric Company d/b/a AmerenUE for
Authority to File Tariffs Increasing Rates for Natural Gas Service
Provided to Customers in the Company’s Missouri Service Area

File No. GR-2010-0363
Decided January 19, 2011

Gas §18. The Commission approved a Stipulation and Agreement authorizing an increase
of $9 million in AmerenUE'’s retail base rate, which includes $700,000 in annual funding,
increasing to $850,000 over the next three years, for natural gas energy efficient programs.

ORDER APPROVING STIPULATION AND AGREEMENT

On June 11, 2010, Union Electric Company d/b/a AmerenUE
submitted proposed tariff sheets implementing a general rate increase of
$11.9 million for natural gas service provided to its Missouri customers.*
In order to properly consider Ameren’s requested rate increase, the
Commission issued an order suspending the proposed tariff sheets until

! Direct Testimony of Warner Baxter, page 3, lines 17-18.
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May 8, 2011.

On January 4, 2011, the parties” filed a Unanimous Stipulation
and Agreement. The agreement authorizes Ameren to file tariff sheets
increasing its retail base rate by $9 million, which includes $700,000 of
annual funding for natural gas energy efficiency programs; increasing
over the next three years to approximately $850,000. A copy of the
stipulation and agreement is attached to this order as Attachment 1.

If the Commission unconditionally accepts the terms of the
agreement, the parties agree to waive their rights: (1) to call, examine
and cross-examine witnesses; (2) to present oral argument and written
briefs; (3) to seek rehearing; and (4) to judicial review.

The Commission has the authority to accept a stipulation and
agreement as a resolution of the case.” Further, when approving a
stipulation and agreement, the Commission need not make findings of
fact of conclusions of law.* The parties agree to the admission into
evidence of all prefiled testimony, exhibits and agreements with any
attachments thereto. The parties further agree that such evidence
constitutes competent and substantial evidence supporting the
Commission’s approval of this stipulation.

The Commission concludes that the agreed-upon revenue
requirement will result in just and reasonable rates and charges. The
Commission will therefore approve the agreement.

THE COMMISSION ORDERS THAT:

1. The Stipulation and Agreement filed by the parties on
January 4, 2011, is approved and the parties shall abide by its terms and
conditions.

2. This order shall become effective on January 29, 2011.

Clayton, Chm., Davis, Jarrett,
Gunn, and Kenney, CC., concur.

Jones, Senior Regulatory Law Judge

2 Union Electric Company d/b/a AmerenUE (Now Ameren Missouri); Missouri Department
of Natural Resources; The Office of the Public Counsel; Staff of the Missouri Public Service
Commission (independent of the Commission).

% Section 536.060, RSMo.

* Section 536.090, RSMo.
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*NOTE: The Stipulation and Agreement in this case has not been published. If needed,
this document is available in the official case files of the Public Service Commission.

CONCURRING OPINION OF CHAIRMAN ROBERT M. CLAYTON Il

This Commissioner concurs in the Commission’s approval of the
Unanimous Stipulation and Agreement addressing a rate increase
request of Union Electric Company d/b/a AmerenUE.! Although rate
increases are never welcome, increased costs borne by Ameren
Missouri demand slightly higher rates. While the increase amounts to
roughly $3.30, per month for a typical residential customer, any rate
increase during challenging economic times will have a negative impact
on family budgets. However, for the following reasons, this
Commissioner believes that the agreement presented to the Commission
supporting a modest increase should be approved.

First, the Commission continues to make a strong stand on
funding of Energy Efficiency (EE) programs. As part of the
Commission’s recent shift of policy on EE, this rate case results in
another example of the Commission pressing to achieve EE funding of
5% of a company’s gross operating revenues. Starting now at an
annual level of $700,000, the Agreement requires that Ameren Missouri
ramp up its investment in EE programs to a target level of $850,000 by
2014. Consumers will be subject to increased availability of education
and other financial programs to encourage smart decisions on energy
usage from utilizing new technologies and switching to more efficient
appliances. Natural gas costs are relatively low today, but there is no
guestion of the potential for future price spikes. Now is the time for all
customers to be prepared for challenging days in the future. Additionally,
stakeholders in the Ameren Missouri footprint will have the opportunity in
formulating policy through the Ameren Missouri Energy Efficiency
Advisory Group (Advisory Group), which will be responsible for
evaluating the planning and the implementation of energy efficiency
programs.

It is this Commissioner’s hope that the Advisory Group can
operate in a consensus and advisory fashion and, if any roadblocks
occur, that the Commission can engage to move the programs forward.
Program types, as well as feedback from the rate payers, are concerns
that the Commission will have the ability to monitor and offer guidance to

1 . .
Now known as Ameren Missouri.
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the dialogue. If the Advisory Group is unable to move forward due to
lack of consensus, the parties are welcome to petition the Commission
for relief. The goals of increased EE funding will be addressed regularly
through on-going Commission involvement should the Group fail to reach
agreement or run into policy differences.

Second, as part of the enhanced EE funding program, Ameren
Missouri will refresh its efforts of assisting low income customers who
struggle with the costs of heating homes during the winter months with
its commitment to weatherization amounting to $263,000, annually.
These funds are critical in empowering customers to more effectively
take control of their energy costs. This is a substantial improvement
compared to the $150,000 currently being invested by the company in
weatherization programs for low income customers. Funds will be
delivered to the Environmental Improvement and Energy Resources
Authority (EIERA), which administers weatherization of homes of
Ameren Missouri’s low-income natural gas customers.

Finally, this Commissioner is compelled to commend the parties
involved in this case who have effectively settled a vast majority of
issues relating to purchased gas adjustments, rate design and other
issues.  While the Commission is prepared to make challenging
decisions on controversial and complicated matters, the public can take
solace that each of the stipulating parties have placed their names on the
line to responsibly reach a compromise on an appropriate level of rates.
Though rate increases are never easy or welcome, the evidence in this
case demonstrates that higher rates are both prudent and necessary.
The Commission has approved this increase unanimously and will
engage in future filings to ensure that the Commission’s directives are
realized. The Commission has a responsibility to ensure that the utility
offers safe and adequate service at “just and reasonable” rates.
Following Staff's audit, this settlement and transparent Commissioner
deliberations, the Commission finds these rates to be “just and
reasonable.”

For the foregoing reasons, this Commissioner concurs.
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Southwestern Bell Telephone Company d/b/a AT&T Missouri's
Petition for Compulsory Arbitration of Unresolved Issues for an
Interconnection Agreement with Global Crossing Local Services,
Inc. and Global Crossing Telemanagement, Inc.

File No. 10-2011-0057
Decided January 19, 2014

Evidence, Practice, And Procedure §28. In arbitration of telecommunications
interconnection agreement, post-decision practice is subject to federal statutes and the
Missouri regulations made pursuant to federal regulations, to the exclusion of State statutes
and regulations made under State statutes.

Telecommunications 846.1. In arbitration of telecommunications interconnection
agreement, post-decision practice is subject to federal statutes and the Missouri regulations
made pursuant to federal regulations, to the exclusion of State statutes and regulations made
under State statutes.

Order Denying Rehearing and Reconsideration

The Commission is denying the motion for reconsideration or
rehearing, because rehearing does not apply to this action, and the
motion does not meet the standard for reconsideration or rehearing.

A. Background

This action addresses an interconnection agreement
(“agreement”) between Southwestern Bell Telephone Company d/b/a
AT&T Missouri (“ATT”); and Global Crossing Local Services, Inc. and
Global Crossing Telemanagement, Inc., (“Global”’). The Commission
disposed of all disputed matters on the merits in the Decision issued and
effective on December 15, 2010. As provided in Commission regulation 4
CSR 240-36.050 (“the regulation”), ATT filed the agreement as
conformed to the Decision (“‘conformed agreement”) for the
Commission’s review. Global filed an Application for Rehearing or, in the
Alternative, Motion for Reconsideration (“motion”) on December 27,
2010. ATT filed AT&T Missouri’s Response In Opposition To Global
Crossing’s Application For Rehearing, Or In The Alternative, Motion For
Reconsideration on January 6, 2010.

B. Rehearing and Reconsideration

Commission regulation 4 CSR 240-2.160, which is in the
Commission’s general regulations on practice and procedure, addresses
reconsideration and rehearing. Rehearing is a creation of Section
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386.500, RSMo 2000 (“the rehearing statute”). The rehearing statute
states that a motion for rehearing is necessary to preserve matters for
review in circuit court.

The rehearing statute provides:

2. No cause or action arising out of any

order or decision of the commission

shall accrue in any court to any [person]

unless that party shall have made,

before the effective date of such order

or decision, application to the

commission for a rehearing. . . .The

applicant shall not in any court urge or

rely on any ground not so set forth in its

application for rehearing.
By making the Decision effective on the date of issuance, Global argues,
the Commission denied Global the right to preserve matters for judicial
review.

But judicial review of this action is not subject to the rehearing
statute because this action is not subject to judicial review in circuit court.
Unlike other Commission actions, the federal district courts have
jurisdiction to review this action under the federal statutes that create this
action:

In any case in which a State
commission makes a determination
under this section, any party aggrieved
by such determination may bring an
action in an appropriate Federal district
court to determine whether the
agreement or statement meets the
requirements of section 251 of this title
and this section. [']

That federal statute also finds mention in the regulation:
(6) Review of Commission Decision--
Any party aggrieved by a commission
decision made under this rule may seek
relief in an appropriate federal district
court pursuant to [47 USC] section
252(e)(6)[.]

1 47 UsC Section 252(e)(6).
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Global cites no authority under which the state statute determines the
issues in federal district court.”
C. Post-Decision Procedure in this Action
In lieu of rehearing, the regulation provides multiple opportunities
for post-decision evidence and argument pending the Commission’s
determination on the conformed agreement.
First, the parties must file statements:
(2) . . . Concurrently with the filing of the
conformed agreement, the parties shall
each file statements that indicate
whether the agreement complies with
the requirements of sections 251 and
252 of the Act, Missouri statutes, and
the commission's rules.
On December 28, 2010, ATT filed the conformed agreement with AT&T
Missouri's Filing of the Fully Conformed Interconnection Agreement, and
Statement of Compliance. On December 28, 2010, Global filed Global
Crossing Statement.
Next, the parties may file comments under the regulation.
(2) Within ten (10) days of the filing of
the agreement, anyone may file
comments concerning the agreement;
however, such comments shall be
limited to the standards for review
referenced in section 4 CSR 240-
36.050(4) of this chapter [.]
Global filed Global Crossing Comments Concerning Agreement on
January 10, 2011.
In addition, the regulation allows additional informal hearings and
oral argument.

(2) . . . The commission, upon its own

motion, may hold additional informal

hearings and may hear oral argument

from the parties to the arbitration.
No party sought additional informal hearings or oral argument.

Those provisions appear under 4 CSR 240-36, relating to

arbitration of interconnection agreements specifically. Publishing those
specific provisions was a meaningless act if the general provisions of 4

2 See also U.S. Const., Art. VI, cl. 2.
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CSR 240-2 already applied. The law presumes against meaningless
acts® so the Commission concludes that rehearing and reconsideration
do not apply to this action.
D. Sufficient Cause
Even if rehearing and reconsideration applied to this action, the

Commission would still reject the motion, because the motion does not
meet the standard for rehearing and reconsideration. The rehearing
statute provides that:

1. [T]he commission shall grant and hold

such rehearing, if in its judgment

sufficient reason therefor be made to

appear [;]

and:

4, If, after a rehearing and a

consideration of the facts, including

those arising since the making of the

order or decision, the commission shall

be of the opinion that the original order

or decision or any part thereof is in any

respect unjust or unwarranted, or should

be changed, the commission may

abrogate, change or modify the same [/]
Those standards, the statute provides, apply to:

2. ... the ground or grounds on which

the applicant considers said order or

decision to be unlawful, unjust or

unreasonable.
A motion for reconsideration is subject to the same standard.® Global
alleges no facts arising since the making of the Decision, and the
Decision determined all the arguments in the motion. Therefore,
sufficient reason for rehearing does not appear in the motion. That
conclusion supports denial of both reconsideration and rehearing.
E. Ruling

The rehearing and reconsideration provisions do not apply and, if

they did, the Commission would still deny motion.

3 Missouri ex rel. Bouchard v. Grady, 86 S.W.3d 121, 123 (Mo. App., E.D. 2002).
% 4 CSR 240-2.160(2).
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THE COMMISSION ORDERS THAT:

1. The Application for Rehearing or, in the Alternative,
Motion for Reconsideration is denied.

2. This order shall become effective immediately upon
issuance.

Clayton, Chm., Davis, Jarrett, Gunn,
and Kenney, CC., concur.

Jordan, Senior Regulatory Law Judge

*NOTE: See page 60 for another order in this case.

In the Matter of a Proposed Rulemaking Regarding Electric Utility
Renewable Energy Standard Requirements

File No. EX-2010-0169
Issue Date: January 26, 2011

Electric 814. The Commission purported to withdraw two rule provisions that had
previously been rejected by the Joint Committee on Administrative Rules (JCAR).

ORDER WITHDRAWING GEOGRAPHIC SOURCING PROVISIONS
(2)(A) AND (2)(B)2 OF 4 CSR 240-20.100 PURSUANT TO THE
ACTIONS OF JCAR

By this order, the Public Service Commission withdraws
subsection (2)(A) and paragraph (2)(B)2. of 4 CSR 240-20.100 pursuant
to the disapproval of the Joint Committee on Administrative Rules
(JCAR) under Section 536.021, RSMo Supp. 2009. A notice of proposed
rulemaking containing the text of the proposed rule was published in the
Missouri Register on February 16, 2010 (35 MoReg 365). The Order of
Rulemaking was published in the Missouri Register on August 16, 2010
(35 MoReg 1183). With the exception of the two provisions being
withdrawn by this order, the final rule was published in the Code of State
Regulations on August 31, 2010, and became effective on September
30, 2010.

Subsection (2)(A) and paragraph (2)(B)2. of 4 CSR 240-20.100
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were not published in the Code of State Regulations because of the
disapproval of those provisions on July 1, 2010, by JCAR. The
Commission is therefore withdrawing those provisions in compliance with
this action.

The Commission has not presented the disapproved provisions
to the Secretary of State for publication and will not do so in the future.
On July 6, 2010, the Commission submitted a letter to the Secretary of
State® in which it explained that even though the Order of Rulemaking
included the disapproved portions, because of the Joint Committee on
Administrative Rules’ action the Commission was not filing those
provisions for publication. The Commission is withdrawing those
provisions and again requests that subsection (2)(A) and paragraph
(2)(B)2. of 4 CSR 240-20.100 not be published or become effective.

THE COMMISSION ORDERS THAT:

1. Subsection (2)(A) and paragraph (2)(B)2. of 4 CSR
240-20.100 relating to geographic sourcing are withdrawn.

2. Any implied request for publication of subsection (2)(A)
and paragraph (2)(B)2. of 4 CSR 240-20.100 as a part of this rulemaking
is withdrawn.

3. This order shall become effective upon issuance.

Clayton, Chm., Gunn and Kenney, CC., concur.
Davis, C., dissents in part, concurs in part,

with separate opinion to follow.

Jarrett, C., dissents, with separate dissenting
opinion attached.

Dippell, Deputy Chief Regulatory Law Judge

*NOTE: The attachment to the order in this case has not been published. If needed, this
document is available in the official case files of the Public Service Commission.

*NOTE: At the time of publication, no opinion of Commissioner Davis has been filed.

! Attached hereto as Attachment A.
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DISSENTING OPINION OF
COMMISSIONER TERRY M. JARRETT

The law is not a thing to be skirted, diverted or maneuvered,;
instead, it must be followed. In issuing the “Order Withdrawing
Geographic Sourcing Provisions (2)(A) and (2)(B)2 of 4 CSR 240-20.100
Pursuant to the Actions Of JCAR,” the majority of this Commission has
side-stepped the law and acted without legal authority. The law provides
that the time for this Commission to withdraw two provisions of a rule it
has adopted expired six months ago. The only lawful way for the
Commission to “withdraw” the two rule provisions which are being held in
abeyance by the Joint Committee on Administrative Rules (“JCAR”) is to
initiate a subsequent Order of Rulemaking that is first published as a
proposed rule, permitted to be commented on by the public, and is
published as adopted in a Final Order of Rulemaking in the Missouri
Register.

Section 536.021.5, RSMo 2000, is clear that withdrawing a rule
must be done within a certain window of time:

Within ninety days after the expiration of the time for

filing statements in support of or in opposition to the

proposed rulemaking, or within ninety days after the

hearing on such proposed rulemaking if a hearing is

held thereon, the state agency proposing the rule shall

file with the secretary of state a final order of rulemaking

either adopting the proposed rule, with or without further

changes, or withdrawing the proposed rule, which

order of rulemaking shall be published in the Missouri

Register. Such ninety days shall be tolled for the time

period any rule is held under abeyance pursuant to an

executive order. If the state agency fails to file the order

of rulemaking as indicated in this subsection, the

proposed rule shall lapse and shall be null, void and

unenforceable.
(emphasis added).

The Commission held its hearing on the proposed rule on April 6,
2010, meaning that the ninety day window to withdraw expired on July 6,
2010. On July 7, 2010, the Commission filed with the Secretary of State
its final Order of Rulemaking adopting 4 CSR 240-20.100, including the
two provisions at issue. Once the Commission issued the final Order of
Rulemaking adopting the rule, the Commission lost any authority to
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withdraw the rule or provisions of the rule that have been adopted.
Verbal representations by other agency personnel that we have such
authority are not the law. As | made clear during the agenda discussion
on the Order of Withdrawal, the only legal way to “withdraw” at that point
is to initiate a new rule making process.

An agency cannot unilaterally repeal provisions of a regulation
merely by declaring that the portions are withdrawn. While | believe the
Order issued by the Commission today is void, what that Order seems to
be doing is promulgating a new rule, without any notice, opportunity for
comment or other due process protections contained in Chapter 536. |
agree with the majority’s position that the provisions should be repealed.
However, it must be done in accordance with the requirements of
Chapter 536 so that the law is followed and due process is ensured to all
interested persons.

In the Matter of the Determination of the Weighted Statewide
Average Rate of Nonwireless Basic Local Telecommunication
Services

File No. TO-2011-0073
Decided January 26, 2011

TELECOMMUNICATIONS 8§14. As required by Section 392.245.13, RSMo, the
Commission calculated the weighted, statewide average rate of nonwireless basic local
telecommunications services and determined that no legislative changes were
recommended to the state legislature.

ORDER DETERMINING STATEWIDE AVERAGE RATE
AND CLOSING CASE

Pursuant to Section 392.245.13, RSMo Cum. Supp. 2009, the
Commission opened this matter on September 22, 2010, to determine
the weighted, statewide average rate of nonwireless basic local
telecommunications services.  Since that time, the Staff of the
Commission has surveyed telecommunications carriers in Missouri to
determine their rates as of August 28, 2010.

On January 19, 2011, Staff filed its Report for 2010, in which it
calculated the statewide average rates as $17.11 for residential
customers, $34.35 for business customers, and $22.49 overall. These
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rates represent an increase in the average greater than the increase in
the Consumer Price Index (CPI). The Staff also provided the information
on which it based its calculations and stated that it does not recommend
any legislative changes.

THE COMMISSION ORDERS THAT:

1. The Commission determines the statewide average
rates to be $17.11 for residential customers, $34.35 for business
customers, and $22.49 overall.

2. The Public Information Office of the Missouri Public
Service Commission shall provide notice of this order to the members of
the General Assembly.

3. For the reasons stated in Staffs Report, the
Commission does not recommend any legislative changes.

4. This order shall become effective on January 26,
2011.

5. This case may be closed on January 27, 2011.

Clayton, Chm., Jarrett, Gunn,
and Kenney, CC., concur.

Davis, C., concurs, with separate
concurring opinion to follow.

Dippell, Deputy Chief Regulatory Law Judge

*NOTE: At the time of publication, no opinion of Commissioner Davis has been filed.

The Staff of the Missouri Public Service Commission v. Laclede Gas
Company

File No. GC-2011-0098
Decided January 26, 2011

Evidence, Practice and Procedures §24. The Commission granted Laclede’s motion to
dismiss count | of Staff's complaint where that count merely alleged the Commission’s
jurisdiction over Laclede while not asserting a claim that Laclede had violated any provision
of law or tariff.

ORDER REGARDING LACLEDE’S MOTION TO DISMISS COUNTS |
AND V OF STAFF’S COMPLAINT



LACLEDE GAS COMPANY

20 Mo. P.S.C. 3d 127

On October 6, 2010, the Commission’s Staff filed a complaint
against Laclede Gas Company, Laclede Energy Resources, Inc., and
The Laclede Group, Inc. Staff initially amended that complaint on
October 7, and then filed a second amended complaint against all three
respondents on November 22. On December 22, the Commission
dismissed Staff's second amended complaint against Laclede Energy
Resources and The Laclede Group, but the complaint against Laclede
Gas Company (Laclede) remains pending.

Laclede filed its answer to Staff's second amended complaint on
December 10, and at the same time, filed a motion asking the
Commission to dismiss Counts | and V of Staff's complaint as failing to
state a claim upon which relief can be granted. Staff did not respond to
Laclede’s motion to dismiss within the ten-day period allowed by
Commission rule.! However, Staff filed a responsive pleading on
January 18, along with a motion seeking leave to late-file its response.

On January 25, Staff filed a notice dismissing Count V of its
complaint without prejudice. Commission rule 4 CSR 240-2.116 allows a
complainant to voluntarily dismiss its complaint without an order of the
Commission at any time before prepared testimony has been filed or oral
evidence has been offered. No testimony or evidence has yet been
offered in this case, so Staff is free to dismiss all or any part of its
complaint. With Staff having dismissed Count V, the only remaining
issue regarding Laclede’s motion to dismiss concerns Count | of that
complaint.

The Commission has the authority to decide this matter on the
pleadings pursuant to Commission Rule 4 CSR 240-2.117(2), which
states:

Except in a case seeking a rate increase or which is

subject to an operation of law date, the commission may,

on its own motion or on the motion of any party, dispose

of all or any part of a case on the pleadings whenever

such disposition is not otherwise contrary to law or

contrary to the public interest.

The Commission’s rules do not establish standards for when it is
appropriate to dispose of a case on the pleadings, so the Commission
will instead look to Missouri’s civil procedures for guidance.

In indicating when a case may be disposed on the pleadings, the

! Commission rule 4 CSR 240-2.080(15).
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Missouri Supreme Court has stated that for purposes of the motion, all
facts stated in the challenged pleading are accepted as true. If those
assumed facts are insufficient as a matter of law, the trial court may
properly grant a motion for judgment on the pleadings.2

Staff’'s second amended complaint now contains four counts, of
which, Laclede challenges only the first count. Count | of that amended
complaint offers a series of allegations intended to establish the
Commission’s jurisdiction over Laclede and its affiliates, The Laclede
Group and Laclede Energy Resources. Aside from asserting the
Commission’s jurisdiction, Count | does not allege that Laclede has
violated any statute, regulation, or tariff.

The Commission has already dismissed The Laclede Group and
Laclede Energy Resources from this complaint so Staff's allegations
purporting to establish jurisdiction over those companies is no longer
relevant. Laclede is a natural gas distribution utility in eastern Missouri
and is regulated by this Commission as a gas corporation as defined by
Section 386.020(18) RSMo (Supp. 2009). Thus, the Commission’s
jurisdiction over Laclede is not in question.

Laclede asks the Commission to dismiss Count | because it fails
to state a claim against Laclede. In fact, Count | does not state a claim
against Laclede, or anyone else, nor does it appear to be intended to
state such a claim. Rather, it simply asserts the Commission’s
jurisdiction over the respondents. To the extent Count | remains relevant
after the dismissal of The Laclede Group and Laclede Energy
Resources, it serves only to establish background information that may
be relevant to the remaining counts of the complaint. Therefore, it is not
properly denominated as a separate count.

The Commission will dismiss Count |, but since those
paragraphs may retain some relevance to the remaining counts of the
complaint, there is no reason to strike them from the complaint. Indeed,
Laclede does not seek that relief. Therefore, the Commission will grant
Laclede’s motion to dismiss Count | of Staff's complaint, but will allow
those paragraphs denominated as Count | to remain as background for
the complaint.

2 State ex rel. Nixon v. American Tobacco Co., Inc., 34 S.W.3d 122, 134 (Mo 2000).
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THE COMMISSION ORDERS THAT:

1. Laclede Gas Company’s motion to dismiss Count | of
Staff’'s second amended complaint is granted.

2. This order shall become effective immediately upon
issuance.

Clayton, Chm., Davis, Jarrett, Gunn,
and Kenney, CC., concur;
with Davis, C., concurring opinion to follow.

Woodruff, Chief Regulatory Law Judge

*NOTE: At the time of publication, no opinion of Commissioner Davis has been filed.
*NOTE: See page 664 for another order in this case.

The Staff of the Missouri Public Service Commission v. Laclede Gas
Company*

File No. GC-2011-0006
Decided February 4, 2011

Evidence, Practice and Procedures §24. The Commission granted summary
determination in favor of Staff's complaint against Laclede for violating a stipulation and
agreement by which Laclede agreed not to object to the production of documents on the
basis that such documents were in the possession of its corporate parent rather than itself.

REPORT AND ORDER REGARDING
MOTIONS FOR SUMMARY DETERMINATION

Syllabus: This order grants summary determination in favor of
the Staff of the Commission. It also denies Laclede Gas Company’s
motion for summary determination.

Background and Procedural History

On July 7, 2010, the Staff of the Commission filed a complaint
against Laclede Gas Company. Laclede filed its answer to that
complaint on August 9. Laclede filed a counterclaim against Staff on
September 22, which the Commission dismissed on November 3. An
evidentiary hearing on Staff's complaint is scheduled for February 22-25,
2011.

Staff filed a motion for summary determination on December 15.
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Laclede responded on December 22 by filing its own motion for summary
determination. Both motions were accompanied by supporting legal
memorandums. Staff filed suggestions in opposition to Laclede’s motion
for summary determination on January 12, 2011. Laclede filed its
response to Staff's motion on January 14.
FINDINGS OF FACT

Based upon undisputed facts, the Commission makes these Findings of
Fact.

1. This complaint is brought by the Staff of the Missouri
Public Service Commission, acting through the Chief Staff Counsel.
2. Laclede Gas Company is a Missouri general business

corporation in good standing, incorporated on March 2, 1857 as The
Laclede Gas Light Company. Its principal place of business is located
at 720 Olive Street, St. Louis, Missouri 63101.

3. Laclede is a natural gas distribution company that serves
approximately 630,000 residential, commercial, and industrial customers
in the City of St. Louis and ten other counties in Eastern Missouri.

4, Laclede is a “gas corporation” as defined by section
386.020(18), RSMo 2000, and is a “public utility” as defined by section
386.020(43), RSMo 2000.

5. Laclede is a wholly-owned subsidiary of The Laclede
Group, Inc., a Missouri general business corporation in good standing,
incorporated on October 18, 2000. The Laclede Group’s principal place
of business is located at 720 Olive Street, St. Louis, Missouri. The
Laclede Group is a public utility holding company.

6. Laclede Energy Resources, Inc., is a Missouri general
business corporation in good standing. It was incorporated on May 28,
1981 and its principal place of business is located at 720 Olive Street, St.
Louis, Missouri 63101. Laclede Energy Resources is also a wholly-
owned subsidiary of The Laclede Group.

7. Laclede Energy Resources engages in the marketing of
natural gas and is not regulated by this Commission.

8. From time to time Laclede purchases natural gas from
Laclede Energy Resources.

9. On December 1, 2000, Laclede applied to this
Commission for authority to restructure itself as a holding company with
subsidiaries. The Commission assigned that application File Number
GM-2001-342.

10. Laclede’s application for authority to restructure was
resolved through a stipulation and agreement, which the Commission
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approved on August 14, 2001. The approved stipulation and agreement
was signed by Laclede and by The Laclede Group, Inc.

11. The approved stipulation and agreement provided that
Laclede would be authorized to restructure itself, subject to certain
conditions set forth in the stipulation and agreement.

12. Subsection VI.1 of the approved stipulation and
agreement provides in part:

Upon implementation of the Proposed

Restructuring, transactions involving transfers of goods

or services between Laclede Gas Company and one or

more of the Company’s affiliated entities shall be

conducted and accounted for in compliance with the

provisions of a Cost Allocation Manual (“CAM”) ...

13. Section IV of the approved stipulation and agreement is
entitled “Access to Information Conditions.”

14. Subsection V.2 can be divided into three portions. The
first portion states:

Upon request, Laclede Gas Company and The

Laclede Group, Inc. agree to make available to Staff,

Public Counsel and PACE," upon written notice during

normal working hours and subject to appropriate

confidentiality and discovery procedures, all books,

records and employees of the Laclede Group, Inc.,

Laclede Gas Company and its affiliates as may be

reasonably required to verify compliance with the CAM

and the conditions set forth in this Stipulation and

Agreement.

15. The second portion relates to PACE and establishes
special terms regarding the provision of information to the unions. That
portion is not relevant to this case.

16. The third portion of IV.2 once again concerns the sharing
of information with Staff and Public Counsel. The third portion states:

Laclede Gas Company and The Laclede Group, Inc.

shall also provide Staff and Public Counsel any other

such information (including access to employees)

relevant to the Commission’s ratemaking, financing,

safety, quality of service and other regulatory authority

over Laclede Gas Company; provided that Laclede Gas

! PACE was an affiliation of the labor unions that represented Laclede’s employees.
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Company and any affiliate or subsidiary of The Laclede

Group, Inc. shall have the right to object to such

production of records or personnel on any basis under

applicable law and Commission rules, excluding any
objection that such records and personnel of affiliates or
subsidiaries: (a) are not within the possession or control

of Laclede Gas Company; or (b) are either not relevant

or are not subject to the Commission’s jurisdiction and

statutory authority by virtue of or as a result of the

implementation of the Proposed Restructuring.

17. A discovery dispute arose between Staff and Laclede
during proceedings related to two actual cost adjustment (ACA) cases,
GR-2005-0203 and GR-2006-0288. In such ACA cases, Laclede’s
estimated cost of procuring gas supplies on an annual basis is adjusted
to reflect Laclede’s actual cost to obtain those supplies, which costs are
further adjusted to exclude any imprudent costs.

18. In examining Laclede’s actual costs for procuring gas
supplies, Staff was particularly concerned with Laclede’s purchase of gas
supplies from its affiliate, Laclede Energy Resources.

19. On October 20, 2008, acting in case numbers GR-2005-
0203 and GR-2006-0288, the Commission granted Staff's motion to
compel Laclede to produce certain information and documents
concerning Laclede Energy Resources.

20. After the Commission denied Laclede’s request to
reconsider its October 20, 2008 order, Laclede filed a Request for
Clarification on December 26, 2008. That motion asked the Commission
to conduct an evidentiary hearing before allowing Staff to investigate
Laclede Energy Resources.

21. On January 21, 2009, the Commission clarified its
October 20, 2008 order compelling Laclede to produce documents by
stating:

The Commission has ordered Laclede to
produce information about its affiliate according to the

rules of discovery not under the Commission’s Affiliate

Transaction Rule. Although it is true that by granting

Staff’s motion, Staff is permitted to investigate Laclede’s

affiliate transactions, such investigation is limited to

information that may lead to evidence that is relevant to

these ACA cases. To the extent that Laclede is in

possession of the information, the Commission clarifies
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its order compelling Laclede to produce the information

requested by Staff.

The Commission specifically denied Laclede’s request for a hearing and
again ordered Laclede to produce the information it was ordered to
produce in the October 20, 2008 order.

22. At various times throughout the ACA cases, Staff has
confirmed that it is seeking information from Laclede regarding the
prudence of its gas purchases from Laclede Energy Resources and that
its investigation is not aimed at determining whether Laclede violated the
affiliate transaction rule or its Cost Allocation Manual.

23. On April 22, 2009, after hearing still more arguments
from the parties, the Commission reversed its position and issued an
Order Denying Motion to Compel, concluding “the information Staff
seeks is not reasonably calculated to lead to the discovery of admissible
evidence.”

24, Staff and Public Counsel asked the Commission to
reconsider its April 22, 2009 order, and on September 9, 2009, the
Commission granted reconsideration and ordered the parties to present
additional oral argument.

25. Finally, after hearing additional argument, the
Commission issued an order on November 4, 2009, that again directed
Laclede to produce the information that Staff sought. In its order, the
Commission stated:

The Commission emphasizes that Staff's
discovery request is not an investigation under the
Commission’s Affiliate Transaction rule nor is it a
complaint through which Staff or Public Counsel seeks
enforcement of the agreement reached in Case No. GM-
2001-342. These issues have but served as red
herrings in what is a discovery request governed by the
rules of civil procedure. Mirroring what was set out in
the Commission’s initial order granting Staff's motion to
compel, Commission rule 4 CSR 240-2.090(1) states
that discovery may be obtained by the same means and
under the same conditions as in civil actions. Under the
rules of civil procedure, “it is not grounds for objection
that the information sought will be inadmissible at the
trial if the information sought appears reasonably
calculated to lead to the discovery of admissible
evidence.” (citations omitted).
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26. Laclede did not comply with the discovery request to
Staff’s satisfaction and on February 24, 2010, the Commission directed
its General Counsel to seek enforcement of the Commission’s order in
circuit court.

27. The Commission’s General Counsel proceeded to file a
petition for a writ of mandamus in the Circuit Court of Cole County,
seeking to compel Laclede to comply with the Commission’s discovery
orders.

28. During the course of an oral argument held on May 11,
2010, before the Honorable Paul C. Wilson, Judge of Division Il of the
19" Judicial Circuit, Cole County, Michael Pendergast, legal counsel for
Laclede, argued to the court that Laclede should not be compelled to
give Staff the documents of Laclede Energy Resources it seeks because
those documents were not in the possession, custody, or control of
Laclede. Pendergast told the circuit court that Laclede was taking that
position under the general rules of civil discovery as the Commission
had, in its previous orders declared that the affiliate transaction rule, the
Cost Allocation Manual, and the stipulation and agreement did not
control Staff's discovery request.’

29. On June 25, 2010, the Circuit Court of Cole County
issued a Judgment and Writ of Mandamus that ordered Laclede to file a
return by July 30, 2010, indicating that it has “produced all of the
information sought by the PSC Discovery Order that is within its
possession, custody or control.” Laclede filed the required return on July
30, 2010.

CONCLUSIONS OF LAW

The Missouri Public Service Commission has reached the

following conclusions of law:
Jurisdiction

This Commission has jurisdiction and authority over gas
corporations that provide service within Missouri.®> The Commission has
authority to hear and decide complaints brought against public utilities
operating in Missouri.”

Authority to Seek Penalties for Violation of Commission
Orders

The relevant portion of section 386.570.1, RSMo 2000, provides:

% The transcript of the proceedings before the circuit court are attached to Staff's complaint.
Laclede’s argument is found on pages 13 and 14 of the transcript.

% Section 393.140, RSMo 2000.

* Section 386.390, RSMo 2000.
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[a]ny corporation, person or public utility which

... fails, omits or neglects to obey, observe or comply

with any order, decision, decree, rule, direction, demand

or requirement, or any part or provision thereof, of the

commission in a case in which a penalty has not herein

been provided for such corporation, person or public

utility, is subject to a penalty of not less than one

hundred dollars nor more than two thousand dollars for

each offense.

Section 386.570.2, RSMo 2000, indicates that every violation of
a Commission order is a separate and distinct offense and that each
day’s continuance of a violation is also a separate and distinct offense.

Section 386.570.3, RSMo 2000, provides that for purposes of
enforcing this penalty provision, the acts of an employee of a public
utility, acting within the scope of his or her employment, are to be
deemed the acts of the public utility.

Section 386.600, RSMo 2000, allows the Commission’s General
Counsel to bring an action in circuit court to recover a penalty for the
violation of a Commission order.

Standard of Review for Summary Determination

Commission Rule 4 CSR 240-2.117, which is titled “Summary
Disposition,” authorizes the Commission to decide all or any part of “a
contested case by disposition in the nature of summary judgment or
judgment on the pleadings.”

Commission Rule 4 CSR 240-2.117(1), provides, in relevant
part:

4. (A) Except in a case seeking a rate increase or

which is subject to an operation of law date, any party

may by motion, with or without supporting affidavits,

seek disposition of all or any part of a case by summary

determination at any time after the filing of a responsive

pleading, if there is a respondent, or at any time after the

close of the intervention period.

5. (E) The commission may grant the motion for
summary determination if the pleadings, testimony,
discovery, affidavits, and memoranda on file show that
there is no genuine issue as to any material fact, that
any party is entitled to relief as a matter of law as to all
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or any part of the case, and the commission determines

that it is in the public interest. An order granting

summary determination shall include findings of fact and

conclusions of law.

This is not a case seeking a rate increase, or a case subject to
an operation of law date. Moreover, as set out below, to grant summary
determination in this case will not be “otherwise contrary to law” since no
genuine factual dispute remains for hearing,® one of the parties is entitled
to a determination in its favor as a matter of law,® and the contents of the
parties’ pleadings make it plain that the merits of this controversy can be
fairly and fully decided in a summary manner. Moreover, the public
interest clearly favors the quick and efficient resolution of this matter by
summary determination without an evidentiary hearing7 inasmuch as
“[tlhe time and cost to hold hearings on [a] matter when there is no
genuine issue as to any material fact would be contrary to the public
interest.”® Therefore, the Commission may finally dispose of this case on
the basis of the law and the undisputed material facts before it.

DECISION

Staff alleges that Laclede has violated Section V.2 of the

stipulation and agreement by which the Commission granted Laclede

® Determination on the Pleadings, In the Matter of the Cancellation of the Certificate of
Service Authority and Accompanying Tariff of ConnectAmerica, Inc., Case No. TD-2003-
0582 (Nov. 4, 2004). See also Order Denying Motion for Determination on the Pleadings,
Tony Walker v. Kansas City Power & Light Company, Case No. EC-2006-0451 (Aug. 28,
2006) (denying request for determination on the pleadings under 4 CSR 240-
2.117(2) as contrary to law and the public interest where it was obvious that the
parties did not agree on the essential facts underlying the complainant’s claim
for relief); McGuire v. Dir. of Revenue, 174 S.W.3d 87, 89 (Mo. App. E.D. 2005) (a
motion for judgment on the pleadings should be denied where there is a genuine issue of
material fact on the face of the pleadings).
® Determination on the Pleadings, In the Matter of the Cancellation of the Certificate of
Service Authority and Accompanying Tariff of ConnectAmerica, Inc., Case No. TD-2003-
0582 (Nov. 4, 2004); Neel v. Strong, 114 S.W.3d 272, 274 (Mo. App. E.D. 2003) (“A motion
for judgment on the pleadings is properly granted . . . if, from the face of the pleadings, the
moving party is entitled to judgment as a matter of law.”).
" See, e.g., Determination on the Pleadings, The Staff of the Missouri Public Service
Commission v. Taney County Utilities Corporation, Case No. WC-2004-0342 (Oct. 19,
2004).
8 Determination on the Pleadings, In the Matter of the Application of Aquila Inc. for an
Accounting Authority Order Concerning Fuel Purchases, Case No. EU-2005-0041 (Oct. 7,
2004).

See, e.g., Determination on the Pleadings, The Staff of the Missouri Public Service
Commission v. Taney County Utilities Corporation, Case No. WC-2004-0342 (Oct. 19,
2004).
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authority to reorganize itself under a holding company structure.
Specifically, Staff contends Laclede violated the stipulation and
agreement by arguing to the circuit court that the Laclede Energy
Resources documents sought by Staff were not in the possession,
custody, or control of Laclede.

Laclede counters by arguing that in its string of orders regarding
Staff’s discovery requests, the Commission has decided that in seeking
discovery, Staff was proceeding under general civil discovery principles
and that therefore the requirements of the stipulation and agreement do
not apply in this case.

6. The first step in evaluating the parties’ arguments is to take a
closer look at the stipulation and agreement. The first portion of
subsection V.2 of the approved stipulation and agreement requires
Laclede and The Laclede Group, Inc. to make available to Staff, Public
Counsel, and PACE all records of all affiliates “as may be reasonably
required to verify compliance with the CAM and the conditions set forth in
the Stipulation and Agreement.”

7. By its clear terms, that portion of the stipulation and
agreement requires Laclede and its affiliates to turn over documents that
are connected to an investigation into compliance with the Cost
Allocation Manual and the conditions set forth in the stipulation and
agreement.  Staff has repeatedly indicated that it is not seeking
documents from Laclede as part of an effort to verify compliance with the
Cost Allocation Manual, the stipulation and agreement, or the affiliate
transaction rules. If this first portion of subsection 1V.2 were the entire
agreement, Laclede would be entitled to prevail on its motion for
summary determination.

8. However, the agreement embodied in subsection 1V.2 does
not end with the first portion. In the third portion of that subsection,
Laclede and The Laclede Group agree that they will provide Staff and
Public Counsel any other information that is “relevant to the
Commission’s ratemaking, financing, safety, quality of service and other
regulatory authority over Laclede Gas Company.”

9. This portion of the agreement is not limited to situations in
which Staff, Public Counsel, or PACE are seeking to verify compliance
with the Cost Allocation Manual or the terms of the stipulation and
agreement. Instead, it applies to general discovery requests. It allows
Laclede, The Laclede Group, and any affiliated company the right to
object to the production of such records on any lawful basis with two
exceptions. Laclede, The Laclede Group, and affiliated companies are
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not allowed to object that the records are “not within the possession or
control of Laclede Gas Company,” and they are not allowed to object that
the records are no longer relevant or subject to the Commission’s
jurisdiction and statutory authority because of the restructuring.

10. When Laclede restructured and formed a holding company
with attendant unregulated affiliates, a portion of the business Laclede
conducts was transformed into unregulated activity that might evade the
Commission’s review. In effect, this portion of the subsection allows
Staff and Public Counsel the same access to business records related to
Laclede’s activities as they would have had before the restructuring.

11. When Laclede argued to the circuit court that it should not
have to produce documents belonging to Laclede Energy Resources
because it did not have possession or control of those documents, it was
asserting a defense that it had relinquished under the explicit
requirements of the third portion of section IV.2 of the stipulation and
agreement.

12. Laclede attempts to avoid that conclusion by arguing that
Staff is collaterally attacking the Commission’s previous orders, as well
as the order issued by the circuit court, which found that Staff is seeking
to compel Laclede to produce documents under the general rules of civil
discovery. But those orders are not inconsistent with the Commission’s
conclusion that Laclede has violated the stipulation and agreement.

13. Only the first portion of subsection IV.2 of the stipulation and
agreement is limited to discovery related to compliance with the Cost
Allocation Manual and the terms of the stipulation and agreement. The
third portion of that subsection, the portion that is relevant in this case,
applies to the discovery requests Staff has made under the general rules
of civil discovery.

14. Laclede also argues that in one of its previous orders, the
Commission explicitly limited Laclede’s obligation by requiring it to
produce those documents in its possession. The sentence in question is
found in the Commission’s January 21, 2009 Order Regarding Request
for Clarification. That order is quoted extensively in paragraph 21 of the
Findings of Fact section of this order, but the particular sentence in
question states “[tlo the extent that Laclede is in possession of the
information, the Commission clarifies its order compelling Laclede to
produce the information requested by Staff.”

15. The Commission did not intend to relieve Laclede of its
obligation to produce documents by including that sentence in the body
of its order. Laclede had not asked the Commission for clarification
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regarding its obligation to produce information not in its possession and
the only actual clarification the Commission ordered was a denial of
Laclede’s request for an evidentiary hearing. Furthermore, in that order,
the Commission once again required Laclede to comply with Staff's
discovery requests. In any event, the Commission has never set aside
the stipulation and agreement and its limitation on Laclede’s ability to
challenge discovery requests.

16. Thus, when Laclede argued to the circuit court that it does
not have possession of documents belonging to its affiliate, Laclede
Energy Resources, to avoid compliance with Staff’'s discovery request, it
violated the explicit terms of the stipulation and agreement. When the
Commission approved that stipulation and agreement it became an order
of the Commission, and the violation of that order subjects Laclede to the
penalty provisions of Section 386.570.

17. The Commission emphasizes that this order resolving Staff's
complaint is not about the interpretation of the Cost Allocation Manual or
the affiliate transaction rules. Laclede would like to argue again that the
information Staff seeks is not relevant, but that question is not currently
before the Commission. Ultimately, the questions about the applicability
and interpretation of the Cost Allocation Manual and the affiliate
transaction rules will be resolved in the underlying ACA cases, but not in
this complaint.

18. The Commission has found that Laclede is subject to a
penalty for its violation of the stipulation and agreement and the order
that approved that stipulation and agreement. The Commission will
authorize its General Counsel to seek such a penalty in circuit court, but
the Commission is not seeking to impose a harsh punishment on
Laclede for its past actions. Rather, the Commission wants to
emphasize to Laclede that it must comply with the stipulation and
agreement and with the Commission’s orders regarding discovery.

THE COMMISSION ORDERS THAT:

1. The Motion for Summary Determination filed by the Staff of
the Commission is granted.

2. The Motion for Summary Determination filed by Laclede Gas
Company is denied.

3. The Commission’s General Counsel is authorized to proceed
to circuit court to pursue appropriate penalties against Laclede Gas
Company.

4. With Summary Determination having been granted, the
remaining procedural schedule, including the evidentiary hearing
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scheduled for February 22-25, 2011, is canceled.
5. This order shall become effective on February 14, 2011.

Clayton, Chm., Gunn, and Kenney, CC., concur;
Davis and Jarrett, CC., dissent, with dissenting opinion
of Jarrett to follow.

Woodruff, Chief Regulatory Law Judge
DISSENT OF COMMISSIONER TERRY M. JARRETT TO THE

REPORT AND ORDER REGARDING MOTIONS
FOR SUMMARY DETERMINATION

| respectfully dissent. The Staff is not entitled to Summary
Determination because it has not established that there is no genuine
issue as to any material fact that would entitle them to such relief.

Commission Rule 4 CSR 240-2.117(E) sets out the standard for
granting a motion for summary determination:

The commission may grant the motion for summary

determination if the pleadings, testimony, discovery,

affidavits, and memoranda on file show that there is no
genuine issue as to any material fact, that any party is

entitled to relief as a matter of law as to all or any part of

the case, and the commission determines that it is in the

public interest. An order granting summary determination

shall include findings of fact and conclusions of law.

In its Motion, Staff argues that Laclede has violated a prior
Commission order by violating the approved Stipulation and Agreement
in Case No. GM-2001-342. Specifically, Staff asserts that, during a
hearing on Case No. 10AC-CC00170 on May 11, 2010, Michael
Pendergast, attorney for Laclede, argued that the documents sought by
the Staff and ordered by the Commission to be provided, “aren’t
something that Laclede Gas has possession, custody or control over.”
And, Mr. Pendergast further argued that “We have, being Laclede Gas
Company, have provided everything we have in our possession. We
have indication to the Commission that we have provided everything
that’s in our possession.” Staff makes further allegations that in other on
the record presentations, hearings or communications, Mr. Pendergast
stated that Laclede is not in possession of the documents sought by
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Staff. Staff also alleges that in Laclede Gas Company’s Return to the
Writ of Mandamus that Laclede states that it does not have the
documents.

The pertinent part of the Stipulation and Agreement reads as
follows:

Laclede Gas Company and The Laclede Group, Inc.,

shall also provide Staff and Public Counsel any other

such information (including access to employees)

relevant to the Commission's ratemaking, financing,

safety, quality of service and other regulatory authority

over Laclede Gas Company; provided that Laclede

Gas Company and any affiliate or subsidiary of The

Laclede Group, Inc. shall have the right to object to

such production of records or personnel on any

basis under applicable law and Commission rules,

excluding any objection that such records and

personnel of affiliates or subsidiaries: (a) are not

within the possession or control of Laclede Gas

Company; or (b) are either not relevant or are not

subject to the Commission's jurisdiction and statutory

authority by virtue of or as a result of the implementation

of the Proposed Restructuring. (Emphasis supplied.)

The key phrase here is “right to object.” According to the
Stipulation and Agreement, Laclede has no right to object that the
records sought by Staff are not within the possession and control of
Laclede.

To “object” is a legal term of art. It is defined as follows:

In legal proceedings, to object (e.g., to the admission of

evidence) is to interpose a declaration to the effect that

the particular matter or thing under consideration is not

done or admitted with the consent of the party objecting,

by is by him considered improper or illegal, and referrin%

the question of its propriety or legality to the court.”

1% Black’s Law Dictionary, 5th ed. at 967 (1979).
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Nowhere in Staff's Motion does it allege, much less show by the
pleadings, testimony, discovery, affidavits, and memoranda on file, that
Laclede ever “objected” to the production of the records at issue. The
context of Laclede’s representations in Circuit Court and appellate
courts, and other hearings and communications relied on by Staff in its
Motion, are not objections. In fact, they are representations in oral
arguments before the Courts and this Commission and in other
communications with Staff. In its Motion, Staff never asserts or proves by
competent and substantial evidence that any Court or this Commission
was ever presented with an objection by Laclede. The words spoken or
written were not the type of objection contemplated by the Stipulation
and Agreement.

Words in the law have meaning, and, the meaning of words does
make a difference. What Staff accuses Laclede of doing simply did not
occur, or at least Staff has not shown any evidence that Laclede
objected as contemplated by the Stipulation and Agreement.

Based on the analysis set out above, Summary Determination is
not appropriate. Staff's Motion should have been denied.

*NOTE: This case was appealed to the Missouri Court of Appeals (WD) and affirmed. See
392 SW3d 24 (Mo. App. W.D. 2012)

In The Matter of the Application of KCP&L Greater Missouri
Operations Company for Permission and Approval and a Certificate
of Public Convenience and Necessity Authorizing it to Acquire,
Construct, Install, Own, Operate, Maintain, and otherwise Control
and Manage Electrical Production and Related Facilities in Certain
Areas of Buchanan County, Missouri Near the City of St. Joseph.

File No. EA-2011-0165
Decided February 4, 2011

Electric 83. The Commission approves an application to construct a facility for producing
electricity powered by landfill gas.

Electric 830. The Commission approves an application to construct a facility for producing
electricity powered by landfill gas.

ORDER GRANTING CERTIFICATE OF
CONVENIENCE AND NECESSITY
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The Commission is granting the application (“application”) of
KCP&L Greater Missouri Operations Company (“GMQ”), and issuing a
certificate of convenience and necessity for those purposes, for
constructing electrical production and related facilities (“facilities”)
powered by landfill gas from the City of St. Joseph Landfill, a renewable
fuel.

Procedure

GMO filed the application with a supporting affidavit on
December 7, 2010, and filed supplementary documents on December
10, 2010. The Commission gave notice of the application, solicited the
Staff's recommendation, and set a deadline for motions to intervene on
December 9, 2010. On January 18, 2011, the Commission granted the
application to intervene of the Missouri Department of Natural Resources
(“DNR”).

The application is subject to the following procedure:

The commission shall have the power to

grant the permission and approval

herein specified whenever it shall after

due hearing determine that such

construction or such exercise of the

right, privilege or franchise is necessary

or convenient for the public service.!
The statutory provision for a “due hearing”2 means that the Commission
may grant the unopposed application without a hearing.3 On January 14,
2011, Staff filed its recommendation with a supporting affidavit in favor of
granting the application.

As of the date of this order, no party has filed any response to
the recommendation.” Therefore, this action is a non-contested case and
the Commission need not separately state its findings of fact. The
Commission bases its findings of fact on the verified filings.

Standard
The application seeks the Commission’s permission and

! Section 393.170.3, RSMo 2000.
% Section 393.170.3, RSMo 2000.
3 State ex rel. Rex Deffenderfer Ent., Inc. v. Public Serv. Comm’n, 776 S.W.2d 494, 496
Mo. App., W.D. 1989).

Under 4 CSR 240-2.010(11), OPC is a party to this action unless it elects to “file a notice
of their intention not to participate within the period of time established for interventions by

commission rule or order.” As of the date of this order, no notice of intention not to
participate is on file.
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approval to construct an electrical production facility powered by the
renewable fuel of landfill gas from the City of St. Joseph Landfill.
Electrical facility construction® and service® require the Commission’s
prior permission and approval. Such permission and approval depend on
GMO showing:
. . . that the granting of the application is
required b¥ the public convenience and
necessity[;]
and the Commission determining:
. that such construction or such
exercise of the right, privilege or
franchise is necessary or convenient for
the public service[.?]
Further, the Commission may condition its approval and permission as
follows:
The commission may by its order
impose such condition or conditions as it
may deem reasonable and necessary
[]
“Necessary” and “necessity” relate to the regulation of competition, cost
justification, and safe and adequate service.”® On finding convenience
and necessit%/, the Commission embodies its permission and approval in
a certificate,”* which the statutes call a certificate of convenience and
necessity.
Findings and Conclusions
The verified filings support the convenience and necessity of
GMO’s proposed construction as follows:
1. GMO is a Missouri corporation in good standing
authorized to do business as an electrical corporation and
the area in which GMO proposes to install the facilities is

Section 393.170.1, RSMo 2000.

Section 393.170.2, RSMo 2000, first sentence.
4 CSR 240-3.205(1)(E).

Section 393.170.3, RSMo 2000.

Id.

0 State ex rel. Intercon Sewer, Inc. v. Public Serv. Comm’n of Mo., 848 S.W.2d 593,
597 (Mo. App., W.D. 1993).

Section 393.170.2, RSMo 2000, second sentence.
12 Section 393.170.3, RSMo 2000, third sentence.

B © 00 N o O
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within GMO'’s service territory.™
2. The application has support from the City of St. Joseph,
Buchanan County, and DNR.
3. GMO will finance the project with general funds, federal
tax credits and Missouri Biogas Energy Subgrants.
On those grounds, the Commission independently finds and concludes
that the facilities are necessary and convenient for the public service.
Therefore, the Commission will grant the application.

THE COMMISSION ORDERS THAT:

1. The application is granted, and a certificate of convenience
and necessity reflecting such permission and approval shall be issued to
KCP&L Greater Missouri Operations Company (“‘company”) for the
facilities described in the application.

2. Nothing in this order precludes the Commission from
considering any ratemaking treatment of any future company
expenditure, and any other matter, pertaining to the certificate of
convenience and necessity.

3. This order shall become effective on February 14, 2011 and
this file shall close February 15, 2011.

Clayton, Chm., Davis, Jarrett, Gunn
and Kenney, CC., concur.

Jordan, Senior Regulatory Law Judge

13 The proposed service area’s legal description is in the application’s Appendix 2. A
depiction is in the application’s Exhibit A.



OSAGE VALLEY ELECTIC COOPERATIVE

146 20 Mo. P.S.C. 3d

In the Matter of the Application of Osage Valley Electric Cooperative
for Approval of a Chang In Electrical Suppliers for Certain
Customers Within the City of Clinton for Reasons in the Public
Interest.

File No. EO-2011-0137
Decided February 7, 2011

Electric 84.1. The Commission may order a change of suppliers for property served by a
cooperative or a municipally owned or operated electric power system on the basis that the
change is in the public interest for a reason other than a rate differential. The cost the
cooperative must incur to repair and replace the infrastructure for the properties in question
outweighs the revenue the sales from the infrastructure would generate, and the public
utility and property owners agreeing to the change, are all factors supporting that the
change would be in the public interest.

ORDER APPROVING CHANGE OF ELECTRIC SERVICE SUPPLIER

On November 9, 2010, Osage Valley Electric Cooperative
(hereafter “Osage Valley”) asked the Commission to allow it to transfer
the service of four properties (hereafter “the properties”) within the City of
Clinton to Kansas City Power & Light — Greater Missouri Operations
Company (hereafter “GMQO”). The Commission granted the intervention
requests of GMO, and of an owner of two of the properties to be
transferred, Robert Robinson.

On January 20, 2011, Staff filed its recommendation. Staff
indicated the request for a change in supplier was in the public interest
for a reason other than a rate differential, and recommended the
Commission approve the request. Staff explained that the cost Osage
Valley must incur to repair and replace the infrastructure to serve the
properties is not justified by the revenue generated from serving the
properties. Staff further notes that although the relevant statute does not
require the property owners to consent to the transfer, the owners of
properties have consented to the change. GMO is also willing to serve
those properties. These are all factors supporting a Commission finding
that the change in suppliers would be in the public interest for a reason
other that a rate differential.

Commission Rule 4 CSR 240-2.080(15) allows parties ten days
to respond to pleadings. No party has responded to the Staff
Recommendation.

Section 394.315.2, RSMo 2000, gives the Commission authority
to order a change of suppliers for property served by a municipally
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owned or operated electric power system on the basis that the change is
in the public interest for a reason other than a rate differential. The
Commission has reviewed the application and Staff's verified recom-
mendation, which are hereby admitted into evidence. For the reasons
elucidated by Staff, the Commission finds that the change of supplier is
in the public interest for a reason other than a rate differential.
Therefore, the Commission will grant the application.
THE COMMISSION ORDERS THAT:

1. The November 9, 2010 Application for Change of
Electrical Power Suppliers filed by Osage Valley Electric Cooperative is
granted.

2. This order shall become effective on February 17, 2011.

3. This case shall be closed on February 18, 2011.

Ronald D. Pridgin, Senior Regulatory
Law Judge, by delegation of authority
pursuant to Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,
on this 7" day of February, 2011.

In the Matter of an Investigation into the Quality of Wireline
Telecommunications Services in the State of Missouri

File No. TO-2011-0047
Decided February 23, 2011

Telecommunications 826. The Commission accepted a Staff
investigative report that concluded that deregulated local exchange
telecommunications companies continue to provide an acceptable quality
of service to their customers.

ORDER ACCEPTING STAFF’S REPORT ON ITS INVESTIGATION
INTO THE QUALITY OF WIRELINE TELECOMMUNICATIONS
SERVICES IN MISSOURI

On September 1, 2010, the Commission directed its Staff to
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open an investigation into the quality of wireline telecommunications
service in Missouri. Staff asked that it be authorized to conduct such an
investigation because it was concerned that Missouri’'s wireline
telecommunications system may have degraded in recent years due to a
lack of proper testing, preventive maintenance, and timely replacement
of facilities since the telecommunications system has been declared to
be competitive and thus no longer subject to quality of service regulation.

At Staff's request, the Commission ordered all facilities-based
local exchange telecommunications companies to answer a set of
guestions regarding the companies’ maintenance efforts and procedures.
Staff also collected comments from the public regarding the service they
have received from their landline telephone carriers. On January 31,
2011, Staff filed a report detailing the results of its investigation.

Staff reports that the telecommunications companies it surveyed
continue to track the quality of service they provide to their customers:
most use the same quality of service measurements prescribed in the
Commission’s quality of service regulation. Staff also reports that
companies are generally installing and repairing telephone service in a
timely manner. Finally, Staff indicates the telecommunications
companies have preventative maintenance procedures in place. Staff
concludes its investigation has demonstrated that companies are
continuing to monitor the quality of service provided to customers.

In a revised report filed on February 9, Staff further explains that
all responding companies submitted results on a company-wide basis.
Although such results do not definitely address the quality of service on
an exchange-specific basis, the submitted results suggest most
companies are providing an acceptable level of service. More detailed
information would be needed to determine if there are certain exchanges
that require additional analysis, but there is no specific information to
suggest further analysis is necessary at this time. Staff recommends this
case be closed.

Since Staff does not recommend any further action or continued
investigation, the Commission will accept Staff’s report and close this file.

THE COMMISSION ORDERS THAT:

1. The Commission accepts Staff's Report as filed on
January 31, 2011, and as revised on February 9, 2011, including the
Second Addendum filed on February 16, 2011, and the additional
Addendum filed on February 23, 2011.

2. This order shall become effective on March 5, 2011.

3. This file shall be closed on March 6, 2011.
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Gunn, Chm., Clayton, Davis, Jarrett,
and Kenney, CC., concur.

Woodruff, Chief Regulatory Law Judge

*NOTE: See page 5 for another order in this case.

In the Matter of the Application of Lake Region Water & Sewer
Company for a Certificate of Convenience and Necessity
Authorizing It to Construct, Install, Own, Operate, Control, Manage
and Maintain a Sewer System for the Public Located in an
Unincorporated Area in Camden County, Missouri

File No. SA-2011-0174
Decided March 9, 2011

Sewer _82. The Commission may grant a sewer corporation a certificate of convenience
and necessity to operate after determining that the construction and operation are either
“necessary or convenient for the public service.” The Commission has stated five criteria
that it will use:

1) There must be a need for the service;

2) The applicant must be qualified to provide the proposed service;
3) The applicant must have the financial ability to provide the service;
4) The applicant’s proposal must be economically feasible; and

The service must promote the public interest.

ORDER GRANTING CERTIFICATE OF CONVENIENCE AND
NECESSITY

Procedural History

On December 21, 2010, Lake Region Water & Sewer Company
(“Lake Region”) filed an application with the Missouri Public Service
Commission, pursuant to Section 393.170, RSMo 2000, requesting that
the Commission grant it authority to construct, install, own, operate,
control, manage and maintain a sewer system for the public in
unincorporated Camden County, Missouri. Lake Region asks for a
certificate to serve certain sections of Township 40 North, Range 16
West in Camden County, Missouri.

The Commission allowed potential intervenors until January 12,
2011 to request intervention. The Commission received no intervention
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requests.

On February 14, 2011, the Commission’s Staff (hereafter “Staff”)
filed a Recommendation that asks the Commission to approve the
application, subject to certain conditions. Commission Rule 4 CSR 240-
2.080(15) allows parties ten days to respond to pleadings. No party
responded to Staff's Recommendation; therefore, the Commission finds
that no party objects to the Commission granting Lake Region the
certificate subject to the conditions requested by Staff.

Decision

The Commission may grant a sewer corporation a certificate of
convenience and necessity to operate after determining that the
construction and operation are either “necessary or convenient for the
public service.”! The Commission has stated five criteria that it will use:

1) There must be a need for the service;

2) The applicant must be qualified to provide the proposed
service;

3) The applicant must have the financial ability to provide
the service;

4) The applicant’s proposal must be economically feasible;
and

5) The service must promote the public interest.”

Based on the \verified application and the verified
recommendation of Staff, the Commission finds that granting Lake
Region’s application for a certificate of convenience and necessity to
provide sewer service meet the above listed criteria.’ The application will
be granted.

The Commission reminds Lake Region that failure to comply with
its regulatory obligations may result in the assessment of penalties
against it. These regulatory obligations include, but are not limited to,
the following:

A) The obligation to file an annual report, as established by
Section 393.140(6), RSMo 2000. Failure to comply with this obligation
will make the utility liable to a penalty of $100 and an additional $100 per
day that the violation continues. Commission Rule 4 CSR 240-3.335

! Section 393.170, RSMo 2000.

2 In re Tartan Energy Company, 3 Mo.P.S.C. 173, 177 (1994).

3 The requirement for a hearing is met when the opportunity for hearing is provided and no
proper party requests the opportunity to present evidence. No party requested a hearing in

this matter; thus, no hearing is necessary. State ex rel. Deffenderfer Enterprises, Inc. v.
Public Service Comm’n of the State of Missouri, 776 S.W.2d 494 (Mo. App. W.D. 1989).
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requires sewer utilities to file their annual report on or before April 15 of
each year.

B) The obligation to pay an annual assessment fee
established by the Commission, as required by Section 386.370, RSMo
2000. Because assessments are facilitated by order of the Commission,
failure to comply with the order will subject the company to penalties
ranging from $100 to $2,000 for each day of noncompliance pursuant to
Section 386.570, RSMo 2000.

C) The obligation to provide safe and adequate service at
just and reasonable rates, pursuant to Section 393.130, RSMo Supp.
2009.

D) The obligation to comply with all relevant state and
federal laws and regulations, including but not limited to, rules of this
Commission, the Department of Natural Resources, and the
Environmental Protection Agency.

E) The obligation to comply with orders issued by the
Commission. If the company fails to comply it is subject to penalties for
noncompliance ranging from $100 to $2,000 per day of noncompliance,
pursuant to Section 386.570, RSMo 2000.

F) The obligation to keep the Commission informed of its
current address and telephone number.

The certificate is granted conditioned upon the compliance of the
company with all of these obligations, as well as the obligations listed
below in the ordered paragraphs.

Moreover, if the Commission finds, upon conducting a hearing,
that the company fails to provide safe and adequate service, or has
defaulted on any indebtedness, the Commission shall petition the circuit
court for an order attaching the assets, and placing the company under
the control of a receiver, as permitted by Section 393.145, RSMo Supp.
2009. As a condition of granting this certificate, the company hereby
consents to the appointment of a temporary receiver until such time as
the circuit court grants or denies the petition for receivership.

The company is also placed on notice that Section 386.310.1,
RSMo 2000, provides that the Commission can, without first holding a
hearing, issue an order in any case “in which the commission determines
that the failure to do so would result in the likelihood of imminent threat of
serious harm to life or property.”

Furthermore, the company is reminded that, as a corporation, its
officers may not represent the company before the Commission.
Instead, the corporation must be represented by an attorney licensed to
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practice in Missouri.
THE COMMISSION ORDERS THAT:

1l.Lake Region Water & Sewer Company is granted
permission, approval, and a certificate of convenience and necessity
to construct, install, own, operate, control, manage, and maintain a
sewer system for the public in Camden County, Missouri, as more
particularly described in its application.

2.This certificate of convenience and necessity is granted
upon the conditions set out in the body of this order.

3.The Commission approves Lake Region Water & Sewer
Company’s existing monthly customer rate of $29.39, general
service charges and depreciation rates to be applicable to the
service area more particularly described in the application

3.Lake Region Water & Sewer Company must submit new
and revised tariff sheets; specifically, Rule 12(A)(9) Sheet No. 28,
within 30 days after the date of this order, with the tariff sheets to
bear an effective date that is at least 30 days from the date the tariff
sheets are submitted to the Commission.

4.Lake Region Water & Sewer Company shall comply with
all Missouri statutes and Commission rules.

5.Nothing in the Staff Recommendation or this order shall
bind the Commission on any ratemaking issue in any future rate
proceeding.

6.This order shall become effective on March 19, 2011.

Gunn, Chm., Clayton, Dauvis,
Jarrett, and Kenney, CC., concur.

Pridgin, Senior Regulatory Law Judge
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In the Matter of the Application of Kansas City Power & Light
Company for Approval to Make Certain Changes in its Charges for
Electric Service to Continue the Implementation of Its Regulatory
Plan.

In the Matter of the Application of KCP&L Greater Missouri
Operations Company for Approval to Make Certain Changes in its
Charges for Electric Service.

File Nos. ER-2010-0355 and ER-2010-0356
Decided March 16, 2011

Accounting 8§38. Under Section 211(b) of the Tax Reform Act of 1986, all credits for tax
years open under the statute of limitations at the time a final determination is rendered by a
state utility regulatory commission inconsistent with normalization requirements are
recaptured.

Evidence, Practice and Procedure 89. Private letter rulings are entitled to evidentiary
weight, are relied upon by courts as an instructive tool, and are helpful in ascertaining
doctrines applied by the Internal Revenue Service.

REPORT AND ORDER DIRECTING KCPL AND GMO TO APPLY TO
THE IRS TO REVISE THE MEMORANDUM OF UNDERSTANDING
REGARDING THE ADVANCED COAL TAX CREDITS FOR IATAN

This order directs Kansas City Power & Light Company (KCPL)
and KCP&L Greater Missouri Operations Company (GMO) to apply to
the Internal Revenue Service (IRS) for an amendment of the 2010 MOU
that if agreed to by the IRS would allow GMO to obtain a share of
Section 48A tax credits equal to its relative ownership share of latan 2
and a reallocation of credits in the amounts of $80,725,000 for KCPL and
$26,562,500 for GMO.

Procedural History

On June 4, 2010, KCPL and GMO each filed tariffs and direct
testimony in order to begin a general rate proceeding whereby their rates
for electric service would increase. KCPL'’s tariff has an effective date of
May 4, 2011. GMO'’s tariff has an effective date of June 4, 2011.

Interventions were allowed, and direct, rebuttal, and surrebuttal
testimony was prefiled. Evidentiary hearings were held from January 18
- February 4, 2011, February 14 - 17, 2011, and March 3 - 4, 2011.

One of the issues raised during the course of the proceedings
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was whether a portion of the advanced coal tax credits received by
KCPL should be allocated to GMO.® On February 24, 2011, the
Commission directed the parties to fully brief this issue with their initial
briefs filed on March 10, 2011 and to state any objection to the
Commission hearing this issue separately from the rate issues in the
case. The parties filed their briefs on March 10, 2011, as directed and
no objections were filed. Thus, in this order the Commission takes up
the limited issue of the allocation of the coal tax credit and no other
issue.’
Declassification of Evidence
Schedule 1 of Paul R. Harrison’s Surrebuttal Testimony® was designated
as ‘highly confidential” in its entirety during these proceedings. This
schedule is a copy of the Final Arbitration Award issued during a private
arbitration of a dispute between The Empire District Electric Company
(Empire), the Missouri Joint Municipal Electric Utility Commission
(MJMEUC) and the Kansas Electric Power Cooperative, Inc. (KEPCo).
In addition, Volume 37, Page 3947, was designated as “highly
confidential” by the Regulatory Law Judge even though the conversation
was not in camera at the time. It has since come to the Commission’s
attention that much of the arbitrator’s award is public information as
shown by Missouri LaWLP/ers Weekly articles published on March 30,
2010, and April 4, 2010." Therefore, the Commission will designate as
“public” the portions of Schedule 1 to Exhibits KCPL-223 and GMO-222
which are reported in the Missouri Lawyers Weekly articles and all of
Volume 37 of the Transcript from February 14, 2011.
Findings of Fact

1. KCPL is a Missouri corporation engaged in the
generation, transmission, distribution, and sale of electricity in western
Missouri and eastern Kansas, operating primarily in the Kansas City
metropolitan area. KCPL is a subsidiary of Great Plains Energy,

! Kansas City Power & Light Company’s and KCP&L Greater Missouri Operations
Company’s List of Issues, Hearing Schedule and Order of Cross-Examination, (filed
January 1, 2011), p. 8; List of Issues, (filed January 7, 2011), p. 13.

2 This includes the related issues of the prudence of the defense of the arbitration and the
disallowance of the costs of arbitration. Those issues will be decided with the remaining
rate case issues.

% Ex. KCPL-223 and GMO-222.

4 Power companies fight over $125M tax credit, Missouri Lawyers Weekly, March 30, 2010,
and Light fights Empire, Missouri Lawyers Weekly, April 4, 2010.
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Incorporated (GPE).

2. GMO is a Missouri corporation engaged in the
generation, transmission, distribution, and sale of electricity in western
Missouri. GMO was formerly known as Aquila, Inc., and was purchased
by GPE on July 14, 2008.

3. The Energy Policy Act of 2005 enacted a series of tax
incentives including Section 48A of the Internal Revenue Code.” Section
48A provided for $500 million of advanced coal project tax credits.

4, KCPL, GMO, Empire, MIMEUC, and KEPCo entered
into a joint ownership agreement to build what is referred to as latan 2.
Joint ownership is held as follows: KCPL 54.71%, GMO 18.00%, Empire
12%, MIMEUC 11.76%, and KEPCo 3.5%.°

5. In August 2006 KCPL applied to the Department of
Energy and the IRS for advanced coal tax credits for latan 2, but was
denied.’

6. KCPL did not include any of the other latan 2 co-
owners in its application for the coal tax credit® and did not inform any of
the co-owners about the credit or its plans to apply.®

7. On October 30, 2007, KCPL again applied to the
D%)artment of Energy and the IRS for advanced coal tax credits for latan
2.

8. In April 2008, the IRS accepted the application and
allocated $125 million of advanced coal tax credits for latan 2.

9. KCPL signed a Memorandum of Understanding (MOU)
regarding the award of the credits with the IRS in the summer of 2008."*

10. None of the other co-owners of the latan 2 project
(Aquila, Empire, MIMEUC, and KEPCo) applied for such credits in 2007.

11. On October 9, 2008, Empire notified KCPL of a
controversy regarding the advanced coal tax credits."

12.  On October 31, 2008, both GMO and Empire filed

26 U.S.C. § 48A.
Exhibit KCPL-107, p. 12; Transcript p. 3941.

Ex. KCPL-223 and GMO-222, Harrison Surrebuttal.
Tr. 3910.

Ex. KCPL-223 and GMO-222, Sched. 1.

10 Ex. KCPL-223 and GMO-222, Sched. 3-5.

M Ex. KCPL-223 and GMO-222, Sched. 3.

12 Ex KCPL-297.

© © N o O
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applications with the IRS seeking advanced coal tax credits for latan 2.
The IRS denied both applications indicating that the full $125 million of
credits available for latan 2 had already been awarded to KCPL.®

13. Empire, MIMEUC, and KEPCo™ initiated arbitration
proceedings against KCPL, claiming that they were either entitled to their
proportionate share of the tax credits according to their ownership shares
in latan 2 or the monetary equivalent thereof.

14. GMO did not give notice to arbitrate its entitlement to a
portion of the $125 million advanced coal tax credits."

15. On December 30, 2009, a private arbitration panel
denied the claims of MIMEUC and KEPCo, but found in favor of Empire.
The panel concluded that KCPL was in violation of the ownership
agreement by failing to include the co-owners in the filing for the tax
credit™ or even telling the other co-owners about its application or its
efforts to lobby Congress for an amendment to Section 48A."

16. The panel directed KCPL and Empire to apply to the
IRS for an amendment of the 2008 MOU to allow Empire to share in the
Section 48A tax credits equal to $17,712,500."

17. The arbitration panel also directed KCPL to pay
Empire the $17.7 million in the event that the IRS did not agree to amend
the MOU."™

18. MJIMEUC and KEPCo are not tax-paying entities as
MIJMEUC is a political subdivision and KEPCo is a not-for-profit
corporation.*® Because MIMEUC and KEPCo were not eligible for the
tax credits, the arbitration panel denied their claims against KCPL.**

19. KCPL and Empire applied to the IRS for a reallocation
of the Section 48A advanced coal project credits. A revised MOU
between the IRS and KCPL was agreed to by the IRS on August 19,

13 Ex. KCPL-223 and GMO-222, pp. 12-13 and Sched. 7-2; Tr. 3911.
14 on July 10, 2009, July 15, 2009, and July 17, 2009, respectively.
1511 3920

16 Ex-KCPL-223 and GMO-222, Sched. 1; Tr. 3913.

M Ex. KCPL-223 and GMO-222, Sched. 1.

18 Ex. KCPL-223 and GMO-222, Sched. 1.

911 3914

20 11 3927; Ex. KCPL-223 and GMO-222, Sched. 1-1.

2L Ex. KCPL-223 and GMO-222, Sched. 1-1.
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2010 and delivered to KCPL on September 9, 2010.* The revised MOU
reallocated the advanced coal project credits between KCPL and Empire
according to their relative ownership shares in the amounts of
$107,287,500 and $17,712,500, respectively.”®

20. Section 9.1(a) of the latan 2 Agreement states that the
co-owners did not intend to create a partnership, and Section 9.1(b)
states that “to the extent possible” the co-owners “shall each separately
report and pay for all real property, franchise, business, or other taxes
and fees ... arising out of the acquisition, construction, operation,
disposition and co-ownership of latan 2; ....” **

21. Great Plains Energy and its affiliates file joint tax
returns.?

22. KCPL was obligated to share costs and benefits of
latan 2 and to notify the other co-owners of significant events under the
latan 2 ownership agreement.?

KCPL charged GMO and the other co-owners a small portion of the
costs of making the application for the tax credits. This amount has since
been refunded.?’

23. If the advanced coal tax credits are imputed to GMO, it
will lower the cost of service for GMO and also lower rates.?

24. Any attempt by this Commission to reallocate tax
credits or indirectly to accomplish a reallocation through adjustments to
rate base may constitute a normalization violation.?

25. If a normalization violation occurs, it will affect not only
the Section 48A advanced coal credits, but also all other investment tax
credits on the books of KCPL.*® Specifically, this would require KCPL to
repay the IRS $52,294,411, which consists of (a) $29,151,153 in
advanced coal credits that have been claimed, as well as (b)
$23,143,258 in other claimed investment tax credits. In addition, KCPL

22 11 3928.

2 Ex. KCPL-223 and GMO-222, Sched. 3, pp. 5-9.

24 Ex. GMO-18, Hardesty Rebuttal at 10-11.

% 11 3922-3923.

26 £y KCPL-223 and GMO-222, Sched. 1; Ex. KCPL-105; Tr. 3909.
27 1¢ 3921,

28 Ex KCPL-223 and GMO-222, p. 24.

29 11, 3936-37 and 3961-67.

30 Ex. KCPL-30 and GMO-18, pp. 10-11.
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would lose the ability to offset future tax liabilities with $77,957,534 of
advanced coal credits that have not yet been claimed. The total penalty
to KCPL for such a normalization violation would be $130,251,945.%

26. Additionally, because GMO would purportedly receive
reallocated tax credits from the Commission, not the IRS, GMO might
also be subject to a normalization violation and lose all of its existing tax
credits, which amount to $3,963,573 for its MPS Division and $287,722
for its L&P Division, for a total of $4,251,295.%

27. The parties agree that a reallocation may be
accomplished without a normalization violation by an amendment to the
2010 MOU to which KCPL and the IRS are parties.

Conclusions of Law

1. KCPL is an “electrical corporation” and “public utility”
as those terms are defined in Section 386.020, RSMo, and, as such, is
subject to the jurisdiction of the Commission as provided by law.

2. GMO is an “electrical corporation” and “public utility”
as those terms are defined in Section 386.020, RSMo, and, as such, is
subject to the jurisdiction of the Commission as provided by law.

3. This Commission is not bound by the decision of a
private arbitration panel formed under the terms of the latan 2
Agreement.*

4, Private Letter Ruling No. 200945006 (Nov. 6, 2009)
states that: “If a normalization violation occurs, the results under [the tax
laws] would be the disallowance or recapture of all of the unamortized
investment tax credit of Taxpayer with respect to public utility proper‘[y."34
Additionally, under Section 211(b) of the Tax Reform Act of 1986, “all
credits for tax years open under the statute of limitations at the time a
final determination is rendered [by a state utility regulatory commissionl
inconsistent with normalization requirements are recaptured.”
Therefore, a normalization violation may result if the Commission orders
a reallocation of the tax credits between KCPL and GMO.*®

31 Ex. KCPL-30 and GMO-18, p. 11; Tr. 3936-37.
32 Ey. GMO-18, pp. 10-11; Tr. 3936-37 and 3961-67.

3 See Jim Walter Resources, Inc. v. Federal Mine Safety and Health Review Comm’n, 920
F.2d 738, 749-50 (11th Cir. 1990) (regulatory commission need not defer to an arbitrator’s
award).

3 Ex. 106 at p. 3.
Id. at 7.
3 See § 211(b), Tax Reform Act of 1986, Pub. L. No. 99-514, 99" Cong., 2d Sess. (1986);
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5. Private letter rulings are entitled to evidentiary weight,
are relied upon by courts as an instructive tool, and are helpful in
ascertaining doctrines applied by the IRS.*’

6. The latan owners are “tenants in common, each with
an undivided ownership interest therein ....”%% Since the parties to the
latan 2 Agreement are tenants-in-common, and not partners or joint
venturers, each party was responsible for its own tax matters and for
submitting its own tax filings to the IRS.

7. As the operator of latan 2, under Section 6.5(d) of the
latan 2 Agreement, KCPL owed a sgecial duty to notify its co-owners of
significant events related to latan 2.8
Decision

Although the Commission is not bound by the decision of the
arbitration panel, the Commission accepts the findings of the arbitration
panel. Even though each party under the latan 2 Agreement was
responsible for paying and filing its own taxes, as the operator of latan
KCPL owed a special duty to its co-owners. KCPL should have advised
GMO and the other co-owners of its intent to request the availability of
Section 48A credits and of its lobbying efforts to amend the law so that
latan 2 qualified for the tax credits. The tax credits in the amount of $125
million were certainly significant to the operation and construction of the
facility, and were obviously part of KCPL’s operations strategy.

In addition, once arbitration proceedings had begun, GMO
should have been involved, in order to protect its own interest. It is clear
that even though KCPL may not have realized it at the time, KCPL could
not adequately represent the interest of GMO in the arbitration
proceedings.

Because a normalization violation would eliminate the value of
tax credits for both KCPL and GMO, causing harm to both of the
companies and their customers, the Commission will not impute the tax
credit to GMO unless the MOU cannot be amended. The Commission

Treas. Reg. 1.46-6; Private Letter Ruling 200945006 (Nov. 6, 2009) (KCPL Exhibit 106).
See generally R. Matheny, Taxation of Public Utilities (Matthew Bender, 2010), § 9.05,
Igvestment Tax Credit Normalization Requirements (attached as Exhibit A).
37 sSee Hanover Bank v. Commissioner, 369 U.S. 672, 686 (1962); O’'Shaughnessy v.
Commissioner, 332 F.3d 1125, 1131 (8th Cir. 2003); Thom v. United States, 283 F.3d 939,
934 (8th Cir. 2002); Xerox Corp. v. United States, 656 F.2d 659, 660 (Ct. Cl. 1981).

See latan 2 Agreement, Exhibit 105, p. 1.

39 11 3009.
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agrees with Staff that KCPL could have avoided the issue by alerting the
other co-owners about the application, giving them an opportunity to join
in its application for the coal tax credits.

If the normalization violation can be avoided, but GMO will
receive its fair share of the tax allocations, that is the best course of
action. Therefore, the Commission directs KCPL and GMO to apply to
the IRS for an amendment of the 2010 MOU to reallocate the advanced
coal project credits that KCPL now holds in revised amounts by a ratio
that would reflect the proportionate ownership interests of KCPL at
54.71% and GMO at 18.00% (without regard to the ownership
percentages of the non-taxpaying entities, MIMEUC and KEPCo), that
is, $80,725,000 and $26,562,500, respectively.

Since Great Plains Energy and its affiliates file joint tax returns*°
it does not matter to the shareholders whether KCPL or GMO has the tax
credits. But, which company has the tax credits can make a difference to
the ratepayers* because it may affect the cost of service. If the
advanced coal tax credits are imputed to GMO it will lower the cost of
GMO to serve its customers and, therefore, lower GMO rates.

THE COMMISSION ORDERS THAT:

1. The Commission will change the designation from
“highly confidential” to “public” portions of Schedule 1 to Exhibits KCPL-
223 and GMO-222 which are reported in the Missouri Lawyers Weekly
articles and all of Volume 37 of the Transcript from February 14, 2011.
The Commission’s Data Center shall change the designation of Volume
37 in the Commission’s Electronic Filing and Information System (EFIS).

2. No later than April 5, 2011, GMO and KCPL shall
apply, at the shareholders’ expense, to the Internal Revenue Service for
an amendment of the Memorandum of Understanding that would allow
KCP&L Greater Missouri Operations Company to obtain a share of the
Section 48A tax credits for latan 2, Section 48A tax credits equal to
$26,500,000.

3. If the application to amend the Memorandum of
Understanding is denied, or if less than $26,500,000 in Section 48A tax
credits is allocated to KCP&L Greater Missouri Operations Company,
then the Commission shall impute a proportionate amount of credits as a

0 1r 39223923
1 11, 3928-3029.
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reduction to KCP&L Greater Missouri Operations Company’s cost of
service.

4, This Report and Order shall be effective on March 26,
2011.

Gunn, Chm., Clayton, Davis, Jarrett,
and Kenney, CC., concur and certify
compliance with the provisions of
Section 536.080, RSMo 2000.

Dippell, Deputy Chief Regulatory Law Judge

*NOTE: See pages 111, 186, 189, 328, 367 and 534 for other orders in these cases.

In the Matter of the Small Company Rate Increase, Of Timber Creek
Sewer Company

File No. SR-2010-0320
Decided March 30, 2011

Sewer §16. The Commission determined that Timber Creek, a small sewer company with
four employees, had met its burden of proof in establishing that the salaries authorized for
its well-qualified employees were just and reasonable amounts to be recovered from rates
as compensation. This determination was based on four Relevant Salary Determination
Factors and commensurate with experience and a cost of living adjustment. The
Commission reasoned that the increase in salaries would help ensure the retention of
quality and experienced employees.

Likewise, Timber Creek sufficiently proved that $36,170 was a just and reasonable amount
to be recovered in rates for rate case expense for costs associated with adjudicating this
rate increase request. An additional $18,175 rate case expense recovery requested for an
earlier rate case was denied because it would constitute unlawful retroactive ratemaking by
permitting recovery of past losses. Recovery for the alleged under-recovery of Commission
assessments from prior years was denied for similar reasons.

Sewer §13. Timber Creek was not entitled to recover expenses associated with drilling an
exploratory pilot gas well or other exploration for alternative energy sources because the
drilling venture’s potential return was too speculative and ultimately provided no benefit to
customers.

Sewer 814. Timber Creek was not entitled to implement a $.50 per month per customer
surcharge to establish an emergency repair fund where factual evidence demonstrated that
that the company was able to fund unplanned events and repairs without financial hardship.
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Report and Order

APPEARANCES

APPEARING FOR TIMBER CREEK SEWER COMPANY:

Jeremiah D. Finnegan, Finnegan, Conrad & Peterson, L.C., 1209
Penntower Office Center, 3100 Broadway, Kansas City, Missouri 64111.

APPEARING FOR THE OFFICE OF THE PUBLIC COUNSEL AND THE PUBLIC:

Christina Baker, Assistant Public Counsel, Governor Office Building,
200 Madison Street, Suite 650, Post Office Box 2230, Jefferson City,
Missouri 65102.

APPEARING FOR THE STAFF OF THE MISSOURI PUBLIC SERVICE COMMISSION:

Jamie Ott, Legal Counsel, and Rachel Lewis, Deputy Counsel,
Governor Office Building, 200 Madison Street, Jefferson City, Missouri
65102.

REGULATORY LAW JUDGE: Harold Stearley, Senior Regulatory Law
Judge

|. Procedural History

On May 10, 2010, Timber Creek Sewer Company (“Timber
Creek”) filed a request to increase its rates for sewer service pursuant to
the small company rate case procedure in 4 CSR 240-3.050. Timber
Creek sought an increase of $63,500 in its annual sewer system
operating revenues, representing an increase in rates of approximately
9%. On October 7, 2010, the deadline for Timber Creek and the
Commission’s Staff to file a disposition agreement, Staff filed a request
to open a contested case, which the Commission granted.

On December 29, 2010, the parties jointly filed a list of issues
they believed required decisions from the Commission. Their list
included: (1) Timber Creek Staff Compensation / Timesheets / Overtime;
(2) Rate Case Expense; (3) Alternative Energy Gas Well Cost Recovery;
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(4) PSC Assessment; and (5) Contingency / Emergency Repair Fund.
The Commission did not adopt the parties’ list of issues, or limit the
scope of the issues in this matter. To address these, and any other,
issues the Commission held a local public hearing on November 17,
2010" and an evidentiary hearing on January 5, 2010.
Il. Rate Making Standards and Practices

The Commission has exclusive jurisdiction to establish public
utility rates,® and the rates it sets have the force and effect of law.* A
public utility has no right to fix its own rates and cannot charge or collect
rates that have not been approved by the Commission;’ neither can a
public utility change its rates without first seeking authority from the
Commission.® A public utility may submit rate schedules or “tariffs,” and
thereby suggest to the Commission rates and classifications which it
believes are 7just and reasonable, but the final decision is the
Commission's, subject to judicial review on the question of
reasonableness.®

A “just and reasonable” rate is one that is fair to both the utility
and its customers;’ it is no more than is sufficient to “keep public utility

! Transcript, Volume 2. The hearing was held at the Wilson Theater in the Platte City High
School. At the conclusion of the local public hearing, the Commission had received the
sworn testimony of one customer. No exhibits were offered or admitted into the record. All
of the parties were given the opportunity to cross-examine the witness

Transcript, Volume 3. In total, the Commission admitted the testimony of 8 witnesses and
received 30 exhibits into evidence. Post-hearing briefs and proposed findings of fact and
conclusions of law were filed on February 4, 2011. The case was deemed submitted for
the Commission’s decision on March 15, 2011 when the Commission closed the record.
“The record of a case shall stand submitted for consideration by the commission after the
recording of all evidence or, if applicable, after the filing of briefs or the presentation of oral
argument.” Commission Rule 4 CSR 240-2.150(1).
% May Dep't Stores, 107 S.W.2d at 57.

4 Utility Consumers Council, 585 S.W.2d at 49.

®d.

Deaconess Manor Ass'n v. Pub. Serv. Comm'n, 994 S.W.2d 602, 610 (Mo. App. 1999).
May Dep't Stores, 107 S.W.2d at 50.

St. exrel. City of Harrisonville v. Pub. Serv. Comm'n of Missouri, 291 Mo. 432,
236 S.W. 852 (1922); City of Fulton v. Pub. Serv. Comm'n, 275 Mo. 67, 204 S.W. 386
(1918), error dis’d, 251 U.S. 546, 40 S.Ct. 342, 64 L.Ed. 408; City of St. Louis v. Pub. Serv.
Comm'n of Missouri, 276 Mo. 509, 207 S.W. 799 (1919); Kansas City v. Pub. Serv.
Comm'n of Missouri, 276 Mo. 539, 210 S.W. 381 (1919), error dis'd, 250 U.S. 652,
40 S.Ct. 54, 63 L.Ed. 1190; Lightfoot v. City of Springfield, 361 Mo. 659, 236 S.W.2d 348
1951).

St. exrel. Valley Sewage Co. v. Pub. Serv. Comm'n, 515 S.W.2d 845 (Mo. App.,

o N o
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plants in proper repair for effective public service, [and]. .. to insure to
the investors a reasonable return upon funds invested.”’® The
Commission’s guiding purpose in setting rates is to protect the consumer
against the natural monopoly of the public utility, generally the sole
provider of a public necessity.” However, the Commission must also
afford the utility an opportunity to recover a reasonable return on the
assets it has devoted to the public service.’> “There can be no argument
but that the Company and its stockholders have a constitutional right to a
fair and reasonable return upon their investment.”?

Ratemaking involves two successive processes:14 first, the
determination of the “revenue requirement,” that is, the amount of
revenue the utility must receive to pay the costs of producing the utility
service while yielding a reasonable rate of return to the investors.” The
second process is rate design, that is, the construction of tariffs that will
collect the necessary revenue requirement from the ratepayers.

Revenue requirement is usually established based upon a
historical test year which focuses on four factors: (1) the rate of return
the utility has an opportunity to earn; (2) the rate base upon which a
return may be earned; (3) the depreciation costs of plant and equipment;
and (4) allowable operating expenses.'® The return on the rate base is
calculated by applying a rate of return, that is, the weighted cost of
capital, to the original cost of the assets dedicated to public service less

K.C.D. 1974).

% st ex rel. Washington University et al. v. Pub. Serv. Comm'n, 308 Mo. 328, 344-45,
272 S.W. 971, 973 (Mo. banc 1925).

1 May Dep't Stores Co. v. Union Elec. Light & Power Co., 341 Mo. 299, 107 S.W.2d 41, 48
51937).

% st. exrel. Utility Consumers Council, Inc. v. Pub. Serv. Comm'n, 585 S.W.2d 41, 49 (Mo.
banc 1979).

St. exrel. Missouri Public Service Co. v. Fraas, 627 S.W.2d 882, 886 (Mo. App.,
W.D. 1981).

It is worth noting here that Missouri recognizes two distinct ratemaking methods: the
"file-and-suspend" method and the complaint method. The former is initiated when a utility
files a tariff implementing a general rate increase and the second by the filing of a
complaint alleging that the subject utility's rates are not just and reasonable. See Utility
Consumers Council, 585 S.W.2d at 48-49; St. ex rel. Jackson County v. Pub. Serv.
Comm'n, 532 S.W.2d 20, 28-29 (Mo. banc 1975).

15 st ex rel. Capital City Water Co. v. Missouri Pub. Serv. Comm'n, 850 S.W.2d 903, 916
n. 1 (Mo. App. 1993).

Id., citing Colton, "Excess Capacity: Who Gets the Charge From the Power Plant?," 34

Hastings L.J. 1133, 1134 & 1149-50 (1983).
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accumulated depreciation.”” For any utility, its fair rate of return is simply
its composite cost of capital. The composite cost of capital is the sum of
the weighted cost of each component of the utility's capital structure.
The weighted cost of each capital component is calculated by multiplying
its cost by a percentage expressing its proportion in the capital structure.
Where possible, the cost used is the "embedded" or historical cost;
howel\éer, in the case of common equity, the cost used is its estimated
cost.

" State ex rel. Missouri Office of Public Counsel v. Public Service Commn of State, 293
S.W.3d 63, 75 -76 (Mo. App. S.D. 2009); St. ex rel. Union Elec. Co. v. Pub. Serv. Comm'n,
765 S.W.2d 618, 622 (Mo. App. 1988). The Public Service Commission Act vests the
Commission with the necessary authority to perform these functions. Section 393.140(4)
authorizes the Commission to prescribe uniform methods of accounting for utilities and
Section 393.140(8) authorizes the Commission to examine a utility's books and records
and, after hearing, to determine the accounting treatment of any particular transaction. In
this way, the Commission can determine the utility's prudent operating costs.
Section 393.230 authorizes the Commission to value the property of any water and sewer
corporation operating in Missouri, that is, to determine the rate base. Section 393.240
authorizes the Commission to set depreciation rates and to adjust a utility's depreciation
reserve from time-to-time as may be necessary.

Estimating the cost of common equity capital is a difficult task, as academic
commentators have recognized. See Phillips, The Regulation of Public Utilities, Public
Utilities Reports, Inc., p. 394 (1993). The United States Supreme Court, in two frequently-
cited decisions, has established the constitutional parameters that must guide the
Commission in its task. Fed. Power Comm'n v. Hope Nat. Gas Co., 320 U.S. 591, 64 S.Ct.
281, 88 L.Ed. 333 (1943); Bluefield Water Works & Improv. Co. v. Pub. Serv. Comm'n of
West Virginia, 262 U.S. 679, 43 S.Ct. 675, 67 L.Ed. 1176 (1923).

In the earlier of these cases, Bluefield Water Works, the Court stated that:

Rates which are not sufficient to yield a reasonable return on the value of the property used
at the time it is being used to render the services are unjust, unreasonable and
confiscatory, and their enforcement deprives the public utility company of its property in
violation of the Fourteenth Amendment. Bluefield, supra, 262 U.S. at 690, 43 S.Ct. at 678,
67 L.Ed. at 1181.

In the same case, the Court provided the following guidance as to the return due to equity
owners:

A public utility is entitled to such rates as will permit it to earn a return on the value of the
property which it employs for the convenience of the public equal to that generally being
made at the same time and in the same general part of the country on investments in other
business undertakings which are attended by corresponding risks and uncertainties; but it
has no constitutional right to profits such as are realized or anticipated in highly profitable
enterprises or speculative ventures. The return should be reasonably sufficient to assure
confidence in the financial soundness of the utility and should be adequate, under efficient
and economical management, to maintain and support its credit and enable it to raise the
money necessary for the proper discharge of its public duties. Id., 262 U.S. at 692-93, 43
S.Ct. at 679, 67 L.Ed. at 1182-1183.
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In the final analysis, it is not the method employed, but the result
reached, that is important.*® The Constitution "does not bind ratemakin
bodies to the service of any single formula or combination of formulas."
lll. Findings of Fact
A. The Parties

1. Timber Creek Sewer Company (“Timber Creek”) is a
corporation in good standing organized under the laws of the State of
Missouri. Its principal place of business is located at 18305 Cable Bridge
Road, Platte City, MO 64079. Timber Creek possesses a certificate of
convenience and necessity (“‘CCN”) to provide sewer service that was
issued in File No. SA-95-110. That CCN went into effect on June 1,
1995. Timber Creek provides sewer service to approximately 1,525
single-family residential customers, primarily located in Platte and Clay
counties. The Company also provides sewer service to one wholesale
account in Platte City. The wholesale account includes a subdivision of
78 multi-family dwellings (comprising 366 units) and two strip malls
containing the YMCA, a community center, a public library, a medical
clinic, a bank, a daycare, a hardware store, and two restaurants.?

2. The Office of the Public Counsel (“Public Counsel”) “may
represent and protect the interests of the public in any proceeding before
or appeal from the public service commission.”?* Public Counsel “shall
have discretion to represent or refrain from representing the public in any
proceeding.”23

3. The Staff of the Missouri Public Service Commission
(“Staff”) is a party in all Commission investigations, contested cases and

19 Within a wide range of discretion the Commission may select the methodology. Missouri
Gas Energy v. Public Service Comm'n, 978 S.W.2d 434 (Mo. App., W.D. 1998), rehearing
and/or transfer denied; State ex rel. Associated Natural Gas Co. v. Public Service
Commission, 706 S.w.2d 870, 880, 882 (Mo. App., W.D. 1985); State ex rel. Missouri
Public Service Co. v. Fraas, 627 S.W.2d 882, 888 (Mo. App., W.D. 1981). It may select a
combination of methodologies. State ex rel. City of Lake Lotawana v. Public Service
Comm'n of State, 732 S.W.2d 191, 194 (Mo. App., W.D. 1987).

% Eed. Power Comm™n v. Nat. Gas Pipeline Co., 315 U.S. 575, 586, 62 S.Ct. 736, 743, 86
L.Ed. 1037, 1049-50 (1942).

% Exh. 1 - Unanimous Partial Agreement; Exh. 2 - Unanimous Stipulation of Undisputed
Facts; EFIS Docket Entry No. 11, Stipulation of Timber Creek Sewer Company to Factual
Assertions in Attachments to Unanimous Partial Agreement, filed on October 18, 2010;
EFIS Docket Entry No. 12, The Office of the Public Counsel's Stipulation, filed on October
20, 2010. EFIS is the Commission’s Electronic Information and Filing System.

2 Section 386.710(2), RSMo 2000; Commission Rules 4 CSR 240-2.010(16) and 2.040(2).

B Section 386.710(3), RSMo 2000; Commission Rules 4 CSR 240-2.010(16) and 2.040(2).
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other proceedings, unless it files a notice of its intention not to participate
in the proceeding within the intervention deadline set by the
Commission.*

B. Witnesses

4. The Commission finds that any given witness’s qualifications
and overall credibility are not dispositive as to each and every portion of
that witness’s testimony. The Commission gives each item or portion of
a witness’s testimony individual weight based upon the detail, depth,
knowledge, expertise and credibility demonstrated with regard to that
specific testimony. Consequently, the Commission will make specific
weight and credibility decisions throughout this order as to specific items
of testimony as is necessary.?

5. Any finding of fact reflecting the Commission has made a
determination between conflicting evidence is indicative that the
Commission attributed greater weight to that evidence and found the
source of that evidence more credible and more persuasive than that of
the conflicting evidence.?

C. Stipulated Facts and Admissions

6. On October 7, 2010, Timber Creek, Staff and the Public
Counsel filed a “Unanimous Partial Agreement Regarding Disposition of
Small Sewer Company Revenue Increase” (“Partial Agreement").27

7. The Partial Agreement addresses rate design
methodology, a schedule of depreciation rates, test year and true-up
period, and various accounting measures.?

8. Two attachments were incorporated into the Partial
Agreement by reference; the first being a schedule of depreciation rates
and the second being the Staff's Engineering and Management Services
Department’s (“EMSD”) “Report of Customer Service and Business

24 commission Rules 4 CSR 240-2.010(11) and 2.040(1).

® Witness credibility is solely a matter for the fact-finder, “which is free to believe none,
part, or all of the testimony. State ex rel. Public Counsel v. Missouri Public Service
Comm'n, 289 S.W.3d 240, 247 (Mo. App. 2009).

An Administrative Agency, as factfinder, also receives deference when choosing
between conflicting evidence. State ex rel. Missouri Office of Public Counsel v. Public
Service Comm'n of State, 293 S.W.3d 63, 80 (Mo. App. 2009)

2 Exh. 1 - Unanimous Partial Agreement; EFIS Docket Entry No. 11, Stipulation of Timber
Creek Sewer
Company to Factual Assertions in Attachments to Unanimous Partial Agreement, filed on
October 18, 2010; EFIS Docket Entry No. 12, The Office of the Public Counsel's
2S&ipulation, filed on October 20, 2010.

Id.
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Operations Review.”*°

9. The attachments, and factual assertions contained therein,
were verified by affidavit by Guy C. Gilbert, a Staff Utility Regulatory
Ena%ineer Il, and Nila S. Hagemeyer, a Staff Utility Management Analyst
I,

10. Timber Creek and Public Counsel stipulated to the factual
assertions in the attachments.

11. On December 29, 2010, the parties jointly filed a
Unanimous Stipulation of Undisputed Facts (“Second Agreement”).32

12. In the Second Agreement, the parties agreed that the
Partial Agreement resolved all issues except for the amounts
recoverable in rates for: (1) salaries and overtime; (2) rate case expense;
(3) an alternative energy source gas well; (4) the Public Service
Comrsr;ission Assessment; and (5) a contingency and energy repair
fund.

13. The Second Agreement also establishes that the parties
had not resolved an issue as to the use of time sheets for Timber
Creek’s employees. However, Timber Creek has conceded on this issue
and states it will implement the use of timesheets resolving this issue.**

Timber Creek’s Sewer System

14. The Engineering and Management Services Department
Report of Customer Service and Business Operations (“ESMD Report” -
Attachment B Partial Agreement) contains an overview of Timber
Creek’s operations, including the company’s history and administrative
structure, customer billing practices, credit and collection practices,
complaint and inquiry practices, customer communication practices,
security and record storage practices.35

24,
304,

% |d. The only factual assertion Timber Creek would not admit was the need to have a time
reporting mechanism for its employees; however, Timber Creek conceded this issue during
the evidentiary hearing. See Finding of Fact Number 13.

ZZExh. 2, Unanimous Stipulation of Undisputed Facts.
Id.

3 Transcript, p. 134; EFIS Docket Entry No. 79, Post Hearing Brief of Timber Creek Sewer
Company, filed February 4, 2011, p 6.

Exh. 1 - Unanimous Partial Agreement; EFIS Docket Entry No. 11, Stipulation of Timber
Creek Sewer Company to Factual Assertions in Attachments to Unanimous Partial
Agreement, filed on October 18, 2010; EFIS Docket Entry No. 12, The Office of the Public
Counsel's Stipulation, filed on October 20, 2010. EFIS is the Commission’s Electronic
Information and Filing System.
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15. Based upon the parties’ unanimous stipulation and the
Commission’s independent review of Timber Creek’s operations, the
Commission adopts the overview on pages 2 through 16 of the EMSD
Report as findings of fact.

Test year and True Up*®

16. The appropriate historical time period for determining the
revenue requirement calculation is the test year consisting of the 12-
month period ending December 31, 2009.%’

17. The appropriate time period to true up material changes in
revemsjse and expenses from the test year is the period ending June 30,
2010.

Rate Base, Capital Structure and Weighted Cost of Capital

18. Timber Creek's rate base as presented in Staffs
Accounting Schedules is as follows:*®

% For a full discussion on general ratemaking principles see In the Matter of Lake Region
Water & Sewer Company's Application to Implement a General Rate Increase in Water and
Sewer Service, Report and Order, Finding of Facts Numbers 42-72, 2010 WL 3378384,
Mo.P.S.C. 2010, Issued August 18, 2010, Effective August 28, 2010.

Exh. 1 - Unanimous Partial Agreement; EFIS Docket Entry No. 11, Stipulation of Timber
Creek Sewer Company to Factual Assertions in Attachments to Unanimous Partial
Agreement, filed on October 18, 2010; EFIS Docket Entry No. 12, The Office of the Public
?%ounsel's Stipulation, filed on October 20, 2010.

Id.

3 Exh. 7, Staff Accounting Schedules, Schedule 2; Exh. 8, Prenger Direct, pp. 6-7.
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[) E c
Line Parcentaga Dollar
Numb Rate Base Oescription Rato A nt

1 In Service $3,170,997
2 d Dep R $893 483
3 t Plant In Service $2,277,514
4 D TO NET PLANT IN SERVICE
6 h Working Capital ®
8 ateriats & Supplies S0
T nts $0
8 d CIAC related Dep 113
9 AL ADD TO NET PLANT IN SERVICE $796,113
10 BTRACT FROM NET PLANT
11" ederal Tax Offset 38.0822% s0
12 Tax Offset 38.0822% 0
13 ity Tax Offset 38.0822% $0
14 nterest Exponse Offest 38.0822%| 0
15 ntribution In Ald of Construction $2,888,733
1% Advances 90
17 ustomer Deposits 30
18 rred Income Taxes $0
19 od Ponsion Liabil $0
20 TAL SUBTRACT FROM NET PLANT $2,886,733

N 1L~ S — ESA— {7 )

19.
$186,894.%
20.

The parties concede that Timber Creek’s total rate base is

Based upon the parties’ agreement and the Commission’s

independent review of Staff's accounting schedules Timber Creek’s total

rate base is $186,894.
21.

Accounting Schedules, is as follows:*

Timber Creek’s Capital Structure, as presented in Staff’s

Capital Dollar Percentage | Embedded | Weighted Cost of Capital

Component Amount of Total Cost of

Description Capital Capital 7.67% 7.67% 7.67%
Structure

Common $0 0.00% | ---- 0.00% 0.00% 0.00%

Stock

Common $46,724 | 25.00% 11.07% 2.768% 2.768% | 2.768%

Equity

Preferred $0 0.00% 0.00% 0.00% 0.00% 0.00%

40 Transcript, p. 17.

Exh. 7, Staff Accounting Schedules, Schedule 1; Exh. 8, Prenger Direct, pp. 6-7.
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Stock
Long-Term $140,171 | 75.00% 6.53% 4.897% 4.897% | 4.897%
Debt
Short-Term $0 0.00% 0.00% 0.00% 0.00% 0.00%
Debt
Other Security | $0 0.00% 0.00% 0.00% 0.00% 0.00%
Tax
Deductible
Total $186,895 | 100.00% 7.665% 7.665% | 7.665%
Capitalization

14.

22. Staff's recommended weighted average cost of capital
(“WACC”), or Rate of Return, for Timber Creek is 7.67%. The WACC is
calculated by multiplying each component ratio of the appropriate capital
structure by its cost and then summing the results.*?

23. The only two types of capital included in Staff's
recommended WACC were common equity and long-term debt.*®

24. Based on Staff's calculations’ Timber Creek’s embedded
cost of debt was 6.53% as of the test year.**

25. Staff estimated the Company’s cost of equity to be 11.07%
based on the assumption that Timber Creek’s capital structure consisted
of 25% equity and 75% debt.*®

26. The parties concede that Staff's accounting of Timber
Creek’s capital structure is correct.*

27. Based upon the parties’ agreement and the Commission’s
independent review of Staff's accounting schedules, Timber Creek’s
embedded cost of debt was 6.53% as of the test year.

28. Based upon the parties’ agreement and the Commission’s
independent review of Staff's accounting schedules, Timber Creek’s
embedded cost of equity is 11.07%.

29. Based upon a rate of return of 7.67% and a rate base of
$186,894, Timber Creek’s Net Operating Income Requirement is

42 Exh. 27, Verified Memorandum of Shana Atkinson: Timber Creek Cost of Capital

Explanation.
3

6 Transcript, p. 17.
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$14,325.%

30. Timber Creek’s Gross Revenue Requirement cannot be
determined until the Commission decides the contested issues in this
matter.

Rate Design, Depreciation Rates, Various Accounting Measures &
Conditions

s 31. In the Partial Agreement, the parties unanimously agreed
that:

(1) Staffs rate design methodology of an equal
percent increase to existing rates is acceptable;
(2) The schedule of depreciation rates attached

hereto as Attachment A and incorporated herein by
reference, which includes the depreciation rates used by
Staff in its revenue requirement analysis, shall be the
prescribed schedule of sewer plant depreciation rates for
the Company;
3) Within ninety (90) days of the effective date of
an order approving this Unanimous Partial Disposition
Agreement, the Company shall implement the following
recommendations from the Auditing Department:
a. The Company shall keep a detailed list of
invoices for future purchases within the
Uniform System of Accounts ("USDA")
including, but not limited to, the accounts
Laboratory Equipment and Tools and Shop
Equipment;
b. The Company shall maintain its financial
and accounting records using the USDA
guidelines for a Class A Sewer Company for
its revenues, expenses and investment costs;
(4) Within ninety (90) days of the effective date of an
order approving this Unanimous Partial Disposition
Agreement, the Company shall implement the following
recommendations contained in the Engineering &
Management Services Department ("EMSD") Report,

47 Exh. 7, Staff Accounting Schedules, Schedule 2.

8 Exh. 1 - Unanimous Partial Agreement; EFIS Docket Entry No. 11, Stipulation of Timber
Creek Sewer Company to Factual Assertions in Attachments to Unanimous Partial
Agreement, filed on October 18, 2010; EFIS Docket Entry No. 12, The Office of the Public
Counsel's Stipulation, filed on October 20, 2010.
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except any recommendation associated with time sheets
or any other contested items. The EMSD Report is
attached hereto as Attachment B and incorporated by
reference herein. These recommendations include the
following:
a. The Company shall display the Company's
logo on the Company's vehicle;
(5) Within ninety (90) days of the effective date of an
order approving this Unanimous Partial Disposition
Agreement, the Company shall implement the following
recommendations from Depreciation Staff associated
with EMSD:
a. The Company shall adjust the Company's
general ledger to reflect the plant and reserve
account balances shown in the Staff EMS
exhibit, attached hereto as Attachment A and
incorporated by reference herein;
b. The Company shall adjust the Contributions
in Aid of Construction
("CIAC") and the amortized CIAC account
balances shown in the Staff EMS exhibit,
attached hereto as Attachment A and
incorporated by reference herein;
c. The Company shall implement a work order
system to track material cost, labor cost,
overhead cost, and record cost of removal and
gross salvage for all new, replaced or retired
plant; and
d. The Company shall follow National
Association of Regulatory Utility
Commissioners' ("NARUC") USOA guidelines
for the recording of cost of removal and gross
salvage in the Company ledger as
adjustments to plant and reserves;
(6) Within six (6) months of the effective date of an order
approving this  Unanimous Partial  Disposition
Agreement, the Company shall implement the following
recommendations from Depreciation Staff associated
with EMSD:
a. The Company shall estimate the original
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installed cost of the Johnson Ridge and
Oakbrook collection and treatment facilities
which were installed by a developer and
transferred (donated) to the Company as
contributed plant, and to provide these
estimates to Depreciation Staff. This
contributed plant relating to the collection and
treatment facilities is to be included in plant in
service and would be treated as a contribution
in aid of construction an offset (reduction) to
rate base;

(7) Staff and/or OPC may conduct follow-up reviews of

the Company's operations to ensure that the Company

has complied with the provisions of this Unanimous

Partial Disposition Agreement;

(8) Staff and/or OPC may file a formal complaint against

the Company, if the Company does not comply with the

provisions of this Unanimous Partial Disposition

Agreement;

(9) The Company agrees that it has read the foregoing

Unanimous Partial Agreement Regarding Disposition of

Small Sewer Company Revenue Increase Request; that

facts stated therein are true and accurate to the best of

the Company's knowledge and belief; that the foregoing

conditions accurately reflect the partial agreement

reached between the Company, OPC and Staff; and that

the Company freely and voluntarily enters into this partial

agreement; and

(10) The above partial agreements satisfactorily resolve

all issues identified and addressed in the above

paragraphs by Staff, OPC and the Company regarding

the Company's Request.

32. Based upon the parties’ unanimous Partial Agreement and
the Commission’s independent review, the Commission finds that the
proper method to implement any over-all revenue increase is through
Staff’s rate design methodology.

33. Based upon the parties’ unanimous Partial Agreement and
the Commission’s independent review, the Commission finds that the
proper schedule of depreciation rates for setting a just and reasonable
revenue requirement is delineated in Attachment A to the Partial
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Agreement. Those rates are:

TIMBER CREEK SEWER COMPANY

Schedule F - DEPRECIATION RATES
(SEWER Class B)

SR-2010-0320

ACCOUNT DEPRECIATION AVERAGE SERVICE NET
NUMBER ACCOUNT DESCRIPTION RATE LIFE [YEARS) SALVAGE
COLLECTION PLANT
351 Structures & Improvements 4.0% 25
3521 Collection Sewers (Force) 2.0% 50
3522 Collection Sewers {(Gravity) 2.0% %0
353 Services 2.0% 0
354 Flow Measurement Devices 3.3% 30
PUMPING PLANT
361 Structures & Improvements 4.0% 25
2 Receiving Wells 4.0% 25
363 Electric Pumping Equipment 10.0% 10
TREATMENT & DISPOSAL PLANT
an Siructures & Improvements 3.3% 0
32 Treatment & Disposal Facilities 5.0% 20
3721 Oxidation Lagoons or Septic tank 4.0% 25
373 Piant Sewers 2.5% 40
374 Outfall Sewer Lines 2.0% 50
GENERAL PLANT
390 Structures & Improvements 2.5% 40
391 Office Furniture & Equipment 33% 30
301.1 Office Electronic & Computer Equip. 14.3% 7
392 Transportation Equipment 13.0% 7 9%
393 Stores Equipment 4.0% 25
34 Tools, Shop, and Garage Equpment 5.0% 20
385 Laboratory Equipment 5.0% 20
396 Power Operated Equipment 6.7% 13 13%
387 Communication Equipment 8.7% 15
3001 OSHA Required Safety Equipment 20.0% 5

34. Based upon the parties’ unanimous Partial Agreement and
the Commission’s independent review, the Commission finds it is just
and reasonable for Timber Creek to implement the recommendations
from Staff's Auditing Department as described in the Partial Agreement.

35. Based upon the parties’ unanimous Partial Agreement and
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the Commission’s independent review, the Commission finds it is just
and reasonable for Timber Creek to implement the recommendations
from Staff's EMSD Report.

36. Based upon the parties’ unanimous Partial Agreement and
the Commission’s independent review, the Commission finds it is just
and reasonable for Timber Creek to implement all other conditions
contained in the Partial Agreement.

37. Upon review of the record and the Partial Agreement, the
Commission independently finds that the Partial Agreement’s proposed
terms support the provision of safe and adequate service.

D. Employee Compensation

38. Water and sewer companies need quality employees to
ensure that their operations are run effectively and efficiently and that
their customers receive safe and adequate service.”

39. Timber Creek’s employees occupy four positions:
Operations Manager, General Manager, System Operator and Office
Manager.*

40. Determining the appropriate compensation level for these
employees involves considering many factors including: (a) an
examination of the individual job descriptions, i.e., the employee’s duties
and responsibilities along with the employee’s experience level; (b) an
examination of labor statistics reports and market salary reports for the
relevant comparable positions in the appropriate geographical area
factoring in the experience level of the employees; (c) a comparison to
prior Commission rate cases salary data; and, (d) a comparison of
salaries for similarly sized and type of utilities, including examining the
number of customers served and the number of persons employed to
serve those customers (Collectively referred to as “Relevant Salary
Determination Factors”).>*

41. The following table presents the parties positions on
salaries and overtime:>

9 Transcript, p. 94.

0 Exh. 4, Sherry Direct, pp. 4-5.

o1 Exh. 8, Prenger Direct, Exh. 9, Prenger Rebuttal; Exh. 10, Prenger Surrebuttal.
Exh. 3, Reconciliation.
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Position Current Timber Staff OPC
Salary Creek
Operations $78,660 $78,660 $81,020 $59,258
Manager $0.00 $0.00 $0.00 $0.00
Overtime
General Manager $72,450 $94,529 $76,862 $52,768
Overtime $0.00 $0.00 $0.00 $0.00
System Operator $40,980 $49,290 $39,000 $45,867
Overtime $0.00 $7,234.83 $7,000 $0.00
Office Manager $40,349 $43,263 $41,559 $32,650
Overtime $0.00 $2,604.45 $0.00 $0.00
Workers’ Comp.
Ins. $0.00 $194.07 $0.00 $0.00
Total Payroll
$232,439.00 | $275,775.35 | $245,441.00 | $190,543.00

42. In order to determine the proper compensation for Timber
Creek’s employees, Staff audited the Company's books,
invoices and vouchers, conducted a review of the Company's customer
service and general business practices, and reviewed the Company's

existing tariff.>®

records,

43. Staff identified the current compensation level for each
employee and the individual salaries that were found to be just and
reasonable in prior Commission rate cases.”

44. Staff conducted on-site visits, inspecting the facilities and
reviewing their operations, including the areas planned for expansion in

Platte County.>

45.  To gain specific job function information for Timber Creek’s
four employees, Staff interviewed Timber Creek personnel, reviewed
Timber Creek's responses to requests for information issued in this and

3 Id.; Exh. 8, Prenger Direct, p. 4-5.
4 Exh. 9, Prenger Rebuttal, pp. 2-3; Transcript, p. 104.
s Exh. 8, Prenger Direct, p. 4-5.
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other previous cases and reviewed the job description for each Timber
Creek employee.*®

46. The comparison of actual job documentation in the form of
job descriptions combined with company employee interviews is critical
in determining compensation levels because not all job duties may be
documented and not all documented job duties may be performed.

47. When making its recommendations on compensation,
Staff also used outside sources necessary to complete the review;
including information from the Bureau of Labor Statistics, the Missouri
Economic Research and Information Center (“MERIC”) and the cost of
living adja_ustment (“COLA”) the federal government authorizes for social
security.>’

48. Staff also relied upon a comparison of relevant regional
utilities, including the
15. Platte Country Regional Sewer District, Johnson County
Wastewater, and the Wé/andotte County  Wastewater-Unified
Government Treatment Plants.*®

49. Staff's payroll analysis also involved a comparison of
previous Commission rate case salary evaluations in the water and
sewer industry, including the recent rate case for Lake Region Water and
Sewer Company.*®

50. Timber Creek based its salary analysis on its comparison
of current salaries with MERIC’s occupational wages for the Kansas City
region and the American Water Works Association 2009 Salary Study of
Water and Wastewater. Timber Creek also examined additional market
data from positions in the Kansas City Area.®

51. Timber Creek failed to distinguish the utility and its
employees from similar duties and responsibilities of other sewer
companies.”

52.  While Timber Creek used some of the same sources as
Staff when assessing the appropriate compensation level for its

%6 Exh. 8, Prenger Direct, p. 4-5, 10; Transcript, pp. 74.
57 Exh. 8, Prenger Direct, p. 4-5; Exh. 9, Prenger Rebuttal, pp. 2-3; Transcript, pp. 74, 103.
MERIC is a database for Missouri employment data, including salaries and wages for
ggecific jobs. Exh. 8, Prenger Direct, p. 11.

Exh. 9, Pregner Rebulttal, pp. 2-3.

4.

e Exh. 4, Sherry Direct, pp. 5-7.

oL Exh. 8, Prenger Direct, pp. 8-16; Exh. 9 Prenger Rebuttal, pp. 3-16, and accompanying
schedules; Exh. 10, Prenger Surrebuttal, pp. 2-18, and accompanying schedules.
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employees, it failed to recognize and account for the differences between
general market studies and utility specific markets and differences in the
utilities that were used for comparison in terms of the size of the utility,
the size of the customer base and the total number of employees.®

53. The evidence Timber Creek offered to support its request
for employee compensation is incomplete and lacks credibility.

54. The Office of the Public Counsel based its analysis on
compensation on a review of the MERIC Occupation Wages for the
Kansas City Region. However, Public Counsel did not properly consider
the duties of the individual positions, nor did it properly consider the
experience level of all of Timber Creek’s employees, nor did it properly
consider the size and scope of Timber Creek’s operations.63 For
example, Public Counsel did not take into consideration the General
Manager’s prior seventeen years executive experience including his prior
positions at Johnson County Wastewater and Sprint.64 Also, at one point
during the hearing, Public Counsel's witness did not appear to recognize
his own work papers, solidifying the impression that he could not have
prepared a thorough analysis.65

55. The evidence Public Counsel offered to support its position
on employee compensation is insubstantial and lacks credibility.

56. Staff used the correct methodology to determine the
appropriate compensation level for Timber Creek’s employees.

57. Staff presented the most comprehensive and accurate
analysis of the appropriate compensation level for Timber Creek’s
employees.

58. Staff’'s evidence on the proper compensation for Timber
Creek’s employees is credible, substantial and persuasive.

Operations Manager

59. Staff Witness Prenger fully and accurately delineated the
duties and responsibilities of the Operations Manager (Plant Manager).*®

60. Reviewing the Relevant Salary Determination Factors,
(See FOF Number 40), as they apply to an employee with the duties and
responsibilities described in detail by Witness Prenger, the Commission
finds Staff's analysis is correct and the appropriate annual salary for the

62 Id. Transcript, p. 86.
83 1d.; Transcript, pp. 72-158, 225-245, 247; Exhibit 23, Robertson Rebuttal, p. 10, line 18.
o4 Exhibit 4, Sherry Direct, pp. 1- 2.
& Transcript, p. 231-232.
Exhibit 8, Prenger Direct, pp. 10-15.
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Operations Manager position is $81,020.

61. The $81,020 salary for the Operations Manager includes a
three percent COLA over the existing salary for this position.®’

62. The COLA is justified because Timber Creek employees
have not received a pay increase since 2008, because it was necessary
to compensate for the higher cost of living, and because of the
importance of this position to ensure the delivery of safe and adequate
service.®

General Manager

63. Staff Witness Prenger fully and accurately delineated the
duties and responsibilities of the General Manager. 69

64. Reviewing the Relevant Salary Determination Factors
(See FOF Number 40), as they apply to an employee with the duties and
responsibilities described in detail by Witness Prenger, the Commission
finds the a(g)propriate annual salary for the General Manager position
i5$76,862."

65. The $76,862 salary for the General Manager includes a
three percent COLA, plus an additional three percent increase.”*

66. The COLA is justified because Timber Creek employees
have not received a pay increase since 2008, and because it was
necessary to compensate for the higher cost of living."”

67. The additional three percent increase is justified to
address the wage gap that currently exists between the Operations
Manager’s position and the General Manager’s position. The General
Manager’s position carries with it more responsibilities for the overall
operations of Timber Creek and should receive compensation more
closely aligned, although not completely matched, with the Operations

67 Exh. 8, Prenger Direct, pp. 8-9; Exh. 9, Prenger Rebuttal, p. 2-6; Exh. 10, Prenger
Surrebuttal, p. 13-14.

Exh. 8, Prenger Direct, pp. 8-9; Exh. 9, Prenger Rebuttal, p. 2-6; Exh. 10, Prenger
Surrebuttal, pp. 12-14.

Exh. 8, Prenger Direct, pp. 10-15.

The General Manager's salary authorized for Lake Region Water and Sewer Company,
a utility comparable to Timber Creek with a similar customer base and annual revenues,
was recently set at $80,614.34. Exh. 9, Prenger Rebuttal, p. 11-12, line 7. See also File
Nos. SR-2010-0110 and WR-2010-0111.
" Exh. 8, Prenger Direct, pp. 9, 15-16; Exh. 9, Prenger Rebuttal, pp. 2-3.
2 Exh. 8, Prenger Direct, pp. 8-9; Exh. 9, Prenger Rebuttal, p. 2-6; Exh. 10, Prenger
Surrebuttal, pp. 11-12.
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Manager.”

68. The remaining wage gap between the Operations
Manager’'s Position and the General Manager's position, is justified
because of the Missouri Department of Natural Resources’ requirement
for the Operations Manager to obtain and maintain a Class A operator's
license to oversee the operations of a sewer company the size of Timber
Creek.™

69. The General Manager does not possess a Class A
operator's license, and it reasonable that the Operations Manager should
be paid more than the General Manager at this time because the
operator's license is required to maintain Timber Creek's operations in a
safe and reliable manner.”

Collection Systems Operator

70. Staff Witness Prenger fully and accurately delineated the
duties and responsibilities of the Collection Systems Operator (Systems
Operator or Assistant Operator).”

71. Reviewing the Relevant Salary Determination Factors
(See FOF Number 40), as they apply to an employee with the duties and
responsibilities described in detail by Witness Prenger, the Commission
finds the appropriate annual salary for the Collection Systems Operator
position is $39,000. An additional amount of $7,000 is authorized for
overtime.

72. The $39,000 salary for the Collection Systems Operator is
a reduction from the position’s current salary of $40,980. This reduction
brings the salary in line with proper market analysis.77

73. The $7,000 in overtime for this position is justified based
upon the implementation of time reporting, the legal requirement to book
this position as a non-exempt position once time reporting is initiated,
and an estimate of the activities associated with the position in 2009 that
would generate overtime wages."®

n Exh. 8, Prenger Direct, pp. 15-16; Exh. 9, Prenger Rebuttal, p. 2-6.
“ Exh. 9, Prenger Rebulttal, p. 2, 5-6.

» Exh. 9, Prenger Rebulttal, p. 2, 5-6.

. Exhibit 8, Prenger Direct, pp. 10-15.

" Exh. 8, Prenger Direct, pp. 8-11; Exh. 9, Prenger Rebuttal, p. 2-7, 14-20; Exh. 10,
Prenger Surrebuttal, pp. 5-11.

Exh. 8, Prenger Direct, pp. 8-11; Exh. 9, Prenger Rebuttal, p. 2-7, 14-20; Exh. 10,
Prenger Surrebuttal, pp. 5-11. Transcript, pp. 50, 81-82. Timber Creek conceded on the
dispute about keeping time sheets. For a discussion on proper rational for maintain time
reporting see Exh. 11, Hagemeyer Direct and Exh. 12 Hagemeyer Rebulttal.
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Office Manager

74. Staff Witness Prenger fully and accurately delineated the
duties and responsibilities of the Office Manager.”

75. These duties of the Office Manager for Timber Creek go
beyond clerical support making this position ineligible for overtime, but
eligible (as a salaried employee and not an hourly emoployee) for a salary
higher than that of performing a solely a clerical role.®

76. Reviewing the Relevant Salary Determination Factors
(See FOF Number 40), as they apply to an employee with the duties and
responsibilities described in detail by Witness Prenger, the Commission
finds the appropriate annual salary for the Office Manager position is
$41,559.

77. The $41,559 salary for the Office Manager includes a
three percent COLA over the existing salary for this position.81

78. The COLA is justified because Timber Creek employees
have not received a pay increase since 2008, and because it was
necessary to compensate for the higher cost of living.*

79. With regard to the appropriate level of compensation for all
of Timber Creek’s employees, the Commission finds that those portions
of Staff Witness Prenger’s testimony that support the ultimate findings of
fact above (Findings of Fact Numbers 38 through 78) to be accurate and
supported by proper methodology.®

E. Rate Case Expense

80. The amount of verified, actual rate case expenses incurred

by Timber Creek up to January 31, 2011 is $30,630.%

9 Exhibit 8, Prenger Direct, pp. 10-15.

8 Exh. 8, Prenger Direct, pp. 11; Exh. 9, Prenger Rebulttal, p. 2-7, 16-20; Exh. 10, Prenger
Surrebuttal, pp. 14-17.
8l Exh. 8, Prenger Direct, pp. 9, 15-16; Exh. 9, Prenger Rebuttal, pp. 2-3.
82 Exh. 8, Prenger Direct, pp. 8-9; Exh. 9, Prenger Rebuttal, p. 2-7, 16-20; Exh. 10, Prenger
Surrebuttal, pp. 10-12, 14-17.

Exh. 8, Prenger Direct; Exh. 9, Prenger Rebuttal; Exh. 10, Prenger surrebuttal; and all
accompanying schedules to these exhibits; Transcript, pp. 72-107.
* Exh. 28, Staff's Late-Filed Exhibit: Affidavits of V. William Harris and Bret G. Prenger,
executed on February 3, 2011, Attachment A (Adjustment E-196) and Reconciliation, filed
on February 3, 2011 as a late-filed exhibited and admitted, without objection, into evidence
on February 23, 2011; Exh. 29, Timber Creek Sewer Company’s Late-Filed Exhibit RE
Additional Rate Case Expense: Exhibits A-D, filed on February 5, 2011, and admitted,
without objection, into evidence on March 8, 2011: Exh. 30, Staff's Response to Timber
Creek Sewer Company’s late-Filed Exhibit Regarding Additional Rate Case Expense:
Affidavit of V. William Harris executed on March 2, 2011 and attached billing statement,
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81. The amount of verified, actual rate case expenses incurred
by Timber Creek from February 1, 2011 through February 25, 2011 is
$5,540.%

82. The total amount of verified, actual rate case expense of
$36,170 was prudently incurred and it is appropriate and reasonable to
allow recovery of these expenses in customer rates.®

83. For reasons more fully explained in the conclusions of law
section, the appropriate amount of rate case expense that Timber Creek
is authorized to recover in rates, amortized over three years, is $36,170.

F. Alternative Energy Exploration Expense Recovery

84. Because Timber Creek’s electric service rates had risen, it
spent $10,849.42 on a venture drilling8 for natural gas on its property to
serve as an alternative energy source. !

85. Based upon all of Timber Creek’s preliminary studies, the
company believed it had a fifty percent chance, or better, of finding
commercial quantities of natural gas.®

86. Timber Creek’s decision to explore the natural gas option
was known to be the lowest cost alternative energy source, but also
involved the highest risk of success.®

87. The natural gas industry would give this venture a fifty
percent chance of finding commercial quantities of natural gas.*

88. Commercial quantities of natural gas are required to power
a generator to produce electricity for Timber Creek’s operations.**

89. Timber Creek is not an energy company.®

90. Timber Creek’s pilot well confirmed natural gas was not
present.”®

91. Timber Creek’s customers are receiving no benefit from
the drilling venture.**

filed on March 4, 2011and admitted, without objection, into evidence on March 15, 2011.

87 Exh. 4, Sherry Direct, pp. 12-15.

8 Transcript, p. 57-58, 117-122.

89 Transcript, p. 131.

%° Transcript, p. 57.

o Id. Exh. 17, Hummel Direct, pp. 2-3.

92 Transcript, p. 70.

3 Exh. 4, Sherry Direct, pp. 14.

o Transcript, p. 62; Exh. 22, Robinson Direct, p. 7; Exh. 23, Robinson Rebuttal, pp. 25-28;



TIMBER CREEK SEWER COMPANY

184 20 Mo. P.S.C. 3d

92. Given the totality of the circumstances, Timber Creek’s
assumption that natural gas would be present was speculative.*

93. For reasons more fully explained in the conclusions of law
section, the appropriate amount of the expense associated with the
exploratory pilot gas well that Timber Creek is authorized to recover in
rates is $0.00.

94. For reasons more fully explained in the conclusions of law
section, the appropriate amount of expense associated with additional
exploration for alternative energy sources that Timber Creek is
authorized to recover in rates is $0.00.

G. PSC Assessment

95. The Commission’s assessment allocation percentage for
sewer companies was 6.94% for fiscal year 2008, 8.74% for fiscal year
2009, 11.22% for fiscal year 2010 and 9.34% for fiscal year 2011.%

96. Timber Creek recovered sufficient revenues to cover the
expenses associated with Commission’s assessment for the years in
between this action and its last rate case, File No. SR-2008-0080.%"

97. The correct 2011 fiscal year Commission Assessment for
Timber Creek, as calculated pursuant to Section 386.370, RSMo 2000, is
$62,590.

98. For reasons more fully explained in the conclusions of law
section, the appropriate amount of the PSC Assessment Timber Creek is
authorized to recover in rates is $62,590, the amount Timber Creek was
assessed for the 2011 fiscal year.

99. For reasons more fully explained in the conclusions of law
section, it is improper to pass-through the cost of the Commission
assessment as a separate item on each customer’s bill because it would
increase the regulatory burden on utilities and the Commission’s Staff
increasing costs for the ratepayers. Additionally, to adopt such a
practice would constitute a statement of general applicability of law or
policy that would require a rulemaking.*®

H. Contingency / Emergency Repair Fund

100. Timber Creek seeks Commission approval to establish a

% Exh. 17, Hummel Direct, p. 2-3 ; Exh. 18, Hummel Rebuttal, pp. 1-2; Transcript, pp. 197-
199.

% Exh. 4, Sherry Direct, pp. 15-17.

o7 Exh. 14, Harris Rebuttal, pp. 4-7; Exh. 16, Calculation of Excess Revenues over
Expenses.

8 Exh. 19, Busch Direct, pp. 4-7; Exh. 20 Busch Rebuttal, pp. 3-7.
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fund to be used for unplanned events that it believes could substantially
impact its utility operations, either financially or operationally, with the
potential to interrupt its ability to provide safe, dependable and adequate
service.”

101. There are many factors that must be considered when
determining whether such a fund is appropriate including, but not limited
to, the actual need for the fund, the type of account to be created, the
appropriate level of reserve in the fund, the types of expenses the fund
could cover, the types of expenses it would not cover, appropriate
reporting requirements, appropriate oversight, treatment of any excess
reserve collections, and deciding when and how the company would
have access to the fund.'®

102. Tiber Creek’s proposal involves implementing a surcharge
of $0.50 per month per customer (approximately $9,347 per year) for
nineteen years to collect a total fund balance of $177,604."" Timber
Creek believes this balance is approximately equal to three months of its
regular expenses.'®

103. Timber Creek used a model for its proposed contingency
fund that the Environmental Protection Agency uses as part of an
assessment management awareness program to have utilities become
proactive about managing aging infrastructure.'®

104. Timber Creek completed a comparison of actual repair and
failure rates with the model it prepared.*®

105. Timber Creek did not offer any evidence that it is unable to
fund unplanned events that it believes could substantially impact its utility
operations at its current operational income level without establishing a
contingency fund.'®® In fact, the evidence demonstrates the opposite.'®®
Timber Creek recently experienced a pump failure caused when lightning
struck a control panel and had no financial difficulty with repairing the

9 Exh. 4, Sherry Direct, pp. 17-21 and Schedule DS-7; Exh. 5, Sherry Rebuttal, pp. 5-6;
Transcript, pp. 65-70, 135-136, 148-150.
© Exhibit 20, Busch Rebuttal, pp. 8-11.
01
Id.
102 Transcript, pp. 123-125.
103
Id.
104 4
105 Transcript, pp. 65, 248
106 |
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damage from this unplanned event.'®’

106. For reasons more fully explained in the conclusions of law
section, the appropriate amount Timber Creek is authorized to recover in
rates for a contingency and emergency repair fund is $0.00.

I. Service Quality

107. There are no deficiencies, problems or issues with the
quality of service provided by Timber Creek.

108. There are no deficiencies, problems or issues with Timber
Creek’s billing for services.

109. There are no deficiencies, problems or issues with Timber
Creek’s response to customer calls.

110. Timber Creek’s employees are well qualified, their system
is run very well, and the Commission’s Staff works with Timber Creek to
teach others in the small water and sewer industry.**®
IV. Conclusions of Law

The Missouri Public Service Commission has arrived at the
following conclusions of law.

A. Jurisdiction, Burden of Proof, Presumption of Prudence and
the Public Interest'®

Timber Creek is a sewer corporation pursuant to Section
386.020(49) RSMo Supp. 2010, and subsequently a public utility within
the meaning of 386.020(42) RSMo Supp. 2010. As a public utility,
Timber Creek is subject to the personal jurisdiction, supervision, control
and regulation of the Commission under Chapters 386 and 393 of the
Missouri Revised Statutes. The Commission’s subject matter jurisdiction
over Timber Creek’s rate increase request is established under Section
393.150, RSMo 2000.

Sections 393.130 and 393.140, RSMo 2000, mandate that the
Commission ensure that all utilities are providing safe and adequate
service and that all rates set by the Commission are just and reasonable.
Section 393.150.2 makes clear that at any hearing involving a requested
rate increase the burden of proof to show the proposed increase is just
and reasonable rests on the utility seeking the rate increase. As the
party requesting the rate increase, Timber Creek bears the burden of
proving that its proposed rate increase is just and reasonable. In order
to carry its burden of proof, Timber Creek must meet the preponderance

107 Transcript, p. 125.
Transcript, p. 103.
See Findings of Fact Numbers 1-3 for this section.
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of the evidence standard.**® And in order to meet this standard, Timber

Creek must convince the Commission it is “more likely than not” that
Timber Creek’s proposed rate increase is just and reasonable.™!

While a utility has the burden of proof to justify its proposed rate
increase, there is initially a presumption that its expenditures, comprising
one component of its revenue requirement, are prudent.  This
presumption can be rebutted upon a showing of serious doubt as to the
prudence of expenditure, at which point the utility must dispel this doubt
and prove the questioned expenditure is prudent.112

While the standard for evaluating the proposed rate increase
pursuant to Section 393.150 is clear, and while Timber Creek receives
an initial presumption that its expenditures are prudent, the Commission
must also consider the “public interest” when it makes its determination
as to if the proposed increased rates are just and reasonable.™ The
public interest is a matter of policy to be determined by the
Commission.™* It is within the discretion of the Public Service
Commission to determine when the evidence indicates the public interest
would be served.™™ Determining what is in the interest of the public is a

110 Bonney v. Environmental Engineering, Inc., 224 S.W.3d 109, 120 (Mo. App. 2007);
State ex rel. Amrine v. Roper, 102 S.W.3d 541, 548 (Mo. banc 2003); Rodriguez v. Suzuki
Motor Corp., 936 S.W.2d 104, 110 (Mo. banc 1996) citing to, Addington v. Texas, 441 U.S.
418, 423, 99 S.Ct. 1804, 1808, 60 L.Ed.2d 323, 329 (1979).

" Holt v. Director of Revenue, State of Mo., 3 S.W.3d 427, 430 (Mo. App. 1999): McNear
v. Rhoades, 992 S.W.2d 877, 885 (Mo. App. 1999); Rodriguez, 936 S.W.2d at 109 -111,
Wollen v. DePaul Health Center, 828 S.W.2d 681, 685 (Mo. banc 1992).

121 the Matter of Union Electric Company, 27 Mo.P.S.C. (N.S.) 183, 193 (1985) (quoting
Anaheim, Riverside, etc. v. Federal Energy Regulatory Commission, 669 F.2d 779,
gl?.c. Cir. 1981)).

% In re Rahn’s Estate, 316 Mo. 492, 501, 291 S.W. 120, 123 (Mo. 1926); Morrshead v.
Railways Co., Mo. 121 165, 96 S.W. 261, 271 (Mo. banc 1907); Missouri Public Service
Co. v. City of Trenton, 509 S.W.2d 770, 775 (Mo. App. 1974). The legislature delegated
the task of determining the public interest in relation to the regulation of public utilities to the
Commission when it enacted Chapter 386, and all other chapters and sections related to
the exercise of the Commission’s authority.

14 State ex rel. Public Water Supply District v. Public Service Commission, 600 S.W.2d
147, 154 (Mo. App. 1980); State ex rel. Mo. Pac. Freight Transport Co. v. Public Service
Commission, 288 S.W.2d 679, 682 (Mo. App. 1956).

State ex rel. Intercon Gas, Inc. v. Public Service Com'n of Missouri 848 S.W.2d 593,
597 -598 (Mo. App. 1993). That discretion and the exercise, however, are not absolute and
are subject to a review by the courts for determining whether orders of the P.S.C. are lawful
and reasonable. State ex rel. Public Water Supply Dist. No. 8 of Jefferson County v. Public
Service Commission, 600 S.W.2d 147, 154 (Mo. App. 1980).
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balancing process.™® In making such a determination, the total interests

of the public served must be assessed.’’ This means that some of the
public may suffer adverse consequences for the total public interest.**®
Individual rights are subservient to the rights of the public.119 The “public
interest” necessarily must include the interests of both the ratepaying
public and the investing public;120 however, as noted, the rights of
individual groups are subservient to the rights of the public in general.
B. Rate Base, Capital Structure and Weighted Cost of Capitol
The parties have agreed to the calculations of Timber Creek’s
rate base, capital structure and the appropriate weighted cost of capital
as presented in Staff's Accounting Schedules. Based on the agreed-
upon rate of return of 7.67% and the agreed-upon rate base of $186,894,
Timber Creek’s Net Operating Income Requirement is $14,325.
The Commission finds it highly persuasive that multiple parties
representing diverse interests reached agreement on these calculations.
The Commission has compared the substantial and competent
evidence on the whole record with the parties’ stipulation and admissions
as to rate base, capital structure and the appropriate weighted cost of
capital.  After undertaking an independent review of all relevant
factors,”® the Commission determines that the substantial and

121

116 In the Matter of Sho-Me Power Electric Cooperative’s Conversion from a Chapter 351
Corporation to a Chapter 394 Rural Electric Cooperative, Case No. EO-93-0259, Report
clalnd Order issued September 17, 1993, 1993 WL 719871 (Mo. P.S.C.).

.

118
Id.

119 state ex rel. Mo. Pac. Freight Transport Co. v. Public Service Commission, 288 S.W.2d
679, 682 (Mo. App. 1956).

The United States Supreme Court tells us simply that “the fixing of ‘just and reasonable’
rates, involves a balancing of the investor and the consumer interests.” State ex rel.
Missouri Gas Energy v. Public Service Com'n, 186 S.W.3d 376, 383 (Mo. App. W.D. 2005),
citing to, Fed. Power Comm'n v. Hope Nat. Gas Co., 320 U.S. 591, 603, 64 S.Ct. 281, 88
L.Ed. 333 (1944). The Missouri Supreme Court has also previously held that the
Commission must consider the interests of the investing public and that failure to do so
would deny them a right important to the ownership of property. See State ex rel. City of

St. Louis v. Public Service Com'n of Missouri, 73 S.W.2d 393, 400 (Mo. banc 1934).
121 Refer to Findings of Facts Numbers 6-30 for this section.
122 \When interpreting Section 386.420, the statute delineating the Commission's

procedural requirements for conducting hearings and making its reports, Missouri Courts
have held that in contested cases the Commission must include findings of fact in its written
report. Section 386.420, RSMo 2000; State ex rel. Monsanto Co. v. Public Serv. Comm'n of
Missouri, 716 S.W.2d 791, 794-795 (Mo. banc 1986); State ex rel. Rice v. Public Serv.
Comm'n, 359 Mo. 109, 220 S.W.2d 61, 65 (Mo. banc 1949); State ex rel. Fischer v. Public
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competent evidence on the record as a whole supports the conclusion
that Timber Creek's Net Operating Income Requirement is $14,325.
While the Commission recognizes that Timber Creek’'s Gross Revenue
Requirement cannot be determined until the Commission decides the
contested issues in this matter, the Commission independently finds and
concludes that the rate base, capital structure and the weighted cost of
capital agreed to by the parties will lead to the setting of just and
reasonable rates.

C. Rate Design, Depreciation Rates, Various Accounting Measures
& Conditions™®

The parties have also reached agreement on the proper rate
design methodology, depreciation rates, specific accounting measures
and some additional conditions, as are fully outlined in the Partial
Agreement and in the Commission’s findings of fact. Based upon the
parties’ unanimous agreement and the Commission’s independent
review of all relevant factors, the Commission determines that the
substantial and competent evidence on the record as a whole supports
the conclusion that the proper method to implement any over-all revenue
increase is through Staff's rate design methodology to implement an
equal percentage increase to existing rates.

Similarly, based upon the parties’ unanimous agreement and the
Commission’s independent review of all relevant factors, the
Commission determines that the substantial and competent evidence on
the record as a whole supports the conclusion that the proper
deprecation rates and the accounting measures and other conditions are
delineated in the Partial Agreement and in the Commission’s findings of
fact. While, the Commission recognizes that Timber Creek’s Gross
Revenue Requirement cannot be determined until the Commission
decides the contested issues in this matter, the Commission
independently finds and concludes that the depreciation rates, specific
accounting measures and the additional conditions outlined in the Partial
Agreement will lead to the setting of just and reasonable rates and will

Serv. Comm'n, 645 S.W.2d 39, 42-43 (Mo. App. 1982). The Commission cannot merely
adopt agreements or positions of the parties on the ultimate legal issues presented
because such action fails to satisfy the competent and substantial evidence standard
embodied in the Missouri Constitution, Article V, Section 18. Id. Litigants cannot stipulate
as to questions of law. State v. Biddle, 599 S.W.2d 182,186 and n. 4 (Mo. banc 1980). The
Commission must independently and impartially review the facts and make a separate and
independent determination. Kennedy v. Missouri Real Estate Comm'n, 762 S.W.2d 454,
457 (Mo. App. 1988).

Refer to Findings of Facts Numbers 31-37 for this section.



TIMBER CREEK SEWER COMPANY

190 20 Mo. P.S.C. 3d

promote the provision of safe and adequate service.
D. Employee Compensation*

Based upon the Commission’s independent review of all relevant
factors, the Commission determines that the substantial and competent
evidence on the record as a whole supports the conclusion that the
appropriate compensation for Timber Creek’s employees is the position
advocated by the Commission’s Staff's, i.e., Operations Manager -
$81,020: General Manager - $76,862; Collection Systems Operator -
$39,000, plus $7,000 for overtime; Office Manager position - $41,559.
Allowing Timber Creek to recover these salaries in rates is just and
reasonable and will help to ensure the retention of quality and
experienced employees to provide safe and adequate service.

E. Rate Case Expense'®

In addition to the $36,170 of rate case expense associated with
adjudicating this rate increase request, Timber Creek is also requesting
recovery of $18,175 in rate case expenses from a previous rate case,
File No. SR-2008-0080. At the time of that action, Timber Creek’s
current General Manager, Derek Sherry, was serving as an
uncompensated officer and member of Timber Creek’s Board of
Directors.”®® However, Mr. Sherry claims to have been acting in a
consulting capacity for SR-2008-0080, and that due to the way Staff
classified him this expense was not recovered in rates.””’  Staff and
Public Counsel have argued that to allow this recovery would be a
violation of the matching principle and unlawful retroactive ratemaking.
Public Counsel also seeks a disallowance of some of the expenses
associated with this case.

Retroactive ratemaking is “the setting of rates which permit a
utility to recover past losses or which require it to refund past excess
profits collected under a rate that did not perfectly match expenses plus
rate-of-return with rate actually established.”*® The matching principle is
an accounting principle in which the expenditure (rate case expense at
that time) be matched with the benefits received (revenue from rates

124 Refer to Findings of Facts Numbers 38-79 for this section.
125 See Finding of Facts Numbers 80-83 for this section.
126 Exhibit 4, Sherry Direct, pp. 11-12; Transcript, pp. 116-117, 145-147, 184-186, 208-210.
127
Id.

128 State ex. Rel. Utility Consumers’ Council of Missouri, Inc, v. Public Service Commission
of Missouri, 585 S.W.2d 41, 59 (Mo. banc 1979).
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established at that time).””® Under the matching principle, this case’s

expenses must be matched with the revenue generated from the rates
established in this case.

File number SR-2008-0080 reveals that the parties settled the
issues in that action by means of a stipulation and agreement.130 Mr.
Sherry testified that he was active during the settlement process:.131 No
provision was placed in the settlement agreement to allow additional
recovery of the $18,175. The company did not request an accounting
authority order that would have allowed recovery at a later date. If there
is any error to be had with the loss of recovery of this additional expense,
the fault would rest on Timber Creek. The Commission concludes that
under the specific facts of this case, to allow Timber Creek to recover
that expense in this action, even if prudently incurred, would constitute
unlawful retroactive ratemaking.'*

Addressing Public Counsel’s request for a disallowance, contrary
to Public Counsel’s position, Timber Creek has advanced important
positions with regard to the proper recovery of rate case expenses,
expenses associated with developing alternative energy, a potential
contingency fund, and recovery of the Commission’s assessment. The
Commission recognizes these issues can be particularly troublesome for
smaller utilities and welcomes creative approaches to ensure that proper
recovery of expenditures will ensure safe and adequate service. The
Commission demonstrated its interest and concern regarding these
issues while ferreting out the facts during the hearing and during its
deliberative process when reaching its final decision.

There should also be no mistake that a ruling against recovery of
any particular expense item does not equate with the request being
frivolous in any manner. That simply means that the Commission has

129 New York State Society of CPAs (NYSSCPA).

130 Transcript, pp. 116-117, 145-147, 184-186, 208-210; See File No. sr-2008-0080, in
particular: Order Approving Small Company Rate Increase on an Interim Basis, Subject to
Refund, and Approving Tariff, issued October 30, 2007; Unanimous Stipulation, filed
January 4, 2008; and Order Approving Unanimous Stipulation and Agreement, issued
January 29, 2008.

181 Transcript, p. 116-117.

132 Having found that allowing this recovery would be unlawful retroactive ratemaking, the
Commission need not discuss the matching principle. However, the Commission notes,
that it is not bound by that principle when setting rates. Commission Rule 4 CSR-240-
61.020(4), provides: “In prescribing the system of accounts the commission does not
commit itself to the approval or acceptance of any item set out in any such account for the
purpose of fixing rates or in determining other matters before the commission.”
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found, under the specific facts of the case, that recovery is not
warranted. What Public Counsel appears to be proposing is that any
time a utility does not settle a claim and takes its issues to hearing the
utility should be denied rate case expense. To adopt such a position
would indeed place a chill on a full and fair adjudicative process.

The substantial and competent evidence in the record as a
whole supports the conclusion that Timber Creek prudently incurred
$36,170 of rate case expense associated with adjudicating this rate
increase request. Timber Creek will be authorized to recover this
amount in rates, amortized over three years.

F. Alternative Energy Exploration Expense Recovery'®

Timber Creek is not requesting that it recover the $10,849 it
expended in its attempt to drill for natural gas. Nor would the
Commission grant such recovery because the substantial and competent
evidence in the record as a whole supports the conclusion that this
venture was speculative and the expenses associated with it were not
prudently incurred. Timber Creek, however, is requesting to recover
virtually the same amount, amortized over three years, to continue to
explore alternative energy options.

While the Commission is sensitive to the fact that Timber Creek’s
energy costs are rising, and while the Commission supports the concept
of using an alternative energy sources to reduce costs for the company
and the ratepayers, all the Commission has in this record is speculation
as to the possibility of developing wind, solar, or biogas technologies.134
With no concrete plans for development, and no actual plant in the
ground that is benefiting the rate payers, the Commission will not
authorize recovery of speculative expenses that may or may not benefit
the ratepayers.

The Commission observes that there are many issues that small
utilities face that pose unique challenges for these companies under
traditional ratemaking practices. With that in mind, the Commission
opened a workshop, File Number WW-2009-0386, to explore possible
solutions to these challenges. The Commission believes the recovery of
expenses associated with alternative energy sources exploration can be
addressed in that workshop. That process may lead to new rules
outlining how such cost recovery may best be implemented.

133 See Finding of Facts Numbers 84-94 for this section.
Transcript, pp. 58-63, 129-132, 147-148, 197-199.
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G. PSC Assessment™®

Section 386.370, RSMo 2000, governs the process for the
Commission’s assessments on utilities. No party is contesting the
amount of the 2011 fiscal year assessment on Timber Creek and there is
no evidence that the $62,590 was calculated incorrectly or
inappropriately levied on the company. Timber Creek, however, not only
requests recovery of the 2011 assessment, but also amounts it believes
it under-recovered from prior years, specifically the time that elapsed
since its last rate case. Timber Creek argues that the amount built into
rates from its last rate case were based upon the 2008 assessment rate
of 6.4%, and because the assessment increased each successive fiscal
year, that it was unable to fully recover the assessment amounts from its
customers. Timber Creek believes it under-recovered $45,902 over that
time period.**®

The Commission need not repeat the definition for unlawful
retroactive ratemaking it discussed when addressing rate case expense.
Suffice it to say that allowing recovery of these alleged under-recoveries
from prior years in the manner advocated by Timber Creek would
constitute prohibited retroactive ratemaking. Timber Creek was able to
fully recover these expenses through the growth in the number of its
customers."®’

Timber Creek has also requested it be allowed to directly pass the
assessment through as a separate item on its customers’ bills. However,
the PSC assessment is a cost of doing business, just like all other costs,
and utilities currently have an amount built into their cost of service and
are able to collect in rates from its customers the dollars needed to pay
the assessment. This amount is determined in the course of a rate case
where all relevant costs, expenses, and revenues can properly be
considered. To make this single item a pass-through places additional
burdens on utilities because: (1) each would require a new rate case so
base rates could be re-adjusted to remove the PSC assessment from
their current rates and create a new pass-through amount on customer
bills; (2) a true-up process would be required because of the changing
assessment percentages; (3) additional reporting would be required from
each utility; and (4) additional Staff would be required to handle the

135 See Finding of Facts Numbers 95-99 for this section.
136 Exh. 4, Sherry direct, p. 17.

187 Exh. 14, Harris Rebuttal, pp. 4-7; Exh. 16, Calculation of Excess Revenues over
Expenses.
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review of the approximately 80 small water and sewer companies that
the Commission regulates.™® All of these additional requirements would
increase transaction and regulatory costs and those costs would have to
be borne by the ratepayers.

The Commission believes that the pass-through issue is more
appropriately addressed in its ongoing workshop, File Number  WW-
2009-0386. Crafting an appropriate mechanism to address rate recovery
of the Commission’s assessment will in all likelihood require articulating
a statement of general applicability prescribing law or policy that will
apply to all small sewer companies or potentially all utilities regulated by
the Commission; an action that must be effected through rulemaking.

The substantial and competent evidence in the record as a whole
supports the conclusion that the appropriate amount for Timber Creek to
recover in rates for the Commission’s assessment is $62,590, the
amount Timber Creek was assessed for the 2011 fiscal year.

H. Contingency / Emergency Repair Fund**

Timber Creek seeks approval to establish a Contingency/Emergency
Repair Fund to fund emergency repairs on existing infrastructure and
assets serving existing ratepayers. In support of establishing the fund,
Timber Creek cites to Section 393.270.4, which provides:

In determining the price to be charged for gas,
electricity, or water the commission may consider all

facts which in its judgment have any bearing upon a

proper determination of the question although not set

forth in the complaint and not within the allegations

contained therein, with due regard, among other things,

to a reasonable average return upon capital actually

expended and to the necessity of making reservations

out of income for surplus and contingencies.

Although Section 393,270 contemplates making reservations out
of income for contingencies, there is no guidance in terms of when it
would be appropriate and how such a fund should be established,
maintained, or regulated. There are many factors that go into
determining whether such a fund is appropriate including, but not limited
to, the type of account to be created, the appropriate level of reserve in
the fund, the types of expenses the fund could cover, the types of
expenses it would not cover, appropriate reporting requirements,

138 Exh. 20, Busch Rebuttal, pp. 3-7.
139 See Finding of Facts Numbers 100-106 for this section.
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appropriate oversight, treatment of any excess reserve collections, as
well as determining when and how the company would have access to
the fund.'*® And the Commission would need to make an initial
determination as to whether it was a necessity for the utility to have such
a fund.

Timber Creek fails to establish that it requires such a fund and
the multiple factors involved with establishing and properly regulating
such a fund lend themselves to rulemaking not a single adjudication.
The Commission believes that its ongoing workshop, File Number WW-
2009-0386, is the appropriate forum to address this issue.

The substantial and competent evidence in the record as a
whole supports the conclusion that Timber Creek has failed to establish
the need for a Contingency/Emergency Repair Fund. Consequently, the
Commission will not authorize any recovery in rates for such a fund.

IV. Final Decision

In making this decision, the Commission has considered the
positions and
arguments of all of the parties. After applying the facts, as it has found
them, to the law to reach its conclusions, the Commission has reached
the following final decision.

Timber Creek has, by a preponderance of the evidence, met its
burden of proving that the salaries authorized for its employees in this
order are the just and reasonable amounts to be recovered in rates for
employee compensation. Timber Creek has also, by a preponderance of
the evidence, met its burden of proving that $36,170 is the just and
reasonable amount to be recovered in rates for rate case expense, as
amortized and allocated as described. Timber Creek has failed to meet
its burden to recover in rates amounts requested for rate case expense
from its prior rate case, for alternative energy exploration, for the alleged
under-recovery of Commission assessments, and for a
contingency/emergency repair fund.

The Commission further concludes, based upon its independent
review of the whole record that the rates approved in this order are just
and reasonable and support the provision of safe and adequate service.
The revenue increase approved by the Commission today is concluded
to be no more than what is sufficient to keep Timber Creek’s utility plants
in proper repair for effective public service, and insure to Timber Creek’s
investors an opportunity to earn a reasonable return upon funds

140 Exhibit 20, Busch Rebulttal, pp. 8-11; Transcript, pp. 212-220.
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invested.

THE COMMISSION ORDERS THAT:

1. Timber Creek Sewer Company shall file tariff sheets in
compliance with this order sufficient to recover revenues approved in the
body of this order no later than April 6, 2011.

2. No later than April 11, 2011, the Staff of the Missouri
Public Service Commission shall file its recommendation concerning
approval of Timber Creek Sewer Company’s compliance tariff sheets.

3. No later than April 11, 2011, the Staff of the Missouri
Public Service Commission and Timber Creek Sewer Company shall
jointly file updated and revised rate Accounting Schedule 1 that was
originally filed by Staff Witness Bret Prenger to reflect the approved
gross revenue requirement. These parties shall also jointly file a
statement comparing average residential monthly bills prior to and after
the implementation of the newly approved rates.

4. The “Unanimous Partial Agreement Regarding
Disposition of Small Sewer Company Revenue Increase,” filed on
October 7, 2010 is approved. The parties shall comply with the terms of
this agreement. A copy of that agreement is attached to this order as
“Attachment A” and it is incorporated by reference as if fully set forth.

5. Timber Creek Sewer Company shall establish a time
recording system for each of its employees.

6. All objections not ruled on are overruled and all pending
motions not otherwise disposed of herein, or by separate order, are
hereby denied.

7. This Report and Order shall become effective on April 9,
2011.

Gunn, Chm., Davis, Jarrett, and Kenney, CC., concur,

Clayton, C., concurs with separate concurring opinion to follow;
and certify compliance with the provisions

of Section 536.080, RSMo 2000.

Dated at Jefferson City, Missouri,
on this 30" day of March, 2011.
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In the Matter of the Application of Kansas City Power & Light
Company for Approval to Make Certain Changes in its Charges for
Electric Service to Continue the Implementation of Its Regulatory
Plan

In the Matter of the Application of KCP&L Greater Missouri
Operations Company for Approval to Make Certain Changes in its
Charges for Electric Service

File Nos. ER-2010-0355 & ER-2010-0356
Decided March 30, 2011

Accounting 838. The Commission intended to avoid a normalization error. Thus, the
Commission clarified its Report and Order to say that if the advanced coal tax credits are
allocated to GMO, it will lower the cost of service for GMO and also lower rates.

ORDER GRANTING CLARIFICATION OF REPORT AND ORDER
DIRECTING KCPL AND GMO TO APPLY TO THE IRS TO REVISE
THE MEMORANDUM OF UNDERSTANDING REGARDING
THE ADVANCED COAL TAX CREDITS FOR IATAN

On March 16, 2011, the Commission issued its Report and Order
Directing KCPL and GMO to Apply to the IRS to Revise the
Memorandum of Understanding Regarding the Advanced Coal Tax
Credits for latan (Report and Order). The Staff of the Missouri Public
Service Commission filed a Motion to Clarify Report and Order’
requesting that the Commission make three points of clarification. In
addition, Kansas City Power & Light Company (KCPL) and KCP&L
Greater Missouri Operations Company (GMO) filed an application for
rehearing and motion for clarification® regarding similar points as Staff
and requesting rehearing.

The first point is a rounding error by the Commission at ordered
paragraph 2 of the Report and Order. The Commission uses the
rounded figure of $26,500,000 when it should use $26,562,500. With
this order the Commission will correct that error.

Second, Staff suggests that the Commission had intended® to

! Filed March 18, 2011.
® Filed March 25, 2011.
3 Staff points to a conversation between Commissioner Davis and Mr. Zobrist (Transcript p.
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include a provision requiring KCPL to provide its application to the
Internal Revenue Service for reallocation of the Section 48A tax credits
to Staff for review before the application is made. KCPL reports that it
has contacted the IRS in preparation for making the request and
indicates that there is no formal “application.” KCPL, however, is not
opposed to providing the letter requesting the reallocation to Staff for its
review prior to sending it to the IRS. The Commission will clarify its
Report and Order to include this requirement.

Staff’s third point is requesting clarification of the Commission’s
ordered paragraph 3 which indicates that if the IRS does not agree to
alter the Memorandum of Understanding (MOU), then the Commission
will “impute” credits to GMO. Staff requests the Commission clarify when
this imputation will occur. KCPL also asks for rehearing or clarification of
this point. KCPL, however, believes that the entire paragraph should be
removed from the order as it will cause a normalization violation which
the Commission’s order clearly indicates it wishes to avoid. KCPL also
requests that the Commission clarify the Commission’s intent that if
KCPL is unsuccessful in getting a modification of the MOU, then the
Commission intends for a ratable portion of the $26,562,500 calculated
on the basis of the book life of latan 2 assets to be included as a
reduction of cost of service in a future GMO rate proceeding. In addition,
KCPL requests guidance from the Commission as to whether its credits
will be reduced by a like amount. Finally, KCPL requests that the
Commission delete the word “imputed” and replace it with the word
“allocated” in Finding of Fact 24 to clarify this intent.

KCPL is correct in that the Commission’s intent is to avoid a
normalization error. KCP&L is also correct that this Commission and
future Commissions are not prohibited in future rate cases from
considering the ratemaking treatment afforded to future events. Thus,
with this order the Commission clarifies that KCPL's understanding of the
Commission’s intent is correct. The Commission did not intend to
‘impute” the tax credits. The Commission’s intent was to make it clear
that KCPL has created an inequity for GMO customers and the
Commission intends for GMO’s customers to be made whole. Thus, the
Commission is directing KCPL to request the IRS to alter the MOU. If
that alteration does not occur, then the Commission will consider the
ratemaking treatment to afford the tax credit in a future rate case.
Therefore, the Commission will clarify its Report and Order by removing

3902) and the testimony of Paul Harrison (Ex. KCP&L-223, p. 20 and Ex. GMO-222, p. 22).
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ordered paragraph 3 and replacing the word “imputed” in Finding of Fact
24,

KCPL also requests rehearing of the Commission’s Report and
Order. KCPL raises no new issues for the Commission’s consideration
and the Commission denies rehearing.

THE COMMISSION ORDERS THAT:

1. The application for rehearing of the Report and Order
Directing KCPL and GMO to Apply to the IRS to Revise the
Memorandum of Understanding Regarding the Advanced Coal Tax
Credits for latan is denied.

2. Ordered paragraph 2 of the Report and Order Directing
KCPL and GMO to Apply to the IRS to Revise the Memorandum of
Understanding Regarding the Advanced Coal Tax Credits for latan is
corrected by replacing “$26,500,000” with “$26,562,500.”

3. Finding of Fact 24 of the Report and Order Directing
KCPL and GMO to Apply to the IRS to Revise the Memorandum of
Understanding Regarding the Advanced Coal Tax Credits for latan is
clarified by replacing the word “imputed” with the word “allocated.”

4. The Report and Order Directing KCPL and GMO to
Apply to the IRS to Revise the Memorandum of Understanding
Regarding the Advanced Coal Tax Credits for latan is further clarified by
deleting ordered paragraph 3.

5. Kansas City Power & Light Company shall present its
letter and other information being presented to the IRS as a request for
amendment of the Memorandum of Understanding to the Staff of the
Commission for its review prior to sending it to the Internal Revenue
Service.

6. The Staff of the Commission shall advise the
Commission if it is unsatisfied with the request set out in paragraph 5.

7. Kansas City Power & Light Company shall advise the
Commission of the outcome of its request that the Internal Revenue
Service modify and amend the Memorandum of Understanding.

8. This order shall become effective on April 5, 2011.

Gunn, Chm., Clayton, Davis,
Jarrett, and Kenney, CC., concur.

Dippell, Deputy Chief Regulatory Law Judge
*NOTE: See pages 111, 142, 189, 328, 367 and 534 for other orders in these cases.
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In the Matter of the Application of Kansas City Power & Light
Company for Approval to Make Certain Changes in its Charges for
Electric Service to Continue the Implementation of Its Regulatory
Plan

File No. ER-2010-0355
April 12, 2011

Evidence, Practice And Procedure §26. The Commission presumes a utility’s costs were
prudently incurred. Utilities seeking a rate increase are not required to demonstrate in their
cases-in-chief that all expenditures are prudent. Any party can challenge the presumption
of prudence by creating a serious doubt as to the prudence of an expenditure. Once a
serious doubt is raised, the burden shifts to the utility to dispel those doubts and prove
prudence.

Expense §22. A party must provide evidence that the utility’s actions caused higher costs
than if prudent decisions had been made. This includes evidence as to the amount that the
expenditures would have been had the utility acted in a prudent manner.
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REGULATORY LAW JUDGES: Ronald D. Pridgin, Senior, and
Nancy Dippell, Deputy Chief

In Memoriam

The Commissioners and all the employees at the Commission
express their deepest sympathy to Curtis Blanc’'s family, friends, and
colleagues for his untimely death which occurred on February 16, 2011,
while he was in Jefferson City in order to attend the scheduled hearings
for these cases.

Procedural History

On June 4, 2010, Kansas City Power & Light Company
submitted to the Commission proposed tariff sheets, effective for service
on and after May 4, 2011, that are intended to implement a general rate
increase for electrical service provided in its Missouri service area.
KCP&L’s proposed tariffs would increase its Missouri jurisdictional
revenues by approximately $92 million, or by 13.78%. The Commission
issued an Order and Notice on June 11, in which it gave interested
parties until July 1 to request intervention.*

The Commission received timely intervention requests from:
Union Electric Company, d/b/a Ameren Missouri, Missouri Gas Energy, a
Division of Southern Union Company; Hospital Intervenors?, the United
States Department of Energy, AARP, Consumers Council of Missouri,
and the Missouri Retailers Association. In addition, the Commission
received untimely intervention requests from the Dogwood Energy, LLC,
and IBEW Local Unions 1464, 1613, and 412. The Commission granted
these requests.

In addition, in Commission File No. EO-2005-0329, KCP&L had
entered into a Stipulation and Agreement regarding an Experimental
Regulatory Plan, which was the genesis for this rate case. A portion of
that agreement provided that the non-KCP&L signatories would
automatically become intervenors in this rate case. The non-KCP&L
signatories to the Stipulation and Agreement in File No. EO-2005-0329
that are intervenors in this case are: the Staff of the Commission; the

! Calendar dates refer to 2010 unless otherwise noted.

2 Consisting of Carondelet Health, Crittenton Children’s Center, HCA Midwest Health
System, North Kansas City Hospital, Research Medical Center, Research Psychiatric
Center, Saint Luke’s Cancer Institute, Saint Luke’s Health System, Saint Luke’s Hospital of
Kansas City, Saint Luke’s Northland Hospital — Barry Road Campus, St. Joseph Medical
Center, and Truman Medical Center, Inc.
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Office of the Public Counsel; the Missouri Department of Natural
Resources; Praxair, Inc.; Missouri Industrial Energy Consumers; Ford
Motor Co.; The Empire District Electric Company; Missouri Joint
Municipal Electric Utility Commission; and the City of Kansas City,
Missouri.

The test year is the 12 months ending December 31, 2009,
updated for known and measureable changes through June 30, 2010,
and trued-up through December 31, 2010.> The Commission held local
public hearings in Nevada, St. Joseph, Kansas City, Riverside, Lee’s
Summit, and Carrollton. The evidentiary hearing went from January 18
throu%h February 4, 2010. The true-up hearing was on March 3-4,
2010.

Non-Unanimous Stipulations and Agreements

The Commission received seven Non-Unanimous Stipulations
and Agreements from February 2 to March 23, 2011. Those stipulations
resolved: depreciation, amortizations, an Economic Relief Pilot Program,
employee severance cost, Supplemental Executive Retirement Pension
cost, advertising cost, bad debt expense, cash working -capital,
production management, allocation methodology for off-system sales
margins, talent assessment program cost, Proposition C expenses, call
center reporting, tracker use for latan operation and maintenance
expenses, transmission expense and revenue tracker, SO2 emission
allowance regulatory liability, outdoor lighting, class cost of service and
rate design, pensions and other post employment benefits, and latan
common costs.

No parties objected. Therefore, as permitted by Commission
Rule 4 CSR 240-2.115, the Commission will treat the stipulations as if
they were unanimous. The Commission finds the above-referenced
stipulations reasonable and approves them.

General Findings of Fact

1. Kansas City Power & Light Company (“KCP&L”) and
KCP&L Greater Missouri Operations Company (“GMQ”) are both wholly
owned by Great Plains Energy, Inc. (“GPE”). Their service areas in
Missouri are shown on Schedule 2 to the direct testimony of Cary G.

% Ex. KCP&L 210, p. 9.

4 Some issues between KCP&L/GMO were “common” issues, most of which were also
heard during this time. The remainder of the issues were heard during the GMO hearing.
Because KCP&L and GMO are separate companies with separate tariffs, the Commission
will issue a separate Report and Order for GMO later.
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Featherstone.”

2. Collectively, KCP&L and GMO operate and present
themselves to the public under the brand and service mark “KCP&L.”
The workforce for GMO consists of KCP&L employees; GMO has no
employees of its own. Before it was acquired by GPE, GMO was named
Aquila, Inc., and before that, Utilicorp United, Inc.®

3. KCP&L serves approximately 509,000 customers, of
which about 450,000 are residential customers, about 57,000 are
commercial customers and the remaining about 2,000 are industrial,
municipal and other utility customers. To serve these customers, KCP&L
owns and operates 571 MW of nuclear generating capacity and, with
latan 2, about 2,774 MW of coal capacity,7 and with Spearville 2, 148
MW of wind capacity, 829 MW of natural gas-fired combustion turbine
capacity, and 302 MW of oil-fired combustion turbine capacity. It also
purchases power.®

4, GMO has approximately 312,000 customers, of which
about 273,500 are residential customers, about 38,000 are commercial
customers and the remaining about 500 customers are industrial,
municipal and other utility customers. To serve these customers, GMO
owns, with latan 2, 2,128 MW of generating capacity, of which 1,045 MW
is coal capacity,g 1,019 MW is natural gas-fired combustion turbine
capacity, and 64 MW is oil-fired combustion turbine capacity. Like
KCP&L, it also purchases power. ™

5. These two rate cases started on June 4, 2010, when
KCP&L and GMO filed applications and proposed tariff changes to
implement general electric rate increases. The cases are File Nos. ER-
2010-0355 and ER-2010-0356, respectively. KCP&L stated its
application was designed to recover an additional $92.1 million per year
in rate revenues, a 13.8% increase.™ By its true-up direct case filed on
February 22, 2011, KCP&L stated its revenue deficiency is $55.8

® Ex. KCP&L 215.

6 Ex. KCP&L 210, p. 1; Ex. KCP&L 215, pp. 3-4 & 12; Ex. GMO 210, p. 1; Ex. GMO 215,
p. 3, 11.
latan 2 ownership is 54.7% of 850 MW, equaling 465 MW.

8 Ex. KCP&L 210, pp. 1-2; Ex. KCP&L 215, p. 43.

% |atan 2 ownership is 18% of 850 MW, equaling 153 MW.

10 £y GMO 210, pp. 1-2; Ex. GMO 215, p. 34.

M Ex KCP&L 215, pp. 10-11; Ex. GMO 215, pp. 3-4.
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million.* In its true-up direct case filed that same day, Staff
recommended an annual increase in revenue requirement of
$9.6 million.™

6. GMO’s service area is divided into two separate rate
districts referred to as MPS and L&P. The MPS rate district includes
parts of Kansas City, Lee’s Summit, Sedalia, Warrensburg and
surrounding areas. The L&P rate district is in and about St. Joseph,
Missouri. GMO stated its application was designed to recover an
additional $75.8 million per year in rate revenues from its customers in its
MPS rate district, a 14.4% increase, and an additional $22.1 million per
year in rate revenues from its customers in its L&P rate district a 13.9%
increase.’ By its true-up direct case filed on February 22, 2011, GMO
stated its revenue deficiency for MPS is $65.2 million and its revenue
deficiency for L&P is $23.2 million.™ In its true-up direct case filed that
same day, Staff recommended an annual increase in revenue
requirement for MPS of $4.6 million and an increase of $16.6 million for
L&P."

General Conclusions of Law

1. The Missouri Public Service Commission, having
considered all of the competent and substantial evidence upon the whole
record, makes the following findings of fact and conclusions of law. The
positions and arguments of all of the parties have been considered by
the Commission in making this decision.

2. Failure to specifically address a piece of evidence,
position or argument of any party does not indicate that the Commission
has failed to consider relevant evidence, but indicates rather that the
omitted material was not dispositive of this decision. When making
findings of fact based upon witness testimony, the Commission will
assign the appropriate weight to the testimony of each witness based
upon their qualifications, expertise and credibility with regard to the
attested to subject matter.’

12 Ex. KCP&L 114, p. 1; Ex. KCP&L 117, p. 1 (but per the Staff's reconciliation, KCP&L's
requested revenue increase is $66.5 million).

3 Ex. KCP&L 304, p. 4.
1 Ex. GMO 210, p. 7; Ex. GMO 215, pp. 3, 10; Ex. KCP&L 215, Sch. 2.
15 Ex. GMO 58, p. 1.
18 Ex. KCP&L 304, p. 4.

7 Witness credibility is solely within the discretion of the Commission, who is free to
believe all, some, or none of a witness’ testimony. State ex. rel. Missouri Gas Energy v.
Public Service Comm’n, 186 S.W.3d 376, 389 (Mo. App. 2005).
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Conclusions of Law Regarding Jurisdiction

3. KCP&L is an electric utility and a public utility subject to
Commission jurisdiction.”® The Commission has authority to regulate the
rates KCP&L may charge for electricity."

4, The Commission is authorized to value the property of
electric utilities in Missouri.?’ Necessarily, that includes property and
other assets proposed for inclusion in rate base. In determining value,
“the commission may consider all facts which in its judgment have any
bearing upon a proper determination of the question . . . .”*> The courts
have held that this statute means that the Commission’s determination of
the proper rate must be based on consideration of all relevant factors.?
Relevant factors include questions raised by stakeholders about the
prudency and necessity of utility construction decisions and
expenditures.

5. In making its determination, the Commission may adopt
or reject any or all of any witnesses’ testimony.?®> Testimony need not be
refuted or controverted to be disbelieved by the Commission.”* The
Commission determines what weight to accord to the evidence
adduced.® “It may disregard evidence which in its judgment is not
credible, even though there is no countervailing evidence to dispute or
contradict it.”*® The Commission may evaluate the expert testimony
presented to it and choose between the various experts.27

6. The Staff of the Commission is represented by the
Commission’s Staff Counsel, an employee of the Commission authorized

8 Section 386.020(15), (42) RSMo 2006 (all statutory cites to RSMo 2006 unless
(l)éherwise indicated).
Section 393.140(11).
2% Section 393.230.1, RSMo.
%! Section 393.270.4, RSMo.
= State ex rel. Missouri Water Co. v. Public Service Commission, 308 S.w.2d 704, 719
(Mo. 1957); State ex rel. Midwest Gas Users' Association v. Public Service Commission,

976 S.W.2d 470, 479 (Mo. App., W.D. 1998); State ex rel. Office of Public Counsel v.
Public Service Commission of Missouri, 858 S.W.2d 806 (Mo. App., W.D. 1993).

3 State ex rel. Associated Natural Gas Co. v. Public Service Commission, 706 S.W.2d
870, 880 (Mo. App., W.D. 1985).
4 State ex rel. Rice v. Public Service Commission, 359 Mo. 109, __ , 220 S.W.2d 61, 65
gk;anc 1949).
Id.
2.
2 Associated Natural Gas, supra, 706 S.W.2d at 882.
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by statute to “represent and appear for the commission in all actions and
proceedings involving this or any other law [involving the commission.]”28
The Public Counsel is appointed by the Director of the Missouri
Department of Economic Development and is authorized to “represent
and protect the interests of the public in any proceeding before or appeal
from the public service commission[.]"29 The remaining parties include
governmental entities, other electric utilites, and industrial and
commercial consumers.

Burden of Proof

7. “At any hearing involving a rate sought to be increased,
the burden of proof to show that the increased rate or proposed
increased rate is just and reasonable shall be upon the . . . electrical
corporation . . . and the commission shall give to the hearing and
decision of such questions preference over all other ciuestions pending
before it and decide the same as speedily as possible.” 0

Ratemaking Standards and Practices

8. The Commission is vested with the state's police power
to set "just and reasonable" rates for public utility services,* subject to
judicial review of the question of reasonableness.®? A “‘just and
reasonable” rate is one that is fair to both the utility and its customers;** it
is no more than is sufficient to “keep public utility plants in proper repair
for effective public service, [and] . . . to insure to the investors a
reasonable return upon funds invested.”* In 1925, the Missouri
Supreme Court stated:*®

2 Section 386.071.

%% Sections 386.700 and 386.710.

%0 Section 393.150.2.

3 Section 393.130, in pertinent part, requires a utility's charges to be "just and reasonable"
and not in excess of charges allowed by law or by order of the commission.
Section 393.140 authorizes the Commission to determine "just and reasonable" rates.

St. exrel. City of Harrisonville v. Pub. Serv. Comm'n of Missouri, 291 Mo. 432,
236 S.W. 852 (Mo. banc. 1922); City of Fulton v. Pub. Serv. Comm'n, 275 Mo. 67,
204 S.W. 386 (Mo. banc. 1918), error dis’d, 251 U.S. 546, 40 S.Ct. 342, 64 L.Ed. 408; City
of St. Louis v. Pub. Serv. Comm'n of Missouri, 276 Mo. 509, 207 S.W. 799 (1919);
Kansas City v. Pub. Serv. Comm'n of Missouri, 276 Mo. 539, 210 S.W. 381 (1919), error
dis’d, 250 U.S.652, 40S.Ct.54, 63L.Ed.1190; Lightfoot v. City of Springfield,
361 Mo. 659, 236 S.W.2d 348 (1951).

B St. ex rel. Valley Sewage Co. v. Pub. Serv. Comm'n, 515 S.W.2d 845 (Mo. App. 1974).

3 St. ex rel. Washington University et al. v. Pub. Serv. Comm'n, 308 Mo. 328, 344-45,
%572 S.W. 971, 973 (Mo. banc 1925).
Id.



KANSAS CITY POWER & LIGHT COMPANY

20 Mo. P.S.C. 3d 209

The enactment of the Public Service Act marked a

new era in the history of public utilities. Its purpose is to

require the general public not only to pay rates which will

keep public utility plants in proper repair for effective

public service, but further to insure to the investors a

reasonable return upon funds invested. The police

power of the state demands as much. We can never

have efficient service, unless there is a reasonable

guaranty of fair returns for capital invested. * * * These

instrumentalities are a part of the very life blood of the

state, and of its people, and a fair administration of the

act is mandatory. When we say "fair,” we mean fair to

the public, and fair to the investors.

9. The Commission’s guiding purpose in setting rates is to
protect the consumer against the natural monopoly of the public utility,
generally the sole provider of a public necessity.36 “[T]he dominant
thought and purpose of the policy is the protection of the public . . [and]
the protection given the utility is merely incidental.”®” However, the
Commission must also afford the utility an opportunity to recover a
reasonable return on the assets it has devoted to the public service.*®
“There can be no argument but that the Company and its stockholders
have a constitutional right to a fair and reasonable return upon their
investment.”*

10. The Commission has exclusive jurisdiction to establish
public utility rates,”® and the rates it sets have the force and effect of
law.* A public utility has no right to fix its own rates and cannot charge
or collect rates that have not been approved by the Commission; *?
neither can a public utility change its rates without first seeking authority
from the Commission.”® A public utility may submit rate schedules or

% May Dep't Stores Co. v. Union Elec. Light & Power Co., 341 Mo. 299, 107 S.W.2d 41, 48
gl;/lo. App. 1937).

St. ex rel. Crown Coach Co. v. Pub. Serv. Comm'n, 179 S.W.2d 123, 126 (1944).
8 St. ex rel. Utility Consumers Council, Inc. v. Pub. Serv. Comm'n, 585 S.W.2d 41, 49 (Mo.
banc 1979).
%9 st. ex rel. Missouri Public Service Co. v. Fraas, 627 S.W.2d 882, 886 (Mo. App. 1981).
40 May Dep't Stores, supra,107 S.W.2d at 57.
j; Utility Consumers Council, supra, 585 S.W.2d at 49.

Id.
. Deaconess Manor Ass'n v. Pub. Serv. Comm'n, 994 S.W.2d 602, 610 (Mo. App. 1999).
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“tariffs,” and thereby suggest to the Commission rates and classifications
which it believes are just and reasonable, but the final decision is the
Commission's.** Thus, “[rJatemaking is a balancing process.”*

11. Ratemaking involves two successive processes: first,
the determination of the “revenue requirement,” that is, the amount of
revenue the utility must receive to pay the costs of producing the utility
service while yielding a reasonable rate of return to the investors.*

12. The second process is rate design, that is, the
construction of tariffs that will collect the necessary revenue requirement
from the ratepayers. Revenue requirement is usually established based
upon a historical test year that focuses on four factors: (1) the rate of
return the utility has an opportunity to earn; (2) the rate base upon which
a return may be earned; (3) the depreciation costs of plant and
equipment; and (4) allowable operating expenses. The calculation of
revenue requirement from these four factors is expressed in the following
formula:

RR=C+(V-D)R

where: RR = Revenue Requirement;

C = Prudent Operating Costs,
including Depreciation
Expense and Taxes;

\% = Gross Value of Utility
Plant in Service;

D = Accumulated
Depreciation; and

R = Overall Rate of Return or
Weighted Cost of Capital.

13. The return on the rate base is calculated by applying a

rate of return, that is, the weighted cost of capital, to the original cost of
the assets dedicated to public service less accumulated depreciation.*’
14. The Public Service Commission Act vests the
Commission with the necessary authority to perform these functions.
The Commission can prescribe uniform methods of accounting for

a4 May Dep't Stores, supra,107 S.W.2d at 50.
s St. ex rel. Union Elec. Co. v. Pub. Serv. Comm'n, 765 S.W.2d 618, 622 (Mo. App. 1988).

6 St. ex rel. Capital City Water Co. v. Missouri Pub. Serv. Comm'n, 850 S.W.2d 903, 916
n. 1 (Mo. App. 1993).
4 See St. ex rel. Union Elec. Co., 765 S.W.2d at 622.
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utilities, and can examine a utility's books and records and, after hearing,
can determine the accounting treatment of any particular transaction.*® In
this way, the Commission can determine the utility's prudent operating
costs. The Commission can value the property of electric utilities
operating in Missouri that is used and useful to determine the rate
base.*’ Finally, the Commission can set depreciation rates and adjust a
utility's depreciation reserve from time-to-time as may be necessary.>

15. The Revenue Requirement is the sum of two
components: first, the utility's prudent operating expenses, and second,
an amount calculated by multiplying the value of the utility’s depreciated
assets by a rate of return. For any utility, its fair rate of return is simply
its composite cost of capital. The composite cost of capital is the sum of
the weighted cost of each component of the utility's capital structure.
The weighted cost of each capital component is calculated by multiplying
its cost by a percentage expressing its proportion in the capital structure.
Where possible, the cost used is the "embedded" or historical cost;
however, in the case of Common Equity, the cost used is its estimated
cost.

16. Because the parties have no dispute regarding rate
design or depreciation, the Commission will resolve the issues below in
the following order: rate base, rate of return, and expenses.

The Issues

Being unable to agree on how to phrase many issues, KCP&L
and Staff submitted separate lists of issues for determination by the
Commission. The Commission phrases and resolves the issues herein.
|. Rate Base

A. latan

Should the latan 1 and 2 Rate Base Additions be included in
rate base in this proceeding?

Should the Commission presume that the costs of those
additions were prudently incurred until a serious doubt has been
raised as to the prudence of the investment by a party to this
proceeding?

Has a serious doubt regarding the prudence of the latan 1
and 2 additions been raised?

*® Section 393.140.
49 Section 393.230. Section 393.135 expressly prohibits the inclusion in electric rates of
costs pertaining to property that is not "used and useful.”

% Section 393.240.
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Should the Company’s conduct be judged by asking
whether the conduct was reasonable at the time, under all the
circumstances, considering that the company had to solve its
problem prospectively rather than in reliance on hindsight?

Did KCP&L prudently manage the latan 1 and 2 projects?

Is the December 2006 Control Budget Estimate the definitive
estimate?

Should the costs of the latan 1 and 2 projects be measured
against the Control Budget Estimate?

Should the latan 1, 2 and common regulatory assets be
included in rate base, as well as the annualized amortization

expense?
Findings of Fact — latan
7. On August 5, 2005, the Commission approved the

Stipulation and Agreement in File No. EO-2005-0329 (“Regulatory
Plan”). Under the Regulatory Plan, KCP&L has embarked upon a series
of infrastructure and customer enhancement projects valued at over
$2.64 billion. Section 111.B.4. of the Regulatory Plan which identifies the
required level of KCP&L'’s reporting of the Comprehensive Energy Plan
(“CEP”) Projects states: Section 111.B.4. of the Regulatory Plan identifies
the required level of KCP&L'’s reporting of the CEP Projects:

KCPL shall provide status updates on these

infrastructure commitments to the Staff, Public Counsel,

MDNR and all other interested Signatory Parties on a

quarterly basis. Such reports will explain why these

investment decisions are in the public interest. In
addition, KCPL will continue to work with the Staff,

Public Counsel and all other interested Signatory Parties

in its long-term resource planning efforts to ensure that

its current plans and commitments are consistent with

the future needs of its customers and the energy needs

of the State of Missouri.”*

8. KCP&L complied with this requirement by providing
nineteen (19) written Quarterly Reports to Staff, OPC, and any other
interested party, starting with the first quarter of 2006 through the third
quarter of 2010.>

9. KCP&L recently submitted the 20" Quarterly Report on

o1 See Commission File No. EO-2005-0329, Stipulation and Agreement at 111.B.4, p. 46.
2 See Tr. pp. 1160-65; Ex. KCP&L 69, pp. 19-24; Ex. KCP&L 70, pp. 2, 4, 8, 38,
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February 15, 2011. Those Quarterly Reports discuss the status of the
Regulatory Plan infrastructure investments, and other specific significant
issues existing during the reporting period. KCP&L also met regularly
with Staff, OPC, and representatives of the Signatory Parties to discuss
the contents of the Quarterly Reports, as well as provide more current
information if available at the time of the meeting.>

10. In addition, the Missouri Retailers Association’s (“MRA”)
consultant, Walter Drabinski and his colleagues from Vantage
Consulting, also received the Quarterly Reports and attended the
Quarterly Meetings that KCP&L held with the Kansas Corporation
Commission (“KCC”) Staff.>

11. Mr. Drabinski visited the latan Project site and met with
KCP&L on seventeen (17) separate occasions.>®

12. KCP&L responded to Mr. Drabinski's data requests and
provided to Mr. Drabinski unfettered access to KCP&L’s project
personnel, its consultants, and the latan Project documentation. Mr.
Drabinski agreed that the information provided was sufficient for him to
perform a prudence analys;is.56

13. The Quarterly Reports identified the latan Project’s risks
as they were known throughout the Project and KCP&L'’s strategy for
mitigating those risks. In the first quarter 2007 Quarterly Report, KCP&L
began including a specific section entitled “Identification of Project Risks”
to desgibe the key issues recognized by management regarding latan
Unit 2.

14, The risks identified and tracked in the Quarterly Reports
were primarily the same risks that KCP&L identified in the analysis of
contingency that was performed in establishing the Control Budget
Estimate in December 2006.%®

15. Mr. Giles describes in his testimony the risks and
mitigation plans that KCP&L was tracking throughout the life of the
Project.”

Cost Control System and Unidentified Cost Overruns

%3 See Tr. pp. 1160-64.
% Tr. pp. 1586-1590.
55
Id.
%% See Tr. p. 1586, In. 22 to p. 1590, In. 25.
%7 See Ex. KCP&L 71 : see also Ex. KCP&L 24, pp. 18-26; Ex. KCP&L 25, pp. 37-41.
%% See Ex. KCP&L 24, pp. 20-24; Ex. KCP&L-25, pp. 39- 41.
%9 See Ex. KCP&L 24, pp. 20-24.
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16. Both Staff and KCP&L agreed that for purposes of the
Stipulation, the Control Budget Estimate would serve as the baseline
budget for the Projects and the Definitive Estimate from which the latan
Units 1 and 2 Projects would be measured.®

17. KCP&L’s witnesses Mr. Archibald, Mr. Meyer and Mr.
Nielsen, as well as the Missouri Retailer's Association witness Mr. Walter
Drabinski and Staffs Mr. Elliott, each showed that the Cost Control
System that KCP&L developed for the latan Project allowed for an¥
interested party to fully examine the costs incurred on the latan Project.®

18. KCP&L’s Cost Control System provided the guidance
needed to establish the latan Project’s Cost Portfolio, which it uses for
day-to-day tracking and management of latan Project’s costs.”

19. The Cost Control System contains all the information
needed to both identify and explain each of the overruns to the Control
Budget Estimate that occurred on the latan Project.®

20. Mr. Meyer placed KCP&L’s Cost Control System in the
top quartile of those he has seen, and believes this system has allowed
for the effective cost management of the latan Projects.®

21. KCP&L'’s cost control system is consistent with industry
best practices.®®
22. KCP&L'’s cost control system allows any interested party

to this matter to track every dollar that KCP&L spent on the latan Project,
regardless of whether the costs were anticipated in the Control Budget
Estimate or constitute a cost overrun to the Control Budget Estimate:
“Our system allows you to track through every dollar that's spent from
cradle to grave and understand where it was spent and wherever the
overrun occurred.”®

23. KCP&L complied with the requirements in the
Regulatory Plan regarding the cost control process for construction
expenditures. Section 111.B.1.q. of the Regulatory Plan requires that
KCP&L do the following:

%9 See Tr. at 1095-97; 2643-44.
81 See Ex. KCP&L 25, pp. 20-22; Ex. KCP&L 4, pp. 3-4; Tr. pp. 2176-77.

62 Ex. KCP&L 205, p. 10; see also Ex. KCP&L 44, pp. 3, 10-12, p. 30, and Schs.
DFM2010-17 to DFM2010-24; Ex. KCP&L 46, p. 26.

%3 See Ex. KCP&L 205, pp. 11-13.

% See Ex. KCP&L 44, pp. 3, 7-8.

%5 See Ex. KCP&L-43, p. 5, In. 10; Ex. KCP&L 46, pp. 249-250.
8 11, at 2176-77.
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KCPL must develop and have a cost control system in

place that identifies and explains any cost overruns

above the definitive estimate during the construction

period of the latan 2 project, the wind generation

projects and the environmental investments.

24, KCP&L has complied with these requirements. First,
KCP&L developed a comprehensive Cost Control System which
provides key guidance to each of the CEP Projects governed by the
Stipulation.®

25. KCP&L’s Cost Control System, which was transmitted to
the Staff and the other Signatory Parties’ representatives on July 10,
2006, “describes the governance considerations, management
procedures, and cost control protocols for the CEP Projects” including
the latan Project.®®

26. On July 11, 2006, KCP&L representatives met with
members of the Staff and the other interested parties. Staff raised no
concerns at that meeting.®®

27. Additionally, KCP&L has conducted quarterly meetings
addressing Project issues, including costs, and provided Staff with
thousands of well-organized and detailed documents describing and
explaining the cost overruns and has explained to Staff multiple times in
face-to-face meetings how the documents can be used to identify and
explain the overruns on the latan Project.”

28. Further, the Cost Control System states that the latan
Project’s cost performance would be measured against the Project’s
Control Budget Estimate (i.e., Definitive Estimate), and to do so, the
latan Project’'s Control Budget “will identify the original budget amount
(whether contracted or estimated) for each line item of the Project’s costs
and will track those budget line items against the following:

Costs committed to date

Actual paid to date

Change orders to date

Expected at completion, based on current
forecasts.””*

Ex. KCP&L 38, at Sch. SJ2010-1.

Ex. KCP&L 25, p. 21, In. 9-11; KCP&L 38, Sch. SJ2010-1, p. 3.
Ex. KCP&L 25, p. 22.

Ex. KCP&L 25, p. 4, In. 4-7.

Ex. KCP&L 38, Sch. SJ2010-1, p. 17.
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29. The Cost Control System also identified the Ilatan
Project’s actual and budgeted costs would be tracked in comparison to
latan Unit 1 Project’'s and latan Unit 2 Project's respective Definitive
Estimates. The Cost Control System states that:

The Project Team will develop a Definitive Estimate for

each Project that will provide an analytical baseline for

evaluating Project costs. The estimate will establish

anticipated costs for individual work activities and all
procurements. The Definitive Estimate will be used to
establish each Project’s Control Budget.72

30. Second, KCP&L created a Definitive Estimate. KCP&L'’s
prefiled Testimony describes in detail the process KCP&L used for
developing the Control Budget Estimates for both latan 1 and 2.3

31. Staff and KCP&L agreed that the Control Budget
Estimate would serve as the baseline budget for the Projects and the
Definitive Estimate from which the latan Units 1 and 2 Projects would be
measured.”

32. Third, KCP&L met its obligation to report on the status of
the Definitive Estimate. Once each Project’s Control Budget Estimate
was in place, the latan Project team began tracking costs in the manner
described in the Cost Control System.”

33. As the latan Project progressed, KCP&L met its
obligation to “identify and explain” all cost overruns on the latan Project.
With the Definitive Estimate in place, the latan Project team developed a
“Cost Portfolio” which it uses for day-to-day tracking and management of
latan Project’s costs.”

34. KCP&L’s Cost Portfolio comprises the necessary
management reports and information needed for cost tracking, cash flow,
change order tracking and management.””

35. Within the Cost Portfolio, there is a specific report
entitled the “K-Report” which is the report that delineates discrete line
items of cost including each and every budget change that has occurred

72 |d. at Sch. SJ2010-1, at p. 8.

3 Ex. KCP&L 24, pp. 15-18, Ex. KCP&L 43, pp. 6-16.

™ See Tr. pp. 1095-97, 2643-44), Staff's Position Statement, p. 9.
> See Ex. KCP&L 25, pp. 20-22.

7% See Ex. KCP&L 4, pp. 3-4.

.
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along with all costs actually expended.”

36. KCP&L has provided this report to Staff in summary form
each quarter since the creation of the Control Budget Estimate in the first
guarter of 2007, and has provided Staff with access to the detailed Cost
Portfolio on a monthly basis since that time.”

37. Staff admits that KCP&L’s cost control system has the
ability to track cost overruns. As the Staff's own report states: “KCPL’s
control budget is very detailed with hundreds of line items. Itis clear that
KCPL has the ability to track, identify and explain control budget
overruns.”®

38. In keeping with the collaborative process that KCP&L
began when it negotiated the Stipulation, KCP&L made every effort at
every stage of the process to be fully transparent and accommodating for
all the Signatory Parties to access its records and information to ensure
that the latan Project stayed on track, as well as self-reporting all
variances in cost and schedule.®

39. Moreover, KCP&L transparently reported each and
every major decision that KCP&L makes, the basis for those decisions,
the risks both real and perceived and the implications to those decisions
to the Project’s cost and schedule so that Staff could render its own
independent assessment to the Commission regarding KCP&L’s
prudence.®

40. As a prime example of this transparency, KCP&L invited
the Staff to participate in the 2008 cost reforecast process and all of the
documents that KCP&L generated in each cost reforecast (collectively
the “Cost Reforecasts”) were timely provided to Staff for its review.*

41. KCP&L also met with Staff at the conclusion of each of
the Cost Reforecasts to discuss the resultant changes to the latan
Project’s projected estimate at completion (‘EAC”).**

Cost Variance Identification

42. Mr. Meyer was engaged by KCP&L as part of the Schiff
Hardin team and his role on the latan Project included examining the

8.

9 See Ex. KCP&L 25, pp. 22-23.
80 Ex. KCP&L 205, p. 37.
8L Ex. KCP&L 25, pp. 20- 25: Ex. KCP&L 44, pp. 9-11.
82 Ex. KCP&L 25, pp. 20-23; Ex. KCP&L 4, pp. 14-15.
8 11, pp. 1091-92.

* Ex. KCP&L 25, pp. 24-25.
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changes that have been necessary for each Unit's Control Budget
Estimate.®

43. Mr. Meyer participated in the oversight of the latan
Project’s base cost estimate that ultimately became the latan Project’s
Control Budget Estimates, each of the latan Project's cost reforecasts,
and has examined in reasonable detail all of the documents that identify
and explain the cost overruns that have occurred on the latan Project.®®

44, Mr. Meyer concludes, “While the latan Project is very
complex, identifying variances based on the cost system is not, and
KCP&L’s project documentation, which was readily available to Staff,
explains the reasons for those variances.”®’

45, Mr. Meyer provides an overview of this analysis of the
latan Project costs, which consisted of: “1) Identifi[cation] from a side-
by-side comparison of the latan Project's Control Budget Estimate and
actual costs the largest cost overruns by line-item; and 2) Drill-down
through KCP&L’s well-organized back-up documentation on each line
item so as to obtain a better understanding of the cause of those
overruns.”®®

46. The variances were not caused by management
imprudence. The size of the overruns was much lower than overall cost
increases that were occurring in the industry at-large at the same time for
similar projects.®

47. Mr. Meyer reviewed the latan Project’'s cost trends as
part of his and Schiff Hardin’s oversight of KCP&L's four Cost
Reforecasts during the life of the Project.*

48. Mr. Meyer’s analysis is described in detail in his Rebuttal
Testimony and attached Schedules. o1
49. The “drill down” that Mr. Meyer describes involved

review of the documents described above from KCP&L’s Cost Control
System. Starting with the K-Report, Mr. Meyer identified the cost
overruns from the Control Budget Estimate. He performed his analysis
by narrowing the scope of his review to those items that “on their face
appear to be overruns or underruns” which he describes as a standard

8 Ex. KCP&L 44, p. 3.

8 4.

814,

8 1d. at 3-4.

8 4.

01d. at 17.

1 |d. at 17-44; Sch. DFM2010-7 to DFM2010-27.
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approach.”

50. Mr. Meyer did this by examining the aforementioned K-
Report and performing comparisons of the Control Budget Estimate’s
line items to confirm negative variances without regard to contingency
transfers.*®

51. In other words, Mr. Meyer verified on a line-by-line basis
which items cost more than the original estimate anticipated they would
regardless of how KCP&L treated it within its Cost Portfolio. Using this
method, Mr. Meyer was able to isolate the cost overruns and examine
the root cause of each category of costs where an overrun occurs and
thus make a determination regarding KCP&L'’s prudence in association
with that overrun. Mr. Meyer then analyzed and applied the Project’s
unallocated contingency from the Control Budget Estimate in the same
manner as employed by the project team to determine the extent of the
actual cost overrun on the Project.”

52. Mr. Meyer then examined the Recommendation to
Award Letters, Cost Reforecasts, Change Orders and Purchase Orders
to evaluate the explanations provided by KCP&L regarding these
overruns. Based on this review, Mr. Meyer describes how he initially
identified certain items as “omissions” because they were omissions from
the Control Budget Estimate and were needed for the construction of the
latan Project.

53. These omitted costs are essentially scope additions to
the latan Project and required an adjustment to the Control Budget
Estimate due to the fact that these items “could not have reasonably
characterized as avoidable costs due to any action or inaction on the part
of KCP&L’s management.*®

54, After making these adjustments, Mr. Meyer was left with
a list of variances in the K-Report that formed the basis of his analysis.®’
55. Because Mr. Meyer only evaluated the negative

variances (the overruns) and did not take into account any of the positive
variances (the underruns), the amount of these negative variances

Id. at 18.

Id. at 18-20.

Id. at Sch. DFM2010-14.
Id. at 22.

Id. at 23.
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actually exceeded the total overrun for the latan Project.*®

56. Then, utilizing the project's documentation in the Cost
Portfolio, Mr. Meyer assessed the identified root causes of these cost
overruns, and “bucketed” them into the following five categories:*

Reason
Code Definition

DESIGN MATURATION: This category captures work that is related to the
original scope of work, and is necessary for the design or construction of the

1 Unit. This could include field changes or necessary design changes based upon
information that became known after the original contract.

5 PRICING ESCALATION/CHANGES: This category captures increase in
material costs or rates from the original contracted amounts.

3 NEW SCOPE: This category captures the cost increases associated with work

scope that was never anticipated to be a part of a particular contractor's scope.

DESIGN AND/OR FABRICATION ERRORS: This category captures scope and
4 costs associated with engineering which caused rework in the field by the
affected contractor.

COST INCREASES DUE TO SCHEDULE: This category captures additional
5 costs paid to the contractor due to delays, compression, acceleration or lost
productivity.

57. Mr. Meyer identified the methodology for his
categorization of the cost overruns he identified, and explained his
reasoning for allocation of costs into each of these categories.100

58. Mr. Meyer used these reason codes so that these cost
items could be understood as part of general categories; however, his
analysis required review of the cost items themselves and all related
supporting documentation. Mr. Meyer describes the application of these
Reason Code Categories in his Rebuttal Testimony.101

59. There are two areas of Mr. Meyer’'s analysis, Design
Maturation and Cost Increases Due to Schedule, that encompass the
majority of the latan Project’s cost overruns that Mr. Meyer examined.
Based on his drill down from the Project's documentation, Mr. Meyer

% 14. at 24.
9 1d. at 26.
100 4. at 27-29.
101 4. at 25-44.
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assigned change orders to Category 1 (Design Maturation) and the
related Category 3 (New Scope) that represented costs “the Owner
would have incurred regardless of any act or omission on the part of the
Owner.”'%?

60. Mr. Meyer’s analysis of these items was further guided
by the concepts of “betterment” or “added value”. The Control Budget
Estimate was impacted by design maturation:

Q: What portions of the Project were most impacted

by design maturation in the time period from the

December 2006 CBE to June 2008?

A: For latan Unit 2, design maturation most readily

impacted areas of the final design that were dependent

on the details and workings of the major pieces of plant

equipment, functionality of that equipment and

operational aspects of that equipment in concert with

other systems. Portions of the design that were

impacted most by maturation included plant systems

such as electrical, water, air, ventilation and mechanical

operations. The final design of these plant systems

requires significant coordination and a full understanding

of the physical size, locations and functionality of

adjacent equipment and structural elements.

Q: Do costs of a project always rise as a result of

design maturation?

A: | would not say that “costs rise” due to design

maturation but rather one’s ability to more accurately

forecast the end cost of a project is enhanced as the

design is completed and that sometimes results in cost

projections increasing. As the design matures and the

project's scope becomes more defined, the work
guantities and related configurations can more readily be
determined. This in turn has an effect on work
sequences, overall schedule considerations, work-area
sharing arrangements, and time-function expenses.

Design evolution enhances an owner’s understanding of

the nature of a project’s various cost streams. As that

knowledge and understanding is incrementally accrued,

the project’s contingency should be re-evaluated in light

10214, at 27.
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thereof.

Q: When was the impact of design maturation most

apparent on the latan Unit 2 Project’s costs?

A: During the period between the establishment of the

CBE in December 2006 and the May 2008 Cost

Reforecast, the design matured from approximately 20%

complete to approximately 70% complete. A large

percentage of the R&QO’s that the Project Team had
identified during this period reflected the increase of

such design maturity.

Q: Based on your analysis of the 2008 reforecasted

estimate, did the increase in costs from design

maturation that the latan Unit 2 Project experienced

from December 2006 to May 2008 result from any

imprudleogt acts by KCP&L?

A: No.

61. Because much of the impact of Design Maturation was
captured in documentation that KCP&L’s Project Team developed in
support of the 2008 Cost Reforecast, Mr. Meyer utilized the backup
information from this reforecast to measure the impact of the design
maturation on the latan Project's costs. One example of Design
Maturation is the R&O from the latan Unit 1 Project's 2008 Cost
Reforecast which calls for the inclusion of work on the existing Unit 1
Economizer.*®

62. Mr. Meyer identified from the documentation that the
work involved cooling the exit gas temperature from the existing
economizer to the new SCR purchased from ALSTOM, an issue that was
not known until after the design had matured and it was recognized that
these modifications were necessary.'*

63. Mr. Meyer explained that this R&O item resulted in
changes to both the latan Unit 1 budget and schedule.*®®

64. Mr. Meyer concluded that the cost overruns on the latan
Project that were the result of Design Maturation and New Scope, and
the explanations provided by KCP&L show that these overruns were
prudently incurred. Mr. Meyer's analysis of the effects of Design

103 £y KCP&L 43; pp. 26-27.

104 £+ KCP&L 44, Sch. DFM-2010-06 and Sch. DFM2010-25.
105 14.; see also Ex. KCP&L 44, pp. 47-49.

106 Id
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Maturation on the latan Project’s costs is further confirmed by Mr. Davis,
Mr. Archibald, Mr. Giles and Mr. Roberts."®’

65. Mr. Meyer's analysis of the Cost Increases due to
Schedule followed the same methodology. Mr. Meyer examined the root
causes of the costs related to schedule changes, including those to
ALSTOM’s schedule of work for latan Unit 1 and latan Unit 2, resulting in
the ALSTOM settlement agreements, and found that the explanation
provided by KCP&L’s project team was suff|C|ent to support that KCP&L
managed these changed conditions prudently

66. Mr. Meyer’s opinion is supported by abundant testimony
from Mr. Downey, Mr. Davis, Mr. Bell and Mr. Roberts, who each testified
at length regarding the prudence of the decisions KCP&L made to
compensate ALSTOM for revisions to the latan Project’s schedule.'®

67. Mr. Meyers analysis shows that KCP&L’s
documentation allows for the performance of a prudence analysis of the
latan Project’s cost overruns. Mr. Meyer's analysis was only one of
several such analyses that have been performed. MRA'’s consultant Mr.
Drabinski describes how he and his team reviewed the latan Project’s
change orders and purchase orders and determined the basis for his
testimony in this case.

68. Mr. Drabinski agreed that the information provided to
him was sufficient for his prudence analy3|s

69. While KCP&L disagrees with both Mr. Drabinski’s
methodology and his conclusions, Mr. Drabinski never raised any
concerns with KCP&L’s Cost Control System. In addition, while he says
he did not examine cost, Mr. David Elliott never had any issues with
KCP&L’s Cost Control System and was able to perform his analysis of
the engineering necessity of the change orders with the documents
provided by KCP&L. Mr. Elliott’'s review included “bucketing” change
orders in a manner very similar to the one employed by Mr. Meyer.**?

97 Ex. KCP&L 4, pp. 16-22, 25-27; Ex. KCP&L 18, pp. 9-12 (citing to Sch. BCD2010-01);
Ex. KCP&L 19, pp. 11, 27-28, 55-58 and 99-100; Ex. KCP&L 24, pp. 20-21; Ex. KCP&L 25,
pg 12, 26-27 and 35; Ex. KCP&L 51, Roberts Rebuttal Testimony pp. 21-24.

| Ex. KCP&L 44, pp. 31-34.

® Ex. KCP&L 51, pp. 9-10; Ex. KCP&L 22, pp. 35-36; Ex. KCP&L 21, pp. 13-14; Ex.
KCP&L 50, pp. 15-16; Ex. KCP&L 18, pp. 20-21; Ex. KCP&L 22, pp. 25-28; Ex. KCP&L 51,
p. 7-9; Ex. KCP&L 19, pp. 47-51, 110,; Ex. KCP&L 46, pp. 127-132.

M0 1¢ at 1598-9, 1607-8, 1634-6, 1703-4; see also Ex. KCP&L 2601, pp. 204-213.
11 p. 1586-1590.
21, pp. 2398-2400; Ex. KCP&L 205, p. 10; Ex. KCP&L 19, pp. 10-12; Ex. KCP&L 25, p.
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70. Dr. Nielsen concluded that but for two examples, his
prudence review of the latan Project demonstrated that KCP&L prudently
managed the latan Project. Dr. Nielsen testified that, “Pegasus-Global
was able to track cost overruns back to root causes for those overruns
through the project records maintained by KCP&L during the execution
of the project.”*™

Staff Perspective of Cost Control System

71. Despite all of the evidence that KCP&L has presented,
Staff alleges that KCP&L has exhibited a “knowing and willful disregard
of its obligations under the Experimental Alternative Regulatory Plan
(‘EARP’?” by failing to identify and explain cost overruns on the latan
Project.

72. Staff claims that, “the record will show that the latan
Construction Project’s cost control system does not identify and explain
cost overruns as specified in KCP&L'’s Regulatory Plan but only provides
fragmented information regarding budget variances leaving for Staff to
identify and explain cost overruns.”**®

73. Staff further claims that KCP&L'’s cost control system is
also “deficient” when compared to those used for Wolf Creek and
Callaway.™

74. Staff adds that KCP&L'’s tracking of “budget variances is
not what the KCP&L Regulatory Plan requires” because, “budget
variances and cost overruns are not necessarily the same thing.”**’

75. However, despite these allegations, as noted, Staff
admits that KCP&L had the capability to track cost overruns on the latan
Project.'*®

76. Staff had full access to the same documents that Mr.
Meyer, Mr. Archibald, Mr. Drabinski, Mr. Elliott and Dr. Nielsen had in
performing their work.™*®

77. As Mr. Blanc testified, “Staff's latan Report reads as

14,
13 Ex KCP&L 46, p. 26, In. 16-20.
14 Staff's Initial Brief at p. 19.
15 Id. at p. 25.
116 Id.
1714, at 30.
118
Ex. KCP&L 205, p. 37.

19 Ex KCP&L 44, p. 3; see also Tr. 1160-64; Ex. KCP&L 69, p. 19; Ex. KCP&L 70, p. 2, 4,
8, 38.
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though it expected the cost control system to be a piece of paper that
lists and explains every dollar spent over the December 2006 CBE. That
is an overly simplistic notion and does not accurately represent the
purpose of a cost control system, which is to manage the costs of
project, which KCP&L'’s system effectively did.”**

78. While the Commission has previously approved an
adjustment for costs that were deemed to be “unauditable,” such a
finding has only been made in very extreme circumstances that do not
apply here. For example, a category of costs was determined to be
unauditable when the utility: (1) failed to have a cost control system in
place; (2) failed to provide documentation that could be broken down or
traced to the budget; and (3) failed provide evidence regarding its
expenditures.’?!

79. Additionally, the Commission has previously rejected
Staff's proposed disallowances for “unauditable” costs.'*
80. For example, Staff alleged that certain categories of

costs in the original construction of latan Unit 1 were unauditable based
on Staff’'s conclusion that it was unable to reconcile the costs at issue
against any variance report or Staff's definitive estimate."*

81. Specifically, Staff asserted the following costs were
“‘unauditable:” (1) the difference between Staff's definitive estimate and
the company's definitive estimate; and (2) the project contingency
fund.”®* The Commission accepted the company’s definitive estimate
which eliminated Staff’s first category of “unauditable” costs and also
rejected the Staff's assertion that the contingency fund was an
“unauditable” cost.

120 £y KCP&L 8, p. 9.

121 See Re Kansas City Power & Light Co., 48 P.U.R.4™ 598, 616 (1982); see also Re
Kansas City Power & Light Co., 55 P.U.R.4" 468 (1983) (disallowance of “unexplained”
costs premised on a complete lack of any competent and substantial evidence, failure of
both the Company and Staff to address specific factors or causes for the changes, and the
Commission’s conclusion that no one knows to what the unexplained differences are
attributed.); Staff’s Initial Brief at p. 31.

2 See Re Kansas City Power & Light Co., 48 P.U.R.4" 598, 616.

123 In the referenced case, Staff and KCP&L disagreed regarding the what estimate was
the “Definitive Estimate.” Staff's calculation of “unauditable” costs was based on the
estimate it asserted was the Definitive Estimate. In rejecting the Staff's claim of
“unauditable” costs, the Commission found that the Company’s estimate was what should
be used as the Definitive Estimate to determine cost overruns. See Re Kansas City Power
fazjl_ight Co., 43 P.U.R.4" 559, 585 (1981).

Id.
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82. KCP&L has provided abundant evidence regarding the
creation, implementation, and use of an industry standard cost control
system for the latan Project and all costs incurred on the Project
enabling Staff to audit all of the latan Project’s costs.'®

83. Project Contingency is an unallocated pool of money
that is intended to cover the project’s risks as they occur, and that
KCP&L’s method of distributing contingency on an as-needed basis is
standard in the industry."*®

84. A budget estimate should not determine whether a
utility’s decision to incur a particular expenditure was prudent:

I don't really know, other than for regulatory purposes,

what any of the budget estimates have to do with

prudence. You're not prudent whether you're above or

below a budget or cost estimate. You're prudent whether

you do something that causes costs to rise due to

imprudent or unreasonable management. | don't believe

that the control budget or definitive estimate should be a

starting point. What if the very first dollar on a project

was spent imprudently? Are you not able to go back and

identify it and deduct it because it's below the CBE?. . . |

don't believe there's a real relationship between cost

estimates or budgets with the question before this

Commission with what was the reasonable or imprudent

cost of the project.*”’

85. Regardless, if Staff did not agree, all it had to do was
look at the contingency log that KCP&L provides to Staff each month.
Staff could have done what Mr. Meyer did — apply the contingency in
exactly the same manner as KCP&L's project team as part of the
prudence review.'?®

86. If Staff still had questions, all Staff had to do next was
call Mr. Archibald, who opened his calendar every Friday afternoon for
Staff to call with questions. Or, Staff could have asked questions in one
of the nineteen Quarterly Meetings 22 Staff, after applying

125 £y KCP&L 38, Sch. $J2010-1; Ex. KCP&L 25, pp. 4, 21-22; Ex. KCP&L 24, pp. 15-18;
KCP&L 43, pp. 6-16.
126 £y KCP&L 44. pp. 15-16.
1271 p. 1713,
8 Ex. KCP&L 44, pp. 15-16.

129 11 pp. 2216-17; Ex. KCP&L 25: pp. 4, 11-12, 38-41.
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contingency as KCP&L did, then wanted to examine only those items
that were added to the budget after contingency was applied, it easily
could have done so. KCP&L identified to Staff where contingency would
be exhausted when it informed Staff in the second quarter of 2007 of the
need to reforecast the latan Project’s Control Budget Estimate.**°

87. Mr. Giles called Mr. Henderson to invite Staff to observe
the reforecasting of the Control Budget Estimate that concluded with the
2008 Cost Reforecast, though Staff declined the invitation.™"

88. Had Staff wanted to look at the actual costs that were
expended on the latan Project, it could have taken the K-Report referred
to above, compared the “Control Budget Estimate” column with the
column labeled “Actuals Plus Accruals,” found the contracts where the
actual costs exceeded the Control Budget Estimate amount and
reviewed the change orders associated with these increases. Such a
“list” not only exists, as Mr. Archibald stated, it is reported as part of the
regular regime in the Cost Portfolio. Perhaps such an exercise would be
time consuming, but it is, in essence, no different than what Mr. Elliott did
when he reviewed the engineering necessity of the latan Project’s
change orders.™

89. In fact, had Audit Staff merely requested a copy of what
Mr. Elliott prepared in his work papers, it would have had a “list’ that
consists of 227 change orders with a value over $50,000 on latan Unit 1
and 647 similar change orders on latan Unit 2. However, Audit Staff
never once sought Mr. Elliott’'s assistance in preparing this prudence
audit other than the one section he authored for Staff's December 31,
2009 and November 2010 Reports, and didn’t know that Mr. Elliott had
even prepared these “lists.” **

90. Mr. Featherstone described a system that Staff once
used that combined both pure auditing of costs with the expertise and
judgment of the engineering Staff.***

91. Engineering conclusions have guided all of Staff’s prior
audit reports and associated disallowance recommendations. The
evidence demonstrated in this case that the Audit Staff did not consult

130 £ KCP&L 71, pp. 5-7.
1311t p. 1001

132 1t pp. 2398-2400; Ex. KCP&L 205, pp. 10, 30-31; Ex. KCP&L 19, pp. 10-12; Ex.
KCP&L 25, p. 14
133 11 pp. 2313, 2387, 2400, 2661, 2828.

* Tr. p. 332, 337, 339.
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the Engineering Staff in developing its recommended disallowances.**

92. Mr. Henderson took accountability for the change in this
procedure, which ultimately resulted in Staffs unprecedented
recommended disallowance of all costs over the latan Project’s Control
Budget Estimate based solely on the recommendation of Mr.
Hyneman.**®

93. Staff's approach to the audit of the latan Project is
especially curious in light of Chairman Gunn’s expressed concerns in the
April 2010 Hearing:

But we have an Order saying do an audit,
complete—and then we have an order saying complete
the audit. We have a brand-new—and this is a latan 1,
which we've talked about the total cost of this project,
which is huge, and we want to get that done because we
know that we’ve got latan 2 coming, which is enormous.

And yet it didn’t appear to be viewed by anybody
that this was an important audit. As a matter of fact, we
decided to pull it out of the normal way that we do it and
have one person take it on themselves because other
people were so reluctant to take it on because there was
chaos, that they weren’t—they didn’t want to do it.

So we have one person doing a—trying to do an
enormous audit with an Order of the Commission that
potentially conflicts with a position in the—in a
stipulation, which could theoretically, under what Mr.
Dottheim pointed out yesterday, unravel a Stipulation &
Agreement in an enormous rate case that we spent an
entire time on it, and no one is expressing this to the
Commission. No one is coming in and saying, we have
a problem here.

We are stumbling around in the dark. You're
putting Band-Aids on that stuff, trying to use the
resources that you have, trying to figure out a way to do
it, and no one is coming to us and saying, we don’t have
the resources to complete this. It's just me. I've got
people that don’t know what they’re doing. Operations
and services can’t get together and pull their stuff

135 11, pp. 2400, 2412, 2421, 2633-34, 2636-37, 2654-55, 2659, 2661.
®Tr. pp. 2299-2300.
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together and come up with a single unified plan on how

to deal with this.**’

94, After the April 2010 Hearing, it does not appear that Staff
made any significant modifications to its approach to the latan Project
audit. Mr. Hyneman performed most of the audit by himself, with some
help on a few issues with Mr. Majors.. There was no coordination or
unified plan between the Audit Staff and Utility Operations Staff."*®
Finally, Staff failed to raise any issues it was having in performing its
audit or utilizing KCP&L'’s Cost Control System with the Commission.

95. An evaluation of the Wolf Creek and the Callaway cases
provides an interesting comparison of the differences in approach Staff
previously employed in its prudence reviews as compared to this case.**

96. An important difference in both Wolf Creek and Callaway
from this case is that in those cases, the Staff hired consultants with
expertise in the industry to analyze the utility's management of the
project and perform an analysis of the costs.™*

97. Staff, in this case, voluntarily chose not to hire a
consultant despite having a budget to do so.™**
98. Staff's proposed disallowance in this case is

inappropriate and inequitable when compared to how the utilities
managed the Callaway and Wolf Creek projects, and the resulting
disallowances in those cases. As the Companies discussed in their
Initial Brief, in Callaway and Wolf Creek, the cost overruns approached
200% and the schedule delays were multiple years.**

99. In those cases, there were clear problems of owner
control over the project, such as the lack of integration of the design and
construction schedules, accepting the Contractor’'s data without any
verification, and a complete lack of a cost control or tracking system.
The latan Project is projected to complete only 15-16% above budget

137 File No. EO-2010-0259, Tr. pp. 515-16.

138 11 pp. 2400, 2412, 2421, 2535, 2540-41, 2633-34, 2636-37, 2654-55, 2659, 2661.

139 5ee Kansas City Power & Light Co., 28 Mo. P.S.C. (N.S.) 228, 290, 75 P.U.R.4" 1
(1986) (regarding the Wolf Creek Generating Station); Union Electric Company, 27 Mo.
P.S.C. (N.S.) 183, 199; 66 P.U.R.4" 202 (1985) (regarding Callaway Nuclear Plant).

See Kansas City Power & Light Co., 28 Mo. P.S.C. (N.S.) pp. 287-88 (Staff hired
Touche Ross & Co. and Project Management Associates to perform a review of the
effectiveness of SNUPPS/NPI's management of Bechtel); Union Electric Company, 27 Mo.
P.S.C. (N.S.) pp. 229-230 (Touche Ross analyzed change/extra work notices).

L1t at 2288-89.
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once all the costs are in: it was constructed during a challenging
economic climate and finished within three months of the original target
date, and the evidence establishes that KCP&L actively managed the
latan Project and put the proper controls in place.143

Specific Disallowances Proposed by Staff

ALSTOM 1 Settlement Agreement

100. Ateam led by KCP&L that included members of Burns &
McDonnell, Kiewit and ALSTOM determined the most advantageous Unit
1 completion and Outage Schedule was “the Tiger Team Schedule.”**

101. The Tiger Team ultimately recommended an extension
to the Unit 1 Outage to a duration of seventy-three (73) days and a delay
to the start of the Unit 1 Outage by approximately one month (the “Tiger
Team Schedule”).'*®

102. Implementation of this schedule would have a financial
impact on ALSTOM for which it was entitled to be compensated under
the Contract. KCP&L needed ALSTOM to agree to extend the Unit 1
Outage in accordance with the Tiger Team Schedule.**

103. ALSTOM agreed to a series of specific interim dates
called “construction turn-over” (“CTQ”) dates to ensure timely completion
of ALSTOM'’s work.**’

104. KCP&L recognized that since it had entered into the
Contract with ALSTOM at the end of 2006, the complexity of the work on
the latan Unit 1 Outage had increased significantly as KCP&L
recognized the opportunity to use this outage to optimize the unit's
performance and reduce future performance risk. The added Unit 1
Outage scope included: (1) economizer surface area addition, necessary
for the Unit1 SCR installation; (2) installation of turning vanes in the
existing ductwork; (3) upgrades and replacement of the DCS controls; (4)
refurbishment of the submerged and dry flight conveyors; and (5)
addition of the low NOXx burners. In addition, Tiger Team 1 was
concerned about the DCS change out, which creates added risk to the
unit's start-up. These additions added to the work ALSTOM had to
complete within the time frame of the outage as well as added to the
general congestion in relatively tight spaces. Additionally, despite the

143
Id.

144 Ex KCP&L 22, p. 29,
145

Id.
196 14, at 28- 29.

147 Ex KCP&L 51, p. 10.
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Project Team’s efforts, there were a number of open commercial and
technical issues that could not be resolved at the Project level. The
potential impacts from these unresolved issues were beginning to
manifest themselves and it was clear that KCP&L would not be able to
resolve them without executive-level involvement. The Quarterly
Reports submitted to Staff from the 1st and 2nd quarter of 2008 reflect
these discussions with ALSTOM’s management and KCP&L’s approach
to these issues.'*®

105.  Staff has proposed two disallowances based upon the
ALSTOM Unit 1 Settlement Agreement.**°

106.  The proposed adjustments are based upon two separate
items: 1) the actual amount paid to ALSTOM under the Settlement
Agreement; and 2) Staff's calculation of alleged “foregone” liquidated
damages.™®

107.  With respect to both proposed disallowances, Staff has
failed to “raise a serious doubt” that would override the presumption of
prudence. Mr. Hyneman testified that Staff's reasoning for disallowing
the costs of the Unit 1 Settlement Agreement was not because the
decision to enter into the Settlement Agreement by KCP&L was
imprudent, but because it was “inappropriate” to charge the cost of the
Settlement to rate payers.™ By making no determination on prudence,
Staff has not overcome the presumption of prudence afforded to KCP&L
with respect to this expenditure, as it has failed to raise a serious doubt
as to the prudence of the cost of the ALSTOM Settlement Agreement.

ALSTOM Unit 1 Settlement Amount

108. As an initial matter, Staff has failed to raise a serious
doubt which would defeat the presumption of prudence afforded to
KCP&L. In its pre-filed testimony and November 2010 Report, Staff’'s
reasoning for its proposed disallowance, that “Staff is not convinced that
ALSTOM’s claims against KCP&L were not the fault of KCP&L’s project
management, raising the question of KCP&L’'s prudence and whether
KCP&L's ratepayers should be responsible for these costs.”**?

109. However, Staff has admitted that it currently does not
have an opinion about the prudence of KCP&L’s decision to enter into

148 £y KCP&L 22, pp. 28-29.

149 £y KCP&L 44, Sch. DFM2010-13.
150

1%L Ty at 2768.
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the settlement.*>

110.  Furthermore, neither in Staff's November 2010 Report,
nor in its prefiled or hearing testimony does Staff provide any
substantive, competent evidence that the amounts paid by KCP&L were
due to the fault of KCP&L'’s project management. In fact, Staff's only
evidence is simply a complaint that “KCP&L made no attempt to quantify
the costs that may have been caused by its own project management
team or the owner-engineering firm it hired, Burns & McDonnell
(“B&McD”), or any other latan 1 contractor or subcontractor.”*>*

111.  Staff has not provided any evidence that the amounts
paid to ALSTOM under the settlement were caused by B&McD or any
other latan 1 contractor or subcontractor.'

112.  Using the management tools available to it, such as the
schedule, KCP&L could see when the contractors were not performing
as expected. KCP&L would then meet with the contractors weekly and,
when necessary, daily to resolve any coordination issues and discuss
ways in which the contractor’s productivity could be improved and the
schedule dates met.*

113. Additionally, KCP&L set up a sophisticated dispute
resolution process with ALSTOM so that it could ensure that it received
the best deal possible for itself and its customers.™’

114, KCP&L organized and participated in several facilitation
sessions with a nationally-renowned mediator in order to help find
solutions and remediation plans to help get the project back on track.**®

Unit 1 Liguidated Damages

115.  Staff is arguing that an additional adjustment based on
KCP&L'’s alleged choice to forego liquidated damages for ALSTOM’s
Guaranteed Unit 1 Provisional Acceptance.**®

116. Under Missouri Law, the term ‘liquidated damages”
refers to “that amount which, at the time of contracting, the parties agree
shall be payable in the case of breach.”**

193 11 at 2768.

154 £y KCP&L 205, p. 57..
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117. Under ALSTOM'’s original Contract, KCP&L would be
entitled to collect liquidated damages from ALSTOM on Unit 1 only if
ALSTOM was unable to meet its “Provisional Acceptance Date”
(otherwise known as the “in-service date”) for Unit 1 as required by the
Contract. The Unit 1 Provisional Acceptance Date in the ALSTOM
Contract was December 16, 2008.™*

118. This means that KCP&L was not entitled to collect
liquidated damages until after that date had passed. KCP&L and
ALSTOM negotiated the Unit 1 Settlement Agreement in the first half of
2008 and it was executed on July 18, 2008, several months before any
breach could be declared or any liquidated damages had accrued. Once
KCP&L and ALSTOM entered into the Settlement Agreement and
agreed to modify the Provisional Acceptance date, any discussion about
what KCP&L “could have” potentially collected under the original
December 2008 contractual date is highly speculative, and completely
unrealistic. A contractor is not going to attempt to meet (much less
spenqﬁzadditional money to meet) a contractual date that is no longer
valid.

119. Two events occurred that show that even if ALSTOM
had been late in completing its Unit 1 work, KCP&L would not have been
able to collect liquidated damages.163 These events were the
economizer casing repair and the turbine rotor repair.

120. During the Unit 1 Outage, the construction team
discovered a latent defect in the economizer casing. This defect and the
necessary repairs impacted the duration of the Unit 1 Outage by thirty-
two (32) days."®*

121.  Additionally, during the start-up after the Unit 1 Outage,
a vibration event with the turbine caused an additional delay to start-up
of the Unit."®®

122. The effect of the economizer incident and the turbine
would have made it impossible for ALSTOM to achieve its contractual
dates (and even pushed out the revised dates under the Settlement
Agreement). These two events added additional time to the schedule,

161 11 pp. 1816-17.

162 £y KCP&L 22, pp. 36-38; Ex. KCP&L 19, pp. 59-60; Ex. KCP&L 51, pp. 11-12; Ex.
KCP&L 46, pp. 266-68.
183 Ex KCP&L 19, p. 59; Ex. KCP&L 71.
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for which ALSTOM was not responsible.*®®

123. As a result, ALSTOM would have been entitled to an
adjustment of its contractual Provisional Acceptance Date and KCP&L
would not have been able to impose liquidated damages on ALSTOM.
Accordingly, the evidence in KCP&L'’s prefiled testimony and at the
evidentiary hearing demonstrate that ALSTOM achieved the
contractually modified Guaranteed Unit 1 Provisional Acceptance Date
and liquidated damages did not apply.

ALSTOM Unit 2 Settlement Agreement Adjustment

Incentive Payments

124,  Staff argues that KCP&L should not be entitled to
recover any amounts it paid to ALSTOM under the Unit 2 Settlement
Agreement. Staff revised the amount of its disallowance from the
November 2010 Report to the total amount KCP&L paid ALSTOM under
the terms of the Settlement Agreement. KCP&L’s witnesses provided
extensive detail regarding the circumstances surrounding the ALSTOM
Unit 2 Settlement Agreement, including Mr. Downey, Mr. Roberts and Dr.
Nielsen.*’

125.  There were two main reasons KCP&L decided to enter
into a Settlement Agreement with ALSTOM. First, ALSTOM had
presented KCP&L with a significant delay claim based primarily on
weather delays that needed to be resolved. Regardless of whether
ALSTOM'’s claim had merit, defending against the claim would be both
expensive and time consuming.*®

126.  Additionally, it would have mired the KCP&L and
ALSTOM project teams in a commercial dispute at a time when it was
important for the focus to be on cooperatively completing the project.
Second, Kiewit had told KCP&L that it would cost a substantial amount
for Kiewit to be able to support the dates in ALSTOM'’s schedule.'®

127. The Commission finds that the value for the benefits
KCP&L received exceeded the amount of incentive payments.*”

128. KCP&L considered and balanced both cost and
schedule in creating a revised schedule and fostering cooperation

185 14. at 59-60.

187 Ex. KCP&L 22, pp. 39-47;Ex. KCP&L 51, pp. 12-18; Ex. KCP&L 46, pp. 275-85.
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between the main contractors."

129. Based upon a prudence analysis, KCP&L'’s decision to
enter into the ALSTOM Unit 2 Settlement Agreement was a prudent
decision when looking at the circumstances known by KCP&L at the time
the decision was made.

Unit 2 Liguidated Damages

130. In his true-up testimony, Mr. Hyneman alleges, “Since
Alstom’s performance compared to contractual requirements were [sic]
likely the cause of some if not most of these incremental costs, KCP&L
should have assessed and collected these costs from Alstom under the
liquidated damages provision of the Alstom-KCP&L contract. KCP&L
decided not to make such an assessment. If Alstom’s performance did
not meet its contract requirements and failed to protect itself from such
performance by taking advantage of its rights under its contract with
Alstom, KCP&L was unreasonable / inappropriate in its conduct and
should bear the costs incurred.”*"

131. Mr. Hyneman’s testimony is transparently based on
speculation and hindsight and reveals that Staff has not performed any
analysis of KCP&L'’s prudence regarding its decision to engage in the
Settlement Agreement with ALSTOM. Mr. Hyneman also states, “If
some or all of the delay in project completion was not the fault of
ALSTOM, KCP&L should determine who was at fault and hold that entity
(including itself) responsible for these incremental latan Project costs.”*"
Mr. Hyneman clearly admits that he does not know the basis of this
agreement, or whether ALSTOM, KCP&L or anyone else for that matter
was “at fault.”

132.  As stated, the circumstances surrounding the ALSTOM
Unit 2 Settlement Agreement and KCP&L'’s analysis of the agreement
are discussed in detail by several KCP&L Company witnesses, including
Mr. Downey, Mr. Roberts and Dr. Nielsen.""

133. It is mere hindsight to imply that KCP&L could have but
did not assess liquidated damages. KCP&L’'s witnesses provided
competent evidence that the Unit 2 Provisional Acceptance date was
subsequently revised from the original contract date.'”

1 Ex KCP&L 22, p. 40.
172 Ex KCP&L 308, p. 3.
173
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134. Because Staff's proposed disallowance is a calculation
regarding what KCP&L “could have” potentially collected had the original
contractual date of June 1, 2010 remained in effect, the disallowance is
not only highly speculative but factually irrelevant.*”®

135.  Staff states that there was no evidence of KCP&L'’s
analysis quantifying the events associated with the Unit 1 ALSTOM
Settlement Agreement.*”’

136. However, the record establishes that KCP&L has
provided Staff with all necessary documents related to the ALSTOM Unit
1 Settlement and that the agreement was prudent. Staff had access to
KCP&L project management and senior project staff, and KCP&L has
filed extensive testimony regarding this issue in File No. ER-2009-0089
(“0089 Case”).*"®

137. KCP&L has put forth credible testimony of industry
experts such as Dr. Nielsen and Mr. Roberts who have testified that the
ALSTOM Unit 1 Settlement was a prudent expenditure on the part of
KCP&L, and KCP&L witnesses who testified as to the detailed evaluation
that was performed.*”

138.  The evidence establishes that KCP&L fully evaluated the
benefits and risks associated with the ALSTOM Unit 1 Settlement
Agreement. The evidence establishes that KCP&L’s decision to settle
with ALSTOM was prudent in light of all of the circumstances and
information known to KCP&L’s senior management at the time.

139.  Mr. Hyneman also alleges, “Since Alstom did not obtain
Provisional Acceptance of latan Unit 2 until September 23, 2010 when it
was required by contract to obtain this project milestone on June 1,
2010. Because of this delay in project completion, KCPL incurred costs
and harm.”*®

140. This is the identical argument that Staff advances in

7% See Ex. KCP&L 112, p. 6; Ex. KCP&L 22, p. 36-38; Ex. KCP&L 19, p. 58-60; Ex.

KCP&L 51, p. 11-12; Ex. KCP&L 46, pp. 266-268.
17 See Staff's Initial Brief at p. 48.

178 See Davis Rebuttal Testimony (0089 Case) at pp. 3-6 and 19-20 (discussing the Unit 1
Outage and the Tiger Team Schedule and describing meeting with the MPSC Staff that
occurred on September 23, 2008 where the Unit 1 Settlement was discussed in detail and
relevant documents were provided); Downey Rebuttal Testimony (0089 Case) at p. 17 In.

20 to p. 20, In. 23.
179 Ex. KCP&L 46, pp. 263-275; Ex. KCP&L 51, pp. 7-12; Ex. KCP&L 22, pp. 28-29, 32, 34,
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Staff's Report regarding the “forsaken” liquidated damages on the latan
Unit 1 Project, and will be rejected for the same reasons KCP&L'’s
witnesses have previously articulated.™®*

141.  Although KCP&L technically declared that ALSTOM met
the Provisional Acceptance Date on September 23, 2010, it could have
done so much earlier, but chose not to for valid commercial reasons:

Technically, KCP&L could have declared that ALSTOM

had achieved Provisional Acceptance on this date, but

chose to rely on some technical language in the Contract

so that KCP&L could wait until after ALSTOM could

show that the unit could be started up with no problems

after an extended outage. This was to ensure that there

were no latent problems in ALSTOM’s work before

KCP&L released ALSTOM from liability for liquidated

damages. As a result, KCP&L considers the “commercial

operation” date (the definition on which Provisional

Acceptance is based) of the latan Unit 2 plant to be

August 26, 2010, or 67 days earlier than ALSTOM’s

[revised] contractual date. It is important to note that

KCP&L has always targeted Provisional Acceptance for

the Project in the “Summer of 2010”, which was

achieved. KCP&L does not consider the latan Project to

have been “late.”*®

142. Because Staff's proposed disallowance is a calculation
regarding what KCP&L “could have” potentially collected had the original
contractual date of June 1, 2010 remained in effect, the disallowance is
not only highly speculative but factually irrelevant. ALSTOM was not
required to nor would it have any reason to attempt to meet (much less
spenqggadditional money to meet) a contractual date that is no longer
valid.

Schiff Hardin LLP Adjustments - latan

143.  Schiff Hardin brought value to the latan Project, from the
initial setup of the commercial strategy and strategic schedule, the
negotiation of the latan Project’s contracts through the Project itself, all

181 £y KCP&L 112, p. 5-12; Ex. K