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Case No. EO-2005-0329. Also, it avers that the time to conduct the cost
studies is at the conclusion of the last rate case anticipated by the
Regulatory Plan, when latan 2 comes on-line.

Trigen asserts that the class cost of service study in KCPL's last
rate case lumped all of the standard tariff customers, all-electric tariff
customers, and separately metered space-heating commercial and
industrial customers together into one of the three general service
categories (small, medium and Iarge)

Staff agrees, asserting that KCPL should have the chance to justify
its discounts. If KCPL cannot justify them then KCPL should have the
chance to propose a way to end them.?

Findings of Fact

As the Commission stated previously, it disagrees with KCPL’s
analysis of the meaning of the Stipulation in Case No. EO-2005-0329. The
Commission has already stated that it finds, at a minimum, believes that
waiting three to five years to get newer, fresher data from the parties, so
that the Commission can begin at least considering narrowing the
differences in the rates of return the different customer classes pay, is too
long to wait.

In the last rate case, KCPL did not investigate or calculate the cost
of serving the discounted rate customers, nor did it investigate or calculate
the cost-effectiveness of the space-heating rate discounts; instead, it only
looked at the general serwce standard tariff customers and the discounted
rate customers as a whole.?®® In fact, the same is true for KCPL’s prior
class cost of service study in 1996. The standard tariff versus discounted
rates are the result of maintaining the price differentials which were in effect
prior to KCPL'’s 1996 class cost of service case.”®

When KCPL files the cost of service and/or cost effectiveness
studies, KCPL could propose an alternative phase-out plan for the
remaining commercial and industrial customers served under the all-electric
tariffs and separately metered space heating rates for consideration by the
Commission.

Conclusions of Law

There are no additional conclusions of law for this issue.

20 gy 701, p. 11.
21 Ex 117, pp. 4-5.
282 d

283 Id.



KANSAS CITY POWER & LIGHT COMPANY

16 Mo. P.S.C. 3d 610

Decision

The Commission will require KCPL, not later than its next rate case,
to present complete cost of service and/or cost-effectiveness studies and
analyses of KCPL's general service all-electric tariffs and separately
metered space heating rates and, consistent with the findings of such
studies and analyses, allow KCPL the opportunity at that time to present its
preferred phase-out plan for the remaining commercial and industrial
customers served under the all-electric tariffs and separately metered space .
heating rates.

ii. In the event that KCPL does not file such cost of service
and/or cost-effectiveness studies before or as part of its next rate case,
should the Commission require KCPL to impute the revenues associated
with the discounted rates in the all-electric general service tariffs and
separately-metered space heating provisions of its tariffs and impute
revenues equal to KCPL’s cost of administering these discounted rates as
part of its next rate case?

Discussion

KCPL states that it would be improper and unlawful for the
Commission to require the Company to impute a higher rate for these
services than the rate that has been lawfully approved by the Commission.
Trigen states that the Commission should impute those revenues to give
KCPL incentive to file the studies, and avoid further subsidies. Staff states
revenues should not be imputed.

Findings of Fact

Because the Commission ruled in Trigen’s favor in the immediately
preceding sub-issue, there appears to be nothing in this sub-issue for the
Commission to resolve.”®* But, to the extent a ruling is required, for the
reasons listed in sub-issue 13d.i., the Commission finds that it should not
impute revenues because the Commission is ordering KCPL to file a class
cost of service study in the next rate case.

Conclusions of Law

There are no additional conclusions of law for this issue.

Decision

Because the Commission ruled in Trigen’s favor in the immediately
preceding sub-issue, there appears to be nothing in this sub-issue for the

4 Of course, should KCPL fail to file the class cost of service study as ordered in this Report
and Order, the Commission would consider any parties’ motion, either in the next rate case or
in a separate case, for sanctions against KCPL for failing to follow a Commission order, and
would likewise give KCPL a chance to respond to those motions.



KANSAS CITY POWER & LIGHT COMPANY

16 Mo. P.S.C. 3d 611

Commission to resolve. But, to the extent a ruling is required, in the event
that KCPL does not file such cost of service and/or cost-effectiveness
studies before or as part of its next rate case, the Commission will not
require KCPL to impute the revenues associated with the discounted rates
in the all-electric general service tariffs and separately metered space
heating provisions of its tariffs and impute revenues equal to KCPL'’s cost of
administering these discounted rates as part of its next rate case.

13e Should the Commission require KCPL to (a) investigate
and determine whether the commercial and industrial customers currently
served under the general service all-electric tariffs and the separately-
metered space heating provisions of the standard general service tariffs
continue to meet the eligibility requirements for those discounted rates; (b)
remove from the discounted rates those customers which KCPL’s
investigation determines are no longer eligible for such discounted rates;
and (c) monitor and police the eligibility requirements of those customers
receiving such discounted rates for reporting in KCPL’s direct testimony in
its next rate case filing?

Discussion

KCPL argues that such “eligibility investigations” are currently
addressed through the internal processes of the Company for placing
customers on the appropriate rates. KCPL believes that it has adopted the
appropriate procedures and safeguards for correctly placing customers on
the appropriate rates. No such further study is warranted.™ Staff largely
agrees, remarking on how time-consuming and awkward such a venture
would be, and reminding the Commission the exercise would have little
value, since those rates are likely going to be phased out, anyway.?*®

Trigen avers that KCPL'’s response to this issue is that it has the
appropriate procedures and safeguards for placing customers on the
appropriate rates.®” But, Trigen argues that KCPL'’s response misses the
point, because this issue deals with customers who are already being
served under the discounted rates, and whether they continue to remain
eligible for such rates — not with placing customers on appropriate rates
initially. There is no indication — no record evidence — that KCPL has
developed and implemented a process by which it would remove a

25 Ex 20, pp.12-13.
26 Ex. 117, p. 6.
%7 Ex. 20, p. 13.
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customer from a discounted rate if the customer no longer meets the
eligibility requirements.?®®

Findings of Fact

The Commission is already ordering KCPL to file a class cost of
service study in the next rate case. The results of that study will aid the
parties and the Commission in determining what steps, if any, might be
needed to perhaps end the general service all-electric and the separately
metered space heating discounts in the standard general service tariffs.
Such a study is already a substantial burden; requiring KCPL and its
customers to constantly to constantly monitor and report via an
administrative process that involves gathering behind-the-meter information
is too large a burden for the company and the customers.

Conclusions of Law

There are no additional conclusions of law for this issue.

Decision

The Commission will not require KCPL to (a) investigate and
determine whether the commercial and industrial customers currently
served under the general service all-electric tariffs and the separately
metered space heating provisions of the standard general service tariffs
continue to meet the eligibility requirements for those discounted rates;
(b) remove from the discounted rates those customers which KCPL's
investigation determines are no longer eligible for such discounted rates;
and (c) monitor and police the eligibility requirements of those customers
receiving such discounted rates for reporting in KCPL'’s direct testimony in
its next rate case filing.

13f. Should the Commission approve KCPL'’s proposal to rename its
general service “All-Electric” tariffs as “Space Heating” tariffs?

Discussion

KCPL simply argues such a name change would be appropriate.
Trigen argues that the Commission should not approve KCPL’s
proposal.?® Trigen submits that renaming these all-electric tariffs as space-
heating tariffs would be misleading and would not be consistent with the
“Availability” section of the tariffs.>° Furthermore, KCPL failed to provide
any evidence why the tariffs should be renamed; therefore, KCPL's
unsupported proposal cannot be adopted.

28 gy 703, p. 10.
20 Ey 702, p. 6.
290 /d
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Staff agrees, stating that KCPL inadvertently filed proposed all
electric tariff sheets on which the title had been changed from "All Electric"
to "Space Heating." This change should not appear or be approved when
KCPL files its compliance tariffs. >

Findings of Fact

KCPL pointed to no evidence to support its position. Therefore, the
Commission will rule against KCPL.

Conclusions of Law

There are no additional conclusions of law for this issue.

Decision

The Commission should not approve KCPL's proposal to rename
its general service “All-Electric” tariffs as “Space Heating” tariffs.

IT IS ORDERED THAT:

1. The motions for leave to file briefs out of time filed by the
Staff of the Commission and the Office of the Public Counsel are granted.
2. The Motion to Strike filed by the Office of the Public

Counsel, and the Motion to Strike Portions of Prefiled Surrebuttal Testimony
of Staff Witness Janice Pyatte filed by Kansas City Power & Light Company
are granted, and the portion of Ms. Pyatte’s testimony to which the Office of
the Public Counsel and Kansas City Power & Light Company object;
namely, from page 9, line 19, to page 11, line 16 of Exhibit 111, shall be
stricken from the record.

3. All pending motions and requests for relief not otherwise
granted herein are denied.

4, The proposed tariff sheets filed by Kansas City Power &
Light Company on February 1, 2007, Tariff No. YE-2007-0541, are rejected.

5. Kansas City Power & Light Company shall file tariffs that
comport with this Report and Order no later than December 13, 2007.

6. The Staff of the Commission shall file a recommendation

regarding the tariffs ordered in paragraph 5 no later than December 18,
2007. Any party that wishes to object to the tariffs ordered in paragraph 5
shall do so no later than December 18, 2007.

2T Ex. 117, p. 8.
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7. This Report and Order shall become effective on December
16, 2007.

Davis, Chm., Murray, and Jarrett, CC., concur;
Clayton, C., dissents, with separate dissenting
opinion to follow;

and certify compliance with the provisions

of Section 536.080, RSMo.

Appling, C., not participating.

Dated at Jefferson City, Missouri,
on this 6™ day of December, 2007.

Note: A Clarification to this order is available in the official case files of the Public Service
Commission.

Note: See page 635 for another order is this case.

Note: At time of publication, no dissent has been issued.

In the Matter of an Investigation into an Incident in December 2005 at
the Taum Sauk Pumped Storage Project Owned and Operated by the
Union Electric Company, doing business as AmerenUE

Case No. ES-2007-0474
Decided: December 6, 2007

Electric §32. The Commission has received an Incident Report filed by Staff on October 24,
2007 as a result of the Commission opening a case to investigate the Taum Sauk Reservoir
collapse on the night of December 14-15, 2005. The report includes several recommendations
for process improvements at AmerenUE.

ORDER RECEIVING STAFF REPORT

On the night of December 14-15, 2005, the Upper Reservoir Dam
at the Taum Sauk Pumped Storage Project, which was an electric energy
generation facility owned and operated by Union Electric Company d/b/a
AmerenUE, collapsed causing injury to persons and damage to property. In
light of the Commission’s responsibility for ensuring safe delivery of
electricity service in Missouri, the Commission opened this case to
investigate the incident on June 19, 2007. Rather than opening a contested
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case, as Public Service Commission Staff requested, the Commission
found it reasonable to open the investigation solely for the purpose of
receiving an Incident Report. The Order also states, “[ilf the result of the
investigation is sufficient to warrant any action against AmerenUE or its
officers or agents, then such action shall be requested in a different docket.”
The Commission held a hearing beginning on July 24, 2007 and Staff filed
the Incident Report on October 24, 2007.

In that Incident Report, Staff made the following recommendations
for process improvements at AmerenUE:

1. That any and all costs, direct and indirect, associated
with the Taum Sauk incident be excluded from rates on an ongoing
basis. This includes, but is not limited to, the exclusion of rebuilding
costs and treating the facility as though its capacity is available for
dispatch modeling.

2. That appropriate accounting treatment be given to the
monies expended to rebuild the Taum Sauk plant in order to protect
the interests of Missouri ratepayers.

3. That UE shall submit to Staff, on an ongoing basis, its
accounting treatment for all transactions relating to the
reconstruction of the Taum Sauk plant.

4. That a single, on-site, supervising engineer shall be
assigned to oversee all engineering projects at a given UE facility.
This supervising engineer shall be responsible and accountable for
the satisfactory completion of the work, shall have all necessary
authority, including authority to determine when, and whether, the
unit may be released for operation, and shall report to an officer of
UE.

5. That UE’s officers, executives and managers shall work
only for UE and shall not simultaneously work for affiliates of UE or
for UE’s parent.

6. That only UE’s officers, executives and managers shall
be authorized to make decisions affecting UE's facilities and
services.

7. That these internal controls shall be reflected in UE’s
policies, procedures and job descriptions.

8. That UE shall implement a “whistleblower” program
whereby employees may report safety concerns directly to UE’s
officers without exposure to retaliation. Any such reports shall be
immediately communicated to Staff.
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9. That UE shall designate an officer or executive as its
system-wide safety officer. This officer shall have appropriate
duties and authority in order to act effectively to protect UE’s assets
and system, its employees and customers, as well as the general
public, private and public property, from undue risk.

10. That UE shall produce and file, within 90 days hereof,
its plan for implementing these recommendations.

On November 7, 2007, AmerenUE filed its response to the Staff
Incident Report in which it noted that it had already taken the following
steps to address the issues that contributed to the Taum Sauk failure:

a. Established a dam safety group that has the
responsibility for, among other things, design review, procedure
development, training, and facility inspections. It also has the
authority to shut a facility down if it believes the facility is being
operated unsafely.

b. Developed and implemented a quality management
system, which provides training on design basis and takes into
account procedure development. This system applies to all of
AmerenUE’s fossil and hydro units.

c. Changed and updated its operating procedures, and
issued directives that reiterate that AmerenUE’s philosophy is that
employees should take a conservative approach and always favor
making the safe decision.

d. Put in place procedures and review systems to ensure
that if the Taum Sauk facility is rebuilt it is done safely and pursuant
to industry standards.

e. Cooperated fully in all investigations into the Taum Sauk
breach event, and taken responsibility for the effects of the breach.

f. Reached settlement with the family injured during the
failure in less than 90 days after the event.

g. Spent more than $48 million to date for restoration of
Johnson’s Shut-Ins State Park and the Black River.

h. Paid a $10 million fine to the FERC and set aside an
additional $5 million for projects to enhance the area around Taum
Sauk.

i. Voluntarily removed the effects of the Taum Sauk breach,
the lack of generation from Taum Sauk, and the costs associated
with the Taum Sauk investigations, clean-up, and settlements from
its most recent rate case (Case No. ER-2007-0002), long before
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this proceeding was instituted, so that they do not impact
customers.

j. Performed a risk analysis of all of AmerenUE’s
generating plants to identify potential risks. [transcript citations
omitted]

In the same Response, AmerenUE addressed each of the Staffs
recommendations, as follows:

[1.] AmerenUE has already committed to protecting its customers
from bearing the costs of the Taum Sauk failure. To that end, in its
most recent rate case, AmerenUE excluded from its revenue
requirement the costs of investigating the failure, the costs the
Company incurred for the clean-up at Taum Sauk, the costs of
compensating parties adversely affected by the failure (including,
for example, compensation paid to the family that was injured
during the failure and the $48 million paid—so far—to restore
Johnson’s Shut-Ins State Park), and the cost of the fine paid to the
FERC related to the failure. In addition, in setting rates the
Company modeled its system as though the Taum Sauk plant
continued to operate in order to give customers the full benefit of
the plant and the economic power it could generate during peak
periods.

* k%

[2.] AmerenUE agrees that it will give appropriate accounting
treatment to such monies.

LI

[3.]JAmerenUE agrees with this recommendation, but believes that
“on an ongoing basis” is vague. The Company agrees to submit its
accounting treatment to the Staff on a semi-annual basis.

* % *

[4.]JAmerenUE generally agrees with this recommendation with two
caveats. First, the recommendation should be limited to
AmerenUE’s generating plants. Second, the supervising engineers
should report to an AmerenUE manager, but should have the
obligation to report any unresolved safety issues to the AmerenUE
safety officer responsible for the facility.
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* Kk k

[5.] AmerenUE does not agree with this recommendation. Although
on January 1, 2007 AmerenUE was reorganized so that it has a
Chief Executive Officer (Tom Voss) who has ultimate authority over
AmerenUE matters, and the AmerenUE operations officers who
report to Mr. Voss work exclusively for AmerenUE, the Company
has other officers who simultaneously work for other affiliates and
are responsible for nonoperating functions. AmerenUE does not
believe that this structure results in less focus or attention on
AmerenUE operations, or that it had anything to do with the causes
of the Taum Sauk failure. In addition, implementation of this
recommendation would unnecessarily limit AmerenUE's ability to
efficiently manage its business. Because the Company sees no
basis for or potential benefit from implementing this
recommendation, it does not agree with it.

* * %

[6.] AmerenUE generally agrees that AmerenUE officers should be
responsible for decisions affecting the Company. However,
AmerenUE operates as part of a holding company structure, and
many services are provided to AmerenUE by service company
employees at cost. For example, Ameren Services Company
provides accounting, human resources, and legal services to
AmerenUE at cost. Similarly, Ameren Energy Fuels and Services
Company provides fuel acquisition services to AmerenUE at cost.
Employees of these and other affiliate companies necessarily make
day-to-day decisions affecting the Company’s facilities and
services, and use of these service companies is the most efficient
and effective way to meet the Company’s needs. AmerenUE is
currently structured such that its officers, executives and managers
are ultimately responsible for decisions affecting the Company’s
facilities and services. However, it would be costly and unjustified
to require that they make every decision that could possibly affect
the Company’s operations.

[7.] AmerenUE agrees that any recommendations that it has
agreed to will be reflected in relevant policies, procedures and job
descriptions.

* Kk Kk
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[8.] AmerenUE agrees to implement this recommendation, and
agrees to provide the Staff with a semi-annual report detailing
these reports rather than reporting them “immediately” before any
investigation can be undertaken.

* % %

[9.] AmerenUE agrees with this recommendation, but believes
three separate safety officers need to be designated—one officer
for the Callaway nuclear plant, one officer for the other generating
plants, and one officer for the transmission and distribution
systems. The different nature of these facilities requires a different
safety officer for each.

[10.] AmerenUE agrees to file such a plan for implementation of the
recommendations it has agreed to, as outlined above.

The Commission declines to adopt the recommended findings of
fact and conclusions of law set forth in Staff’s Incident Report, as that was
not the purpose of this docket. The Commission notes the reasonableness
of most of Staffs recommendations and notes that AmerenUE has
voluntarily agreed to implement aimost all of them.

Having served its purposes of providing a means for the Staff to
conduct an investigation and submit an incident report, and for AmerenUE
to provide such information as the Commission required and respond to the
incident report, this docket may be closed.

IT IS ORDERED THAT:
1. The Staff’s Initial Incident Report is received.
2. This order shall become effective upon issuance.
3. This matter is closed.

Davis, Chm., Murray, Clayton,
Appling, and Jarrett, CC., concur.

Dale, Chief Regulatory Law Judge
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OPINION OF COMMISSIONER ROBERT M. CLAYTON Iil,
CONCURRING IN PART AND DISSENTING IN PART

This Commissioner files this opinion to applaud the work of
staff in completing a detailed and comprehensive report on AmerenUE's
actions and omissions in the Taum Sauk disaster. The staff report
recounts and explores the mistakes that led to a disaster that could have
become a tragedy. This docket was created as an "uncontested case" to
collect and compile information related to the incident of December 14-
15, 2005. Because "uncontested cases" do not afford the standard rights
of substantive and procedural due process, this case cannot be used to
further substantive changes on any party. This Commissioner must
concur in the majority's Order to receive the investigative staff report.

However, this Commissioner must dissent because further
action is necessary to effectuate the recommendations made by the
staff of the Missouri Public Service Commission (staff) in the case. This
Commissioner believes that those recommendations, in which the Public
Counsel concurs, warrant further consideration and possible
implementation, even if over the objections of AmerenUE. Without an
additional Order demanding compliance with those recommendations,
the Commission is ignoring the severity of the disaster by simply trusting
AmerenUE to follow recommendations outlined by the staff. Although
this Commissioner offered an amendment to address this critical issue
and empower staff, the majority rejected the proposal leaving much work
left undone.

In general, Commission investigations are tracked with a case
number and usually conclude with a staff report and list of
recommendations. If the company is agreeable with the recommendations,
then the Commission orders that the utility comply with the
recommendations in an Order. If the utility disagrees with the
recommendations, then either the case proceeds to hearing to offer all
of the parties the opportunity to present additional evidence and
cross-examine witnesses or a new case is opened to address the dispute.
In addition, if the staff finds evidence of a rule or statute violation, then
the investigation may be closed and a new case opened with a
Complaint. The Commission concludes its involvement with any such
investigation by either an Order implementing recommendations,
rejecting staff's proposals or possibly levying penalties against a utility.

During the Agenda meeting of December 6, 2007, the public
meeting at which this Order was presented, this Commissioner offered
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an amendment that would have directed the staff to take the necessary
steps to begin the process of implementing their recommendations.
However, the Commission declined that amendment and merely
accepted the report without taking any additional action on the
recommendations. The Order does not mandate AmerenUE's
compliance nor does it direct enforcement through another case. This
Commissioner's proposed amendment, which was defeated during the
Commission meeting, reads as follows, "Staff is directed to take the
steps necessary to open a new case for the purpose of implementing
Staff's recommendations contained in its October 24, 2007, Incident
Report."

This Commissioner believes additional steps should be taken
for the Commission to consider staffs recommendations. While this
Commissioner is not prejudging the merits of each of the
recommendations, those proposals are designed to protect rate payers
from the mistakes made by the utility and to prevent similar future
occurrences. Positive change can only occur with an Order of the
Commission derived from a contested case with full due process
protections for all of the parties. It appears that the majority is
comfortable relying on staff to monitor further activity associated with its
recommendations, but, without a Commission Order directing AmerenUE
to implement some or all of staff's recommendations, there is no
process for enforcing compliance and no potential penalty for failure to
comply. In addition, the staff must be given the authority to act through a
complaint if it feels it is necessary. This Commissioner believes an Order
setting out clear policy and the decision of the Commission, is the best way
to proceed.

The staff is to be commended for compiling a detailed and
thoughtful report fully describing the events that occurred before, during
and after the disaster at Taum Sauk. This report deserves to be received
and made available to the public for further review. Legally, no additional
action may be taken in this case because of its investigative and
uncontested design and this docket has no real use beyond acceptance
and release of the report. Itis in a new case where this Commission can
take up and address the substantive recommendations made by the staff.
This Commissioner's defeated amendment would have authorized that
additional action.

For the foregoing reasons, this Commissioner concurs in part and
dissents in part.
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The Staff of the Missouri Public Service Commission v. Universal
Utilities, Inc., and Nancy Carol Croasdell

Case No. WC-2008-0079
Decided: December 13, 2007

Water§1. The Commission struck the answer of Universal Utilities, Inc., and Nancy Croasdell
for failure to comply with the Commission’s order granting staff's motion to compel discovery
and entered default judgment.

ORDER STRIKING ANSWER AND ENTERING DEFAULT JUDGMENT
AS SANCTION FOR REFUSAL TO COMPLY WITH DISCOVERY
ORDER

On November 14, 2007, the Staff of the Commission filed a motion
asking the Commission to issue a judgment in default against the
Respondents, Universal Utilities, Inc., and Nancy Carol Croasdell. The
basis of Staff's motion is the Respondents’ refusal to respond to certain
data requests propounded by Staff, even after the Commission granted
Staff's motion to compel those responses. The Respondents have not
responded to Staff's motion for default judgment.

The Commission’s rule on sanction for failure to comply with
discovery orders is found at 4 CSR 240-2.090(1). That rule states
“[slanctions for abuse of the discovery process or failure to comply with
commission orders regarding discovery shall be the same as those
provided for in the rules of civil procedure.” The applicable civil procedure
rule is Rule 61.01(b)(1). That rule indicates that for a party’s failure to
answer interrogatories, an appropriate sanction is “[aln order striking
pleadings or parts thereof, or dismissing the action or proceeding or any
part thereof, or render a judgment by default against the disobedient party.”
A judgment by default is a drastic punishment for failure to comply with a
discovery order, but the courts have said “it is properly invoked where a
party has shown a contumacious and deliberate disregard for the authority
of the court.”'

In this case, Staff served 28 data requests on the Respondents on
September 26, 2007. Counsel for the Respondents objected to those data
requests on October 9. However, the Respondents' sweeping objections to
Staff's data requests were merely a listing of nearly every conceivable

' Karolat v. Karolat, 151 S.W.3d 852, 857 (Mo. App. W.D. 2004).
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objection that could be made to a discovery request. The Respondents
made no attempt to relate any of their general objections to any of the
individual data requests made by Staff.

On October 19, Staff filed a motion asking the Commission to
compel the Respondents to answer the data requests. The Respondents
did not respond to that motion. On November 1, the Commission granted
Staff's motion to compel and ordered the Respondents to answer Staff's
data requests no later than November 8. The Respondents ignored the
Commission’s order and did not answer Staff's data requests. Staff's
motion for a default judgment followed on November 14.

Through their refusal to comply with the Commission’s discovery
order and their refusal to even respond to Staff's motion for default
judgment, the Respondents have displayed an utter disdain for the authority
of the Commission. Still, the entry of a default judgment for a refusal to
answer data requests is a severe sanction. In another type of case, the
Commission might be inclined to impose a lesser sanction to try to force the
Respondents to comply. However, in the circumstances of this case,
default judgment is appropriate.

Staff's complaint alleges that the Respondents are operating water
and sewer systems in one or more locations in Missouri without having
obtained the statutorily required certificate of convenience and necessity
from this Commission. Staff seeks authority to proceed to circuit court to
seek the imposition of civil penalties against the Respondents for that
violation of Missouri statute.

In a 1981 case, the Missouri Court of Appeals, Southern District,
held that the Commission has exclusive jurisdiction to first determine, after
a proper hearing, that a party is unlawfully operating a public utility. The
Commission must make that determination before it can seek penalties in
circuit court for that unlawful operation.? For that reason, Staff had to file
this complaint with the Commission before it could proceed to circuit court
to enforce the law by seeking penalties against the Respondents.

However, in 1993, the general assembly passed a statute that says,
“[a]n administrative order authorizing the commencement of any such suit
[for civil penalties] shall not be considered as evidence of the violations
alleged in any such suit.”® In other words, no holding the Commission can
make in this case can be given any preclusive effect in a subsequent action
in circuit court. If General Counsel seeks penalties in circuit court, it must

2 State v. Carroll, 620 S.W.2d 22 (Mo. App. S.D. 1981)
® Section 516.103, RSMo 2000.
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prove its case before the circuit court as if this complaint before the
Commission never happened.4

In questioning whether an adversarial hearing was still required
before a state agency could seek penalties in circuit court, the Missouri
Court of Appeals recognized that “[e]nactment of §516.103 apparently
renders the [administrative] hearing merely a moot court for the proceeding
to follow in circuit court.”® However, that question was not before the court
in that case and the court made no decision on whether a contested hearing
before the Commission is required.

Therefore, as required by previous court decision, the Commission
offered the Respondents an opportunity to contest Staff’s allegations before
possibly having to again contest those allegations before the circuit court.
Perhaps aware that this case before the Commission is just a “moot court”
before the binding action that could follow in circuit court, the Respondents
have chosen to ignore the authority of the Commission.

Respondents are free to choose to defend themselves for the first
time in circuit court, but there is no reason to delay resolution of this case by
trying to force them to comply with discovery before this Commission. By
their refusal to comply with the Commission’s discovery order, the
Respondents have shown a “contumacious and deliberate disregard for the
authority of the court.” As a sanction for their refusal to comply with the
Commission’s discovery order, the Commission will strike the Respondents’
answers and will enter a default judgment against them.

Missouri courts have held that a default judgment imposed as a
sanction under the rules of discovery is not a true default judgment. Rather
“the remedy is imposed on the presumption that no merit exists in asserted
defenses or claims in light of the failure to produce information. Thus, the
judgment does not come by default in the ordinary sense and is treated as a
judgment upon trial by the court.”® As a result, the usual procedures
governing motions to set aside the default do not apply.” For this case
before the Commission, that means Commission Rule 4 CSR 240-2.070(9)
allowing seven days to file a motion to set aside a default in a complaint
case does not apply. If the Respondents wish to dispute this order, they will
need to file an application for rehearing before the effective date of the
order. The Commission finds that the allegations in Staff's First Amended

* See. State ex rel. Mo. Div. of Transp. v. Sure-Way Transp., Inc., 884 S.W.2d 349 (Mo. App.
W.D. 1994).
®Id. at 353, FN 5.
j State ex rel Eddy v. Rolf, 145 S.W.3d 429, 433 (Mo. App. W.D. 2004).
Id.
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Complaint are established. Specifically, the Commission finds that
Respondent Universal Utilities, Inc., and Respondent Nancy Carol
Croasdell are water corporations, sewer corporations, and public utilities, as
those terms are defined by Missouri statute, at each and every location they
operate in Missouri. The Commission further finds that Respondent
Universal Utilities, Inc., and Respondent Nancy Carol Croasdell have
violated Section 393.170 RSMo by providing water and sewer services
without Commission authority since January 31, 2003, and that each and
every days’ violation of law is a separate and continuing offense. Finally,
the Commission finds that Respondent Universal Utilities, Inc., and
Respondent Nancy Carol Croasdell are subject to penalties and that the
General Counsel is authorized to proceed to circuit court to collect penalties
for each and every day’s violation of law extending back to January 31,
2003.

IT IS ORDERED THAT:

1. Staff's Motion for Default Judgment is granted.

2. The Answer of Universal Utilities, Inc., and Nancy Carol
Croasdell to Staff's First Amended Complaint is struck as a sanction for
failure to comply with the Commission’s Order Granting Staff's Motion to
Compel Discovery.

3. A default judgment is entered against Universal Utilities, Inc.,
and Nancy Carol Croasdell.

4. The facts alleged in Staff's First Amended Complaint are found
to be established.

5. The Commission’s General Counsel is authorized to file an
action in the circuit court of its choosing to collect penalties against
Universal Utilities, Inc., and Nancy Carol Croasdell, as allowed by Sections
386.570 and 386.600, RSMo 2000.

6. This order shall become effective on December 23, 2007.

Davis, Chm., Murray, Clayton, Appling,
and Jarrett, CC., concur.

Woodruff, Deputy Chief Regulatory Law Judge
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In the Matter of Tariff Revisions filed by Aquila, Inc., d/b/a Aquila
Networks-MPS and Aquila Networks-L&P Designed to Continue And
Expand its Fixed Bill Pilot Program

Case No. EO-2007-0395
Decided: December 20, 2007

Electric§1. The Commission ordered that the proposed tariff sheets that would implement the
expansion and extension of Aquila’s fixed bill pilot program be rejected. The Commission
found that the fixed bill pilot program would not give proper pricing signals to customers and
would therefore encourage the wasteful use of electricity.

Appearances

Paul A. Boudreau, Brydon, Swearengen & England, P.C., 312 East Capitol
Avenue, P.O. Box 456, Jefferson City, Missouri 65102-0456, and

Renee Parsons, Senior Attorney, Aquila, Inc., 20 West 9" Street, Kansas
City, Missouri 64105

Nathan Williams, Deputy General Counsel, Missouri Public Service
Commission, Post Office Box 360, Jefferson City, Missouri 65102

Lewis R. Mills, Jr., Public Counsel, P. O. Box 2230, Jefferson City,
Missouri 65102

REGULATORY LAW JUDGE: Morris L. Woodruff, Deputy Chief
Regulatory Law Judge

REPORT AND ORDER

Syllabus: The Commission finds Aquila’s proposed expansion and
extension of its fixed bill pilot program would not give proper pricing signals
to customers and would therefore encourage the wasteful use of electricity.
This will result in unnecessary increases in Aquila’s residential load,
causing harm to Aquila’s customers as well as to the public. As aresult, the
proposed program is not just and reasonable and on that basis, the
Commission rejects Aquila’s tariff that would implement the expansion and
extension of its fixed bill pilot program.

FINDINGS OF FACT

The Missouri Public Service Commission, having considered all the
competent and substantial evidence upon the whole record, makes the
following findings of fact. The positions and arguments of all of the parties
have been considered by the Commission in making this decision. Failure
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to specifically address a piece of evidence, position, or argument of any
party does not indicate that the Commission has failed to consider relevant
evidence, but indicates rather that the omitted material was not dispositive
of this decision.

Procedural History

On April 19, 2007, Aquila, Inc., d/b/a Aquila Networks-MPS and
Aquila Networks-L&P filed a tariff that would modify and extend its existing
fixed bill pilot program. Aquila’s tariff was assigned tariff number JE-2007-
0739. Along with its tariff, and motion asking the Commission to approve
the tariff, Aquila filed the direct testimony of its employee, Dennis Odell.
Aquila’s tariff originally carried a July 1 effective date, but Aquila
subsequently extended the effective date until September 1. On August 28,
acting on motions filed by its Staff and the Office of the Public Counsel, the
Commission suspended Aquila’s tariffs until December 30, 2007.

The Commission established a procedural schedule that required
the parties to prefile direct, rebuttal, and surrebuttal testimony. An
evidentiary hearing was held on November 16. The parties filed post-
hearing briefs on December 11.

Aquila’s Fixed Bill Pilot Program

Aquila’s proposed fixed bill pilot program would be a voluntary
billing option to allow customers to receive a predetermined fixed monthly
bill for electric service over the course of a one-year period. The fixed bill
would not change during the year regardless of weather variations, usage
by the customer, or changes in utility rates. Unlike other level payment
plans, there would be no true-up adjustment at the end of the year.

The amount of each customer’s fixed bill would be based on that
customer’s historical, weather-normalized electric usage priced at current
tariffed rates. Aquila would then add a program fee, not to exceed twelve
percent, to the monthly rate. The program fee would compensate Aquila for
shouldering the operational and financial risks of the program.2

Aquila acknowledges that the fixed bill program is not intended to
save money for participating customers, and would not be marketed in that
way. Rather the program would allow customers to knowingly choose to
pay a little extra, on average, for the certainty of knowing they will pay the
same electric bill each month for a year, without a true-up payment at the
end of the year.®

' Odell Direct, Ex. 1, Page 2, Lines 5-10.
2 Odell Direct, Ex. 1, Page 5, Lines 11-16.
% Odell Direct, Ex. 1, Page 4, Lines 6-15.
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The program fee Aquila would add to participating customer’s bills
would include two components. The first component would be a risk
premium to cover the risk of departure from expected values such as
weather and pricing changes. The risk premlum would also cover Aquila’s
administrative costs to operate the program.* The second component is a
quantity factor, also described as a kilowatt hour growth factor, that would
account for any difference in actual electric consumption from predicted
consumption. Aquila would include this component in recognition that a
customer might consume more power while under the fixed billing
aIternatlve because they know their bill will not increase with increased
usage.’

Aquila represents that the risk premium and the quantity factor
would be set at an amount not to exceed six percent each, resulting in a
total program fee not to exceed twelve percent.® However Aquila
acknowledges that the actual submitted tariff language would simply cap
the total program fee at twelve percent without limiting either component to
six percent.” Aquila represents that it is willing to modify the submitted tariff
language to cap the separate components at six percent each if the
Commission directs it to do so.®

Aquila’s proposal extends and expands an existing pilot program,
which the Commission approved for a two-year period in 2005.°
Subsequently, the Commssnon extended that pilot program for a third year,
expiring on May 31, 2008." Participation in the existing pilot program is
limited to residential customers in the City of St. Joseph, Missouri.

The expanded pilot program that Aquila has proposed would extend
eligibility to participate in the pilot program to all Missouri re3|dent|a|
customers who are otherwise eligible to participate in the program.'? The
expanded pilot program would continue for an additional five years, during
which the program would be evaluated annually.” The expanded pilot
program would also increase the program fee from eight percent to twelve
percent. Additionally, Aquila would add an early termination fee if a

* Odell Direct, Ex. 1, Page 5, Lines 19-22.

® Odell Direct, Ex. 1, Page 6, Lines 1-3.

® Transcript, Page 31, Lines 14-19.

" Transcript, Page 32, Lines 6-16.

® Transcript, Page 87, Lines 8-12.

® Busch Rebuttal, Ex. 3, Page 2, Lines 17-18.
"9 Busch Rebuttal, Ex. 3, Page 3, Lines 2-4.

"' Busch Rebuttal, Ex. 3, Page 3, Lines 13-14.
'2 Odell Direct, Ex. 1, Page 3, Line 21.

'3 Odell Direct, Ex. 1, Page 5, Lines 3-7.
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customer wanted to withdraw from the program during the year," and
would add a clause to remove participants from the program if they abuse
the system by increasing their weather-adjusted usage by more than thirty
percent.'®

Aquila also proposes the expanded pilot program be accounted for
“below-the-line”. That would mean the financial risks associated with the
expanded pilot program would be borne by Aquila’s shareholders, not its
ratepayers. If Aquila were to lose money on the pilot program it could not
recover those loses from its ratepayers in a future rate case. However, if
the expanded pilot program were accounted for “below-the-line”, Aquila’s
shareholders would also be able to keep any profits resulting from the
program.

The existing pilot program is accounted for “above-the-line” and has
experienced costs that exceed revenues for the first two years of its
existence.'® However, Aquila anticipates the expanded pilot program will be
profitable in future years.'’

The existing pilot program has been moderately popular with
customers in St. Joseph. Aquila offered the program to 16,000 customers
the first year and 541, or 3.38 percent accepted. Aquila offered to renew
507 customers for a second year in the program and 475 customers
accepted.18 In the second year of the pilot program, Aquila sent out new
offers to 15,500 customers. Of those customers, 652 chose to participate,
for an acceptance rate of 4.2 percent.'®

Objections by Staff and Public Counsel

Staff and Public Counsel oppose Aquila’s proposed extension and
expansion of its fixed bill pilot program. Both object to various aspects of
Aquila’s expanded program, including the increased program fees and
Aquila’s proposal that the expanded program be accounted for “below-the-
line”. However, Public Counsel particularly objects to the load-building
effects that will result from the program. The Commission shares Public
Counsel’s concern, and on that basis will reject Aquila’s proposal. Since
the Commission is rejecting the tariff, it does not need to address the other
arguments offered by Staff and Public Counsel.

Load-Building Effects of Aquila’s Fixed Bill Pilot Program

" Odell Direct, Ex. 1, Page 7, Lines 6-16.

'S Odell Direct, Ex. 1, Page 7, Lines 18-22.

' Transcript, Page 24, Lines 1-5.

"7 Transcript, Page 30, Lines 1-6. See also, Ex. 5 and Ex. 6.
'8 Busch Rebuttal, Ex. 3, Page 4, Lines 5-14.

'® Busch Rebuttal, Ex. 3, Page 4, Lines 20-21.
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Aquila concedes that its expanded fixed bill pilot program will result
in increased electric usage by participating customers. That potential for
increased customer usage is the reason Aquila included a six percent
kilowatt hour growth factor in its proposal.?’ Aquila acknowledges the Ioad
for participating customer’s could increase by six percent each year ' but
attempts to minimize the impact of that increase by pointing out that such
an increase of usage, would result in only a .18 percent increase in its
overall system usage.”

However, if the increased usage resulting from participation in the
pilot program were measured against just overall residential usage, it would
result in an increase of .386 percent for residential usage in the first year.?
This is still not a large amount, but that increase would offset over 70
percent of the load decrease Aquila expects to obtain from the Resudentlal
Lighting Program the Commission approved in September 2007.* The
load increases for the residential class that would result from the expanded
pilot program are particularly a problem for Aquila because its residential
load is increasing rapidly and it is already short of the capacity needed to
meet that increasing load.

According to the load growth projections in Aquila’s most recent
Integrated Resource Plan, Aquila’s load is expected to grow at an average
rate of 2.5 percent over the next 20 years.?®> The increased load resulting
from the expanded pilot program wouId increase the load growth rate for the
residential class to 2.86 percent.® Aquila is already short of the capacity
needed to meet that growing demand for power.?” For that reason, every
increment of additional load growth requires Aquila to obtain additional
capacity at additional cost.

The amount of increase in Aquila’s load that would result from
implementation of the proposed pilot program is not insignificant, but it is
not large when compared to the company’s overall load. The existing pilot
program has shown that some customers are interested enough in the
certainty of cost they can obtain by locking in a fixed bill to be willing to pay
a premium to receive that service. Based solely on those considerations,
the Commission might approve some sort of fixed bill program, although not

2 Transcript, Pages 32-33, Lines 17-25, 1-2.

' Transcript, Page 34, Lines 8-10. See also, Kind Direct, Ex. 4, Attachment 3.

2 Transcript, Page 61, Lines 9-19.

% Kind Rebuttal, Ex. 4, Page 8, Lines 16-20.

2 Kind Rebuttal, Ex. 4, Pages 6-7, Lines 17-25, 1-13.

% Kind Rebuttal, Ex. 4, Page 8, Lines 22-24.

% Kind Rebuttal, Ex. 4, Page 8, Lines 24-26.

7 Kind Rebuttal, Ex. 4, Page 8, Lines 3-9. See also Kind Rebuttal, Atachment 4.
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necessarily Aquila’s specific proposal, simply to satisfy the desires of those
customers. However, the Commission must also consider the broader
public policy implications of Aquila’s fixed bill pilot program.

National public policy regarding energy efficiency requires Aquila
and its customers to at least attempt to reduce the growth in use of electric
power. Aquila’s proposed fixed bill pilot program would instead have the
perverse effect of encouraging residential customers to use electricity
without regard to the price signal otherwise associated with increased
usage. Aquila argues that the price signal to encourage conservation is still
present in subsequent years when the price offer made to the customer will
increase or decrease depending upon the amount of electricity used.
However, Aquila, itself, must believe that such a price signal will not be fully
effective since it has designed its program on the assumption that usage of
electricity will increase by up to six percent each year under the program.

In its brief, Public Counsel aptly describes Aquila’s proposed fixed
bill pilot program as an “all you can eat’ rate design. Just as a person
looking to lose weight is well advised to avoid an “all you can eat” buffet, the
public interest in reducing the growth in usage of electricity is best served
by avoiding Aquila’s “all you can eat’ fixed bill pilot program.

CONCLUSIONS OF LAW

The Missouri Public Service Commission has reached the following
conclusions of law:

1. Aquila, Inc., is an “Electrical Corporation” and “Public Utility”, as
those terms are defined at Subsections 386.020 (15) and (42), RSMo Supp.
2006. As such, it is subject to regulation by this Commission.

2. Section 393.130.1, RSMo Supp. 2006, requires that all charges
made or demanded by an electrical corporation be just and reasonable.

DECISION

Based on the facts as it has found them, and its conclusions of law,
the Commission finds that Aquila’s proposed expansion and extension of its
fixed bill pilot program would not give proper pricing signals to customers
and would therefore encourage the wasteful use of electricity. This may
result in unnecessary increases in Aquila’s residential load, causing harm to
Aquila’s customers as well as to the public. As a result, the proposed
program is not just and reasonable and on that basis, the Commission will
reject Aquila’s tariff that would implement the expansion and extension of its
fixed bill pilot program.

IT IS ORDERED THAT:
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1. The proposed tariff sheets (JE-2007-0739) submitted on April
19, 2007, by Aquila, Inc., are rejected.

2. This Report and Order shall become effective on December 30,
2007.

Murray, Clayton, Appling, and

Jarrett, CC., concur;

Davis, Chm., dissents, with

separate dissenting opinion to follow;

and certify compliance with the provisions
of Section 536.080, RSMo.

Note: At time of publication, no dissent has been issued.

In the Matter of the Application of Kingdom Telephone Company for
Authority to Borrow an Amount Not to Exceed $5,000,000 from
CoBank Under a Twelve (12) Year Secured Credit Facility and in
Connection Therewith to Execute a Lien and Security Interest

Case No. IF-2008-0139
Decided: December 20, 2007

Telecommunications §19. The Commission ordered that the application filed by Kingdom
Telephone Company on November 2, 2007 be approved. This application allowed Kingdom
Telephone Company to borrow up to $5 million from the CoBank, ACB and furthermore
authorizes Kingdom Telephone Company to execute and deliver promissory notes in order to
complete the transactions.

ORDER APPROVING FINANCING APPLICATION

On November 2, 2007, Kingdom Telephone Company, Inc., filed its
application seeking authority to borrow certain funds and to pledge
substantially all its assets as security for the loan. Kingdom Telephone is a
small, rural incumbent local exchange carrier serving seven exchanges in
the counties of Audrain, Calloway, and Montgomery. Kingdom Telephone
seeks authority to borrow up to $5,000,000 from CoBank, ACB, in order to
fund capital improvements and to finance its operating needs.

On November 7, 2007, the Commission issued an order directing
its Staff to file a recommendation regarding the application. Other parties



KINGDOM TELEPHONE COMPANY

16 Mo. P.S.C. 3d 633

wishing to respond to the application were also given the opportunity to do
so. Stafffiled its recommendation and memorandum on December 5, 2007.
No other responses have been received.

Kingdom Telephone proposes to borrow an amount, not to exceed
$5 million, from CoBank, ACB. CoBank is part of the Farm Credit System,
which is a nationwide financial cooperative that lends money and provides
financial services to agriculture and rural America. Staff states that over the
past five years, Kingdom Telephone has invested money in operating plant
with internally generated funds. Earlier this year, the Company paid off the
remaining balance of its prior financing, so the financing proposed in this
application will reimburse moneys previously expended on plant and also
provide funding for various capital improvement projects. Staff has
reviewed the proposed financing with Kingdom Telephone and believes that
the use of the funds is reasonable. Based upon its review, Staff
recommends that the Commission approve the application as not
detrimental to the public interest in this case, subject to the following
conditions:

That nothing in the Commission’s order shall be considered a
finding by the Commission of the value of this
transaction for rate making purposes, and that the
Commission reserves the right to consider the
ratemaking treatment to be afforded this financing
transaction and its impact on cost of capital, in any later
proceeding.

That Kingdom Telephone shall file with the Commission any
information concerning deviations from all final terms
and conditions on this financing in its application
including, but not limited to, the aggregate principal
amount to be sold or borrowed, price information,
estimated expenses, and portion subject to the fee
schedule and loan or indenture agreement concerning
each issuance.

That Kingdom Telephone shall file with the Commission any
information concerning deviations from the use of the
funds stated in its application that would materially
change the pro forma capitalization and financial ratios
submitted with its application.

That within 30 days after execution of draw-down, Kingdom
Telephone shall file a report with the Commission’s
Budget and Fiscal Services Department reflecting the
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amount of the draw-down and use of the proceeds so
that the fee schedule may be applied.

That the Commission find that the money, property and labor
to be procured by this transaction is reasonably required
for the purposes specified above, and that no part of the
proceeds shall be reasonably chargeable to operating
expenses or to income.

That the Commission grant such further relief in this matter as
it may deem necessary.

Kingdom Telephone did not file a response to Staffs
recommendation. Although the Office of the Public Counsel is a party to
this case, it did not file a recommendation or a response to Staff's
recommendation.

The Commission has reviewed and considered Kingdom
Telephone’s application and the recommendation of its Staff, and concludes
that the proposed transaction in an amount up to $5 million is not
detrimental to the public interest and shall be approved. The Commission
will require Kingdom Telephone to comply with the conditions
recommended by Staff as ordered below.

IT IS ORDERED THAT:

1. The application filed by Kingdom Telephone Company on
November 2, 2007, is approved with the conditions set out below.

2. Kingdom Telephone Company is authorized to borrow up to
$5 million from the CoBank, ACB.

3. Kingdom Telephone Company is authorized to execute and
deliver promissory notes in order to complete the transactions.

4. Kingdom Telephone Company is authorized to do any and all
other things incidental, necessary or appropriate to the performance of any
and all acts specifically authorized in this order, including executing all
documents necessary for the financing authorized in this proceeding.

5. The money, property and labor to be procured by the authorized
transactions are reasonably required for the purposes specified above, and
no part of the proceeds shall be reasonably chargeable to operating
expenses or to income.

6. Within 30 days of the execution of a draw-down, Kingdom
Telephone Company shall file a report with the Commission’s Budget and
Fiscal Services Department reflecting the amount of the draw-down and the
use of proceeds so that the fee schedule may be applied.

7. Nothing in this order shall be considered a finding by the
Commission of the value of these transactions for ratemaking purposes.
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8. The Commission reserves the right to consider the ratemaking
treatment to be afforded these transactions and the resulting cost of capital
in a later proceeding.

9. This order shall become effective on December 30, 2007.

10. This case may be closed on December 31, 2007.

Davis, Chm., Clayton, Appling,
and Jarrett, CC., concur.
Murray, C., dissents.

Dippell, Deputy Chief Regulatory Law Judge

In the Matter of the Application of Kansas City Power & Light
Company for Approval to Make Certain Changes in Its Charges for
Electric Service to Implement Its Regulatory Plan

Case No. ER-2007-0291
Decided: December 21, 2007

Electric §20. The Commission approved Staff's recommended language clarifying Kansas City
Power & Light's proposed rates.

ORDER REGARDING MOTIONS FOR
REHEARING AND REQUEST FOR CLARIFICATION

On February 1, 2007, Kansas City Power & Light Company
submitted to the Commission proposed tariff sheets intended to implement
a general rate increase for electrical service provided in its Missouri service
area. The Commission issued a Report and Order on December 6, 2007.
The Commission received a Request for Clarification from Staff, and
motions for rehearing from KCPL and OPC.

Staff requests the Commission to clarify whether it intended the
availability of KCPL'’s general service All-Electric and separately-metered
space heating rates to be restricted to those qualifying customers’
commercial and industrial physical locations being served under such rates
as of September 30, 2007, January 1, 2008, or some other date. The
Commission intended to adopt Trigen's alternative, and to limit those
discounted rates to customers being served under such rates as of
January 1, 2008. This will allow KCPL to keep the almost 200 customers
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who signed up for the discounted rates in 2007 on those discounted rates,
while e1nding those discounts as of an alternative date suggested by
Trigen.

Staff further requests that the Commission clarify an apparent
inconsistency between its order that KCPL’'s general service all-electric
tariffs and separately metered space heating rates should be increased
more (i.e., by a greater percentage) than KCPL’s corresponding standard
general application rates by 10% on a revenue neutral basis, prior to any
shifts in class responsibility, and its order that KCPL's first block of the all-
electric rate’s winter energy blocks should be increased by 10%, and
KCPL’s second block of the all-electric rate's winter energy blocks should
be increased by 5%. Staff states that both KCPL and Trigen agree with
Staff's proposed language to clarify the Report and Order.

The language Staff proposes is “KCPL’s separately metered space
heating rates should be increased by more (i.e., by a greater percentage)
than KCPL’s corresponding standard general application rates by 10% on a
revenue neutral basis, prior to any shifts in class responsibility. KCPL'’s first
block of the All-Electric rate’s winter energy blocks should be increased by
10%, on a revenue neutral basis, prior to any shifts in class responsibility.
KCPL’s second block of the All-Electric rate’s winter energy block should be
increased by 5%, on a revenue neutral basis, prior to any shifts in class
responsibility. Any approved reduction in the revenue responsibility for the
Medium General Service Class should not be applied to the separately
metered space heating rate or to the All-Electric rate’s winter energy
blocks.” The Commission intended such a result, and will adopt Staff's
suggested language.

KCPL requests rehearing on these issues as well, claiming that
Trigen did not put on competent and substantial evidence to support such a
sudden shift away from KCPL'’s decade old rate design. As a matter of fact,
because the Commission is ordering KCPL to file a class cost of service
study in its next rate case, the Commission should at least wait until that
study is filed to make such a decision. Finally, KCPL asks for rehearing or,
in the alternative, a stay or variance from its decision on restricting the
availability of all-electric and separately-metered space heating discounts.

KCPL’'s motion is largely based upon the perspective of its
customers in the midst of millions of dollars worth of infrastructure
development, and how they will be deprived of these discounts if the

' See Kansas City Power & Light Company’s Application for Rehearing and Stay, Or In the
Alternative, Application for Waiver or Variance From Decision for Specific Customers, pp. 6-7
(December 14, 2007).
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Commission does not modify its decision. But there is no protected
property interest in any particular utility rate.” Indeed, the Commission put
KCPL on notice of a possible change to these discounted rates last year
when it stated that "it is concerned that during KCPL's winter season,
commercial and industrial customers under the all-electric general service
tariffs pay about 23% less for the entire electricity usage than they would
otherwise pay under the standard general service tariff, and that
commercial and industrial customers under the separately metered space-
heating provisions . . . pay about 54% less for such usage than they would
pay under the standard general service tariff”.> KCPL’s motion is denied.
On December 20, Staff responded to KCPL'’s request for rehearing.
Staff asked that the Commission reopen the record to take evidence on the
issues KCPL raised concerning a substantial number of customers who
have relied upon KCPL'’s discounted all-electric and separately-metered
space heating rates to make investments in construction and heating
equipment. The Commission will deny Staff's request, and notes that the
request states that it is “unfortunate” that KCPL “chose not to provide the
information (about these customers who have made substantial
investments, or are considering such investments, in reliance upon KCPL's
discounted rates) in any of the testimony that it filed on this issue in last
(sic) case or this case, but instead waited until after the Commission made
its decision to not accept KCPL’s position on this issue in the instant case.”
OPC asks for rehearing on capital structure, off-system sales, and a
revenue neutral shift from the Medium General Service class to the
residential class. The Commission will address those topics separately.
OPC accuses the Commission of acting on a “whim” by using
KCPL’s parent companies’ actual capital structure instead of imputing a
hypothetical caEitaI structure to KCPL as it imputed to St. Joseph Light &
Powerin 1993.” In the SJLP case, the Commission’s Staff also advocated
for a hypothetical capital structure.® Butin KCPL, Staff argues for an actual
capital structure, claiming that it is Staff's practice to use actual figures,

2 See State ex. rel Jackson County v. Public Service Commission, 532 S.W.2d 20, 31 (Mo.
banc 1975).

% In re KCPL, Commission Case No. ER-2006-0314, Report and Order, p. 83 (December 21,
2006).

* See In re KCPL, Staff's Response to the Application for Rehearing Filed by Kansas City
Power & Light Company and Responses Thereto of Trigen, Commission Case No. ER-2007-
0291, p. 5 (filed December 20, 2007)

® See In Re St. Joseph Light & Power, Commission Case Nos. ER-93-41, EC-93-252, 2 Mo.
P.S.C 3d 248 (1993).

®|d. at p. 250.
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which are known and measurable, and therefore fair, to all parties.7 In fact,
in SJLP, Staff's alternative position was that the Commission should use
SJLP’s actual capital structure, which included 59.10% common equity,
wh|ch is even more equity than the actual capital structure of KCPL in this
case.®

Moreover, in the SJLP case, both Staff and OPC used a “proxy
group” similar to the proxy groups used in the KCPL case to arrive at an
estimate of a proper capital structure.® Indeed, OPC used a “zone of
reasonableness” test to get its hypothetical capital structure. 1% Butin KCPL,
OPC instead eschewed such an analysis in favor of merely urging the
Commission to use the benchmarks “published by credit rating agencies
which provide guidelines for utilities as to how much debt and equity they
can use to flnance utility operations and still maintain an investment grade
credit quality.””" This analysis is unpersuasive, especially when OPC also
argues on one hand that the Commission should rely on credit rating
agencies, such as Standard & Poor’s, to impute a mythical capital structure
to a utility but then, on the other hand, argues that following that same credit
rating agency’s method of calculating additional amortizations i i tantamount
to the Commission handing its ratemaking authority to S&P."

For off-system sales, the Commission, in its Report and Order, has
already cited evidence that KCPL is not even close to meeting the 25"
percentile of projected off-system sales for 2007. In addition, the
Commission has ordered KCPL to file monthly surveillance reports of its
off-system sales with Staff. If Staff or OPC believes those reports indicate
that KCPL is intentionally manipulating its off-system sales in derogation of
this Report and Order, the Experimental Regulatory Plan, or any other
statute, rule or tariff, those parties are not only free, but encouraged, to
seek what they believe the appropriate remedies are.

And for the revenue shift away from Medium General Service
customers to residential customers, OPC criticizes the Commission for
speculating that latan 2 might be placed into service, yet accuses the
Commission of ignoring the impact of the cessation of amortizations at the
time latan 2 goes into service. Further, OPC talks of the amount of

" See In re KCPL, Staff's Post-Hearing Reply and True-Up Brief, Commission Case No. ER-
2007-0291, p. 17 (filed November 16, 2007).

®See In re St. Joseph Light and Power, 2 Mo.P.S.C. 3d at 250.

° 1d. at 250-251.

°1d. at 251.

" Ex. 210, p. 3.

2Ex. 212, p. 1-4.
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to offer two further points in support of the Commission's decision in this
matter.

First, with respect to the hypothetical capital structure argued for by
OPC in this matter, | follow the exact same reasoning used by OPC and
other parties successfully in the 2004 MGE rate case, Case No . GR-2004-
0209. On page 1 of its reply brief filed on August 17, 2004, OPC noted the
consolidated capital structure was the most appropriate to use in that case
because it is the capital structure that is recognized in the investment
community and the company conducts business, finances its operations
and raises capital based on that capital structure. In further support of it's
position, OPC cites the case of City of Lynchburg et. Al v. Chesapeake and
Potomac Telephone Company of Virginia, 107 S .E .2d 462, 472 (Va .
1959):

Itis only when it is made clear by the evidence that
the officers and directors are following a policy in this
regard which unreasonably favors the stockholders at the
expense of the consumers that the rate-making tribunal
should substitute a capital structure radically different from
one fashioned by the officers and directors of the
corporation.

There is no evidence in this case that the directors and officers

were attempting to "unreasonably favor stockholders at the expense of
consumers." OPC does point out that KCP&L could have issued
approximately $100 million worth of debt instead of hybrid equity; however,
given the circumstances that KCP&L is trying to obtain the cash flow
necessary to maintain its credit rating during a construction phase and
issuing new stock to finance that construction is part of the plan, KCP&L's
conduct is reasonable under the circumstances.
Finally, and most important, decisions by other regulatory bodies don't
necessarily constitute competent and substantial evidence on which this
Commission should base its decision; however, the decision of the Kansas
Corporation Commission in a companion KCP&L rate case is instructive. In
that case, all of the parties in that case either agreed or did not object to a
settlement providing KCP&L with a $28 million rate increase. The Kansas
Corporations Commission, a majority of whom are democrats, approved
that settlement and it is important to note that KCP&L's Missouri territory is
larger in terms of both customers and load. Their decision only provides
further evidence that the Commission acted appropriately in this case and
the efforts of people who say otherwise are misplaced.
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amortizations and KCPL filing its next rate case as anticipated.” In any
event, those amortizations will not offset the rate increase needed when or,
indeed, if, latan 2 comes on line.

Further, as OPC stated, “because equity’s more expensive and less
risky (than debt), if the Percentage of equity goes up, the cost of equity
should be going down.”'* This is largely true, and one of many reasons the
Commission declined to award KCPL its’ requested 11.25% return on
equity. The cost of equity is, indeed, going down, as the 10.75% return on
equity the Commission awarded KCPL is over $6 million less in traditional
earnings than KCPL requested.

IT IS ORDERED THAT:

1. The Request for Clarification filed by the Staff of the
Commission is granted as described above.

2. The motions for rehearing filed by Kansas City Power & Light
Company and the Office of the Public Counsel are denied.

3. All other pending requests for relief not expressly granted are
denied.

4. This order shall become effective on December 21, 2007.

Davis, Chm., concurs, with separate
concurring opinion to follow.

Murray and Jarrett, CC., concur.
Clayton, dissents.

Appling, C., not participating.

Pridgin, Senior Regulatory Law Judge

NOTE: See page 552 for another order in this case.

CONCURRING OPINION OF CHAIRMAN JEFF DAVIS WITH REGARD
TO MOTIONS FOR REHEARING AND REQUEST FOR
CLARIFICATION

This commissioner concurs with all respects of the order and in the
interest of achieving certain finality in this matter files this brief concurrence

'3 See In re KCPL, Commission Case No. ER-2007-0291, the Office of The Public Counsel's
Application for Rehearing, pp. 4-5 (December 14, 2007).
“Tr. Vol. 15, p. 1142.
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In the Matter of the Review of the Competitive Classification of the
Exchanges of Embarqg Missouri, Inc., d/b/a Embarq

Case No. 10-2008-0092
Decided: December 27, 2007

Telecommunications §40. The Commission found that competition continues to exist in
exchanges belonging to Embarq of Missouri, Inc., d/b/a Embarq that the Commission had
previously classified as competitive. Furthermore, the Stipulation and Agreement filed by
Embarq of Missouri, Inc., d/b/a Embarg; the Staff of the Commission; and the Office of the
Public Counsel is approved.

QRDER APPROVING STIPULATION AND AGREEMENT AND FINDING
CONTINUED COMPETITION IN CERTAIN EXCHANGES OF EMBARQ

On September 28, 2007, the Staff of the Missouri Public Service
Commission filed a report pursuant to Section 392.245.5, RSMo (Supp.
2006), regarding continued competitive classification for Embarq Missouri,
Inc., d/b/a Embarg’s competitively classified exchanges. Staff concluded
that competition continues to exist in Embarqg’s competitively classified
exchanges and recommended that the Commission make a finding of that
fact. The Commission established October 22 as the deadline for the filing
of applications to intervene. No such applications were filed.

Acting on a request for hearing made by the Office of the Public
Counsel, the Commission scheduled a prehearing conference for
December 10. Atthat conference, the presiding officer ordered the parties
to file a proposed procedural schedule by December 17. The Commission
subsequently extended that deadline to December 21.

On December 20, Embarq, Staff, and Public Counsel filed a
unanimous stipulation and agreement. In that stipulation, all parties agree
that the Commission may consider the previously filed verified Staff report
as evidence to determine whether competitive conditions continue to exist
in the Embarq exchanges previously granted competitive classification.
Staff and Embarq further stipulate that Staff's report demonstrates the
continued existence of competitive conditions in those exchanges and that
such exchanges should remain classified as competitive. Public Counsel
did not join that part of the stipulation, but stipulated that it does not object
to Staff and Embarqg’s stipulation and will not offer any evidence in
opposition to that stipulation. As part of the stipulation, Public Counsel
withdrew its request for a hearing.
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Section 392.245.5(6), RSMo (Supp. 2006) requires the Commission
to review the status of competition in exchanges previously designated as
competitive. That review is to be conducted at least every two years. The
statutorily established standard for determining whether competition
continues to exist in those Embarg exchanges previously designated as
competitive is very straightforward. Competition is defined to exist in those
exchanges if at least two nonaffiliated entities in addition to the incumbent
local exchange company are providing basic local telecommunications
service to customers. Staff’s verified report, which the parties stipulate may
be considered as evidence, indicates the statutory standard continues to be
met in Embarg’'s competitively classified exchanges.

On the basis of Staff's verified report and the stipulation and
agreement of Staff and Embarq, to which no party objects, the Commission
finds that competition as defined by Section 392.245.5 RSMo (Supp. 2006)
continues to exist in those exchanges of Embarq that the Commission
previously classified as competitive.

IT IS ORDERED THAT:

1. The Stipulation and Agreement filed by Embarqg of Missouri,
Inc., d/b/a Embarq; the Staff of the Commission; and the Office of the Public
Counsel is approved.

2. The Commission finds that competition, as defined by Section
392.245.5, RSMo (Supp. 2006), continues to exist in those exchanges of
Embarqg of Missouri, Inc., d/b/a Embarq that the Commission previously
classified as competitive.

3. This order shall become effective on January 6, 2008.

Davis, Chm., Murray, Clayton, Appling,
and Jarrett, CC., concur.

Woodruff, Deputy Chief Regulatory Law Judge
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ACCOUNTING

ACCOUNTING
I. IN GENERAL
§1. Generally
§2. Obligation of the utility
§3. Jurisdiction and powers of the Federal Commissions
§4. Jurisdiction and powers of the State Commission
§5. Reports, records and statements
§6. Vouchers and receipts
Il. DUTY TO KEEP PROPER ACCOUNTS
§7. Duty to keep proper accounts generally
§8. Uniform accounts and rules
§9. Methods of accounting generally
lll. PARTICULAR ITEMS
§10. Additions, retirements and replacements
§11. Abandoned property
§12. Capital account
§13. Contributions by utility
§14. Customers account
§15. Deficits
§16. Deposits by patrons
§17. Depreciation reserve account
§18. Financing costs
§19. Fixed assets
§20. Franchise cost
§21. Incomplete construction
§22. Interest
§23. Labor cost
§23.1. Employee compensation
§24. Liabilities
§25. Maintenance, repairs and depreciation
§26. Notes
§27. Plant adjustment account
§28. Premiums on bonds
§29. Property not used
§30. Purchase price or original cost
§31. Acquisition of property expenses
§32. Rentals

§33.

Retirement account



CERTIFICATES

§34. Retirement of securities

§35. Sinking fund

§36. Securities

§37. Supervision and engineering

§38. Taxes

§38.1. Bookl/tax timing differences

§39. Welfare and pensions

§39.1. OPEBS, Postretirement benefits other than pensions
§40. Working capital and current assets

§41. Expenses generally

§42. Accounting Authority Orders

§43. Financial Accounting Standards Board requirements
ACCOUNTING

Il. DUTY TO KEEP PROPER ACCOUNTS
§7. Duty to keep proper accounts generally
The Commission allowed Staff to make an adverse evidentiary inference when
the utility, through gross incompetence, failed to retain and produce for review
either a paper or electronic copy of customer invoices. - Staff v. Missouri
Pipeline Company, LLC and Missouri Gas Company, LLC 16 MPSC 3d 459.

CERTIFICATES
1. IN GENERAL
§1. Generally
§2. Unauthorized operations and construction
§3. Obligation of the utility

Il. JURISDICTION AND POWERS

§4. Jurisdiction and powers generally

§5. Jurisdiction and powers of Federal Commissions

§6. Jurisdiction and powers of the State Commission

§7. Jurisdiction and powers of local authorities

§8. Jurisdiction and powers over interstate operations

§9. Jurisdiction and powers over operations in municipalities

§10. Jurisdiction and powers over the organizations existing
prior to the Public Service Commission law



CERTIFICATES

llil. WHEN A CERTIFICATE IS REQUIRED

§11. When a certificate is required generally

§12. Certificate from federal commissions

§13. Extension and changes

§14. Incidental services or operations

§15. Municipal limits

§16. Use of streets or public places

§17. Resumption after service discontinuance

§18. Substitution or replacement of facilities

§19. Effect of general laws, franchises and licenses

§20. Certificate as a matter of right
IV. GRANT OR REFUSAL OF CERTIFICATE OR PERMIT - FACTORS

§21. Grant or refusal of certificate generally
§21.1. Public interest .
§21.2. Technical qualifications of applicant
§21.3. Financial ability of applicant

§21.4. Economic feasibility of proposed service
§22. Restrictions and conditions

§23. Who may possess

§24. Validity of certificate

§25. Ability and prospects of success

§26. Public safety

§27. Charters and franchises

§28. Contracts

§29. Unauthorized operation or construction
§30. Municipal or county action

§31. Rate proposals

§32. Competition or injury to competitor

§33. Immediate need for the service
§34. Public convenience and necessity or public benefit
§35. Existing service and facilities

V. PREFERENCE BETWEEN RIVAL APPLICANTS - FACTORS

§36. Preference between rival applicants generally
§37. Ability and responsibility

§38. Existing or past service

§39. Priority of applications

§40. Priority in occupying territory

§41. Rate proposals
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