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PREFACE

This volume of the Reports of the Public Service Commission of
the State of Missouri contains selected Reports and Orders issued by
this Commission during the period beginning May 23, 2007 through
December 31, 2007. It is published pursuant to the provisions of
Section 386.170, et seq., Revised Statutes of Missouri, 2000, as
amended.

The syllabi or headnotes appended to the Reports and Orders
are not a part of the findings and conclusions of the Commission, but
are prepared for the purpose of facilitating reference to the opinions. In
preparing the various syllabi for a particular case an effort has been
made to include therein every point taken by the Commission essential
to the decision.

The Digest of Reports found at the end of this volume has been
prepared to assist in the finding of cases. Each of the syllabi found at
the beginning of the cases has been catalogued under specific topics
which in turn have been classified under more general topics. Case
citations, including page numbers, follow each syllabi contained in the
Digest.
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In the Matter of the Review of the Deaf Relay Service and Equipment
Distribution Fund Surcharge.

Case No. TO-2007-0306
Decided June 7, 2007

Rates §81. The Commission ordered that the Relay Missouri surcharge was to be continued at
the current rate of $0.13 and that the amount that could be retained by the local exchange
companies would also be continued at the rate of one percent or $30 whichever is greater.

Rates §110. The Commission ordered that the Relay Missouri surcharge was to be continued
at the current rate of $0.13 and that the amount that could be retained by the local exchange
companies would also be continued at the rate of one percent or $30 whichever is greater.

Telecommunications §1. The Commission ordered that the Relay Missouri surcharge was to
be continued at the current rate of $0.13 and that the amount that could be retained by the
local exchange companies would also be continued at the rate of one percent or $30
whichever is greater.

ORDER ADOPTING RELAY MISSOURI FUND
REVIEW AND ESTABLISHING FUND SURCHARGE

On February 13, 2007, the Staff of the Missouri Public Service
Commission filed a Motion to Open Case to Review Staff Recommendation.
Attached to that Motion was a summary of the Staff's detailed review of the
funding of the Deaf Relay Service and Equipment Distribution Fund (“Relay
Missouri Fund”). Staff's review was conducted pursuant to 209.259 RSMo
2000. That review is attached hereto as Attachment A.

The Staff reviewed the level of the surcharges, the fund balance,
the retention amount that compensates the local telephone companies that
collect and remit the surcharges, and the expenditures for Relay Missouri.
Staff reviewed the traditional deaf relay service, CapTel service, and
distribution of equipment enhancing the use of telecommunications
technology by people with disabilities. The Staff analyzed the level of actual
fund expenditures and projected fund expenditures based on several
scenarios, including the continuation of current trends without other change.
Those scenarios, using surcharges from ten to thirteen cents, show arange
of fund balances as of September 2008 of ($4,810,852.73) to
$3,858,081.21. The Commission finds the Staff's review was properly
conducted, sufficient and will adopt it.
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The Staff notes that while the fund balance is slowly growing,
certain contingencies may occur to cause expenditures to drastically
increase. The Commission finds that the possibility of under-funding, which
may disrupt use of the Missouri Relay program, is more detrimental to the
public interest than an increasingly large fund balance. At the time of the
next review, if none of the scenarios that will cause an increase in
expenditures has come to pass, the surcharge can be decreased to spend
down the balance. Therefore the Commission finds that continuation of the
surcharge at $0.13 is appropriate.

Finally, the Staff contacted the companies that collect and remit the
surcharge. With the exception of one company that requested an increase,
the companies existing stated the retention amount sufficiently
compensates companies for collecting and remitting the surcharge. The
Commission finds that the current retention amount of one percent or $30,
whichever is greater, is sufficient and shall be maintained unchanged.

IT IS ORDERED THAT:

1. The Staff review filed with the Commission on February 13, 2007,
is adopted.

2. The Relay Missouri surcharge shall be continued at the current rate
of $0.13.

3. The amount retained by local exchange companies shall be
continued at one percent or $30, whichever is greater.

4. This order shall become effective on June 17, 2007.

5. This case may be closed on June 18, 2007.

Davis, Chm., Murray, Gaw, Clayton
and Appling, CC., concur.

Dale, Chief Regulatory Law Judge

In the Matter of Aquila, Inc., to Implement a General Rate Increase for
Retail Electric Service Provided to Customers in Its Aquila Networks-
MPS and Aquila Networks-L&P Missouri Service Areas.*

Case No. ER-2007-0004
Decided June 14, 2007

Electric § 1. The Commission ordered that the proposed tariff sheets submitted by Aquila, Inc.,
d/b/a Aquila Networks — MPS and Aquila Networks — L&P, submitted on May 25, 2007, be

*This case was appealed to the Missouri Court of Appeals (WD70798) and affirmed. See 326
S.W. 3d 20 (Mo. App. W.D. 2010)
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rejected. The basis for rejection was noncompliance with Commission Rule 4 CSR 240-
20.090(6) which requires the effective period for any fuel adjustment clause to be no more than
four years. In specific the rejected sheets are Sheet No. 124, 125, 126, and 127.

ORDER REJECTING TARIFF, GRANTING CLARIFICATION,
DIRECTING FILING AND CORRECTING ORDER NUNC PRO TUNC

Syllabus: This order rejects the four tariff sheets filed by Aquila,
Inc., d/b/a Aquila Networks — MPS and Aquila Networks — L&P, on May 25,
2007, grants Aquila’s May 29, 2007, Motion for Clarification, authorizes
Aquila to file revised tariff sheets in compliance with the Report and Order
as clarified herein, and corrects the Report and Order nunc pro tunc.

Background

On May 17, 2007, the Commission issued its Report and Order in
this case. On May 21, 2007, the Commission issued an Order Clarifying
Report and Order clarifying that hedging costs were to flow through the fuel
adjustment clause as provided for under the terms of the Stipulation and
Agreement as to Certain Issues approved by Commission order on April 12,
2007. On May 25, 2007, the Commission issued an Order Granting
Expedited Treatment, Approving Certain Tariff Sheets and Rejecting
Certain Tariff Sheets (First Tariff Order), which among other things, rejected
Aquila’s Original Sheet Nos. 124, 125 and 126, which were designed to
implement Aquila’s authorized fuel adjustment clause, as not being in
compliance with the Report and Order. That order further authorized Aquila
to file substitute sheets in compliance with the Report and Order.

On May 25, 2007, Aquila filed four (4) tariff sheets (the Tariff
Sheets) designed to comply with the Report and Order and First Tariff
Order. The Tariff Sheets bear an effective date of June 25, 2007. On
May 29, 2007, Staff filed its recommendation that the Commission reject the
Tariff Sheets contending they did not comply with the Report and Order.
First, Staff objects to the Tariff Sheets based upon the inclusion of SO,
emission allowance costs in the costs that will flow through the fuel
adjustment clause. Staff contends that, because SO, emission allowance
costs do not vary directly with Aquila’s kWh sales of electricity, they are not
“variable fuel and purchased power costs.” Next, Staff objects to the
provisions in Aquila’s proposed fuel adjustment clause that call for the
calculation of interest on deferred electric energy costs on a monthly basis,
contending the calculation of interest on a monthly basis is not authorized
by the Report and Order. Staff contends the interest on deferred electric
energy costs should only be computed and applied in connection with the
true-up audit, and with the “refund” of imprudently incurred costs in the case
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of the prudence review as provided for under Section 386.266.4 RSMo' and
Commission Rule 4 CSR 240-20.090.

Also on May 29, AG Processing, Inc. (AGP), and the Sedalia
Industrial Energy User’s Association (SIEUA) filed a supplemental objection
to the tariff sheets filed by Aquila on May 24, 2007. Although those tariff
sheets were subsequently withdrawn and replaced with revised sheets on
May 25, 2007, SIEAU and AGP argue one point that is germane to a
Commission decision regarding the Tariff Sheets. Specifically, SIEAU and
AGP argue that neither the Report and Order, nor the applicable
Commission Rules, permit interest to be recovered in Aquila’s fuel
adjustment clause. They further contend that Section 386.266 RSMo only
contemplates interest calculations on refunds after true-up, but not
overages.

On May29, 2007, Aquila filed its response to Staff's
recommendation to reject the Tariff Sheets and a Motion for Clarification of
Report and Order. Aquila argues the Tariff Sheets comply with the Report
and Order and seeks clarification from the Commission regarding the
objections raised by Staff.

SO, Emission Allowance Costs

At page 44 of the Report and Order, the Commission stated “Aquila
will only be allowed to flow variable fuel and purchased power costs,
including variable transportation costs, through its fuel adjustment clause.”
Although Staff supported inclusion of SO, emission allowance costs in the
costs that should flow through a fuel adjustment clause,? Staff interprets the
language set out above as excluding these costs from recovery or refund
through the fuel adjustment clause. Specifically, Staff contends that,
because SO, emission allowance costs do not vary directly with Aquila’s
kWh sales of electricity, they are not “variable fuel and purchased power
costs.”

The Commission herein clarifies that the language in question was
intended to include SO, emission allowance costs. SO, emission allowance
costs are variable fuel related costs in that they vary based upon the
volume of coal used, as well as, the market prices of the allowances
themselves.®* The Commission did not specifically list SO, emission
allowance costs as costs that should flow through the fuel adjustment
clause, because no party, including Staff, argued for their exclusion.

' All references to Section 386.266 RSMo are to the 2006 Cumulative Supplement.

2 Ex. 208 HC, Featherstone Surrebuttal, page 13, lines 1-2.

® Ex. 2, Block Direct, page 4, lines 5-9; and Ex. 208 HC, Featherstone Surrebuttal, page 13,
lines 1-2.
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clause, because no party, including Staff, argued for their exclusion.
Further, other costs that do not vary directly with kWh sales, such as
transportation costs, flow-through the fuel adjustment clause.

Interest on Deferred Fuel and Energy Costs

Staff suggests that Aquila’s fuel adjustment tariff does not comply
with the Report and Order in that it provides for computation of interest on
monthly over/under collection balances. SIEUA and AGP suggest, in
addition, that the fuel adjustment clause tariff must specify an interest rate,
absent which Aquila, the Commission and customers will not be able to
ascertain the rates to be charged.

In the Report and Order the Commission did not specifically
authorize Aquila to accrue interest on over- or under-collections of fuel and
purchased power costs because the authority and method to accrue interest
on such amounts is expressly set out in Section 386.266.4(2) RSMo and
Commission Rule 4 CSR 240-20.090(5). Specifically, Section 386.266.4(2)
states:

The commission shall have the power to approve,

modify, or reject adjustment mechanisms submitted under

subsections 1 to 3 of this section . . ., provided that it finds

that the adjustment mechanism set forth in the schedules:

(1) ...; (2) Includes provisions for an annual true-up which

shall accurately and appropriately remedy any over- or

under-collections, including interest at the utility’s short-

term borrowing rate, through subsequent rate adjustments

or refunds; (emphasis added)

Under this section, the Commission is not authorized to approve a fuel
adjustment clause that does not provide for the recovery or refund of over-
or under-collections of fuel costs and purchased power costs, including
interest at the utility’s short-term borrowing rate.

Similarly, Commission Rule 4 CSR 240-20.090(5), requires an
electric utility filing for a rate adjustment mechanism;

... toinclude in its tariff schedules and application, if filed

in addition to tariff schedules, provision for true-ups on at

least an annual basis which shall accurately and

appropriately remedy any over-collection or under-

collection through subsequent rate adjustments or refunds.
(A) The subsequent true-up rate adjustments or
refunds shall include interest at the electric
utility’s  short-term  borrowing  rate.
(emphasis added)
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These provisions are dispositive of the issue. The statute provides
for interest to be computed and paid at and after the annual true-up
performed in accordance with a Commission approved fuel adjustment
clause.

As set out in the Conclusions of Law on page 48 of the Report and
Order, Under 4 CSR 240-20.090(4)(A) “An electric utility with a fuel
adjustment clause must file at least one adjustment to its fuel adjustment
clause in each true-up year coinciding with the true-up of its fuel adjustment
clause.” Section 396.266 RSMo, 4 CSR 3.161(1)(G) and 4 CSR 240-
20.090(1)(I) define the true-up period at the conclusion of which interest on
over- or under-collection of fuel and purchased power costs is to be
calculated as an annual period.

Although the fuel adjustment clause authorized by the Commission
in the Report and Order allows Aquila to make two “adjustments” per year,
nothing in the applicable statute, rule or the Commission’'s Report and
Order authorize the true-up of the fuel adjustment clause or application of
interest, except during the “annual true-up” performed at the conclusion of
the “true-up year.” Further, Commission Rule 4 CSR 240-3.161(7), which
sets out the filing requirements for interim adjustments under a fuel
adjustment clause, does not even require the utility to submit information on
its cost of short-term debt. In contrast, Commission Rule 4 CSR 240-
3.161(8), which sets out the filing requirements for an annual true-up
application, does require information on the utility’s short-term borrowing
costs.

Therefore, under its fuel adjustment clause Aquila shall calculate
interest monthly on its cumulated over/under recovery of fuel costs, and
collect that interest in the rate calculated during the annual true-up. The
Commission intends that the fuel adjustment process track the process
used in the purchased gas adjustment/actual cost adjustment process for
local gas distribution companies.

Further, in order to implement an additional, interim rate under the
fuel adjustment clause, Aquila must compute, file and separately identify on
bills the specific rate charged customers. The statute and rules provide for
review of such riders prior to their implementation, and for their true-up
review prior to becoming final, permanent rate elements. SIEAU and AGP’s
contention in this regard are without merit.

The Commission has reviewed the Tariff Sheets, Staff's
Recommendation, SIEUA and AGP’s objections and Aquila’s responses. In
addition to the issues addressed above, the Commission finds the Tariff
Sheets are not in compliance with Commission Rule 4 CSR 240-20.090(6)
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which requires the effective period for any fuel adjustment clause to be no
more than four years. Based upon its review of Tariff Sheets,
Recommendation, objections and responses the Commission concludes
that the Tariff Sheets are not consistent with the Report and Order, Section
386.266 RSMo, or Commission Rule 4 CSR 240-20.090, and should be
rejected.

Aquila will be directed to file revised tariff sheets 124 through 127
that are in compliance with the Report and Order, as clarified herein,
Section 386.266 RSMo (2006 Cum. Supp.), and Commission Rule 4 CSR
240-20.090.

The Commission has identified a factual error in the Report and
Order that it will correct nunc pro tunc. Legal Counsel for AARP is identified
in the Report and Order as John W. Coffman. The attorney’s middle initial
is in fact B. The identified factual error will be corrected nunc pro tunc.

The Commission will direct its Staff to review the Tariff Sheets and
determine if they are in Compliance with the Report and Order as clarified.
The Commission will suspend the Tariff Sheets for seven days to allow Staff
sufficient time to complete its review and recommendation, and allow the
Commission time to further analyze the Tariff Sheets and the Staff
recommendation.

IT IS ORDERED THAT:

1. Aquila’s Motion for Clarification filed on May 29, 2007, is granted,
as addressed in the body of this order.

2. The proposed electric service tariff sheets submitted by Aquila, Inc.,
d/b/a Aquila Networks — MPS and Aquila Networks — L&P, on May 25,
2007, are rejected. The specific sheets rejected are:

P.S.C. MO. No. 1, Electric Rates
Original Sheet No. 124
Original Sheet No. 125
Original Sheet No. 126
Original Sheet No. 127

3. Aquila, Inc., d/b/a Aquila Networks — MPS and Aquila Networks
L&P shall file revised tariff sheets 124 though 127 in compliance with the
Report and Order as clarified herein.

4. The following item in the Commission’s May 17, 2007 Report and
Order is corrected nunc pro tunc: In the Appearances section of page 1,
the name of AARP’s attorney is John B. Coffman, not John W. Coffman.



SPECTRA COMMUNICATIONS GROUP, LLC
D/B/A CENTURYTEL
16 Mo. P.S.C. 3d 8

5. This order shall become effective on June 14, 2007.

Davis, Chm., Murray, and Appling,
CC., concur.

Gaw, C., dissents, with separate
dissenting opinion to follow.
Clayton, C., dissents.

Voss, Regulatory Law Judge

Note: At time of publication, no dissent has been issued.

In the Matter of Spectra Communications Group, LLC d/b/a
CenturyTel’s Request for Competitive Classification Pursuant to
Section 392.245.5, RSMo. Tariff No. JI-2007-0840

Case No. 10-2007-0439
Decided June 14, 2007

Telecommunications § 40. The Commission ordered that Spectra Communications Group,
LLC d/b/a CenturyTel's residential services, other than exchange services be classified as
competitive. The Commission determined that there was undisputed evidence that there was
at least, one non-affiliated wireless carrier and at least one non-affiliated wireline carrier, which
provided basic local telecommunications service in the Brunswick, Cameron, Golden, City,
Greenfield Lawson and Sarcoxie exchanges.

ORDER GRANTING COMPETITIVE CLASSIFICATION

Syllabus: In this Order, the Missouri Public Service Commission
grants Spectra Communications Group, LLC d/b/a CenturyTel's request,
pursuant to Section 392.245.5, RSMo Cum. Supp. 2005, for competitive
classification of the residential services Spectra offers in its Brunswick,
Cameron, Golden City, Greenfield, Lawson, and Sarcoxie exchanges, other
than exchange access services. In addition, the Commission approves the
substitute tariff sheets Spectra filed to implement that classification.
Procedural History

On May 17, 2007," Spectra Communications Group, LLC d/b/a
CenturyTel (“Spectra”) filed its verified Application for Competitive

' Unless otherwise specified, all dates refer to the year 2007.
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Classification pursuant to Section 392.245.5, RSMo Cum. Supp. 2005. In
its application, Spectra requested that the Commission classify the business
services it offers in its Mount Vernon exchange, other than exchange
access services, as competitive. Spectra also requested that the
Commission classify the residential services Spectra offers in its Brunswick,
Cameron, Golden City, Greenfield, Lawson, Mountain Grove, and Sarcoxie
exchanges, other than exchange access services, as competitive.
Concurrent with the filing of its application, Spectra filed proposed tariff
sheets which reflected the requested competitive classifications and had an
effective date of June 16.°

On May 22, the Commission entered its Order Directing Notice,
Establishing Procedural Schedule, and Reserving Hearing Date, in which
the Commission provided notice of Spectra’s application to all certificated
competitive local exchange carriers and incumbent local exchange carriers
in Missouri, as well as to the General Assembly and the news media, that
any party wishing to intervene in the proceeding must file an application no
later than May 29. This order also established a full procedural schedule
and reserved Thursday, June 7, for an evidentiary hearing on Spectra’s
application should the Commission receive an objection to the application
by any party. According to the procedural schedule, the parties’ pre-filed
testimony was due June 4; pretrial briefs, witness lists, and proposed
findings of fact were due June 6; and the hearing itself was to be conducted
on March 7 beginning at 9:00 a.m. in Room 310. There were no requests
for intervention.

On June 1, after discussions with Staff and the Office of the Public
Counsel (“OPC"), Spectra amended its application to withdraw its original
request for competitive classification of the business services in its Mount
Vernon exchange. On the same day, OPC filed a pleading asking the
Commission to require strict compliance with the statutory requirements
relating to the remainder of Spectra’s application, which at that time
concerned the residential services Spectra offers in its Brunswick,
Cameron, Golden City, Greenfield, Lawson, Mountain Grove, and Sarcoxie
exchanges, other than exchange access services. OPC'’s pleading further
indicated that although OPC would not stipulate that those exchanges
exhibit sufficient competition to justify competitive classification, it was not

2 Substitute sheets with the same effective date were filed on June 7. The tariff sheets do not
adjust Spectra’s rates but simply reflect the requested competitive classifications in the
relevant exchanges.
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requesting an evidentiary hearing and had no objection to the Commission
deciding the case on the basis of the existing record before it.

Also on June 1, Staff filed a verified pleading recommending that
the Commission approve Spectra’s amended application, with the exception
of its request for competitive classification of the residential services
Spectra offers in its Mountain Grove exchange, other than exchange access
services. This was because, after conducting its investigation, Staff was
unable to independently confirm that there are at least two qualifying
carriers serving that exchange who are not affiliated with Spectra but
provide basic local phone service to residential customers in that exchange.
On June 4, after more discussions with Staff and OPC, Spectra further
amended its application to withdraw its original request for competitive
classification of the residential services in its Mountain Grove exchange,
thereby bringing its application in line with Staff's recommendation. Staff
also submitted the verified pre-filed testimony of Staff witness Michael S.
Scheperle on June 4.

Later on the afternoon of June 4, the Regulatory Law Judge
assigned to this case conducted a conference with attorneys from Spectra,
Staff, and OPC, all of whom indicated that they did not plan to request an
evidentiary hearing. All of the parties also agreed to the submission into
evidence of the pre-filed testimony from Mr. Scheperle without the necessity
of him taking the stand or being cross-examined, and that the Commission
should decide this matter on the basis of Spectra’s verified second
amended application, Staff's favorable recommendation, and the pre-filed
testimony, which would further explain the basis for Staffs
recommendation. The parties were also amenable to conducting an on-the-
record conference with the Commissioners on the afternoon of June 7 if the
Commission so desired, but at an agenda meeting on June 5, the
Commission decided that no such conference was necessary.’

On June 7, Spectra withdrew the tariff sheets it had previously
submitted, which had been assigned Tariff Tracking No. JI-2007-0840, and
replaced them with a revised tariff reflecting the various amendments it had
made to its original application. Finally, on June 8, Staff filed its verified

® This is consistent with past Commission practice in adjudicating uncontested applications for
competitive classification under Section 392.245.5, RSMo Cum. Supp. 2005 where there has
been no request for a hearing by any party. See, e.g., Order Granting Competitive
Classification, In the Matter of Sprint Missouri Inc.’s Application for Competitive Classification
Under Section 392.245.5 RSMo (2005), Case No. TO-2006-0375 (Apr. 20, 2006) (application
granted based on verified application and verified Staff Recommendation without evidentiary
hearing or on-the-record conference with the Commissioners where there were no objections
to the application by any party).
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recommendation in favor of approving the substitute tariff sheets filed by
Spectra the previous day, with an effective date of June 16.
Overview

Spectra is a large incumbent local exchange carrier (“ILEC”) that is
subject to price cap regulation under Section 392.245, RSMo Cum. Supp.
2005. Under price cap regulation, maximum allowable rates are
established and other restrictions are placed on the ability of the regulated
company to raise its rates. The statute that created price cap regulation
includes provisions that allow a price cap regulated company to escape
regulation when competition develops in the exchanges served by that
company. If a carrier obtains competitive status in an exchange, it will gain
greater pricing flexibility and will be able to raise, or lower, the applicable
tariffed rate for its services, except exchange access service, by giving ten
days notice to the Commission and affected customers. An ILEC with
competitive status in an exchange will have essentially the same pricing
flexibility in that exchange as a competitive local exchange carrier (“CLEC”).

Upon proper request, the Commission must classify the ILEC’s
services as competitive in any exchange in which at least two other non-
affiliated carriers are providing basic local telecommunications services
within an exchange.* The statute provides that one commercial mobile
radio service provider can be counted as an entity providing basic local
telecommunications services.” The other entity that can be counted as
providing basic local telecommunications services is one that provides
“local voice service in whole or in part over telecommunications facilities or
other facilities in which it or one of its affiliates have an ownership interest.”®
Therefore, an exchange would be competitive in which two or more
facilities-based wireline carriers are providing services to customers, or in
which one facilities-based wireline carrier and one wireless carrier are
providing services to customers.

Spectra’s application indicates that it faces competition from at least
one wireless carrier and one facilities-based wireline carrier for residential
services in its Brunswick, Cameron, Golden City, Greenfield, Lawson, and
Sarcoxie exchanges, other than exchange access services.

Findings of Fact

The Missouri Public Service Commission, having considered all of
the verified pleadings and pre-filed testimony (including attachments), which
are admitted into evidence, makes the following findings of fact. The

* Section 392.245.5(6), RSMo Cum. Supp. 2005.
5 Section 392.245.5(1), RSMo Cum. Supp. 2005.
% Section 392.245.5(2), RSMo Cum. Supp. 2005.
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positions and arguments of all of the parties have been considered by the
Commission in making this decision. Failure to specifically address a piece
of evidence, position, or argument of any party does not indicate that the
Commission has failed to consider relevant evidence, but indicates rather
that the omitted material was not dispositive of this decision.

Spectra is a "local exchange telecommunications company" and a
"public utility," and is authorized to provide "telecommunications service"
within the state of Missouri as each of those phrases is defined in
Section 386.020, RSMo 2000.” Spectrais a large ILEC subject to price cap
regulation.®

In its second amended application, Spectra requested that the
Commission classify its residential services, except for exchange access
service, in its Brunswick, Cameron, Golden City, Greenfield, Lawson, and
Sarcoxie exchanges as comg)etitive, and filed substitute tariff sheets
reflecting those classifications.” In support of this request, Spectra’s verified
application included a chart and other evidence indicating that at least one
non-affiliated wireless carrier is currently providing service in all the relevant
exchanges.' The application also included evidence that there are also
wireline competitors in each of those exchanges that are facilities-based
CLECs or cable operators who are currently providing local phone service
via their own facilities to residential customers geographically located within
the exchanges."

Staff also provided its verified recommendation in which it
discussed its own investigation into the companies providing wireless and
wireline service to the relevant exchanges. According to Staffs
recommendation, the exchanges for which Spectra requests competitive
status all have at least one non-affiliated wireless provider and at least one
non-affiliated facilities-based wireline carrier providing local voice service to
residential customers with addresses within the exchanges.'? Furthermore,
Staff advised that “the competing carriers have local numbers available for
use by residential customers in those exchanges.”"

In addition to these verified pleadings, the record also contains the
pre-filed direct testimony of Michael S. Scheperle, a regulatory economist

7 Application at 1-2.

% 1d at2.

? Second Amended Application at 1-2; Staff Recommendation for Approval of Tariff Sheets at
1.

' Application at 4; Exhibits A, B, C, D, E, F, and | to Application.

" Application at 4-6; Exhibits A, B, C, D, E, F, and | to Application.

2 Staff Recommendation at 1-2.

*® Staff Recommendation at 2.
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for the Telecommunications Department Staff of the Commission who
began his employment with the Commission in June 2000." Attached to his
testimony is a variety of documentary materials upon which he relied in
reaching his conclusions, including, but not limited to: affidavits and letters
from representatives of various wireless and wireline providers®and a chart
summarizing the evidence he reviewed.™

Mr. Scheperle testified that at least one wireless carrier unaffiliated
with Spectra is providing local voice service to two or more residential
customers within the Brunswick, Cameron, Golden City, Greenfield,
Lawson, and Sarcoxie exchanges.” He also testified that an unaffiliated
wireline carrier is providing local voice service to two or more residential
customers located within those exchanges using facilities it owns in whole
orin part.”® Therefore, Mr. Scheperle testified, Staff's recommendation was
that Spectra’s application for competitive classification of the residential
services provided in its Brunswick, Cameron, Golden City, Greenfield,
Lawson, and Sarcoxie exchanges, other than exchange access services, be
approved by the Commission.™

The Commission finds that the facts as submitted in the verified
second amended application, the verified Staff Recommendation, and the
pre-filed testimony and related attached materials are reliable and support
the grant of competitive classification in the Brunswick, Cameron, Golden
City, Greenfield, Lawson, and Sarcoxie exchanges. The Commission finds
that in each of those exchanges, facilities-based local voice service is being
provided to at least two residential customers by an unaffiliated wireline
carrier. In addition, the Commission finds that there is at least one
non-affiliated commercial mobile radio services carrier providing service to
residential customers in Spectra’s Brunswick, Cameron, Golden City,
Greenfield, Lawson, and Sarcoxie exchanges. The Commission further

™ Scheperle testimony at 1-2.

® Schedules 3-1 through 3-6, 4HC, 5-4 through 5-5, and 5-6HC to Scheperle testimony.

® Schedule 2 to Scheperle testimony.

" Scheperle testimony at 5-6. For the Brunswick exchange the carriers are Cingular and US
Cellular; for the Cameron exchange they are T-Mobile, Cingular, Sprint PCS, and Alltel; for the
Golden City and Greenfield exchanges it is Cingular; for the Lawson exchange the carriers are
T-Mobile (ported numbers only), Cingular, and Sprint PCS; and for the Sarcoxie exchange the
carriers are Cingular, Sprint PCS, and US Cellular. /d.; Schedule 2 to Scheperle testimony.
The Commission further notes there was also evidence that these wireless providers permit
local dialing to and from numbers within the relevant exchanges.

'® Scheperle testimony at 7-8. That carrier is Mediacom. /d.; Schedule 2 to Scheperle
testimony.

"% Scheperle testimony at 9.
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finds that the competing carriers have local numbers available for use by
residential customers in those exchanges.
Conclusions of Law

The Missouri Public Service Commission has reached the following
conclusions of law:

The Commission has jurisdiction over this matter pursuant to
Section 392.245.5(6), RSMo Cum. Supp. 2005, which provides as follows:
Upon request of an incumbent local exchange
telecommunications company seeking competitive
classification of business service or residential service, or
both, the commission shall, within thirty days of the
request, determine whether the requisite number of entities
are providing basic local telecommunications service to
business or residential customers, or both, in an exchange
and if so, shall approve tariffs designating all such
business or residential services other than exchange

access, as competitive within such exchange.
Spectra is an incumbent local exchange telecommunications company and
has requested competitive classification of its residential services in the
Brunswick, Cameron, Golden City, Greenfield, Lawson, and Sarcoxie
exchanges.
Section 392.245.5, RSMo Cum. Supp. 2005, provides as follows:
Each telecommunications service offered to business
customers, other than exchange access service, of an
incumbent local exchange telecommunications company
regulated under this section shall be classified as
competitive in any exchange in which at least two non-
affiliated entities in addition to the incumbent local
exchange company are providing basic local
telecommunications service to business customers within
the exchange. Each telecommunications service offered to
residential customers, other than exchange access
service, of an incumbent local exchange
telecommunications company regulated under this section
shall be classified as competitive in any exchange in which
at least two non-affiliated entities in addition to the
incumbent local exchange company are providing basic
local telecommunications service to residential customers
within the exchange.
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For the purpose of determining whether competitive status is
appropriate in an exchange, one commercial mobile service provider can be
considered an entity providing “basic local telecommunications services.””
The statute also requires the Commission to consider as a “basic local
telecommunications service provider’ any entity providing “local voice
service in whole or in part over facilities in which it or one of its affiliates has
an ownership interest.”

Section 392.245.5(3), RSMo Cum. Supp. 2005, defines “local voice
service” as meaning “[rlegardless of the technology utilized . . . two-way
voice service capable of receiving calls from a provider of basic local
telecommunications services as defined by subdivision (4) of
section 386.020, RSMo 2000.”

The statute defines “telecommunications facilities” to include,
among other items, “lines, conduits, ducts, poles, wires, cables, receivers,
transmitters, instruments, machines, appliances and all devices, real estate,
easements, apparatus, property and routes used, operated, controlled or
owned by any telecommunications company to facilitate the provision of
telecommunications service.”?

Spectra is asserting that its residential services in the Brunswick,
Cameron, Golden City, Greenfield, Lawson, and Sarcoxie exchanges
should be classified as competitive. As the party asserting the positive of a
proposition, Spectra has the burden of proving that proposition.?

Because the opportunity for an evidentiary hearing was provided
and no proper party requested such a hearing, the Commission may rely on
the verified pleadings filed by Spectra and Staff, as well as the pre-filed
testimony Staff submitted, in making its decision in this case.*

Decision

The undisputed evidence establishes that for residential customers
in the Brunswick, Cameron, Golden City, Greenfield, Lawson, and Sarcoxie
exchanges there is at least one non-affiliated entity providing local voice
service in whole or in part over facilities in which it, or one of its affiliates,
has an ownership interest so as to constitute the provision of basic local
telecommunications within the meaning of Section 392.245.5(3), RSMo
Cum. Supp. 2005. Furthermore, the undisputed evidence establishes that

% Section 392.245.5(1), RSMo Cum. Supp. 2005.

Section 392.245.5(2), RSMo Cum. Supp. 2005.

Section 386.020(52), RSMo 2000.

% Dycus v. Cross, 869 S.W.2d 745, 749 (Mo. banc 1994).

# See, e.g., State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission,
776 S.W.2d 494, 496 (Mo. App. W.D. 1989); n.3 supra.

BN
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for residential customers in the Brunswick, Cameron, Golden City,
Greenfield, Lawson, and Sarcoxie exchanges there is at least one
non-affiliated wireless carrier providing basic local telecommunications
service within the meaning of Section 392.245.5(1), RSMo Cum. Supp.
2005. Therefore, the Commission concludes that Spectra’s application for
competitive classification of its residential services, other than exchange
access services, in the Brunswick, Cameron, Golden City, Greenfield,
Lawson, and Sarcoxie exchanges should be granted.

As required by the statute, Spectra submitted tariff changes to
implement the competitive classification of its services. Those tariff sheets,
which Staff recommended be approved, carry an effective date of June 16.
Since the submitted tariff corresponds with the Commission’s decision, that
tariff will be approved.

IT IS ORDERED THAT:
1. Spectra Communications Group, LLC d/b/a CenturyTel's residential

services, other than exchange access service, are classified as competitive in
the Brunswick, Cameron, Golden City, Greenfield, Lawson, and Sarcoxie
exchanges.

2. Spectra Communications Group, LLC d/b/a CenturyTel's proposed

tariff revisions (Tariff No. JI-2007-0840) are approved to become effective for
service on or after June 16, 2007. The tariff approved is:

P.S.C. Mo. No. 1 Section 4
2nd Revised Sheet 1, Replacing 1st Revised Sheet 1
Original Sheet 17.2
Original Sheet 17.3
Original Sheet 17.4
Original Sheet 17.5
Original Sheet 17.6
Original Sheet 17.7
Original Sheet 17.8

3.  This order shall become effective on June 16, 2007.

Davis, Chm., Murray, Gaw,
Clayton and Appling, CC., concur.

Lane, Regulatory Law Judge
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In the Matter of CenturyTel of Missouri, LLC’s Request for Competitive
Classification Pursuant to Section 392.245.5, RSMo.

Case No. I0-2007-0440
Decided: June 14, 2007

TELECOMMUNICATIONS § 40. The Commission ordered that CenturyTel of Missouri, LLC’s
business services, other than exchange services, be classified as competitive. The
Commission determined that there was undisputed evidence that there was at least, one non-
affiliated wireless carrier and at least one non-affiliated entity providing local voice service
carrier, which provided basic local telecommunications service in the Branson, Ozark and Troy
exchanges related to business services.

TELECOMMUNICATIONS § 40. The Commission ordered CenturyTel of Missouri, LLC’s
residential services, other than exchange services, be classified as competitive. The
Commission determined that there was undisputed evidence that there was at least, one non-
affiliated wireless carrier and at least one non-affiliated entity providing local voice service
carrier, which provided basic local telecommunications service in Bourbon, Cabool, Cassville,
Cuba, Forsyth, Kimberling City, and Mansfield exchanges.

ORDER GRANTING COMPETITIVE CLASSIFICATION

Issue Date: June 14, 2007 Effective Date: June 16, 2007

Syllabus: In this Order, the Missouri Public Service Commission
grants CenturyTel of Missouri, LLC’'s request, pursuant to
Section 392.245.5, RSMo Cum. Supp. 2005, for competitive classification of
the business services CenturyTel offers in its Branson, Ozark, and Troy
exchanges, other than exchange access services. The Commission also
grants CenturyTel’s request that the Commission classify the residential
services CenturyTel offers in its Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, and Mansfield exchanges, other than exchange access
services, as competitive. In addition, the Commission approves the
substitute tariff sheets CenturyTel filed to implement those classifications.
Procedural History

On May 17, 2007, CenturyTel of Missouri, LLC (“CenturyTel") filed
its verified Application for Competitive Classification pursuant to
Section 392.245.5, RSMo Cum. Supp. 2005. In its application, CenturyTel
requested that the Commission classify the business services it offers in its
Branson, Crane, Marshfield, Ozark, and Troy exchanges, other than

' Unless otherwise specified, all dates refer to the year 2007.
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exchange access services, as competitive. CenturyTel also requested that
the Commission classify the residential services CenturyTel offers in its
Bourbon, Branson, Cabool, Cassville, Cuba, Forsyth, Kimberling City,
Mansfield, and Troy exchanges, other than exchange access services, as
competitive. Concurrent with the filing of its application, CenturyTel filed
proposed tariff sheets which reflected the requested competitive
classifications and had an effective date of June 16.

On May 22, the Commission entered its Order Directing Notice,
Establishing Procedural Schedule, and Reserving Hearing Date, in which
the Commission provided notice of CenturyTel's application to all
certificated competitive local exchange carriers and incumbent local
exchange carriers in Missouri, as well as to the General Assembly and the
news media, that any party wishing to intervene in the proceeding must file
an application no later than May 29. This order also established a full
procedural schedule and reserved Friday, June 8, for an evidentiary hearing
on CenturyTel's application should the Commission receive an objection to
the application by any party. According to the procedural schedule, the
parties’ pre-filed testimony was due June 4; pretrial briefs, witness lists, and
proposed findings of fact were due June 6; and the hearing itself was to be
conducted on June 8 beginning at 9:00 a.m. in Room 310. There were no
requests for intervention.

On June 1, after discussions with Staff and the Office of the Public
Counsel (“OPC”), CenturyTel amended its application to withdraw its
original requests for competitive classification of the business services in its
Crane and Marshfield exchanges, and for competitive classification of the
residential services in its Branson exchange. On the same day, OPC filed a
pleading asking the Commission to require strict compliance with the
statutory requirements relating to the remainder of CenturyTel's application,
which at that time concerned the business services CenturyTel offers in its
Branson, Ozark, and Troy exchanges, as well as the residential services
CenturyTel offers in its Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, Mansfield, and Troy exchanges, other than exchange
access services. OPC'’s pleading further indicated that although OPC
would not stipulate that those exchanges exhibit sufficient competition to
justify competitive classification, it was not requesting an evidentiary

2 Substitute sheets with the same effective date were filed on June 7. The tariff sheets do not
adjust CenturyTel's rates but simply reflect the requested competitive classifications in the
relevant exchanges.
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hearing and had no objection to the Commission deciding the case on the
basis of the existing record before it.

Also on June 1, Staff filed a verified pleading recommending that
the Commission approve CenturyTel's amended application, with the
exception of its request for competitive classification of the residential
services CenturyTel offers in its Troy exchange, other than exchange
access services. This was because, after conducting its investigation, Staff
was unable to independently confirm that there are at least two qualifying
carriers serving that exchange who are not affiliated with CenturyTel but
provide basic local phone service to residential customers in that exchange.
On June 4, after more discussions with Staff and OPC, CenturyTel further
amended its application to withdraw its original request for competitive
classification of the residential services in its Troy exchange, thereby
bringing its application in line with Staffs recommendation. Staff also
submitted the verified pre-filed testimony of Staff witness Michael S.
Scheperle on June 4.

Later on the afternoon of June 4, the Regulatory Law Judge
assigned to this case conducted a conference with attorneys from
CenturyTel, Staff, and OPC, all of whom indicated that they did not plan to
request an evidentiary hearing. All of the parties also agreed to the
submission into evidence of the pre-filed testimony from Mr. Scheperle
without the necessity of him taking the stand or being cross-examined, and
that the Commission should decide this matter on the basis of CenturyTel's
verified second amended application, Staff's favorable recommendation,
and the pre-filed testimony, which would further explain the basis for Staff's
recommendation. The parties were also amenable to conducting an on-the-
record conference with the Commissioners on the afternoon of June 7 if the
Commission so desired, but at an agenda meeting on June 5, the
Commission decided that no such conference was necessary.’

On June 7, CenturyTel withdrew the tariff sheets it had previously
submitted, which had been assigned Tariff Tracking No. JI-2007-0839, and
replaced them with a revised tariff reflecting the various amendments it had
made to its original application. Finally, on June 8, Staff filed its verified

® This is consistent with past Commission practice in adjudicating uncontested applications for
competitive classification under Section 392.245.5, RSMo Cum. Supp. 2005 where there has
been no request for a hearing by any party. See, e.g., Order Granting Competitive
Classification, In the Matter of Sprint Missouri Inc.’s Application for Competitive Classification
Under Section 392.245.5 RSMo (2005), Case No. TO-2006-0375 (Apr. 20, 2006) (application
granted based on verified application and verified Staff Recommendation without evidentiary
hearing or on-the-record conference with the Commissioners where there were no objections
to the application by any party).
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recommendation in favor of approving the substitute tariff sheets filed by
CenturyTel the previous day, with an effective date of June 16.
Overview

CenturyTel is a large incumbent local exchange carrier (“ILEC”) that
is subject to price cap regulation under Section 392.245, RSMo Cum. Supp.
2005. Under price cap regulation, maximum allowable rates are
established and other restrictions are placed on the ability of the regulated
company to raise its rates. The statute that created price cap regulation
includes provisions that allow a price cap regulated company to escape
regulation when competition develops in the exchanges served by that
company. If a carrier obtains competitive status in an exchange, it will gain
greater pricing flexibility and will be able to raise, or lower, the applicable
tariffed rate for its services, except exchange access service, by giving ten
days notice to the Commission and affected customers. An ILEC with
competitive status in an exchange will have essentially the same pricing

flexibility in that exchange as a competitive local exchange carrier (‘CLEC”).
: Upon proper request, the Commission must classify the ILEC’s
services as competitive in any exchange in which at least two other non-
affiliated carriers are providing basic local telecommunications services
within an exchange.4 The statute provides that one commercial mobile
radio service provider can be counted as an entity providing basic local
telecommunications services.® The other entity that can be counted as
providing basic local telecommunications services is one that provides
“local voice service in whole or in part over telecommunications facilities or
other facilities in which it or one of its affiliates have an ownership interest.”®
Therefore, an exchange would be competitive in which two or more
facilities-based wireline carriers are providing services to customers, or in
which one facilities-based wireline carrier and one wireless carrier are
providing services to customers.

CenturyTel's application indicates that it faces competition from at
least one wireless carrier and one facilities-based wireline carrier for
business services in its Branson, Ozark, and Troy exchanges, and for
residential services in its Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, and Mansfield exchanges, other than exchange access
services.

* Section 392.245.5(6), RSMo Cum. Supp. 2005.
% Section 392.245.5(1), RSMo Cum. Supp. 2005.
® Section 392.245.5(2), RSMo Cum. Supp. 2005.
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Findings of Fact
The Missouri Public Service Commission, having considered all of

the verified pleadings and pre-filed testimony (including attachments), which
are admitted into evidence, makes the following findings of fact. The
positions and arguments of all of the parties have been considered by the
Commission in making this decision. Failure to specifically address a piece
of evidence, position, or argument of any party does not indicate that the
Commission has failed to consider relevant evidence, but indicates rather
that the omitted material was not dispositive of this decision.

CenturyTel is a "local exchange telecommunications company" and

a "public utility," and is authorized to provide "telecommunications service"
within the state of Missouri as each of those phrases is defined in
Section 386. 020 RSMo 2000.” CenturyTelis a large ILEC subject to price
cap regulation.®

In its second amended application, CenturyTel requested that the
Commission classify its business services, except for exchange access
service, in its Branson, Ozark, and Troy exchanges as competltlve
CenturyTel also requested that the Commission classify the residential
services CenturyTel offers in its Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, and Mansﬂeld exchanges, other than exchange access
services, as competitive.’® In addltlon CenturyTel filed substitute tariff
sheets reflecting those classifications. "

In support of these requests, CenturyTel's verified application
included a chart and other evidence indicating that at least one non-
affiliated W|reless carrier is currently providing service in all the relevant
exchanges The application also included evidence that there are also
wireline competitors in each of those exchanges that are facilities-based
CLECs or cable operators who are currently providing local phone service
via their own faculltles to residential customers geographically located within
the exchanges.™

Staff also provided its verified recommendation in which it
discussed its own investigation into the companies providing wireless and
wireline service to the relevant exchanges. According to Staff's

" Application at 1-2.
¢ Id at2.
“1’0 Second Amended Application at 1-2.
Id.
" Staff Recommendation for Approval of Tariff Sheets at 1.
2 Application at 4; Exhibits A, B, C2, D, E, G, H, |, J, L, and M2 to Application.
® Application at 4-13; Exhibits A, B, C2, D, E, G, H, |, J, L, and M2 to Application.
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recommendation, the three exchanges for which CenturyTel requests
competitive status of its business services (i.e., Branson, Ozark, and Troy)
all have at least one non-affiliated wireless provider and at least one non-
affiliated facilities-based wireline carrier providing Iocal voice service to
business customers located within the exchanges.' Furthermore, Staff
advised that “the competing carriers have local numbers available for use
by business customers in those exchanges.”'®

Likewise, Staff's verified recommendation also indicates that the
exchanges for which CenturyTel requests competitive status of its
residential services (i.e., Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, and Mansfield) all have at least one non-affiliated wireless
provider and at least one non-affiliated facilities-based wireline carrier
providing local v0|ce service to residential customers with addresses within
the exchanges,'® and that “the competing carriers have Iooal numbers
available for use by residential customers in those exchanges.”’

In addition to these verified pleadings, the record also contains the
pre-filed direct testimony of Michael S. Scheperle, a regulatory economist
for the Telecommunications Department Staff of the Commission who
began his employment with the Commission in June 2000."® Attached to
his testimony is a variety of documentary materials upon which he relied in
reaching his conclusions, mcludlng but not limited to: affidavits and letters
from representatives of various wireless and wireline providers'® and a chart
summarizing the evidence he reviewed.”

Mr. Scheperle testified that at least one wireless carrier unaffiliated
with CenturyTel is providing local voice service to two or more business
customers within the Branson, Ozark, and Troy exchanges.”’’ He also
testified that a non-affiliated wireline carrier is providing local voice service
to two or more business customers located within those exchanges using

Staff Recommendation at 1.

' Id. at 1-2.

" Id. at2.

7 Id.

Scheperle testimony at 1-2.

"9 Schedules 3-1 through 3-6, 4HC, 5-1 through 5-2, and 5-3P to Scheperle testimony.
Schedule 2 to Scheperle testimony.

Scheperle testimony at 5-6. For the Branson exchange the carriers are Alltel, Cingular,
Sprint PCS, and US Cellular; for the Ozark exchange, they are T-Mobile (ported numbers
only), Cingular, and Sprint PCS; and for the Troy exchange the carriers are Cingular, Sprint
PCS, and T-Mobile. /d.; Schedule 2 to Scheperle testimony. The Commission further notes
there was also evidence that these wireless providers permit local dialing to and from numbers
within the relevant exchanges.

21
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facilities it owns in whole or in part.>* Accordingly, Mr. Scheperle stated,
Staff's recommendation was that CenturyTel's application for competitive
classification of the business services provided in its Branson, Ozark, and
Troy exchanges, other than exchange access services, be approved by the
Commission.

Mr. Scheperle further testified that at least one wireless carrier
unaffiliated with CenturyTel is providing local voice service to two or more
residential customers within the Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, and Mansfield exchanges.?* He also testified that a non-
affiliated wireline carrier is providing local voice service to two or more
residential customers located within those exchanges using facilities it owns
in whole or in part?® Therefore, Mr. Scheperle stated, Staff's
recommendation was that CenturyTel's application for competitive
classification of the residential services it provides in its Bourbon, Cabool,
Cassville, Cuba, Forsyth, Kimberling City, and Mansfield exchanges, other
than exchange access services, also be approved by the Commission.”®

The Commission finds that the facts as submitted in the verified
second amended application, the verified Staff Recommendation, and the
pre-filed testimony and related attached materials are reliable and support
competitive classification of the business services CenturyTel offers in its
Branson, Ozark, and Troy exchanges. The Commission finds that in each
of those exchanges, facilities-based local voice service is being provided to
at least two business customers by an unaffiliated wireline carrier. In
addition, the Commission finds that there is at least one non-affiliated
commercial mobile radio services carrier providing service to business
customers in CenturyTel's Branson, Ozark, and Troy exchanges. The

2 gcheperle testimony at 8. For the Branson and Ozark exchanges the carrier is NuVox; and
for the Troy exchange it is Socket. Schedule 2 to Scheperle testimony.

2 Scheperle testimony at 9.

* |d. at 5-7. For the Bourbon and Kimberling City exchanges the carriers are Cingular and
Sprint PCS; for the Cabool and Mansfield exchanges they are Cingular, Sprint PCS, and US
Cellular; for the Cassville exchange they are T-Mobile (ported numbers only), Alltel, and
Cingular; for the Cuba exchange they are T-Mobile (ported numbers only), Cingular, and Sprint
PCS; and for the Forsyth exchange the carriers are Alltel, Cingular, Sprint PCS, and US
Cellular. /d.; Schedule 2 to Scheperle testimony. The Commission further notes there was
also evidence that these wireless providers permit local dialing to and from numbers within the
relevant exchanges.

% Scheperle testimony at 7-9. For the Bourbon and Cuba exchanges the carrier is Charter;
while for the Cabool, Cassville, Forsyth, Kimberling City, and Mansfield exchanges it is
Mediacom. /d.; Schedule 2 to Scheperle testimony.

% Scheperle testimony at 9.



CENTURYTEL OF MISSOURI
16 Mo. P.S.C. 3d 24

Commission further finds that the competing carriers have local numbers
available for use by business customers in those exchanges.

Moreover, the Commission finds that the facts as submitted in the
record before it also support competitive classification of the residential
services CenturyTel offers in its Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, and Mansfield exchanges. The Commission finds that in
each of those exchanges, facilities-based local voice service is being
provided to at least two residential customers by an unaffiliated wireline
carrier. In addition, the Commission finds that there is at least one
non-affiliated commercial mobile radio services carrier providing service to
residential customers in CenturyTel's Bourbon, Cabool, Cassville, Cuba,
Forsyth, Kimberling City, and Mansfield exchanges. The Commission
further finds that the competing carriers have local numbers available for
use by residential customers in those exchanges.

Conclusions of Law

The Missouri Public Service Commission has reached the following
conclusions of law:

The Commission has jurisdiction over this matter pursuant to
Section 392.245.5(6), RSMo Cum. Supp. 2005, which provides as follows:
Upon request of an incumbent local exchange
telecommunications company seeking competitive
classification of business service or residential service, or
both, the commission shall, within thirty days of the
request, determine whether the requisite number of entities
are providing basic local telecommunications service to
business or residential customers, or both, in an exchange
and if so, shall approve tariffs designating all such
business or residential services other than exchange

access, as competitive within such exchange.

CenturyTel is an incumbent local exchange telecommunications company
and has requested competitive classification of its business services in the
Branson, Ozark, and Troy exchanges and its residential services in the
Bourbon, Cabool, Cassville, Cuba, Forsyth, Kimberling City, and Mansfield
exchanges.
Section 392.245.5, RSMo Cum. Supp. 2005, provides as follows:
Each telecommunications service offered to business
customers, other than exchange access service, of an
incumbent local exchange telecommunications company
regulated under this section shall be classified as
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competitive in any exchange in which at least two non-

affiliated entities in addition to the incumbent local

exchange company are providing basic local
telecommunications service to business customers within

the exchange. Each telecommunications service offered to

residential customers, other than exchange access

service, of an incumbent local exchange
telecommunications company regulated under this section

shall be classified as competitive in any exchange in which

at least two non-affiliated entities in addition to the

incumbent local exchange company are providing basic

local telecommunications service to residential customers

within the exchange.

For the purpose of determining whether competitive status is
appropriate in an exchange, one commercial mobile service provider can be
considered an entity providing “basic local telecommunications services.””’
The statute also requires the Commission to consider as a “basic local
telecommunications service provider’ any entity providing “local voice
service in whole or in part over facilities in which it or one of its affiliates has
an ownership interest.”?®

Section 392.245.5(3), RSMo Cum. Supp. 2005, defines “local voice
service” as meaning “[rlegardless of the technology utilized . . . two-way
voice service capable of receiving calls from a provider of basic local
telecommunications services as defined by subdivision (4) of
section 386.020, RSMo 2000.”

The statute defines “telecommunications facilities” to include,
among other items, “lines, conduits, ducts, poles, wires, cables, receivers,
transmitters, instruments, machines, appliances and all devices, real estate,
easements, apparatus, property and routes used, operated, controlled or
owned by any telecommunications company to facilitate the provision of
telecommunications service.”?

CenturyTel is asserting that its business and/or residential services
in the relevant exchanges should be classified as competitive. As the party
asserting the positive of a proposition, CenturyTel has the burden of proving
that proposition.*

2T gection 392.245.5(1), RSMo Cum. Supp. 2005.
Section 392.245.5(2), RSMo Cum. Supp. 2005.

2 gection 386.020(52), RSMo 2000.

Dycus v. Cross, 869 S.W.2d 745, 749 (Mo. banc 1994).
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Because the opportunity for an evidentiary hearing was provided
and no proper party requested such a hearing, the Commission may rely on
the verified pleadings filed by CenturyTel and Staff, as well as the pre-filed
testimony Staff submitted, in making its decision in this case.*

Decision

The undisputed evidence establishes that for business customersin
CenturyTel's Branson, Ozark, and Troy exchanges there is at least one
non-affiliated entity providing local voice service in whole or in part over
facilities in which it, or one of its affiliates, has an ownership interest so as
to constitute the provision of basic local telecommunications within the
meaning of Section 392.245.5(3), RSMo Cum. Supp. 2005. Furthermore,
the undisputed evidence establishes that for business customers in those
exchanges there is at least one non-affiliated wireless carrier providing
basic local telecommunications service within the meaning of
Section 392.245.5(1), RSMo Cum. Supp. 2005. Therefore, the Commission
concludes that CenturyTel's application for competitive classification of its
business services, other than exchange access services, in the Branson,
Ozark, and Troy exchanges should be granted.

Likewise, the undisputed evidence establishes that for residential
customers in CenturyTel's Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, and Mansfield exchanges there is at least one non-affiliated
entity providing local voice service in whole or in part over facilities in which
it, or one of its affiliates, has an ownership interest so as to constitute the
provision of basic local telecommunications within the meaning of
Section 392.245.5(3), RSMo Cum. Supp. 2005.  Furthermore, the
undisputed evidence establishes that for residential customers in those
exchanges there is at least one non-affiliated wireless carrier providing
basic local telecommunications service within the meaning of
Section 392.245.5(1), RSMo Cum. Supp. 2005. Therefore, the Commission
concludes that CenturyTel's application for competitive classification of its
residential services, other than exchange access services, in the Bourbon,
Cabool, Cassville, Cuba, Forsyth, Kimberling City, and Mansfield
exchanges should also be granted.

As required by the statute, CenturyTel submitted tariff changes to
implement the competitive classification of its services. Those tariff sheets,
which Staff recommended be approved, carry an effective date of June 16.

' See, e.g., State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission,
776 S.W.2d 494, 496 (Mo. App. W.D. 1989); n.3 supra.
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Since the submitted tariff corresponds with the Commission’s decision, that
tariff will be approved.

IT IS ORDERED THAT:

1. CenturyTel of Missouri, LLC’s business services, other than
exchange access service, are classified as competitive in the Branson,
Ozark, and Troy exchanges.

2. CenturyTel of Missouri, LLC’s residential services, other
than exchange access service, are classified as competitive in the Bourbon,
Cabool, Cassville, Cuba, Forsyth, Kimberling City, and Mansfield
exchanges.

3. CenturyTel of Missouri, LLC’s proposed tariff revisions
(Tariff No. JI-2007-0839) are approved to become effective for service on or
after June 16, 2007. The tariff approved is:

P.S.C. Mo. No. 1 Section 4
2nd Revised Sheet 1, Replacing 1st Revised Sheet 1
Original Sheet 17.2
Original Sheet 17.3
Original Sheet 17.4
Original Sheet 17.5
Original Sheet 17.6
Original Sheet 17.7
Original Sheet 17.8
Original Sheet 17.9
Original Sheet 17.10
Original Sheet 17.11
Original Sheet 17.12

4. This order shall become effective on June 16, 2007.

Davis, Chm., Murray, Gaw,
Clayton and Appling, CC., concur

Lane, Regulatory Law Judge
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Cathy J. Orler vs. Folsom Ridge, LLC and Big Island Homeowners
Water and Sewer Association, Inc., f/lk/a Big Island Homeowners
Association

In the Matter of the Application of Folsom Ridge, L.L.C., and Big
Island Homeowners Water and Sewer Association, Inc., for an Order
Authorizing the Transfer and Assignment of Certain Water and Sewer
Assets to Big Island Water Company and Big Island Sewer Company,
and in Connection Therewith Certain Other Related Transactions

Case No. WC-2006-0082, et al. and WO-2007-0277
Decided June 14, 2007

Water § 6. A real estate developer and a non-profit homeowner's association that does not
devote its water service to the public use indiscriminately to all members within its capabilities
to serve is not a public utility, and is not subject to the Commission’s jurisdiction.

Water § 19. The reservation of a tap-on is not the provision of water service and does not
involve a use, accommodation, product or commodity as referenced in Section 386.020(47)
[currently 286.020(48)].

Sewer § 5. A real estate developer and a non-profit homeowner's association that does not
devote its sewer service to the public use indiscriminately to all members within its capabilities
to serve is not a public utility, and is not subject to the Commission’s jurisdiction.

Sewer § 17. The reservation of a tap-on is not the provision of sewer service and does not
involve a use, accommodation, product or commodity as referenced in Section 386.020(47)
[currently 286.020(48)].

APPEARANCES

Cathy J. Orler, appearing pro se, 3252 Big Island Drive, Roach, Missouri
65787.

Benjamin D. Pugh, appearing pro se, 1780 Big Island Drive, Roach,
Missouri 65787.

Cindy Fortney, appearing pro se, 3298 Big Island Drive, Roach, Missouri
65787.

Stan Temares, appearing pro se, 371 Andrews Trail Court, St. Peters,
Missouri 63376.

Mark. W. Comley, Newman, Comley & Ruth P.C., 600 Monroe Street,
Suite 301, Post Office Box 537, Jefferson City, Missouri 65102. Attorney for
Folsom Ridge, L.L.C. and Big Island Homeowners Water and Sewer
Association, Inc.,
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Charles E. McElyea, Phillips, McElyea, Carpenter & Weich, P.C., 85 Court
Circle, Post Office Box 559, Camdenton, MO 65020. Attorney for Folsom
Ridge, L.L.C. and Big Island Homeowners Water and Sewer Association,
Inc.

Pamela Holstead, 3458 Big Island Drive, Roach, Missouri 65787. Attorney
for Big Island Water Company and Big island Sewer Company.

Lewis R. Mills, Jr., Public Counsel, Office of the Public Counsel, Governor
Office Building, Post Office Box 2230, Jefferson City, Missouri 65102.
Attorney for Office of the Public Counsel and the Public.

Kevin Thompson, General Counsel, Missouri Public Service Commission,
Post Office Box 360, Jefferson City, Missouri 65102. Attorney for the Staff
of the Commission.

Jennifer Heintz, Assistant General Counsel, Missouri Public Service
Commission, Post Office Box 360, Jefferson City, Missouri 65102. Attorney
for the Staff of the Commission.

REGULATORY LAW JUDGE: Harold Stearley

REPORT AND ORDER

Procedural History

The complaint portion of these proceedings began in August and
September, 2005, when nine individual complainants filed complaints
against Folsom Ridge, L.L.C, (“Folsom Ridge”).! The complaints alleged
that Folsom Ridge, a property development company developing real estate
at Big Island, Lake of the Ozarks, Missouri, (“Big Island”) was illegally
operating a water and sewer system by providing service to the general
public without a certificate of convenience and necessity from this
Commission. The complaints also alleged that Big Island Homeowners
Water and Sewer Association, Inc., f/k/a Big Island Homeowners
Association, Inc., (“Association”), the homeowners association managing

! The nine original complaints were filed by the following parties: Cathy Orler, 3252 Big Island
Drive, Roach, MO 65787 (Case No. WC-2006-0082); Benjamin D. Pugh, 1780 Big Island
Drive, Roach, MO 65787 (Case No. WC-2006-0090); Ben F. Weir, 3515 SW Meyer Bivd., Blue
Springs, MO 64015 (Case No. WC-2006-0107); Stan Temares, 371 Andrews Trail Court, St.
Peters, MO 63376 (Case No. WC-2006-0120); Judy Kenter, 1794 Big Island Drive, Roach, MO
65787 (Case No. WC-2006-0121); Joseph J. Schrader, 1105 Yorktown PI., DeLand, FL 32720
(Case No. WC-2006-0122); Duane Stoyer, 702 Ridgeview Drive, Washington, MO 63090
(Case No. WC-2006-0129); Cindy Fortney, 3298 Big Island Drive, Roach, MO 65787 (Case
No. WC-2006-0138); Dean Leon Fortney, P.O. Box 1017, Louisburg, KS 66053 (Case No. WC-
2006-0139).
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and operating the water and sewer systems, was merely a captive entity
doing the bidding of Folsom Ridge.

On November 4, 2005, the Commission consolidated these actions
pursuantto 4 CSR 240-2.1 10(3) finding that they involved related questlons
of law or fact. Case No. WC-2006-0082 was designated as the lead case.’
As the case progressed, the Association was added as a separate
respondent.

On June 16, 2006, Big Island Water & Sewer Company, Inc., a new
company that is affiliated with Folsom Ridge, filed an application for a
certificate of convenience and necessity to operate the water and sewer
system currently being operated by Folsom Ridge and the Association.
That application was assigned Case No WA-2006-0480, and was set for
hearing beginning on February 5, 2007.% On June 27, 2006, in response to
the filing of the application for certificate, the Commission suspended the
proceedings in the complaint cases, WC-2006-0082, et al., until the
certificate case could be resolved.

On January 23, 2007, Folsom Ridge and the Association filed a
joint application asking the Commission to approve the transfer of water and
sewer system assets to the Big Island Water Company and the Big Island
Sewer Company, recently formed non-profit corporations organized under
the provisions of Sections 393.825 to 393 861 and 393.900 to 393.954,
RSMo 2000 (“Chapter 393 Companies”).* That application was aSS|gned
Case No. WO-2007-0277.° The water and sewer system assets that were

20n June 13, 2006, Duane Stoyer's case was severed from the consolidated case because of
his unfortunate death. Because no lawful representative was substituted as a party to his
action pursuant to Supreme Court Rule 52.13(a), his case was dismissed by order effective
August 13, 2006.
® The following individuals were granted intervention in Case No. WA-2006-0480: Cathy Orler,
3252 Big Island Drive, Roach, MO 65787; Cindy Fortney, 3298 Big Island Drive, Roach, MO
65787; Benjamin D. Pugh, 1780 Big Island Drive, Roach, MO 65787; Joseph J. Schrader, 1105
Yorktown PI., DelLand, FL 32720; Stan Temares, 1836 Big Island Drive, Roach, MO 65787,
Ben F. Weir, 3515 SW Meyer Blvd., Blue Springs, MO 64015; Elaine H. and William T. Foley,
I, 15360 Kansas Ave, Bonner Springs, KS 66012; Mark and Deborah Hesley, 2308 Big Island
Drive, Roach, MO 65787; Don Deckard, 2218 Big Island Drive, Roach, MO 65787; Bernard J.
Beaven, 13900 E 217, Peculiar, MO 64078; Jerry Steinhour, Lot 57, P.O. Box 737, Seneca, IL
61360; Joseph Geary Mahr, 5712 Dearborn Street, Mission, KS 66202; Arthur W. Nelson,
6504 Melody Lane, Parkville, MO 64152; Eugene Prather, 1604 Big Island Drive, Roach, MO
65787; Donald J. and Frances K. Weast, 5291 Kerth Road, Mehlville, MO 63128; Stephen D.
Kleppe 8210 E. Tether Trail, Scottsdale, AZ 85255.

All statutory citations refer to RSMo 2000 unless otherwise noted.

® The following individuals were granted intervention in Case No. WO-2007-0277: Big Island
Water Company, 3352 Big Island Drive, Roach, MO 65787; Big Island Sewer Company, 3352
Big Island Drive, Roach, MO 65787; William T. Foley, I, 15360 Kansas Ave., Bonner Springs,
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to be transferred to the non-profit corporations are the same assets that
were to be transferred to Big Island Water & Sewer Company, Inc., the
applicant in Case No. WA-2006-0480. The day after the new application
was filed, January 24, 2007, Big Island Water & Sewer Company, Inc. filed
a motion in Case No. WA-2006-0480 indicating that it no longer wanted to
acquire the water and sewer assets in question and asked for leave to
withdraw its application and to voluntarily dismiss that case. That leave
was granted on January 26, 2007, and Case No. WA-2006-0480 was
dismissed.

In Case No. WO-2007-0277, Folsom Ridge and the Association
asked the Commission to act on their application to transfer assets
expeditiously to allow the transaction to occur by March 31, 2007.% The
Commission observed that the complaints pending in Case No. WC-2006-
0082, et al., related to the same issues that would be before the
Commission in Case No. WO-2007-0277 and those issues needed to be
resolved before the Commission could act on the application to transfer
assets. Consequently, the Commission established a joint procedural
schedule to resolve both cases. The cases were not formally consolidated,
but the evidentiary hearing was set to hear both cases at the same time.

The Commission issued its adopted list of issues list identifying the
relevant primary issues in these matters as follows:

Primary Issues in WC-2006-0082:

1.) Are Folsom Ridge or the Association, or both of them, a

public utility pursuant to § 386.020(42), RSMo Supp. 2006,

and thus subject to the jurisdiction, control and regulation

of the Missouri Public Service Commission pursuant to §

386.250, RSMo Supp. 20067?

2.) Have Folsom Ridge or the Association, or both of them,
violated § 393.170, RSMo 2000, by constructing and
operating a water system or a sewer system, or both,

KS 66012; Benjamin D. Pugh, 1780 Big Island Drive, Roach, MO 65787; Cathy Jo Orler, 3252
Big Island Drive, Roach, MO 65787; Cindy Fortney, 3298 Big Island Drive, Roach, MO 65787;
Arthur W. Nelson, 2288 Big Island Drive, Roach, MO 65787; Sherrie Fields, 3286 Big Island
Drive, Roach, MO 65787; Tom and Sally Thorpe, 3238 Big Island Drive, Roach, MO 65787;
Bernadette Sears, Portage Park 3, Lot 10, Big Island, Roach, MO 65787; Geary and Mary
Mahr, 1886 Big Island Drive, Roach, MO 65787;Donald J. Weast, 3176 Big Island Drive,
Roach, MO 65787; Fran Weast, 3176 Big Island Drive, Roach, MO 65787.

® During the hearing the Respondents acknowledged that they would suspend the finalization
of their proposed transfer of assets until such time as the Commission could fully adjudicate
and rule on these matters.
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without having first obtained authority from the
Commission in the form of a Certificate of Public
Convenience and Necessity?

Primary Issue in WC-2007-0277:

Would Applicants’ proposed transfer of the water and
sewer assets to Big Island Water Company and Big Island
Sewer Company be detrimental to the public interest?

The evidentiary hearing was conducted on February 28 through
March 2, 2007. During the hearing, the Commission subpoenaed Mr. John
MacEachen, an Environmental Specialist with the Missouri Department of
Natural Resources (‘DNR”), who is presently attached to its enforcement
division. Mr. MacEachen testified on the last day of the hearing and he
fielded questions from the Commission and the parties pertaining to
photographs offered by Mr. Ben Pugh, particularly regarding the
specifications and characteristics of flexible piping used for service lines on
Big Island, and the manner in which service lines for water and sewer lines
shared the same “metering” or access pit.

At the close of the hearing on March 2, 2007, Folsom Ridge and the
Association sought leave to supply additional testimony on the nature of the
service line installations, because this testimony deviated from the adopted
list of issues, and that leave was granted. The Commission established an
ancillary procedural schedule for submission of that testimony and
testimony was received from Mr. James T. Crowder for Folsom Ridge and
the Association. Rebuttal and Surrebuttal testimony was also allowed. In
addition to receiving the additional prefiled testimony from the parties
concerning the service lines, the Commission granted Complainants’
request for an ancillary hearing to take additional testimony concerning this
subject matter. The ancillary hearing was held on March 30, 2007.
Findings of Fact

The Missouri Public Service Commission, having considered all of
the competent and substantial evidence upon the whole record, makes the
following findings of fact. When making findings of fact based upon witness
testimony, the Commission will assign the appropriate weight to the
testimony of each witness based upon their qualifications, expertise and
credibility with regard to the attested to subject matter.
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The Parties Entering Their Appearance At Hearing’

1. Cathy J. Orler, a pro se complainant in WC-2006-0082 and
intervener in WO-2007-0277, is a homeowner on Big Island at the Lake of
Ozarks; her reS|dent|aI address being located at 3252 Big Island Drive,
Roach, MO 65787.%

2. Benjamin D. Pugh, a pro se complainant in WC-2006-0082
and intervener in WO-2007-0277, is a homeowner on Big Island at the Lake
of Ozarks; his re5|dent|al address being located at 1780 Big Island Drive,
Roach, MO 65787.°

3. Cindy Fortney, a pro se complainant in WC-2006-0082 and
intervener in WO-2007-0277, is a homeowner on Big Island at the Lake of
Ozarks; her resndentlal address being located at 3298 Big Island Drive,
Roach, MO 65787."°

4. Stan Temares, a pro se complainant in WC-2006-0082, is a
homeowner on Big Island at the Lake of Ozarks; his primary residential
address being located at 371 Andrews Trail Court, St. Peters, MO 63376;
his Iake address being located at 1836 Big Island Drive, Roach, MO
65787."

5. Folsom Ridge is a limited liability company organized under
the laws of the state of Colorado and authorized to engage in business in
the state of Missouri."

6. Folsom Ridge was formed in 1997 to engage in the
business of owning and developing real property in the State of Missouri."
7. Pursuing that development, Folsom Ridge purchased all, or

nearly all of the undeveloped land on Big Island.™

" The parties that failed to appear are: Ben F. Weir, Joseph J. Schrader, Judy Kenter, Dean
Leon Fortney, Fran Weast, Donald J. Weast, Joseph Geary Mahr, Mary Mahr, Tom Thorpe,
Sally Thorpe, Bernadette Sears, Sherrie Fields, Arthur W. Nelson, and William T. Foley, II.
8 Cathy J. Orler's Complaint (WC-2006-0082), p. 1; Hearing Exhibit 1, Prefiled Direct
Testlmony of Cathy J. Orler, p. 1, lines 1-2.

® Benjamin D. Pugh’s Complamt (WC-2006-0090), p. 1; Hearing Exhibit 4, Prefiled Direct
Testimony of Benjamin D. Pugh, p. 1, lines 1-2.
"% Cindy Fortney’s Complaint (WC-2006-0138), p. 1; Hearing Exhibit 7, Prefiled Direct
Testimony of Cindy Fortney, p. 1, lines 1-2.
"' Stan Temares’s Complaint (WC 2006-0120), p. 1 and 4; Application to Intervene in Case No.
WA-2006-0480 filed July 7, 2006, p. 1.
'2 Joint Application for Approval of Transfer of Assets to Non-Profit Companies Organized
Under Chapter 393, RSMo, (“Joint Application”), paragraph 1, filed January 23, 2007; Exhibit 1
to the Joint Application.

® Joint Application, paragraph 1; Hearing Exhibit 12, Prefiled Direct Testimony of Barbara
Brunk, p. 2, lines 7-18.
' Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, p. 2, lines 7-18.
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8. Folsom Ridge owns certain assets used or useful in the
provision of water and sewer service on Big Island."

9. Big Island Homeowners Water and Sewer Association, Inc.
(Association) is a nonprofit homeowners association organized under the
laws of the State of Missouri."®

10. The Association is the operator and business administrator
of the water and sewer systems owned by Folsom Ridge on Big Island."”
11. Big Island Water Company is a Missouri not-for-profit water

company formed under the provisions of Chapter 393 for the purposes of
providing water service to residents on Big Island."®

12 Big Island Sewer Company is a Missouri not-for-profit
sewer company formed under the provisions of Chapter 393 for purposes
of providing sewer service to residents on Big Island.®

13. The General Counsel of the Missouri Public Service
Commission “represent[s] and appear[s] for the commission in all actions
and proceedings involving any question under this or any other law, or
under or in refezréance to any act, order, decision or proceeding of the
commission . . .”

14. The Office of the Public Counsel “may represent and
protect the interests of the public in any proceeding before or appeal from

' Joint Application, paragraph 2; Exhibit 1 to the Joint Application; Hearing Exhibit 9, Prefiled
Direct Testimony of Rick Rusaw, p.3, lines 8-14.

¢ Joint Application, paragraph 2; Exhibit 2 to the Joint Application. The Association was
originally named Big Island Homeowners Association, Inc. Hearing Exhibit 12, Prefiled Direct
Testimony of Barbara Brunk, p. 13, lines 15-19.

"7 Joint Application, paragraph 2; Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw,
p. 9, lines 8-15.

'8 Application to Intervene, paragraph 1, filed January 30, 2007; Exhibit A to the Application to
Intervene; Hearing Exhibit 98, Prefiled Direct Testimony of Gail Snyder, p. 1, lines 3-12.

1 Application to Intervene, paragraph 2, filed January 30, 2007; Exhibit B to the Application to
Intervene; Hearing Exhibit 98, Prefiled Direct Testimony of Gail Snyder, p. 1, lines 3-12.

* Section 386.071, RSMo 2000; Commission Rules 4 CSR 240-2.010(8) and 4 CSR 240-
2.040(1). Additionally, the General Counsel “if directed to do so by the commission, to
intervene, if possible, in any action or proceeding in which any such question is involved; to
commence and prosecute in the name of the state all actions and proceedings, authorized by
law and directed or authorized by the commission, and to expedite in every way possible, to
final determination all such actions and proceedings; to advise the commission and each
commissioner, when so requested, in regard to all matters in connection with the powers and
duties of the commission and the members thereof, and generally to perform all duties and
services as attorney and counsel to the commission which the commission may reasonably
require of him.” /d.
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the public service commission. “2 public Counsel “shall have discretion to
represent or refrain from representing the public in any proceeding.”*
The Parties Failing to Appear At Hearing
15. Concerning the parties that failed to appear at the
evidentiary hearing:
a. Ben F. Weir, complainant in Case No. WC-2006-
0082, asserts that he: (1) is not a member of the
Association; (2) has not paid any fees for a tap-on to the
water or sewer system or for reserving rights to tap-on; (3)
does not receive water or sewer service from the
Association; and, (4) has his own private well for drinking
water and his own sanitary septic system. Mr. Weir
alleges that Folsom Ridge and the Association have
engaged in misrepresentation, fraudZS creating health
hazards and lowering property values. *°
No evidence was offered or adduced at hearing to support
factual findings regarding Mr. Weir's allegations. Mr. Weir
failed to establish that he has a protectible interest in this
matter and therefore lacks standing to proceed with his
complaint®* Mr. Weir also failed to prosecute his

# Section 386.710(2), RSMo 2000; Commission Rules 4 CSR 240-2.010(16) and 4 CSR 240-
2.040(2).

2 section 386.710(3), RSMo 2000; Commission Rules 4 CSR 240-2.010(16) and 4 CSR 240-
2.040(2). Public Counsel “shall consider in exercising his discretion the importance and the
extent of the public interest involved and whether that interest would be adequately
represented without the action of his office. If the public counsel determines that there are
conflicting public interests involved in a particular matter, he may choose to represent one such
interest based upon the considerations of this section, to represent no interest in that matter, or
to represent one interest and certify to the director of the department of economic development
that there is a significant public interest which he cannot represent without creating a conflict of
interest and which will not be protected by any party to the proceeding.” /d.

2 Ben F. Weir's Complaint (WC-2006-0107), p. 1-4

# Assertions or allegations in pleadings do not constitute evidence. The complaint was not
verified by affidavit and did not contain any authenticated and verified supporting
documentation to support any claim or allegation. It is well established legal doctrine that
unsworn statements of attorneys or parties, statements in briefs, pleadings, motions,
arguments, allegations, or charging documents, as well as articles or exhibits not formally or
constructively introduced are not evidence of the facts asserted unless conceded to by the
opposing party. State ex rel. TWA, Inc. v. David, 158 S.W.3d 232, 236 (Mo. Banc 2005)
(Judge White Dissenting), citing to, State ex rel. Dixon v. Darnold, 939 S.W.2d 66, 69 (Mo.
App. 1997); State v. Smith, 154 S.\W.3d 461, 469 (Mo. App. 2005); Lester v. Sayles, 850
S.W.2d 858, 864 (Mo. Banc 1993); State v. Rutter, 93 S.W.3d 714, 727 (Mo. Banc 2002); State
v. Robinson, 825 S.W.2d 877, 880 (Mo. App. 1992); State ex rel. Horn v. Randall, 275 S.W.2d
758, 763-764 (Mo. App. 1955). To have legal standing to prosecute a legal action a party
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complaint in any manner other than filing the original
complaint form and, pursuant to 4 CSR 240-2.116(2), is
subject to dismissal for failure to prosecute. Additionally,
his complaint is subject to dismissal pursuant to
Commission Rule 4 CSR 240-2.116(3) for failure to appear
at the evidentiary hearing.

b. Joseph J. Schrader, complainant in Case No. WC-
2006-0082, made no averments as to his status as an
Association member or how he obtains or provides for his
own water and sewer services. Mr. Schrader alleges
Folsom Ridge and the Association have engaged in
misrepresentation and fraud concerning the provision of
water and sewer services. Mr. Schrader’'s complaint states
that he has moved to Florida and that a realtor found a
buyer for his home on Big Island in 2003. There is no
evidence in the record to support a factual finding that Mr.
Schrader is a current homeowner on Big Island. s

No evidence was offered or adduced at hearing to support
factual findings regarding Mr. Schrader’s allegations. Mr.
Schrader failed to establish that he has a protectible
interest in this matter and therefore lacks standing to
proceed with his complaint.?® Mr. Schrader also failed to
prosecute his complaint in any manner other than filing the
original complaint form and, pursuant to 4 CSR 240-
2.116(2), is subject to dismissal for failure to prosecute.
Additionally, his complaint is subject to dismissal pursuant
to Commission Rule 4 CSR 240-2.116(3) for failure to
appear at the evidentiary hearing.

seeking relief must have a legally cognizable interest in the subject matter and he or she must
be facing a threatened injury or have suffered actual injury. Eastern Missouri Laborers Dist.
Council v. St. Louis County, 781 S.W.2d 43, 46 (Mo. banc 1989). “A legally protectible interest
contemplates a pecuniary or personal interest directly in issue or jeopardy which is subject to
some consequential relief, immediate or prospective.” Absher v. Cooper, 495 S.W.2d 696,
698 (Mo. App. 1973). The Commission recognized that the conclusion concerning standing is
a legal conclusion, but found it convenient to place that conclusion within the findings of fact
section. The Commission will further address these issues in its Decision Section of the
Report and Order.

% Joseph J. Schader Complaint (WC-2006-0122), p. 1-4.

% See FN 24, supra.
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C. Judy Kenter, complainant in Case No. WC-2006-
0082, asserts that she has: (1) owned her home since
1961; (2) paid a tap-on fee of $4800 for sewer service to
Folsom Ridge prior to January 1999; (3) paid a reservation
fee to ensure her right to hook onto the system starting in
December 2000; and (4) hooked onto the sewer system
and pays the Association for services. Ms. Kenter also
states that she is not a member of the Association and
alleges that Folsom Ridge and the Association have
engaged in misrepresentation and fraud concerning the
provision of water and sewer services.?

No evidence was offered or adduced at hearing to support
factual findings regarding Ms. Kenter’s allegations. Ms.
Kenter failed to establish that she has a protectible interest
in this matter and therefore lacks standing to proceed with
her complaint.28 Ms. Kenter also failed to prosecute her
complaint in any manner other than filing the original
complaint form and, pursuant to 4 CSR 240-2.116(2), is
subject to dismissal for failure to prosecute. Additionally,
her complaint is subject to dismissal pursuant to
Commission Rule 4 CSR 240-2.116(3) for failure to appear
at the evidentiary hearing.

d. Dean Leon Fortney, complainant in Case No. WC-
2006-0082, asserts: (1) he purchased a tap-on for the
sewer system from Folsom Ridge for $4800; (2) he is nota
member of the Association; and (3) he sold his house on
Big Island on July 21, 2005. Mr. Fortney further alleges
that Folsom Ridge attempted to interfere with the sale of
his home by misrepresenting to his realtor that he owes
back fees for reserving his tap-on and that the new owners
would be required to pay reservations fees and join the
Association when closing on the purchase.?® Mr. Fortney
is also a co-owner of property owned by his dauoghter
Cindy Fortney, another complainant in this matter.® Mr.
Fortney’s joint ownership of Big Island property would

7 Judy Kenter Complaint (WC-2006-0121), p. 1-2.

% See FN 24, supra.

* Dean Leon Fortney Complaint (WC-2006-0139), p. 1-4.
% Transcript p. 500, lines 2-5.
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constitute a protectible interest and 3give Mr. Fortney
standing to proceed with his complaint. !

However, no evidence was offered or adduced at hearing
to support factual findings regarding Mr. Fortney’s
allegations. Mr. Fortney also failed to prosecute his
complaint in any manner other than filing the original
complaint form and, pursuant to 4 CSR 240-2.116(2), is
subject to dismissal for failure to prosecute. Additionally,
his complaint is subject to dismissal pursuant to
Commission Rule 4 CSR 240-2.116(3) for failure to appear
at the evidentiary hearing.

e. Intervener Fran Weast filed a single page
application to intervene in Case No. WO-2007-0277,
indicating she opposed transfer of the water and sewer
assets. No evidence was offered or adduced at hearing to
support any factual findings regarding Ms. Weast's position
on the transfer. Ms. Weast failed to establish that she has
a protectible interest in this matter and therefore lacks
standing to proceed in this matter.*> Additionally, she is
subject to dismissal pursuant to Commission Rule 4 CSR
240-2.116(3) for failure to appear at the evidentiary
hearing.

f. Intervener Donald J. Weast filed a single page
application to intervene in Case No. WO-2007-0277,
indicating he opposed transfer of the water and sewer
assets. No evidence was offered or adduced at hearing to
support any factual findings regarding Mr. Weast's position
on the transfer. Mr. Weast failed to establish that he has a
protectible interest in this matter and therefore lacks
standing to proceed in this matter.* Additionally, he is
subject to dismissal pursuant to Commission Rule 4 CSR

' See FN 24, supra

*2 See FN 24, supra. Commission Rule 4 CSR 240-2.075 establishes a low threshold to gain
entrance into a case before the Commission. All a person or entity must do is identify an
interest that is different from that of the general public, which might be adversely affected by a
final order of the Commission. Alternatively, a person or entity may intervene if it is established
that their presence would serve the public interest. A grant of intervention, however, does not
excuse a party from active participation in a proceeding and failure to proffer any evidenceina
matter once granted intervention results in a failure to establish standing to remain in the
action.

% See FN 32, supra.
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240-2.116(3) for failure to appear at the evidentiary
hearing.

g. Intervener Joseph Geary Mahr filed a single page
application to intervene in Case No. WO-2007-0277,
indicating he opposed transfer of the water and sewer
assets. No evidence was offered or adduced at hearing to
support any factual findings regarding Mr. Mahr’s position
on the transfer. Mr. Mahr failed to establish that he has a
protectible interest in this matter and therefore lacks
standing to proceed in this matter.® Additionally, he is
subject to dismissal pursuant to Commission Rule 4 CSR
240-2.116(3) for failure to appear at the evidentiary
hearing.

h. Intervener Mary Mahr joined Joseph Geary Mahr
in filing a single page application to intervene in Case No.
WO-2007-0277, indicating she opposed the transfer of
water and sewer assets. No evidence was offered or
adduced at hearing to support any factual findings
regarding Ms. Mahr’s position on the transfer. Ms. Mahr
failed to establish that she has a protectible interest in this
matter and therefore lacks standing to proceed in this
matter. > Additionally, she is subject to dismissal pursuant
to Commission Rule 4 CSR 240-2.116(3) for failure to
appear at the evidentiary hearing.

i. Intervener Tom Thorpe filed a single page
application to intervene in Case No. WO-2007-0277,
indicating he opposed the transfer of water and sewer
assets. No evidence was offered or adduced at hearing to
support any factual findings regarding Mr. Thorpe's
position on the transfer. Mr. Thorpe failed to establish that
he has a protectible interest in this matter and therefore
lacks standing to proceed in this matter.® Additionally, he
is subject to dismissal pursuant to Commission Rule 4
CSR 240-2.116(3) for failure to appear at the evidentiary
hearing.

j- Intervener Sally Thorpe joined Tom Thorpe in filing

a single page application to intervene in Case No. WO-

* See FN 32, supra.
% See FN 32, supra.
% See FN 32, supra.
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2007-0277, indicating she opposed the transfer of water
and sewer assets. No evidence was offered or adduced at
hearing to support any factual findings regarding Ms.
Thorpe’s position on the transfer. Ms. Thorpe failed to
establish that she has a protectible interest in this matter
and therefore lacks standing to proceed in this matter.*’
Additionally, she is subject to dismissal pursuant to
Commission Rule 4 CSR 240-2.116(3) for failure to appear
at the evidentiary hearing.

k. Intervener Bernadette Sears filed a single page
application to intervene in Case No. WO-2007-0277,
indicating she opposed the transfer of water and sewer
assets. No evidence was offered or adduced at hearing to
support any factual findings regarding Ms. Sears'’s position
on the transfer. Ms. Sears failed to establish that she has a
protectible interest in this matter and therefore lacks
standing to proceed in this matter.*® Additionally, she is
subject to dismissal pursuant to Commission Rule 4 CSR
240-2.116(3) for failure to appear at the evidentiary
hearing.

I Intervener Sherrie Fields filed a single page
application to intervene in Case No. WO-2007-0277,
without indicating any position regarding the proposed
transfer of water and sewer assets. No evidence was
offered or adduced at hearing to support any factual
findings regarding Ms. Fields’s unidentified position on the
transfer. Ms. Fields failed to establish that she has a
protectible interest in this matter and therefore lacks
standing to proceed in this matter.*® Additionally, she is
subject to dismissal pursuant to Commission Rule 4 CSR
240-2.116(3) for failure to appear at the evidentiary
hearing.

m. Intervener Arthur W. Nelson filed a single page
application to intervene in Case No. WO-2007-0277,
indicating he opposed the transfer of water and sewer
assets. No evidence was offered or adduced at hearing to
support any factual findings regarding Mr. Nelson’s

%7 See FN 32, supra.
% See FN 32, supra.
* See FN 32, supra.
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position on the transfer. Mr. Nelson failed to establish that
he has a protectible interest in this matter and therefore
lacks standing to proceed in this matter.*® Additionally, he
is subject to dismissal pursuant to Commission Rule 4
CSR 240-2.116(3) for failure to appear at the evidentiary
hearing.
n. Intervener William T. Foley, |l filed a single page
application to intervene in Case No. WO-2007-0277,
indicating he opposed the transfer of water and sewer
assets. No evidence was offered or adduced at hearing to
support any factual findings regarding Mr. Foley’s position
on the transfer. Mr. Foley failed to establish that he has a
protectible interest in this matter and therefore lacks
standing to proceed in this matter.*' Additionally, he is
subject to dismissal pursuant to Commission Rule 4 CSR
240-2.116(3) for failure to appear at the evidentiary
hearing.
Facts Related to the Exercise of the Commission’s Jurisdiction
16. The area known as Big Island is located north of Roach,
Missouri in Camden County, Missouri.*?
17. Biglsland is approximately 160 acres in size, with most of the
present development along the lake shore.®®
18. There have been individual property owners in the area for
several decades, but, beginning in 1997, Folsom Ridge purchased nearly all
of the undeveloped land on Big Island, as well as 190 acres adjacent to Big
Island to engage in structured land development
19. There are approximately 105 property owners on Big Island. 45
20. Folsom Ridge began constructing a community water system
and a wastewater treatment facility in 1998 for use by owners of newly

“* See FN 32, supra.

*! See FN 32, supra.

* Hearing Exhibit 104, Prefiled Rebuttal Testimony of James A. MerCIeI Jr., Attached Staff
Report of Investigation for Case No. WC-2006-0082 et al., February 9, 2006, p. 1.

% Hearing Exhibit 104, Prefiled Rebuttal Testimony of James A. Merciel, Jr., Attached Staff
Report of Investigation for Case No. WC-2006-0082 et al. February 9, 2006, p. 1.

* Hearing Exhibit 104, Prefiled Rebuttal Testimony of James A. Merciel, Jr., Attached Staff
Report of Investigation for Case No. WC-2006-0082 et al. February 9, 2006, p. 1; Hearing
Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, p. 2, lines 7-18.

“* Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 9, line 3; Transcript p. 199,
lines 17-18, p. 585, lines 11-13, p. 586, lines 2-5, p. 644, lines 6-9.
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developed lots and to provide the option of hooking on to the system to
existing individual homeowners.*®

21. Folsom Ridge intended to transfer the operation, management
and maintenance of the water and sewer facilities to some type of
homeowners assomatlon and the Association was established on July 16,
1998 for that purpose.*

22. On November 10, 1998, a letter from David Lees, member of
Folsom Ridge, was mailed to the Big Island Homeowners stating that
Folsom Ridge would fund 100% of the cost to provide the water and sewer
systems initially, but that once the systems were complete they would turn
the systems over to the Assoc1a’non in exchange for the escrow funds,
comprised of the tap-on fees.*®

23. The November 10, 1998 letter also instructed the recipients that

. only those people who choose to hook onto the sewer or water system
wull be affected by the Association.” The letter further stated the Assoc:atlon
would “maintain the system by assessing its members a monthly fee.”*

24. On July 20, 2000, the members of Folsom Ridge mailed a letter
to the members of the Association informing them, inter alia, that based
upon the membership’s recommendation, a monthly assessment of $5.00 to
$10.00 would be charged to those people who had purchased the right to
tap onto the system, but who had not yet tapped on. This charge was
levied to provide for maintenance of the system.®

25. As of November 29, 2000, the water and sewer systems were
available to the entire island for use by the new owners of the lots being
sold and/or developed by Folsom Ridge and giving existing residents an

“ Hearing Exhibit 104, Prefiled Rebuttal Testimony of James A. Merciel, Jr., Attached Staff
Report of Investigation for Case No. WC-2006-0082 et al. February 9, 2006, p. 1.
*" Hearing Exhibit 104, Prefiled Rebuttal Testimony of James A. Merciel, Jr., Attached Staff
Report of Investigation for Case No. WC-2006-0082 et al. February 9, 2006, p. 1; Hearing
Exhibit 10, Prefiled Rebuttal Testimony of Rick Rusaw, p. 17, line 11; Hearing Exhibit 12,
Preflled Direct Testimony of Barbara Brunk, p. 13, lines 18-19.

“® Hearing Exhibit 88, Letter from David Lees to Big Island Homeowners, dated November 10,
1998.
* Hearing Exhibit 88, Letter from David Lees to Big island Homeowners, dated November 10,
1998. Findings of Fact Numbers 24, 48, 49, 50, and 51 delineate the fees that the Association
charges for service and maintenance. Fees for water and sewer service are billed as “member
dues.” See Finding of Fact Number 69.
%% Hearing Exhibit 96, Letter from Folsom Ridge members to Jim and Jeanette Schrader, dated
July 20, 2000.
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option to connect to these systems should their existing water and/or sewer
systems fail.’

26. The water system is comprised of the following
components:

a. a single water supply well with a capacity that is
adequate to serve 320 residential customers;

b. three twelve-foot non-pressure ground storage tanks
with a storage capacity between 12,000 and 15,000 gallons
combined that were designed to serve 80 residential customers,
which are currently being replaced with a standpipe designed to
serve 320 residential customers;

c. a booster pumping system that can deliver a flow of
approximately 100 gallons per minute with plans to upgrade it to
supply 140 gallons per minute; and,

d. adistribution system composed of approximately 2 miles
of 4 inch schedule 40 PVC pipe forming a loop in the service area
that is adequately sized to serve 320 residential customers.*

- 27. The sewer system is comprised of the following
components:

a. a septic tank effluent pumping (STEP) pressure
collection system;

b. approximately 2 miles of PVC pressurized collection
lines, varying between two and four inches in diameter, looping the
service area, and connecting to the septic tank installed for each
residence;

c. individual home septic tanks, owned and maintained by
the property owner, that collect and treat solids, and pump the gray
water from the septic tanks through the small diameter pipes to the
recirculating sand filter; and,

d. a recirculating sand filter treatment facility designed to
treat 22,525 gallons per day, with a capacity to serve 80 residential
customers, which is currently being upgraded to provide for

5! Hearing Exhibit 97, Letter from the Association (Reggie Golden) to Jeffery and Cathy Litty
gOrler), dated November 29, 2000.

2 Hearing Exhibit 104, Prefiled Rebuttal Testimony of James A. Merciel, Jr., Attached Staff
Report of Investigation for Case No. WC-2006-0082 et al. February 9, 2006, p. 2; Hearing
Exhibit 17, Hearing Exhibit 17, Prefiled Direct Testimony of Michael T. McDuffey, p. 3, lines 1-
9: Hearing Exhibit 14, Prefiled Direct Testimony of David Krehbiel, p. 3, lines 4-12.
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treatment of an additional flow of 41,625 gallons per day to serve a

total of 230 customers.>

28. Folsom Ridge executed its Amended and Restated Declaration
of Covenants and Conditions (“Declaration”) on January 10, 2001,
establishing covenant and conditions regarding the property its water and
sewer system would serve. * The Declaration was recorded at Book 508,
Page 597 of the records of the Camden County Recorders Office.*

29. The Declaration establishes the terms for Association
membership, voting rights for the members, and the members’ and
Association’s respective responsibilities with relation to the operation,
maintenance and provision of water and sewer services to the property
owners.*®

30. The Declaration replaced the prior Declaration of Covenant and
Conditions that was recorded on April 14, 2000 at Book 494, Page 577 of
the records of the Camden County Recorders Office and it added additional
property listings that would be able to utilize the water and sewer systems,
subject to the covenants and conditions.®’

31. Article Hll, Section 1 of the Declaration provides in pertinent
part: “An Owner of a Lot Shall become a member in the Association upon
conveyance to him of his interest in a Lot and shall remain a member for the
period of his ownership.”*®

% Hearing Exhibit 104, Prefiled Rebuttal Testimony of James A. Merciel, Jr., Attached Staff
Report of Investigation for Case No. WC-2006-0082 et al. February 9, 2006, p. 2; Hearing
Exhibit 17, Prefiled Direct Testimony of Michael T. McDuffey, p. 5, lines 1-22; Hearing Exhibit
14, Prefiled Direct Testimony of David Krehbiel, p. 3, lines 14-23.

% Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, Attachment Schedule 6;
Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 9, lines 8-15; See also Hearing
Exhibit 46, Amended and Restated By-Laws of Big Island Homeowners Association, Inc.

% Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, Attachment Schedule 6;
Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 9, lines 8-15. See also Hearing
Exhibit 46, Amended and Restated By-Laws of Big Island Homeowners Association, Inc.

% Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, Attachment Schedule 6.
See also Hearing Exhibit 46, Amended and Restated By-Laws of Big Island Homeowners
Association, Inc.

*7 Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, Attachment Schedule 6;
Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 9, lines 8-15; See also Hearing
Exhibit 46, Amended and Restated By-Laws of Big Island Homeowners Association, Inc.

%8 Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, Attachment Schedule 6, p.
3, Article lll, Section 1; Hearing Exhibit 46, Amended and Restated By-Laws of Big Island
Homeowners Association, Inc., Article I, Section 1.

Article |, Section 13 defines “Owner” as “the record owner, whether one or more persons or
entities, of a fee simple title to any Lot, including contract sellers, but excluding those having
such interest merely as security for the performance of an obligation.” /d.
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32. Article V, Section 1 of the Declaration states: “Every Owner of
the Property and/or a Lot shall be a member of the Association.
Membership shall be appurtenant to and may not be separate from
ownership of any Property and/or Lot, except by mutual written agreement
of the Association and the Owner.”*®

33. Article V, Section 2 of the Declaration provides, in pertinent
part: “The Association shall have one class of voting membership which
shall be all Owners and shall be entitled to one vote for each Lot owned or
connected to either the Water System or the Sewer System.”®

34. Article V, Section 3 of the Declaration provides, in pertinent
part: “Decision of the Association shall be by majority of votes cast at any
meeting, except as otherwise provided hereinabove.”®’

35. Article IV, Section 1 of the Declaration provides, in pertinent
part: “ The Declarant, for each Lot owned within the Property and each
Owner of a Lot ratifying this Declaration, hereby covenants, and each
Owner of any Lot by acceptance of a deed therefore, whether or not it shall
be so expressed in such deed, is deemed to covenant and agree to pay to
the Association for each Lot connected to the Water and Sewer System: (i)
annual assessments or charges, and (ii) special assessments for capital
improvements, such assessments to be established and collected as
hereinafter provided.”®

Article |, Section 9 defines “Lot” as referring to “any plot of land and improvements thereon
designated as a Lot on any subdivision filings or for purposes of the purchaser constructing
residential improvements, and for which a connection to the Water and/or Sewer System is
intended and shall include any portion of the Property conveyed by the Declarant or other real
property which is added, in the future, to the terms of this Declaration by ratification or other
document whereby such other property is intended to be bound by the terms of this
Declaration.” /d.

Article |, Section 14 defines “Property” as “that certain real property described on Exhibit “A”
attached hereto and such additions thereto as may hereafter be brought within the jurisdiction
of the Association.” Id.

% Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, Attachment Schedule 6, p.
9, Article V, Section 1; Hearing Exhibit 46, Amended and Restated By-Laws of Big Island
Homeowners Association, Inc., Article Ill, Section 1.

® Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, Attachment Schedule 6, p.
9, Article V,

Section 2; Hearing Exhibit 46, Amended and Restated By-Laws of Big Island Homeowners
Association, Inc., Article lll, Section 1. Transcript, p. 584, lines 19-25, p. 585, lines 1-10.

%" Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, Attachment Schedule 6, p.
9, Article V, Section 3.

%2 Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, Attachment Schedule 6, p.
6, Article IV, Section 1.
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36. Approximately 60 of Big Island’s residents have signed a
ratification agreement to become members of the Association and abide by
the Declaration.®

37. While Folsom Ridge currently holds the majority of votes by
virtue of its ownership of the majority of lots, the Association has never
exercised its right to fully vote its majority when decisions have been made
by the Association.

38. The Association’s decisions are made by the majority vote of
non-Folsom Ridge members, and Folsom Ridge has never over-ridden the
majority of the remaining membership by exercising its votes. *°

39. The Association offers water and sewer services to persons
owning real property on Big Island that is not described in its Declaration,
but only to those persons whose property is proximate to the water mains
and wastewater collection lines installed for the systems and who have
agreed to pay the required tap-on fees.®

40. All persons who use the water and sewer system are expected
to pay for the service, and membership in the Association is an expected
part of receiving service.®’

41. The Association began operating the water distribution system
and wastewater facilities when its first customers connected in late 1999
and early 2000.%

42. The Association began billing customers for water and sewer
service in January 2001.%

43. The Association’s existing customers consist of both full-time
and part-time residents.™

% Transcript p. 585, lines 14-21, p. 586, lines 6-9.
Z‘; Transcript p. 587, lines 20-25, p. 588, lines 1-25, p. 589, lines 1-12, p. 645, lines 4-25.
Id

% Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p.10, lines 15-21. Transcript p.
590, lines 3-9.
¥ Hearing Exhibit 10, Prefiled Rebuttal Testimony of Rick Rusaw, p. 8. line 23, p. 9, lines 1-7.
Transcript p. 634, lines 10-12 (Anyone connected to the system is considered to be a member
and has full membership rights. See also Findings of Fact Numbers 70-75).
&8 Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, p. 13, lines 21-23. Benjamin
D. Pugh’s Complaint (WC-2006-0090), p. 2; Hearing Exhibit 48, Letter to Benjamin and Karen
Pugh from the Association, dated April 9, 2001; Hearing Exhibit 49, Invoice from the
Association to Benjamin and Karen Pugh, dated April 9, 2001; Hearing Exhibit 50, Letter to R.
¥. Golden from Benjamin D. Pugh, dated April 14, 2001.

Id.
" Hearing Exhibit 104, Prefiled Rebuttal Testimony of James A. Merciel, Jr., Attached Staff
Report of Investigation for Case No. WC-2006-0082 et al. February 9, 2006, p. 2.
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44. There are approximately a total of 60 customers connected to,
and served by, the wastewater system.”’

45. There are approximately a total of 49 customers connected to,
and served by, the water distribution system.”

46. There are approximately 33 households who have paid
connection or tap-on fees that have not connected to the system.”

47. There are approximately a total of 92 customers that are billed
by the Association.”

48. The rates for sewer service are currently $15.00 per month

49. The rates for water service are currently $10.00 per month.”®

50. Members and non-members of the Association who are not
connected to the systems are currently charged $5.00 per month for water
and $5.00 per sewer, not for utility services but as reservation/maintenance
fees to cover the costs of maklng the facilities available for connection and
maintaining those facilities.”

571 The reservation/maintenance fees are not charges for utility
services.

52. Other Commission regulated companies charge similar
reservation/maintenance fees, these are untanffed charges and these fees
do not constitute a charge for utility service.’

™ Joint Application, paragraph 3; Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw,
p. 8, line 22; Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, p. 14, lines 15-18;
Transcript p. 644, lines 6-9.
" Joint Application, paragraph 3; Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw,
p. 8, lines 22-23; Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, p. 14, lines
15-18; Transcript p. 644, lines 6-9, p. 1088, lines 6-9
"™ Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, p. 14, lines 20-23. Transcript
;). 582, lines 5-7.
* Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 8, line 27; Transcript p. 580,
lines 4-9.
;: Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, p. 15, lines 11-17.

Id.
" Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, p. 15, lines 11-17. Transcript
p. 581, lines 13-25, p. 582, lines 1-9. Transcript, p. 470, lines 8-25, pp. 471-473, p. 474, lines
1-12.
" Transcript, p. 1095, lines 3-25. p. 1096, lines 1-9.
™ Transcript pp. 1093-1096. As defined in Section 386.020(47): "Service includes not only the
use and accommodations afforded consumers or patrons, but also any product or commodity
furnished by any corporation, person or public utility and the plant, equipment, apparatus,
appliances, property and facilities employed by any corporation, person or public utility in
performing any service or in furnishing any product or commodity and devoted to the public
purposes of such corporation, person or public utility, and to the use and accommodation of
consumers or patrons.” The reservation of a tap-on is not the provision of water or sewer
service. The reservation of a tap-on is also not an “accommodation.” “Accommodation”
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53. The Association is a not-for-profit or stock corg)oratlon and
Folsom Ridge has no ownership interest in the Association.®

54. Folsom Ridge is a member of the Assomatlon by virtue of its
ownership of lots covered by the Declaration.®

55. The Assomatlon has never declared a dividend to Folsom Ridge
or any of its members.*

56. Folsom Ridge has never received a fee, commission, or any
remuneration from the Association from the rates charged by the
Association for water or sewer service.®

57. The rates charged by the Association are designed to cover the
actual costs of operating and maintaining the system, not profit, i.e. the
contract operator’'s charges, the cost of bllllng and the cost of permits
required by environmental and other agencies.

58. Any excess revenue collected by the Association above actual
costs of operation and maintenance of the water and sewer systems is
retained for future liquidity and working capital. This revenue is deposited
into a reserve account to cover or defray unexpected or unanticipated costs

means: “an arrangement or engagement made as a favor to another, not upon consideration
received.” Black’s Law Dictionary, 6™ Ed. West Publishing Co. 1990, p. 16. Clearly, paying a
tap-on fee is not a favor without legal consideration.
The tap-on is part of the “water system” or “sewer system” as defined by sections 386.020(49)
and (59). Section 386.020(49) defines "sewer system" as including “all pipes, pumps, canals,
lagoons, plants, structures and appliances, and all other real estate, fixtures and personal
property, owned, operated, controlled or managed in connection with or to facilitate the
collection, carriage, treatment and disposal of sewage for municipal, domestic or other
beneficial or necessary purpose.” Section 386.020(59) defines "water system" as including “all
reservoirs, tunnels, shafts, dams, dikes, headgates, pipes, flumes, canals, structures and
appliances, and all other real estate, fixtures and personal property, owned, operated,
controlled or managed in connection with or to facilitate the diversion, development, storage,
supply, distribution, sale, furnishing or carriage of water for municipal, domestic or other
beneficial use.”
8 Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 9, lines 17-20. Transcript p.
587, lines 3-11.
81 - Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 9, lines 17-20.

8 Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 9, line 22, p. 10, lines 1-4;
Hearlng Exhibit 13, Prefiled Direct Testimony of William A. Hughes, p. 2, lines 8-9.

® Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p.10, lines 6-13. The
Association has reimbursed Folsom Ridge for costs and expenses it advanced as start-up
funding for the Association and for reimbursement of construction costs related to the Caldwell
crossing; however, these funds do not constitute profit or gain in any form being returned to
Folsom Ridge. Hearing Exhibit 13, Prefiled Direct Testimony of William A. Hughes, p. 3, lines
17-23, p. 4, lines 1-4; Transcript p. 660, lines 6-25, p. 661, lines 1-9.
8 Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 10, lines 6-13; Hearing Exhibit
13, Prefiled Direct Testimony of William A. Hughes, p. 2-5.



CATHY ORLER v. FOLSOM RIDGE

16 Mo. P.S.C. 3d 49

associated with the operation and maintenance of the water and sewer
systems. It is estimated that there is currently $9,000 in this account.®®

59. The Association is a non-profit entity, does not accrue profit
from any of its operations, and its charges for service are not derived from a
profit motive or for making a return.®
Findings of Fact Regarding Complainants’ and Other Homeowners’
Relationships with the Association

60. Ms. Orler is the successor in interest to the prior owner of the
home located at 3252 Big Island Drive, Roach, MO 65787, who paid tap-on
fees to Folsom Ridge of $4200 for sewer and $2000 for water, reserving the
right to tap into these systems.®’

61. On November 29, 2000, the Association mailed Ms. Orler a
letter of invitation to join the Association. The letter refers to the invitation
as being an additional invitation to previous invitations. The letter also
extends an invitation to attend an informational meeting on December 29,
2000, and references the issues to be discussed and offers to provide
copies of documents the Association will be reviewing. Those documents
included revised bylaws of the Association and revised covenants and
restrictions for the Association.®®

62. Ms. Orler declined the Association’s invitation to join, has not
signed the ratification document for the Amended and Restated Covenants
and Conditions of the Association and is not a member of the Association.*®

63. Ms. Orler does not receive water or sewer service from the
Association, having her own private well for drinking water and her own
sanitary septic system

% Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 4, lines 17-22, p. 10, lines 6-
13; Hearing Exhibit 10, Prefiled Rebuttal Testimony of Rick Rusaw, p.19, lines 10-14; Hearing
Exhibit 13, Prefiled Direct Testimony of William A. Hughes, p. 3, lines 2-15, p. 4, lines 17-23, p.
5, lines 1-3; Hearing Exhibit 13, Prefiled Direct Testimony of William A. Hughes, Attached
Balance Sheet and Statement of Revenue and Expenses. Transcript p. 567, line 25, p. 568,
lines 1-6.
# Hearing Exhibit 13, Prefiled Direct Testimony of William A. Hughes, p. 2, lines 7-8, p. 3, lines
2-15, p. 4, lines 6-12.
¥ Cathy J. Orler's Complaint (WC-2006-0082), p. 2; Hearing Exhibit 1, Prefiled Direct
Testimony of Cathy J. Orler, p. 1, lines 10-20, p. 2, lines 1-12; Hearing Exhibit No.3, Prefiled
Surrebuttal Testimony of Cathy J Orler, p. 2, Imes 10-15.

® Hearing Exhibit 97, Letter from the Association (Reggie Golden) to Jeffery and Cathy Litty
SOrler) dated November 29, 2000.
® Hearing Exhibit 1, Prefiled Direct Testimony of Cathy J. Orler, p. 3, lines 14-16; Hearing
Exhibit 10, Prefiled Rebuttal Testimony of Rick Rusaw, p.14, lines 1-2; Hearing Exhibit 39,
Letter to the Commission from Pamela Holstead, dated May 17, 2006, p. 1; Transcript p. 319,
lines 3-6, p. 320, line 25, p. 323, lines 9-10, p. 352, lines 2-3.
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64. Ms. Orler currently pays monthly reservation/maintenance fees
in the amount of $5.00 per month to preserve her right to tap onto the water
distribution system and $5.00 per month to preserve her right to tap onto
the sewer system.”'

65. Mr. Pugh does not receive water service from the Association,
but he does receive sewer service from the Association, having paid a tap-
on fee of $4800 to Folsom Ridge and having connected to the sewer
system on November 9, 1999.%

66. On November 29, 2000, the Association mailed Mr. Pugh a
letter of invitation to join the Association. The letter refers to the invitation
as being an additional invitation to previous invitations. The letter also
extends an invitation to attend an informational meeting on December 29,
2000, and references the issues to be discussed and offers to provide
copies of documents the Association will be reviewing. Those documents
included revised bylaws of the Association and revised covenants and
restrictions for the Association.*

67. Mr. Pugh did not accept the Association’s offer to join, does not
consider himself to be a member of the Association and has not signed the
ratification document for the Amended and Restated Covenants and
Conditions of the Association.*

 Hearing Exhibit 1, Prefiled Direct Testimony of Cathy J. Orler, p. 8, lines 16-19. Transcript p.
115, lines 5-9; p. 166, lines 1-3; p. 182, lines 25, p. 183, lines 1-2, p. 196, lines 19-25, p. 339,
lines 19-25, p. 340, lines 1-25.

*" Hearing Exhibit 43, Invoices from the Association to Cathy J. Orler for payment of water and
sewer fee (“Not Connected”), dated January 2007, April, June, August, and October of 2002.
See also hearing Exhibit 76, Invoices to Jeff and Cathy Litty from the Association, dated June,
July and December of 2001, April June, and August of 2002, and January of 2003. Note:
“Litty” was Ms. Orler's married name and these invoices reflect different charges associated
with the time periods of the billing. Transcript p. 322, lines 16-25, pp. 323-324, p. 325, lines 1-
2.

2 Benjamin D. Pugh’s Complaint (WC-2006-0090), p. 2; Hearing Exhibit 4, Prefiled Direct
Testimony of Benjamin D. Pugh, p. 8, lines 12-14; Hearing Exhibit 48, Letter to Benjamin and
Karen Pugh from the Association, dated April 9, 2001; Hearing Exhibit 49, Invoice from the
Association to Benjamin and Karen Pugh, dated April 9, 2001; Hearing Exhibit 50, Letter to R.
V. Golden from Benjamin D. Pugh, dated April 14, 2001.

% Hearing Exhibit 61, Letter from the Association (Reggie Golden) to Benjamin and Karen
Pugh, dated November 29, 2000; Transcript p. 464, lines 24-25, pp. 465-466, p. 467, lines 1-
20, p. 469, lines 14-17.

% Benjamin D. Pugh’s Complaint (WC-2006-0090), p. 2; Hearing Exhibit 4, Prefiled Direct
Testimony of Benjamin D. Pugh, p. 2, lines 3-5, p. 9, lines 15-22; Hearing Exhibit 39, Letter to
the Commission from Pamela Holstead, dated May 17, 2006, p. 2; Hearing Exhibit 52, Letter
from Charles E. McElyea to Mr. and Mrs. Pugh, dated November 29, 2001; Transcript p. 464,
lines 24-25, pp. 465-466, p. 467, lines 1-20, p. 469, lines 14-17.
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68. Mr. Pugh also declined the Association’s offer to return the
money he spent for the sewer tap, disconnect the sewer service and
remove the tap.*

69. In the invoice sent to Mr. Pugh on April 9, 2001, the Association
identifies the sewer fees as being “Member Dues.”*

70. On November 16, 2001, the Missouri Department of Natural
Resources advised Folsom Ridge that, in accordance with 10 CSR 20-
6.010(3)(B)(5)(C)(IV), “everyone connected to the wastewater treatment
system shall be bound by the rules of the homeowners association, and
thus be a member [of the homeowner’s association].””’

71. On November 29, 2001, after receiving the DNR’s November
16, 2001 letter, the Association notified Mr. Pugh that although he had not
signed the acknowledgment of membership, i.e. the ratification document,
he was bound by the rules and regulations of the Association since he was
connected to the water and sewer system.*®

72. In the November 29, 2001 letter to Mr. Pugh, the Association,
pursuant to 10 CSR 20-6.010(3)(B)(5)(C)(IV), stated that it considered Mr.
Pugh to be a member by virtue of him having connected to the sewer
system and being bound by the rules and regulations of the Association
with regard to that connection.*®

% Hearing Exhibit 39, Letter to the Commission from Pamela Holstead, dated May 17, 2006, p.
2.

% Hearing Exhibit 49, Invoice from the Association to Benjamin and Karen Pugh, dated April 9,
2001. On April 25, 2001, the Association mailed a letter addressed solely to Benjamin and
Kathy Pugh outlining different fees for members and non-members of the Association based
upon whether they were connected to the water and sewer services. Hearing Exhibit 62, Letter
from Reggie Golden, the Association, to Benjamin and Karen Pugh, dated April 25, 2001.
There is no evidence in the record to clarify if this letter was sent to Mr. Pugh because of his
disputed membership status with the Association, or if these stated rates were actually charged
to any alleged non-members of the Association. /d. Mr. Pugh is not identified as being a
“nonmember” of the Association, and in fact, his membership status is not address at all in this
letter. /d. The billing statements sent to Mr. Pugh that are part of this record and identify his
monthly charges as being “Member Dues.” See Footnote 96, supra. As the remainder of the
FOFs reveal, there is no evidence in the record establishing that any nonmember, or any other
individual contesting membership status such as Mr. Pugh, has hooked up to the system,
received service from Folsom Ridge or the Association, or was billed by Folsom Ridge or the
Association.

%" Hearing Exhibit 54, Letter from Kristine Ricketts, Regional Director of the DNR to Mr. Reggie
Golden, dated November 16, 2001.

% Hearing Exhibit 52, Letter from Charles E. McElyea to Mr. and Mrs. Pugh, dated November
29, 2001.

% Hearing Exhibit 52, Letter from Charles E. McElyea to Mr. and Mrs. Pugh, dated November
29, 2001; Transcript p. 633, lines 15-25, p. 634, lines 1-12.
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73. The Association considers Mr. Pugh to be a member and he
has full voting rights with the Association.'®

74. Mr. Pugh acknowledges that the Association treats him as
being a member.'""

75. Ms. Fortney is the successor in interest to the prior owners of
her home, Richard and Carol Hirsch, who paid a tap-on fee to Folsom
Ridge of $4200 for sewer service, reserving the right to tap into this
system.'®

76. Ms. Fortney paid a $14.00 Association membership fee as part
of the purchase agreement when she closed on the purchase of her home
from the Hirschs; however, she does not consider herself to be a member of
the Association.'®

77. Ms. Fortney was invited to join the Association but declined to
accept that offer, feeling that attempts to get her to join amounted to
intimidation and coercion.'™

78. Ms. Fortney does not receive water or sewer service from the
Association, having her own private source of drinking water and her own
sanitary septic system.'®

79. Mr. Temares appeared at hearing and cross examined several
witnesses. However, Mr. Temares did not offer any testimony or
documentary evidence and was not cross examined. Consequently, the
Commission can make no factual findings regarding the allegations Mr.
Temares’s has made in his complaint -- either to support or refute them. He
has not established that he has legally protectible interest that would be
affected by a decision made by the Commission."®

"% Hearing Exhibit 10, Prefiled Rebuttal Testimony of Rick Rusaw, p. 25, line 1; Transcript p.
633, lines 15-25, p. 634, lines 1-12.

' Transcript p. 465, lines 11-22.

'%2 Cindy Fortney’s Complaint (WC-2006-0138), p. 2; Transcript p. 500, lines 10-17, p. 501,
lines 24-25, p. 502, lines 1-3.

'% Cindy Fortney's Complaint (WC-2006-0138), p. 2; Hearing Exhibit 74, Closing Document for
the Purchase of the Home at 3298 Big Island Drive, Roach, MO 65787, dated July 14, 2005;
Transcript p. 502, lines 24-25, p. 503, lines 1-19.

% Transcript p. 503, lines 1-11.

'% Cindy Fortney’s Complaint (WC-2006-0138), p. 2; Transcript p. 490, lines 19-20, p. 498,
lines 16-17, p. 500, lines 6-9, p. 503, lines 22-25

% While it is not evidence, the commission can glean form Mr. Temares’s complaint that he is
connected to the Association’s water and sewer systems and does receive water and sewer
service from the Association. He implies that he is a member of the Association, but states he
became aware of this fact after he purchased his home. See Complaint filed in Case No. WC-
2006-0120, p. 2. None of Mr. Temares’s allegations can be established due to his failure to
introduce any evidence.
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80. Phillip Hiley, a witness, but not a complainant in this matter,
testified that he did not consider himself to be a member of the Association
because he did not ratify the Assomatlon s bylaws, but that he pays monthly
fees for “someone now hooked on” to the system."®

81. Mr. Hiley testified that he did not belleve that joining the
Association made any difference one way or the other.™

82. Mr. Hiley also testified that he attended the Association’s
meeting concerning the transfer of assets to the Chapter 393 Companies
and that he “probably” voted at that meeting."°

83. There is no evidence in the record to clarify if Mr. Hiley is
“hooked on” to either the water or sewer service, or if he was referring to
having paid “tap-on” fees and/or monthly reservation/maintenance fees.
Findings of Fact Related to the Safe and Adequate Provision of
Services

84. Folsom Ridge hired Lake Professional Engineering Serwces
Inc. (“LPES”) to design the first phase of the water and sewer systems."’

85. On August 7, 1998, the DNR received the Association’s
Application for Constructlon or Operating Permit for Facilities which Receive
Basically Domestic Waste.""

86. LPES submitted detailed plans, specifications, an engineering
report and an application for a construction permit for the water distribution
system and wastewater disposal facility to DNR on September 30, 1998,
and on November 4, 1998, DNR advised the Association and LPES that
approval of the project was pending on the results of a review by a private
consultant."'? The plans called for a system designed to provide water and
sewer service for 80 lots.

87. Folsom Ridge/LPES began construction of the water and sewer
lines without the required permit in 1998, and the DNR sent a letter to the
Association on November 19, 1998 instructing the Association to stop

%7 Transcript p. 996, lines 20-25, p. 997, lines 1-22.

'% Transcript p. 997, lines 9-13.

' Transcript p. 997, line 15.

" Transcript, p. 93, lines 12-20, p. 639, lines 18-25; p. 765, lines 3-4, p. 771, lines 11-19, p.
941, lines 9-12.

" Hearing Exhibit 83, construction permit application for wastewater treatment plant, signed
by David Lees on June 11, 1998.

"2 Hearing Exhibit 78, Letter from DNR (Breck E. Summerford) to David Lees (Association)
dated November 4, 1998.

"3 Id. Letter from James O. Jackson, LPES, to Steve Jones, DNR, dated September 30, 1998;
Construction Permit Application, dated September 24, 1998. See also Hearing Exhibit 87,
Draft copy of DNR’s Missouri State Operating Permit.
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construction until a construction permit was issued. No Notlce of Violation
was issued in conjunction with the stop construction letter '

88. According to the DNR, it is common practice for contractors to
begin construction of water and sewer systems prior to having received
their construction permits, and it is common for the DNR to issue stop
orders to allow the permlttmg process to be completed prior to allowing
resumption of construction.

89. On November 22, 1998, LPES sent a letter to the DNR advising
the agency that it had immediately halted construction, and apologized
explaining that it had begun construction early to take advantage of good
weather. LPES walted for the permit process to become finalized before
resuming construction. "

90. The November 22, 1998 letter also advised the DNR that due to
various geographical features and dictates from the Camden County Road
Department, LPES was revising its construction plans to place the water
and sewer malns in the same trench. The letter requested approval of the
revised plans

91. On December 18, 1998, The DNR issued approval of the
Association’s submission of the engineering report, plans and specifications
for a new community public water supply storage facility and distribution
system pursuant to Public Drinking Water Program Review Number 31182-
98."

92. Also on December 18, 1998, the Missouri Public Drinking Water
Program requested the Association to provide detailed drawings of the
trench to match the revised specifications showing the earthen shelf upon
which the water line was replaced, and those drawings were provided. "

" Hearing Exhibit 60, p. 2, Letter from Breck E. Summerford of the Permit Section of DNR to
James O. Jackson of Lake Professional Engineering Service, Inc. (‘LPES”), working for the
Assocnatlon dated November 19, 1998; Transcript, p. 767, lines 20-25, p. 768, lines 1-19.
Transcrlpt p. 851, lines 7-25, p. 852, lines 1-9.
" Hearing Exhibit 60, p. 3 Letter from James O. Jackson of LPES to Breck E. Summerford of
the DNR, dated November 22, 1998; Hearing Exhibit 78, Letter from James O. Jackson of
!.1|7°ES to Breck E. Summerford of the DNR, dated November 22, 1998.
Id.
""® Hearing Exhibit 91, DNR cover letter dated April 23, 2004 and attached Settlement
Agreement, p. 2.
.
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93. OnJanuary 5, 1999, DNR issued the Association a construction
permit for its wastewater system, Permit # 26-3081, to serve eighty homes
in Big Island."®

94. Design guidelines for trench excavation for the placement of
water and sewer mains, inter alia, provided that: “Whenever possible, the
water mains shall be laid ten feet (10°) horizontally from any existing or
proposed drain or sewer line. Should conditions prevent a lateral
separation for ten feet (10’), water mains may be laid closer than ten feet
(10’) to a storm or sanitary sewer, provided the water main is laid in a
separate trench, or on an undisturbed earth shelf located on one side of the
sewer at such an elevation that the bottom of the water main is at least
eighteen (18”) inches above the top of the sewer. When it is impossible to
obtain the proper horizontal or vertical clearance as stipulated above, both
the water and sewer line shall be constructed of a full twenty foot (20’)
length of pipe crossing in the middle and shall be pressure tested to assure
watertightness before backfilling.”*’

95. Design guidelines utilized by the DNR for water and sewer
systems are not codified in state statutes or the Code of State
Regulations.'* .

96. The design guidelines are based on the “Ten-State Standards”
document, which was created by ten states, including Missouri, setting out
guidance criteria for the construction of potable water and wastewater
systems.'?®

97. DNR enforcement of design guidelines is limited to cooperative
efforts with persons constructing the systems, approval of construction and
operating permits, and issuing notices of violation should an actual violation
of water quality standards occur as a result of not following the design
guidelines.’®*

98. Folsom Ridge received a notice of violation from the DNR,
dated May 24, 1999, (Notice of Violation Number 1315JC) for having begun
construction of water and sewer mains without a permit pursuantto 10 CSR
20-6.010(1)(A) and 4(A), and 10 CSR 60-3.010(1)(A). The cover letter to

2 Hearing Exhibit 86, Letter from Robert H. Hentges, DNR, to the Association and
accompanying permit, date January 5, 1999; Hearing Exhibit 89, Letter from Robert H.
Hentges, DNR, to the Association and accompanying permit, date January 5, 1999.

'2! Hearing Exhibit 89, Article B, Trench Excavation, paragraph B.1-3, Horizontal Separation of
Water and Sewer Mains.

'22 Transcript, p. 760, lines 17-25, p. 761, lines 1-2, p. 765, lines 23-25, p. 766, lines 1-25, p.
767, lines 1-3.

'2 Transcript, p. 766, lines 1-16.

124 Transcript, p. 766, lines 17-25, p. 767, lines 1-19.
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the notice of violation states that the violation is in relation to the lines not
being constructed in accordance with approved plans. Specifically, one
inch service lines are required for each home and Folsom Ridge was using
one line to serve up to three homes.'®

99. On October 9, 1999, LPES submitted to the DNR'’s Division of
Environmental Quality its Certification of Work Completed, representing that
based upon periodic inspections the wastewater facilities were completed in
accordance with the plans and specifications submitted to DNR with the
deviation of having placed the water and sewer lines in the same trench
because of narrow roads and solid rock in the construction site.'?

100. On February 23, 2000, the DNR issued its Report of Final
Inspection and Approval of Public Water Supply for Big Island Subdivision.
The report stated that complete water facilities, so far as could be
determined, had been constructed essentially in accordance with the
approved plans. This report indicates that any issues concerning the May
24, 2000 violation, Violation Number 1315JC, had been resolved. The
report also notes that DNR reserved the right to require alterations should
the system later be found to be in noncompliance.'*’

101. On February 25, 2000, DNR issued the Association its State
Operating permit, Missouri Permit # MO-123013, to discharge from Big
Island, i.e. its wastewater treatment facility operating permit, replacing all
previous permits.'?®

"2 Hearing Exhibit 59, Certified Letter from Stephen P. Jones Environmental Engineer for the
DNR to Mr. David Lee; and DNR Notice of Violation Number 1315, dated May 24, 1999.

"2 Hearing Exhibit 90, DNR Missouri State Operating Permit and attached Certification of Work
Completed report, dated October 9, 1999.

'2" Hearing Exhibit 90, DNR Missouri State Operating Permit and attached Report of Final
Inspection and Approval of Public Water Supply; Hearing Exhibit 91, DNR cover letter dated
AEriI 23, 2004 and attached Settlement Agreement, p. 2.

'28 Hearing Exhibit 84, Letter from Philip A. Schroeder, DNR to the Association, dated February
25, 2000, plus attached permit # MO-123013. It should be noted that on January 24, 2000,
just prior to receiving its final approval on the original construction phase of the water and
sewer system, LPES filed an application for a construction permit for a water line extension
with the DNR, including plans, calculations, layout map, an engineers report, plans and
specifications to extend the water system to serve the remainder of their lots. Approval of the
permit request was granted on March 6, 2000. On March 7, 2000, the DNR issued its Report
on engineering Report, Plans and Specifications for Waterline Extension, approving the plans
submitted on January 24, 2000, by LPES. On June 23, 2000, the DNR issued the Association
a construction permit authorizing the construction of septic tanks to serve 39 lots in Big Island
West Subdivision. This water line extension proceeded without alteration of plans and without
any DNR violations. See Hearing Exhibit 79, Letter from James O. Jackson, LPES, to Keith
Forck, DNR, plus attachment, dated January 24, 2000; Hearing Exhibit 80, Letter from Breck E.
Summerford, DNR, to David Lees, Association, dated March 7, 2000, DNR Report and grant of
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102. Effluent limitation and monitoring requirements were outlined
in the February 25, 2000 permit, allowing for a daily maximum Fecal
Coliform discharge of 1000/100mL daily and 400/100mL monthly average;
app:lzigable only during the recreational season from April 1 through October
31.

103. In early 2001, there was an incident involving the wastewater
treatment plant that came to be called the “Stoyer’s Spring” incident: >

a. It was discovered that at the same time when the discharge

line from the wastewater treatment line was installed, the contractor

installed an electric control panel to operate the plant;

b. during the installation of the control panel a stake was driven

down through the discharge line;

c. arubber coupling was cut in half, placed around the pipe, and

attached with stainless steel clamps in attempt to repair the

damage to the discharge line;

d. the coupling was three inches in diameter, while the pipe was

four inches in diameter;

e. the faulty repair left a leak on the bottom side of the pipe, and

the sewer effluent leaking from this pipe joined with a natural spring

resulting in the combination of ground water and sewer leakage
that traveled down hill to an area near Mr. Duane Stoyer’s home;

f. due to the difficultly with locating the leak, that was hidden on

the bottom of the pipe, it took approximately 76 da%s to locate and

stop the leak from the wastewater discharge line.™"

104. There is no evidence in the record that the Stoyer Springs leak
resulted in any instances of violation of water quality standards, or any
contamination of the drinking water provided by the water distribution
system.

105. There is no evidence in the record that the DNR, or any local
or county agency issued any type of notice of violation, or documented any
health violation of any type in association with the Stoyer Springs leak."

construction permit, dated March 6, 2000, Application form for construction permit, dated
January 24, 2000, Letter from Breck E. Summerford, DNR, to David Lees, Association, dated
February 18, 2000; Hearing Exhibit 85, Construction Permit and accompanying letter from
Robert H. Hentges, DNR.

129 Hearing Exhibit 84, Effluent Limitations and Monitoring Requirements, attached to operating
permit # MO-123013.

% Transcript p. 712, lines 23-24.

*' Transcript, p. 675, lines 24-25, pp. 676-678, p. 698, lines 15-25, p. 699, lines 1-21, p. 711,
lines 18-25, pp. 712-713, p. 714, lines 1-19, p. 828, lines 23-25, p. 829, lines 1-6.
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106. The water quality from the discharge pipe, the source of the
leak for the Stoyer Springs incident, complies with DNR standards for
effluent that is discharged into the Lake of the Ozarks.'®

107. On August 8, 2003, the DNR issued a Notice of Violation citing
Folsom Ridge for a violation of the terms of Permit MO-123013. This
violation was related to the placement of the water and wastewater
collection and distribution lines."*

108. On January 12, 2004, in follow-up to the August 8, 2003
Notice of Violation, DNR inspected the water and wastewater collection and
distribution lines on Big Island and found these lines were placed in the
same trench without proper separation of the lines. Specifically, the water
distribution lines were not placed on an undisturbed earthen shelf as stated
in the “as-built” drawing and were not constructed in accordance with
approved plans.'*®

109. Failure to construct the water and wastewater collection and
distribution lines in accordance with approved plans resulted in violations of
Missouri’'s Clean Water Law, Section 644.076.1 and 10 CSR 20-
8.120(11)(C)(1), and Missouri’s Safe Drinking Water law, Section 640.115.2
and 10 CSR 3.010(1), and the record reflects that the DNR promptly
entered into a settlement agreement with Folsom Ridge to resolve these
violations. '*

'32 Michael McDuffy, of Lake Ozark Water and Sewer L.L.C. (‘LOWS") is under contract for the
operation and maintenance of the water distribution and waste water treatment facilities.
(Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, p. 15, lines 1-9; Hearing
Exhibit 17, Prefiled Direct Testimony of Michael T. McDuffey, p. 2, lines 8-13.) On April 23,
2001, a report from the McDuffey Lab indicated that there was one test of the Stoyer/Pewe
facility revealing a Fecal Coliform Analysis demonstrating 10,909 fecal colonies per 100 ml of
sample water. (Hearing Exhibit 64, McDuffey Lab Report dated April 23, 2001.) This sample
was brought in for testing by Mr. Stoyer and was represented to be from his property.
(Transcript, p. 676, line 10-12.) Mr. McDuffey testified that this level of fecal colonies was
indicative of normal groundwater, not active wastewater that would register in the millions or
have numbers too numerous to count. (Transcript p. 675, lines 24-25, p. 676, lines 1-25, p.
677, lines 1-10.) Mr. McDuffey further testified that treated wastewater from the facility is
restricted to 400 fecal colonies per 100 ml sample of water. (/d.)

'3 Transcript, p. 733, lines 7-25, p. 734, lines 1-3.

134 Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, p. 10, lines 4-5.

'3 Hearing Exhibit 91, DNR cover letter dated April 23, 2004 and attached Settlement
Agreement, p. 3; Transcript, p. 762, lines 6-16.

'3 Hearing Exhibit 91, DNR cover letter dated April 23, 2004 and attached Settlement
Agreement, p. 3. Folsom Ridge maintains that its prior member, Mr. David Lees, was the
managing partner and the “on-ground” site managing partner. Mr. Lees left in April of 2001
related to problems with him managing the development, including overseeing and managing
the original installation of the water and sewer mains, which turned out to be in violation of
DNR regulations. Folsom Ridge has brought suit against Mr. Lees in Federal Court seeking
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110. On April 26, 2004, a Settlement Agreement was fully executed
between Folsom Ridge, the Missouri Attorney General's Office (AGO”) and
DNR to resolve the violations discovered during the January 12, 2004
inspection. '

111. The Settlement Agreement required, inter alia, that Folsom
Ridge:

a. pay a civil penalty of $8000.00;

b. submit an engineering report, plans and
specifications identifying the corrections to be
made to the water distribution system;

C. complete modification of the water distribution
system to bring it into compliance with the
approved plans and specifications approved by

DNR;
d. arrange periodic inspections with DNR during the
reconstruction of the water distribution system;
e. resolve any conflicts with placement and/or the

alignment between water and wastewater piping
with the DNR and refrain from covering such
resolutions with fill material until inspected by
DNR;

f. and, obtain a final construction inspection and
approval from DNR to complete‘liy satisfy the terms
of the Settiement Agreement. ™

112. Krehbiel Engineering was involved with the relocation of the
water main and the design of extensions and improvements to the
system. '

113. On September 22, 2004, DNR closed the file in relation to Big
Island’s violation and the Settlement Agreement.'*

indemnification for the costs associated with correcting the improperly installed water and
sewer lines. Transcript p. 562, lines 19-25; p. 563, lines 1-25, p. 629, lines 18-19. Hearing
Exhibit 10, Prefiled Rebuttal testimony of Rick Rusaw, p. 7, lines 4-19, p. 17, lines 1-6, p. 27,
lines 8-11; Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, p. 12, lines 13-23,
p. 13, lines 1-12.

3" Hearing Exhibit 91, DNR cover letter dated April 23, 2004 and attached Settlement
Agreement.

13 /

139 Héaring Exhibit 14, Prefiled Direct Testimony of David Krehbiel, p. 4, lines 1-25, p. 5, lines
1-18; Transcript p. 93, lines 16-19,
"% Hearing Exhibit 92, Memorandum from Joseph P. Bindbeutel, AGO to Elena Seon, DNR
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114. On October 21, 2004, DNR issued its Report on Plans,
Specifications and an Engineering Report for Waterline Replacement and
Extension to Folsom Ridge approving the engineering plans and
specifications for the waterline replacement and extension and issuing a
construction permlt

115. By the end of 2004, all corrections had been made with the
waterline replacement

116. On September 6, 2005, Krehbiel Engineering, Inc. submitted
an Aplecatlon for Water Main Extension Final Construction Approval to
DNR.

117. On September 22, 2005, DNR sent a letter and report
approving the engineering report regarding the application for a waterlme
extension to serve 12 potential users for the Big Island Subdivision. "

118.  On September 29, 2005, the DNR mailed its report of final
inspection to Folsom Ridge granting its final and unconditional approval of
the Big Island Subdivision waterline replacement and extension. DNR’s
final approval includes all variances that were made in the plans for
installation that occurred during the waterline replacement and extension.™

! Transcript p. 951, lines 7-13; Hearing Exhibit 116, Letter from Breck E. Summerford, DNR,
to Reggie Golden, Folsom Ridge, dated October 21, 2004, plus attached report. The October
21, 2004 report states that it is anticipated that the service lines connecting the mains to a
number of homes will share a common 1-inch PVC line under the roadway and that technically
such lines are part of the water distribution system and subject to the separation of water and
sewer line construction policy. /d. Despite the notation in the October 21, 2004 report
referencing service lines, John MacEachen, the Enforcement Unit Chief for the public drinking
water branch of the DNR testified that the service lines and service connection lines do not fall
under the jurisdiction of the DNR, but rather are regulated by local ordinance. See Transcript,
p. 775, lines 6-25, p. 776, lines 1-25, p. 777, lines 1-13. The Commission notes that the issue
concerning DNR'’s jurisdiction, or lack of jurisdiction over the service lines and service
connection lines is irrelevant to the issues requiring determination by the Commission.
2 + Transcript, p. 762, lines 6-16.

Heanng Exhibit 81, Letter and attached application from David Krehbiel of Krehbiel
Englneenng Inc. to Cynthia Davies, DNR, dated September 6, 2005.
4 Hearing Exhibit 82, Letter from Breck E. Summerford, DNR, to Reggie Golden, Folsom
Ridge, dated September 22, 2005, plus attached documents.
%5 Hearing Exhibit 93, Letter and Report from DNR signed by Clinton J. Finn, address to
Reggie Golden, dated September 29, 2005. Prior to final approval, DNR had provided Folsom
Ridge with reports of its construction inspections identifying areas requiring further correction
for the water line replacement and extension and for appropriate water testing. (Hearing
Exhibit 68, Letter form DNR, Cynthia S. Davies, to Reggie Golden, dated March 18, 2005;
Hearing Exhibit 70, Letter form DNR, Cynthia S. Davies, to Reggie Golden, dated June 28,
2005.) Additionally, on June 28, 2005, DNR issued a Notice of Violation (Notice of Violation
Number 11210SW) for violations of Section 640.115.2 and 10 CSR 60-3.010(1)(A), for having
begun construction of the extension of the waterline without written authorization. (Hearing
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119. On February 15, 2006, the DNR mailed its report of final
inspection to Folsom Ridge granting its final and unconditional approval of a
waterline extensuon serving 12 additional lots; Public Water Supply Number
30-31265."

120. As required by the terms of the settlement agreement between
DNR and Folsom Ridge, all fines have been paid by Folsom Ridge in
connection with any DNR Notice of Violation and a ny! kind of unsatisfactory
feature in relation to the water and sewer facilities.

121. Folsom Ridge fully cooperated with the DNR in rectlfgllng the
problems requiring reinstallation of its water main on Big Island.’

122. There are no other DNR Notices of Violation pending
regarding Folsom Ridge or the Association’s ownership or oPeratlon and
maintenance of the water and sewer systems on Big Island.

123. There are no outstanding DNR enforcement actions regarding
the Folsom Ridge or the Association’s ownership or oPeratlon and
maintenance of the water and sewer systems on Big Island.

124. Folsom Ridge and the Association are in complete compliance
with monitoring reports, contaminant requirements and maximum
contammant levels with regard to their water and sewer systems on Big
Island."®

125. There is no evidence in the record that the original installation
of the water and sewer mains, lacking the appropriate horizontal and/or
vertical separation, resulted in any instances of violation of water quality
standards, or any contamination of the drinking water provided by the
system.

126. The drinking water system has passed all DNR standards.'*?

Exhibit 69, Letter from DNR, including Schedule of Compliance, Cynthia S. Davies, to Reggie
Golden, dated June 28, 2005.) The DNR’s final approval, however, was unconditional and
consequently, the previously identified deficiencies and violation were considered to be
resolved. (Hearing Exhibit 77, Letter and Report from DNR singed by Clinton J. Finn, address
to Reggie Golden, dated September 29, 2005); Hearing Exhibit 15, Prefiled Rebuttal Testimony
of David Krehbiel, p. 2, lines 4-20; Transcripts pp. 946-953, p. 1218, lines 22-25, p. 1219, lines
1-5.

8 Hearing Exhibit 94, Letter from Cynthia S. Davies, DNR, to Reggie Golden, and
accompanying Report of Final Inspection of Public Water Supply Improvements, dated
February 15, 2006

"7 Transcript, p. 862, lines 17-25, p. 863, line 1, p. 866, lines 4-25, p. 867, lines 1-9.

8 Transcript, p. 851, lines 7-25, p. 852, lines 1-14. p. 866, lines 24-25, p. 867, lines 1-9.

" Transcript, p. 863, lines 2-5.

150 ld

*! Transcript, p. 865, lines 8-25, p. 866, lines 1-3.

32 Transcript p. 730, lines 1-6.



CATHY ORLER v. FOLSOM RIDGE

16 Mo. P.S.C. 3d 62

127. The wastewater treatment plant has not received a bad
discharge report.'*®

128. The DNR has held the issuance of the operating permit, or a
permit to dispense, for the water and sewer system on Big Island pending
the determination of ownership of the facilities, i.e. pending the results of
this litigation. The DNR does not consider the lack of an operating permit,
or a permit to dispense, under these circumstances to be a violation of anfy
state statutes or regulations that would require an enforcement action.'®

Findings of Fact Related to the Transfer of Assets

129. Big Island Sewer Company was or%anized pursuant to the
provisions of Sections 393.825 through 393.861."

130. Big Island Water Company was organized pursuant to the
provisions of Sections 393.900 through 393.951.™°

131. Both companies were organized in October 2006 for the
purpose of eventually receiving the water and sewer assets on Big Island
that are currently owned by Folsom Ridge, and managed and operated by
the Association. '’

132. As currently organized, both of these companies comply with
the provisions of Chapter 393, and as such, are considered to be nonprofit
companies as defined and regulated pursuant to Chapter 393."%

133. Chapter 393 non-profit companies are expressly excluded
from the jurisdiction of the Missouri Public Service Commission. '*°

134. Folsom Ridge and the Association are listed as being the
“Sellers” and the Big Island Sewer Company and the Big Island Water

153 ld

"> Transcript, p. 898, lines 15-25, pp. 899-901, p. 902, lines 1-7.

'%5 Hearing Exhibit 20, Joint Application for Approval of Transfer of Assets to Nonprofit
Companies Organized Under Chapter 393, RSMo, p. 4, paragraph 9; Hearing Exhibit 98,
Prefiled Direct Testimony of Gail Snyder, p. 1, lines 4-5; Hearing Exhibit 99, Prefiled Additional
1Iigtisrlgct Testimony of Gail Snyder, p. 1, lines 4-5.

%" Hearing Exhibit 98, Prefiled Direct Testimony of Gail Snyder, p. 1, lines 10-12; Hearing
Exhibit 99, Prefiled Additional Direct Testimony of Gail Snyder, p. 1, lines 10-18.

%8 Hearing Exhibit 20 Joint Application for Approval of Transfer of Assets to Nonprofit
Companies Organized Under Chapter 393, RSMo; Hearing Exhibit 101, Bylaws of the Chapter
393 Companies; Chapter 393, RSMo 2000 and 2006 Cum. Supp.

1% Sections 393.847.2 and 393.933.2; Transcript p. 1050, lines 10-11.
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Company (collectively “Chapter 393 Companies”) are listed as the Buyers
in an agreement to transfer the water and sewer systems on Big Island.®

135. Folsom Ridge and the Association will have no affiliation with
the Chapter 393 Companies."®

136. Under the transfer agreement, Folsom Ridge and the
Association will join in transferring their interests to all of the assets used or
useful in the provision of water distribution services and wastewater
collection and treatment, including the real estate and easements in or on
which the facilities are located. The assets will include facilities now under
construction for expansion of the system. All accounts, accounts receivable
and reserve accounts, if any, related to the provision of water and sewer
service will be transferred as well.®

137. Folsom Ridge and the Association will transfer the assets
without charge to the 393 Companies. However, a portion of tap permit
fees collected by the 393 Companies from certain homeowners or their
successors in title over the next 10 years will be paid to Folsom Ridge.'®

138. The Association has a reserve account for purposes of
defraying or covering costs of unexpected equipment or material needs or
other unanticipated expenses in the operation and maintenance of the
system. At the time of hearing, the balance in that account was
approximately $7,000.00. It will be transferred to the 393 Companles

139. Bylaws for the Chapter 393 Companies have been drafted,
but, at the time of hearing, were not in final form and were subject to
approval by the Board of Directors. '

140. The Bylaws for the Chapter 393 Companles as they are
currently drafted, follow a one-vote-per-customer rule.'®

141. Resndents who have paid the tap fees for connection to the
water and sewer systems but who have not yet connected are still
guaranteed the right to connect. That obligation is expressed in the bylaws

"% Hearing Exhibit 20, Joint Application for Approval of Transfer of Assets to Nonprofit
Companies Organized Under Chapter 393, RSMo, Appendix 1, p. 1; Hearing Exhibit 9, Prefiled
Direct Testimony of Rick Rusaw, p. 2, lines 1-8, p. 3, lines 8-14.

%" Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 2, lines 15-20.

%2 1d. at p. 3, lines 16-23, p. 4, lines 1-15.

% 1d. at p.5, lines 1-11.

% Id. at p. 4, lines 17-22.

1% Hearing Exhibit 99, Additional Prefiled Direct Testimony of Gail Snyder, p. 2, lines 6-9;
Hearing Exhibit 101, Bylaws of the Chapter 393 Companies; Transcript p. 1050, lines 19-24.
'% Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 2, lines 15-20; Hearing
Exhibit 101, Bylaws of the Chapter 393 Companies, Sewer Bylaws, p. 30, paragraph 10.2,
Water Bylaws, Article XII — Voting Rights, p. 1-2.
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of each company.'®

142. The asset transfer will not close unless the 393 Companies
have acquired the necessary permits or other approvals from the Missouri
Department of Natural Resources.’

143. After the transfer to the Chapter 393 Companies, operation
and maintenance of the system will be the responsibility of Mr. Michael T.
McDuffey’s firm, Lake Ozark Water and Sewer LLC (LOWS). This company
operates and maintains the systems already. Mr McDuffey’s organization
will also do the billing for the 393 Companies.’

144, Pursuant to written notice, the membership of the
Association adopted a resolution to transfer the assets as proposed in the
Application. The vote taken by the Association can be broken down as
follows: There are 60 customers connected to the wastewater system and
49 customers connected to the water distribution system. Of the customers
connected to the systems, 50 voted in favor of the resolution (83%) and 5
voted against it. There are 92 total customers that are billed by the
Association; of those customers, 70 voted in favor of the resolution (76%)
and 13 voted against it. Of the 105 total property owners on Big Island 73
voted in favor of the resolution (69%) and 16 owners voted against it."”

145.  The Staff of the Missouri Public Service Commission has
recommended that should the Commission determine that it has jurisdiction
over these matters, it grant approval of the transfer of assets without
condition. Staff has outlined a number of technical considerations that it
believes the Chapter 393 Companies should address, but most of these
conditions have already been addressed in Respondents testimony and in
the bylaws of the Chapter 393 Companies. "’

%" Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 5, lines 13-19; Hearing
Exhibit 99, Additional Prefiled Direct Testimony of Gail Snyder, p. 2, lines 2-4; Hearing Exhibit
101, Bylaws of the Chapter 393 Companies, Sewer Bylaws, p. 10, paragraph 4.6 and Exhibit
B, Water Bylaws, p. 11, Article XIl and p. 19, Exhibit B.
168 Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 7, lines 1-5.
"% Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 7, lines 7-14; Hearing Exhibit
99 Additional Prefiled Direct Testimony of Gail Snyder, p. 3, Ilnes 3-16.

™ Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw, p. 7, lines 21-23, p. 8, lines 1-
29, p. 9, lines 1-5; Hearing Exhibit 99, Additional Prefiled Direct Testimony of Gail Snyder, p. 4,
lines 5-16.
" Hearing Exhibit 104, Prefiled Rebuttal Testimony of James A. Merciel, Jr., pp. 3-6; Hearing
Exhibit 104, Prefiled Rebuttal Testimony of James A Merciel, Jr., Attachment Rebuttal
Testimony of Martin L. Hummel in Case No. WA-2006-0480 (dismissed). Transcript pp. 1070-
1093; Hearing Exhibit 101, By-Laws of Big Island Water Company and Big Island Sewer
Company. Most of these conditions have already been addressed. /d. These considerations
include:
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+ Define water service line, service connection, water main and point-of-delivery. The "main"
definition must include any pipe that has flow for more than one customer, regardless of size,
including service connections that serve two customers. The service connection pipe under the
road going to a lot should be part of the service connection, operated and maintained by the
utility. Also, define the collecting sewers, and service sewers, including any service sewers
serving more than one customer. As this is a pressure sewer system requiring pump units and
septic tanks at each residence, specifications of required pump units and septic tanks along
with maintenance responsibility needs to be prescribed. Much of this definition work can be
modeled after the W/S Department’s example tariff rules.

* Produce "as-built" drawings showing the location, size, and appurtenances of both the water
system and the sewer system. This should include locations of "service connections," “service
sewers”” and small diameter pipe that serve more than one home. Some of this may need to be
addressed as part of daily operation, such as, adding the location of a section of pipe to "as-
built drawings" when exposed during a maintenance excavation. (Already addressed)

* There will be leaks on both systems, water and sewer, both of which are under pressure.
How will the operator know when they occur, and what is to be the response? The leaks will
vary from small leaks near shutoff valves possibly on the customer's side, to a large sewer or
water leak or break, saturating the soil around the pipeline and perhaps flowing directly to the
lake. Flow measurement capability on the wastewater system must be provided. Pressure
monitoring/recording on the wastewater system should be considered. (Respondents stipulated
to the installation of appropriate shut-off valves, Transcript p. 1083, lines 19-25, p. 1084, lines
1-7).

* Water meters should be installed for all new customers, and a meter installation program
should be undertaken for existing customers. This system is big enough with the potential of
too many excess water use problems to operate efficiently and equitably without meters and on
a flat monthly rate indefinitely. Examples of problems are: excess use for lawn watering,
leaving water run to prevent freezing of an exposed waterline to a boat dock or in a house that
is vacant in winter, filling swimming pools or simply leaving a plumbing fixture leaking. To the
extent that any excess drinking water goes to the sewer it also results in additional wastewater
treatment costs.

« Establish a water main repair procedure and evaluate the main for the installation of isolation
valves, air release valves and flush valves. The valving should be established that enables an
efficient repair while limiting the time and number of customers out of service. (Already
addressed)

« All sewer customers must have a septic tank and an effluent pump. The responsible party for
installation, construction inspection, operation, repair, electric power, operational inspections
and solids hauling must be designated. It is recommended that the utility be responsible for
tank/pump standards, inspections, repair/replacement of pump, and solids hauling. Solids
hauling should be based on annual tank inspections, not on a set time period. (Already
addressed)

« Establish a written tapping procedure to be provided to plumbers making connections.
Instructions should clearly state that both water and sewer are the same type and size, and
address locating the correct main. If there are any portions of the main that were laid curved
and therefore under stress, an appropriate cautionary statement should be included.

+ Additional storage capacity is needed on the water system. It is the Staff's understanding that
a new standpipe has been planned and the construction permit issued with construction
expected in the spring of 2007. (Already approved — construction expected to start in the spring
of 2007).
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146. The Chapter 393 Companies have recommended, that
should the Commission determine that it has jurisdiction over these matters,
it grant approval of the transfer of assets subject to one condition. The
Chapter 393 Companies believe that transfer should be conditioned upon
requiring Folsom Ridge to transfer reserve funding amounts in harmony
with the DNR’s standards outlines in its financial capacity assessment
guidelines."”

147. The transfer of assets to the Chapter 393 Companies is
in the public interest because:

a. all assets are being transferred, including all accounts,
accounts receivable and reserve accounts;

b. the assets are being transferred without charge;

c. the interests of people paying for the future right to tap-on
to the system are protected;

d. future development and extensions of the system will be
done at the developer’s cost pursuant to extension agreements;

e. the current management company for the utilities, LOWS,
will remain in place and has the experience, qualifications and track
record with managing the systems that have kept the systems free
from bad water quality reports or bad wastewater discharge
reports;

f. the 393 Companies will have the technical, financial and
managerial resources and ability to develop, operate and maintain
the water and sewer systems;

g. The water distribution facilities and wastewater treatment
facility were professionally engineered, designed and constructed,
and have sufficient capacity to meet the demands of the service
area for many years;

h. the system, as transferred, is free of any unsatisfactory
features, not subject to DNR violations or enforcement actions;

i. all water quality and wastewater standards have been met
and there has never been an adverse report with regard to meeting
these standards;

j- asupermajority of the systems’ current customers (83%)
are in favor of the transfer;

k. the Chapter 393 Companies will be regulated by the DNR;

« Evaluate the location and installation of the water service connections, water service lines,
and service sewers, with a determination made on a case by case basis whether a specific
improvement, e.g. separation, should be implemented. (Already addressed).

"2 Chapter 393 Companies’ Post-hearing Brief, pages 15-16.
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I. the benefits of having central water and wastewater
systems in place for future development ensure the public safety
and the provision of safe and adequate service at reasonable
rates.'”

Conclusions of Law

The Missouri Public Service Commission has reached the following
conclusions of law.
Jurisdiction and Authority

The threshold question the Commission must answer in relation
to both cases is if
the Commission has jurisdiction over the Association by virtue of the
Association being a public utility. Should the Commission determine that it
lacks jurisdiction, then it would be obligated to dismiss the pending
complaint actions, and Commission approval would not be required for
Folsom Ridge to transfer its water and sewer assets to the Chapter 393
Companies.

“[Tlhe Public Service Commission is a body of limited
jurisdiction and has only such powers as are expressly conferred upon it by
the statutes and powers reasonably incidental thereto.”'’* As the
Commission is an administrative agency with limited jurisdiction, “the
lawfulness of its actions depends directly on whether it has statutory power
and authority to act”'’® Accordingly, the Commission “has no power to
adopt a rule, or follow a practice, which results in nullifying the expressed
will of the Legislature.”'™ In particular, the Commission “cannot, under the
theory of ‘construction’ of a statute, proceed in a manner contrary to the
plain terms of the statute[.]” /d. “When determining the statutory
authorization for, or lawfulness of, a Commission order the courts do not

' See Findings of Facts Nos. 129-146; Transcript pp. 338-339, 454-456, 853-863; Hearing
Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, p. 16, lines 14-23, p. 17, lines 1-2;
Hearing Exhibits 9, 10, 11, 12, 13, 14, 15, 16 17, 18, 19, 106, and 107; Testimony of Barbara
Brunk, Rick Rusaw, William Hughes, David Kriehbel, Michael McDuffey, James Crowder.
174 State ex rel. Kansas City Power & Light Co. v. Buzard, 168 S.W.2d 1044, 1046 (Mo. 1943);
State ex rel. City of West Plains v. Pub. Serv. Comm’n, 310 S.W.2d 925, 928 (Mo. banc 1958).
"7 State ex rel. Gulf Transp. Co. v. Pub. Serv. Comm’n, 658 S.W.2d 448, 452 (Mo. App. 1983).
17 State ex rel. Springfield Warehouse & Transfer Co. v. Pub. Serv. Comm’n, 225 S.W.2d 792,
794 (Mo. App. 1949).
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defer to the commission, which has no authority to declare or enforce
principles of law or equity.”"”’

In short, the Public Service Commission is a creature of statute and
its jurisdiction is controlled by statute.'”® The commission is not a court. It
is a creature of the Legislature. Its jurisdiction, powers, and duties are fixed
by statute.'” A basic tenet of administrative law provides that “an
administrative agency has only such jurisdiction or authority as may be
granted by the legislature.”*® If the Commission lacks statutory power, it is
without subject matter jurisdiction, and subject matter jurisdiction cannot be
enlarged or conferred by consent or agreement of the parties. '’

Whether the Commission has jurisdiction over Folsom Ridge or the
Association hinges on the statutory definition, and the state appellate
courts’ interpretations of that statutory definition, as to what constitutes a
public utility subject to the control and regulation of the Commission.

Section 386.020(42) defines “public utility” as including:

. .. every pipeline corporation, gas corporation, electrical

corporation, telecommunications company, water

corporation, heat or refrigerating corporation, and sewer
corporation, as these terms are defined in this section,

and each thereof is hereby declared to be a public

utility and to be subject to the jurisdiction, control and

regulation of the commission and to the provisions of

this chapter.

Section 386.020(58) defines "water corporation” as including:
... every corporation, company, association, joint stock
company or association, partnership and person, their
lessees, trustees, or receivers appointed by any court
whatsoever, owning, operating, controlling or

77 State ex rel. Util. Consumers Council, Inc. v. Pub. Serv. Comm'n, 585 S.W.2d 41, 47 (Mo.
banc 1979).

'8 State ex rel. Smithco Transport Co. v. Public Service Commission, 307 S.W.2d 361, 374
gMo. App. 1957) (overruled on other grounds, 316 S.W.2d 6 (Mo. banc 1958)).

™ State ex rel. Doniphan Tel. Co. v. Public Service Commission, 369 S.W.2d 572, 575 (Mo.
1963).

'80 Carrv. North Kansas City Beverage Co. 49 S.W.3d 205, *207 (Mo. App. 2001): Livingston
Manor, Inc. v. Dep't of Soc. Servs., Div. of Family Servs., 809 SW.2d 153, 156 (Mo. App.
1991).

'8! Carrv. North Kansas City Beverage Co. 49 S.W.3d 205, *207 (Mo. App. 2001): Livingston
Manor, Inc. v. Dep't of Soc. Servs., Div. of Family Servs., 809 S.W.2d 153, 156 (Mo. App.
1991).
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managing any plant or property, dam or water supply,
canal, or power station, distributing or selling for
distribution, or selling or supplying for gain any water.

Section 386.020(48) defines “sewer corporation as
including:

... every corporation, company, association, joint stock
company or association, partnership or person, their
lessees, trustees or receivers appointed by any court,
owning, operating, controlling or managing any sewer
system, plant or property, for the collection, carriage,
treatment, or disposal of sewage anywhere within the
state for gain, except that the term shall not include
sewer systems with fewer than twenty-five outlets.

The statutes contemplate that these types of companies wouid
have to offer their services for “gain” in order to fall under the jurisdiction of
the Commission. In Osage Water Co. v. Miller County Water Authority, Inc.,
950 S.W.2d 569 (Mo. App. 1997), the Court of Appeals determined that not-
for-profit corporations, where no part of the income or property is
distributable to its members, directors, or officers, were not excluded from
legislature's definition of a “water corporation.”'® The Osage Court,
although without Qroviding legal analysis, equated the terms “gain” and
“compensation.”'®

'82 Osage Water Co., 950 S.W.2d at 574. The Commission has indicated that this reasoning
equally applies to the definition of a “sewer corporation.” See In the Matter of the Joint
Application of South Jefferson County Utility Company and the Summer Sea Property Owners
Association for Cancellation of a Certificate of Convenience and Necessity and Associated
Tariff Sheets Case No. WD-2006-0157, 2005 WL 3330327 (Mo. P.S.C.). Order Directing Filing
issued November 23, 2005.

'8 Osage Water Co., 950 S.W.2d at 574. See also The Staff of the Missouri Public Service
Commission v. Hurricane Deck Holding Company, et al. Case No. WC-2006-0303, Order
Granting in Part and Denying in Part Staff's Motion for Summary Determination issued on
August 31, 2006. It should be noted that, given that the Court of Appeals’ decision in the
Osage Water case failed to undertake any analysis of the definitions of these words, further
appellate review of this interpretation could yield a reversal of this position given that gain is
traditionally defined as being profit. See Black’s Law Dictionary, Sixth Edition, West Publishing
Co. 1990, p. 678; The American Heritage College Dictionary, 3" Edition, Houghton Mifflin Co.
1997, p. 556; Webster's Third New International Dictionary, Unabridged, Merriam-Webster, Inc.
1986, p. 928. Profit signifies gain, and gain is an excess of income over and above expenses.
Sindey Smith, Inc. v. Steinberg, 316 S.W.2d 243, 255 (Mo. App. 1958). “Gain is an increase or
addition to what one has of that which is profit, advantage or benefit; resources or advantage
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This Commission is bound by the decisions of the appellate courts
and the findings of fact in this case demonstrate the Association is
incorporated as a not-for-profit entity with no income or property being
distributable to Folsom Ridge, the owners of the water and sewer assets.
The Court of Appeals’ use of the word “compensation” when applied to the
statutes defining water and sewer corporations and the facts of this case
results in the conclusion that: Folsom Ridge owns the assets of the
Association, which in turn is a stock corporation operating and managing
plant or property for distribution or supplying of water for compensation and
for the collection, carriage, treatment, or disposal of sewage for
compensation. Folsom Ridge and the Association fit the statutory
definitions of being water and sewer corporations as interpreted by the
Court of Appeals, and would potentially fall under the definition of a “public
utility” subject the control and regulation of the Commission pursuant to
Section 386.020(42).

However, in addition to the plain reading of these statutes,
Missouri’s courts have further distinguished and defined what constitutes
being a public utility. In State ex rel. M.O. Danciger & Company v. Public
Serv. Comm’n, the Missouri Supreme Court held that for a company to be
considered a pubhc utility its services must be devoted to the public use."
The Court held that: “The regulation and control of business of a private
nature is sustained by reference to the police power, and even then it is
sustained only when the courts have been able to say that a business is in
character and extent of operatlon such that it touches the whole people and
affects their general welfare.”'® Consequently, the Court articulated the
test for determining if a company was devoting its services to the public use
when it summarized and stated: “The fundamental charactenstlc of a public
calling is indiscriminate dealing with the general public.”*®® In a later case,

acquired; profit; opposed to loss.” In re Breuer’s Income Tax, 190 S.W.2d 248, 249 (Mo.
1945).

18 State ex rel. M.O. Danciger & Company v. Public Serv. Comm’n, 205 S.W. 36, 40 (Mo. banc
1918).

'8 1d. at 41.

'8 Danciger, 205 S\W. at 42. Following this same line of reasoning, the Missouri Supreme
Court later held that an electric company selling electric energy to only one customer (a
corporate entity) that had not devoted its property to any public use in any manner, was not a
public utility and not subject to the jurisdiction of the Commission. State ex rel. Buchanan
County Power Transmission Co. v. Baker et al., 9 S.\W.2d 589, 591, 592 (Mo. banc 1928).
Continuing in this same vein, the Court has held that a small rural exchange phone company
serving approximately 41 customers provided service for its own members, not the general
public, and was not a public utility subject to the jurisdiction of the Commission. State ex rel.
Lohman & Farmers’ Mut. Telephone Co. v. Brown, 19 S.W.2d 1048, 1049 (Mo. 1929). This
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the Court would further cement its interpretation holding that regardless if
the statutes defining corporations falling under the jurisdiction of the
Commission have expressly written the idea

of the public use into them, it is nonetheless a requirement.

In Osage Water, while the Court of Appeals determined that not-for-
profit corporations providing water service, where no part of the income or
property is distributable to its members, directors, or officers, were not
excluded from legislature's definition of a “water corporation,”'® citing to
Danciger, it also noted that: “To constitute a public utility and be subject to
regulation by the Commission, a service must be devoted to public use.”*®
The Osage Court attempted to distinguish what constituted a service being
devoted to the public use and concluded that if a not-for-profit water
corporation “sells water to the public for compensation, and its actions
suggest that it has undertaken the responsibility to provide water service to
all members of the public within its capabilities,” the company’s service has
in fact been devoted to the public use and not merely for particular
persons.'® Consequently, the question as to whether Folsom Ridge or the
Association are “public utilities” turns on whether these entities offer service
to the general public indiscriminately.

The water and sewer systems owned by Folsom Ridge, and
operated and managed by the Association, have the capacity (or are in the
process of having capacity expanded) to serve 320 and 230 customers
respectively. Big Island currently has 105 residents. As of November 29,
2000, the water and sewer systems were available to the entire island for
use by the new owners of the lots being sold and/or developed by Folsom
Ridge, and existing residents were given an option to connect to these
systems should their existing water and/or sewer systems fail.

187

same company had one commercial line to Jefferson City, and to that extent only, it was found
to be a public utility and the Commission had regulatory authority in relation to that single line.
Id.

'®7 Baker, 9 S.W.2d at 591.

'8 Osage Water Co., 950 S.W.2d at 574. The Commission has indicated that this reasoning
equally applies to the definition of a “sewer corporation.” See In the Matter of the Joint
Application of South Jefferson County Utility Company and the Summer Sea Property Owners
Association for Cancellation of a Certificate of Convenience and Necessity and Associated
Tariff Sheets Case No. WD-2006-0157, 2005 WL 3330327 (Mo. P.S.C.). Order Directing Filing
issued November 23, 2005.

180 Osage Water Co., 950 S.W.2d at 574; Khulusi v. Southwestern Bell Yellow Pages, Inc., 916
S.W.2d 227, 232 (Mo. App. 1995) (citing, Danciger, 205 S.W. at 40).

% Osage Water Co., 950 S.W.2d at 575. It should be noted that the Court of Appeals’
substitution of the word compensation for the word gain was done in a conclusory manner,
without legal analysis or citation to any authority.
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Out of the 105 residents on Big Island, there are approximately 60
customers connected to, and served by, the wastewater system. There are
approximately a total of 48 customers connected to, and served by, the
water distribution system. There are approximately 33 households who
have paid connection or tap-on fees that have not connected to the system.
There are approximately 92 customers that are billed by the Association.
People who are not connected pay a monthly reservation/maintenance fee
to preserve their right to connect, but they are not billed for, and do not
receive, water or sewer services.

As defined in Section 386.020(47): "Service includes not only the
use and accommodations'®! afforded consumers or patrons, but also any
product or commodity furnished by any corporation, person or public utility
and the plant, equipment, apparatus, appliances, property and facilities
employed by any corporation, person or public utility in performing any
service or in furnishing any product or commodity and devoted to the public
purposes of such corporation, person or public utility, and to the use and
accommodation of consumers or patrons.” The reservation of a tap-on'* is
not the provision of water or sewer service and does not involve a use,
accommodation, product or commodity. Indeed, Mr. Merciel, from the
Commission’s Staff, testified at hearing that other Commission regulated
companies charge similar reservation/maintenance fees, that these are
untariffed charges and that these fees do not constitute a charge for utility
service.'®

Complainants have established that there is potentially one non-
member to the Association that receives sewer service, Benjamin Pugh,

19" “Accommodation” means to do a service for, or provide for and supply with. American
Heritage College Dictionary, 3™ Ed., Houghton Mifflin Co. 1997, p. 8. “Accommodation”
means: “an arrangement or engagement made as a favor to another, not upon consideration
received.” Black’s Law Dictionary, 6™ Ed. West Publishing Co. 1990, p. 16. Clearly, paying a
tazp-on fee is not a favor without legal consideration.

'%2 The physical tap-on is part of the “water system” or “sewer system” as defined by sections
386.020(49) and (59). Section 386.020(49) defines "sewer system" as including “all pipes,
pumps, canals, lagoons, plants, structures and appliances, and all other real estate, fixtures
and personal property, owned, operated, controlled or managed in connection with or to
facilitate the collection, carriage, treatment and disposal of sewage for municipal, domestic or
other beneficial or necessary purpose.” Section 386.020(59) defines "water system" as
including “all reservoirs, tunnels, shafts, dams, dikes, headgates, pipes, flumes, canals,
structures and appliances, and all other real estate, fixtures and personal property, owned,
operated, controlled or managed in connection with or to facilitate the diversion, development,
storage, supply, distribution, sale, furnishing or carriage of water for municipal, domestic or
other beneficial use.”

'3 Transcript pp. 1093-1096.
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and his status as a member is debatable. Mr. Pugh was allowed to connect
during the time period that the Association first offered service. In fact, Mr.
Pugh was the first individual to connect to the sewer system. It should be
noted that at the time Mr. Pugh was allowed to connect, the sewer system
was serving less than 25 outlets and was clearly outside the jurisdiction of
the PSC. The system did not provide service to 25 outlets until 2001, after
the Association had recorded covenants and restrictions requiring
membership in the Association in order to tap-on to the system.

When the Association asked Mr. Pugh to join the Association, he
refused. When asked to disconnect and receive a full refund for his tap-on
fees, Mr. Pugh refused. On November 16, 2001, the Missouri Department
of Natural Resources advised Folsom Ridge that, in accordance with 10
CSR 20-6.010(3)(B)(5)(C)(IV), “everyone connected to the wastewater
treatment system shall be bound bg the rules of the homeowners
association, and thus be a member.”” On November 29, 2001, after
receiving the DNR’s November 16, 2001 letter, the Association notified
Benjamin Pugh that although he had not acknowledged membership in the
Association he was bound by the rules and regulations of the Association
since he was connected to the water and sewer system and he was
considered to be a member of the Association pursuant to the DNR’s
regulations and DNR'’s interpretation of those regulations. '** The
Association has treated Mr. Pugh as a member with full membership status
and voting rights.

During the hearing, Phillip Hiley, also a Big Island resident, but not
a complainant in this matter, testified that he did not consider himself to be
a member of the Association because he did not ratify the Association’s
bylaws, but that he pays monthly fees for “someone now hooked on” to the
system. Mr. Hiley also testified that he attended the Association’s meeting
concerning the transfer of assets to the Chapter 393 Companies and that
he “probably” voted at that meeting. There is no evidence in the record to
clarify if Mr. Hiley is actually “hooked on” to either the water or sewer
service, or both, or if he was referring to having paid “tap-on” fees and/or
monthly reservation/maintenance fees. Consequently, there is no
competent and substantial evidence to allow for a conclusion that Mr. Hiley
has the same relationship with the Association as does Mr. Pugh.

'* Hearing Exhibit 54, Letter from Kristine Ricketts, Regional Director of the DNR to Mr.
Reggie Golden, dated November 16, 2001.

'% Hearing Exhibit 52, Letter from Charles E. McElyea to Mr. and Mrs. Pugh, dated November
29, 2001; Transcript p. 633, lines 15-25, p. 634, lines 1-12.
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There is no additional evidence in the record to establish that
anyone else could be considered a non-member of the Association that is
receiving water or sewer service. All evidence indicates that no one
currently is allowed to connect without first becoming a member of the
Association.®®  Consequently, with the exception of 1 or 2 possible
aberrancies (Mr. Pugh and potentially Mr. Hiley) the Association does not
offer water and sewer service to all members of the general public within its
service capabilities, but rather offers services to a discrete group of people
who become members of the Association. Even the aberrancies, which
occurred during the Association’s infancy, are treated as being members of
the Association by virtue of DNR'’s instructions.

Substantial and competent evidence in the record establishes that
service is only offered to individuals that have paid tap-on fees for access
and who have become members of the Association. Thus, while the water
and sewer systems are available to all current Island residents, and to
potential future Island residents, they are only being offered on an optional
basis to a discrete group of people (members of the Association), not the
general public.

Rocky Ridge Ranch Public Interest Analysis

There have been past cases before the Commission where an
entity providing water and/or sewer service has changed its corporate
structure and the Commission has recognized that it no longer holds
jurisdiction over those entities. In the case, In the Matter of Rocky Ridge
Ranch Property Owners Association for an Order of the Public Service
Commission Authorizing Cessation of the PSC Jurisdiction and Regulation
Over its Operations, Case No. WD-93-307, the Commission began its
jurisdictional analysis by concluding a Property Owners Association (POA)
operating a water distribution system on a nonprofit basis “is a not-for-
profit corporation and as such does not distribute or sell water ‘for
gain.” This conclusion, that a not-for-profit association would not fall under

"% There is no record evidence concerning when the first individual connected to the water
system. Nor is there any evidence in the record to establish the composition of any customers
receiving water service from Folsom Ridge and the Association. i.e. whether they are members
of the Association, nonmembers, or have changed membership status over time. Given there
is no factual evidence on these matters, it is impossible for the Commission to make any
conclusions of law with regard to who is currently connected to the water system, except to
note that covenants and restrictions requiring membership in the Association have been in
place since 2001 and the Association requires membership prior to commencing service —
these are facts established by the evidence.



CATHY ORLER v. FOLSOM RIDGE

16 Mo. P.S.C. 3d 75

the definition of a water corporation in Section 386.020(58),"®” was made

prior to Osage Water and that criteria can no longer be applied. However,
that conclusion was not the deciding factor in Rocky Ridge Ranch.

In Rocky Ridge Ranch, the Commission’s Staff recommended three
criteria for classifying what it termed as being a “legitimate” property
owner’s association that would not fall under the Commission’s jurisdiction.
Those criteria were:

1) It must have as membership all of its utility customers,

and operate the utility only for the benefit of its members;

2) It must base the voting rights regarding utility matters on

whether or not a person is a customer, as opposed to,

allowing one (1) vote per lot which would not be an equitable
situation if one (1) person owned a majority of the lots
irrespective of whether each of those lots subscribed to the

utility service; and

3) It must own or lease the utility system so that it has

complete control over it.

It is important to note that at the time of this decision none of these
criteria was statutorily based, but rather were more appropriately part of a
public interest analysis.’® As noted earlier, if the Commission lacks
statutory power, it is without subject matter jurisdiction, and subject matter
jurisdiction cannot be enlarged or conferred by consent or agreement of the
parties.'®

Recognizing the appropriate statutory standards, in Rocky Ridge
Ranch, the Commission determined that only one of these criteria was
important to its decision on jurisdiction. That criterion, the membership
requirement, was an appropriate application of the Missouri Supreme
Court’s test in Danciger, recognizing that an entity was not a public utility if it
did not provide service to the general public indiscriminately. As it
explained in the Commission’s final paragraph of discussion in the order:

¥7 At the time of the Rocky Ridge Ranch decision, the statutory definition of a water
corporation was found in Section 386.020(51).

"% Currently, nonprofit water and sewer companies may incorporate under the provisions of
Chapter 393. these provisions, inter alia, essentially codify the public interest factors from the
Rocky Ridge Ranch case, and if a corporation complies with Chapter 393’s statutory scheme,
jurisdiction over that corporation expressly lies with the DNR.

1% Carr v. North Kansas City Beverage Co. 49 S.W.3d 205, 207 (Mo. App. 2001): Livingston
Manor, Inc. v. Dep't of Soc. Servs., Div. of Family Servs., 809 SW.2d 153, 156 (Mo. App.
1991).
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The Commission, having considered all of the competent

and substantial evidence upon the whole record, finds that

the POA has met its burden by qualifying as an association

which does not require regulation under the rules and

statutes of the state of Missouri. In Case No. WM-93-136,

the Commission found it necessary to continue to retain

jurisdiction over the Property Owners Association based

upon the finding that the Association would continue to

serve customers who were not members of the

Association. The Commission now finds changed

circumstances due to the changes in the bylaws of the

Property Owners Association. Pursuant to those

changes, the Commission finds that the Property

Owners Association does and will only provide water

service to members of the Association. As such POA

does not qualify as a “water corporation” as defined

by 386.020(51). (In the current revision of the Missouri

Revised Statutes, the definition is found in Section 386.020

(58)).

As the Commission has already discussed, the Association
operating and maintaining the water and sewer system on Big Island
complies with the membership requirement. Benjamin Pugh qualifies as a
de facto member, and the provision of service is restricted to a discrete
group, and is not provided to the general public.

As for the remaining two Rocky Ridge Ranch factors, while Folsom
Ridge currently holds the majority of votes by virtue of its ownership of the
majority of lots, the Association’s decisions are made by the majority vote of
non-Folsom Ridge members and Folsom Ridge has never over-ridden the
majority of the remaining membership by exercising its votes. The
Association has never declared a dividend to Folsom Ridge or any of its
members. Folsom Ridge has never received a fee, commission, or any
remuneration from the Association from the rates charged by the
Association for water or sewer service. The rates charged by the
Association are designed to cover the actual costs of operating and
maintaining the system, i.e. the contract operator’s charges, the cost of
billing and the cost of permits required by environmental and other
agencies. Folsom Ridge’s interest in the facilities is essentially in name
only.

Under the specific facts of this case, not only have the Rocky Ridge
Ranch criteria been sufficiently satisfied, but Folsom Ridge and the
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Association are currently in the process of transferring all of the assets of
the water and sewer system to newly formed Chapter 393 Companies. The
provisions of Chapter 393 essentially secure all of the criteria of the public
interest analysis of the Rocky Ridge Ranch, and expressly remove any
such water and/or sewer company from the jurisdiction of the Commission
and place jurisdiction over such operations with the DNR. Although the
Commission lacks jurisdiction in this matter to approve the transfer of
assets, it has determined that if had that authority it would find the transfer
to be in the public interest.

Precedential Effect

An administrative body, that performs duties judicial in nature, is not
and cannot be a court in the constitutional sense.’® The legislature cannot
create a tribunal and invest it with judicial power or convert an
administrative agency into a court by the grant of a power the constitution
reserves to the judiciary.”’

An administrative agency is not bound by stare decisis, nor are
agency decisions binding precedent on the Missouri courts.?*® “Courts are
not concerned with alleged inconsistency between current and prior
decisions of an administrative agency so long as the action taken is not

20 11 re City of Kinloch, 362 Mo. 434, 242 S\W.2d 59, 63[4-7] (Mo.1951); Lederer v. State,
Dept. of Social

Services, Div. of Aging, 825 S.W.2d 858, 863 (Mo. App. 1992).

21 State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982);
Lederer, 825 S.W.2d at 863.

22 State ex rel. AG Processing, Inc. v. Public Serv. Comm’n, 120 S.W.3d 732, 736 (Mo. banc
2003); Fall Creek Const. Co., Inc. v. Director of Revenue, 109 SW.3d 165, 172-173 (Mo. banc
2003); Shelter Mut. Ins. Co. v. Dir. of Revenue, 107 SW.3d 919, 920 (Mo. banc 2003);
Southwestern Bell Yellow Pages, Inc. v. Dir. of Revenue, 94 S.W.3d 388, 390 (Mo. banc
2002); Ovid Bell Press, Inc. v. Dir. of Revenue, 45 S.W.3d 880, 886 (Mo. banc 2001);
McKnight Place Extended Care, L.L.C. v. Missouri Health Facilities Review Committee, 142
S.W.3d 228, 235 (Mo. App. 2004); Cent Hardware Co., Inc. v. Dir. of Revenue, 887 S.W.2d
593, 596 (Mo. banc 1994); State ex rel. GTE N. Inc. v. Mo. Pub. Serv. Comm’n, 835 S.W.2d
356, 371 (Mo. App. 1992). On the other hand, the rulings, interpretations, and decisions of a
neutral, independent administrative agency, “while not controlling upon the courts by reason of
their authority, do constitute a body of experience and informed judgment to which courts and
litigants may properly resort for guidance.” Lacey v. State Bd. of Registration For The Healing
Arts, 131 S.W.3d 831, 843 (Mo. App. 2004). “The weight of such a judgment in a particular
case will depend upon the thoroughness evident in its consideration, the validity of its
reasoning, its consistency with earlier and later pronouncements, and all those factors which
give it power to persuade, if lacking power to control.” Skidmore v. Swift & Co., 323 U.S. 134,
140, 65 S.Ct. 161, 164, 89 L.Ed. 124 (1944).
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otherwise arbitrary or unreasonable.”®®  The mere fact that an

administrative agency departs from a policy expressed in prior cases which
it has decided is no ground alone for a reviewing court to reverse the
decision.®® “In all events, the adjudication of an administrative body as a
quasi-court binds only the parties to the proceeding, determines only the
particular facts contested, and as in adjudications by a court, operates
retrospectively.”**

The Commission has repeatedly emphasized that its decision in
this matter is specific to the facts of this case. Determining jurisdiction is
done on a case-by-case basis and is a fact intensive inquiry. Consequently,
the Commission makes it abundantly clear that, consistent with its statutory
authority, this decision does not serve as precedent for any future
determinations of the Commission’s jurisdiction.

Burden of Proof

Section 386.390, RSMo 2000, authorizes the individual
complainants in Case No. WC-2006-0082 to bring a complaint before the
Commission regarding a public utility. “In cases where a complainant
alleges that a regulated utility is violating a law, its own tariff, or is otherwise
engaged in unjust or unreasonable actions, the complainant has the burden
of proof.”®® The complaining parties in consolidated Case No. WC-2006-
0082 bear the burden of proving the allegations in their complaints. The
Complainants have failed to establish, by competent and substantial
evidence, that the Commission has jurisdiction over these matters.
Consequently, the Commission must dismiss these actions as it has no
authority to make a determination with regard to the complaints or the
transfer of assets.

23 Columbia v. Mo. State Bd. of Mediation, 605 S.W.2d 192, 195 (Mo. App. 1980); McKnight
Place Extended Care, L.L.C. v. Missouri Health Facilities Review Committee, 142 S.W.3d 228,
235 (Mo. App. 2004).

204 Id

2% State ex rel. Gulf Transport Co. v. Public Service Com'n of State, 658 S.W.2d 448, 466 (Mo.
App. 1983); N.L.R.B. v. Wyman-Gordon Co., 394 U.S. 759, 765, 89 S.Ct. 1426, 1429, 22
L.Ed.2d 709 (1969); State ex rel. Summers v. Public Service Commission, 366 S.W.2d 738,
741[1-4] (Mo. App. 1963); State ex rel. Consumers Public Service Co. v. Public Service
Commission, 352 Mo. 905, 180 S.W.2d 40, 46[6-8] (banc 1944); §§ 386.490 and 386.510. 1
Cooper, State Administrative Law, pp. 177 et seq. (1965); Mayton, The Legislative Resolution
of the Rulemaking Versus Adjudication Problem in Agency Lawmaking, Duke Law Journal, Vol.
1980: 103, 118.

2% David A. Turner and Michele R. Turner, Complainants, v. Warren County Water and Sewer
Company, Respondent, 9 Mo. P.S.C. 3d 548 (Mo. PSC 2001), citing to, Margolis v. Union
Electric Company, 30 Mo. P.S.C. (N.S.) 517, 523 (1991); Michaelson v. Wolf, 261 S.W.2d 918,
924 (Mo. 1953); Farnham v. Boone, 431 S.W.2d 154 (Mo. 1968).
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As noted in finding of fact numbers 15 and 80, numerous parties to
these actions were subject to dismissal.®”’ Had the Commission
determined that it had jurisdiction over these matters, it would have ruled on
whether those parties should be dismissed. Because the Commission has
determined that it lacks jurisdiction in these matters, and because the
Commission is dismissing these actions in their entirety, there is no need to
rule on the posture of those parties to these actions.

Decision

The Commission in making this decision has considered the
positions and arguments of all of the parties. Failure to specifically address
a piece of evidence, position or argument of any party does not indicate that
the Commission has failed to consider relevant evidence, but indicates
rather that the omitted material was not dispositive of this decision. After
applying the facts, as it has found them, to its conclusions of law, the
Commission has reached the following decision. Case numbers WC-2006-
0082, WC-2006-0090, WC-2006-0107, WC-2006-0120, WC-2006-0121,
WC-2006-0122, WC-2006-0138, WC-2006-0139 and WA-2007-0270 shall
be dismissed for lack of jurisdiction.

IT IS ORDERED THAT:

1. Case numbers WC-2006-0082, WC-2006-0090, WC-2006-
0107, WC-2006-0120, WC-2006-0121, WC-2006-0122, WC-2006-0138,
WC-2006-0139 and WA-2007-0270 are dismissed for lack of jurisdiction.

27 On May 1, 2007, Respondents renewed their motion to dismiss these parties. On May 7,
2007, Complaints filed, on behalf of several of these parties, statements representing them to
be evidence in support of these parties’ positions. As previously noted: Assertions or
allegations in pleadings do not constitute evidence. It is well established legal doctrine that
unsworn statements of attorneys or parties, statements in briefs, pleadings, motions,
arguments, allegations, or charging documents, as well as atrticles or exhibits not formally or
constructively introduced are not evidence of the facts asserted unless conceded to by the
opposing party. State ex rel. TWA, Inc. v. David, 158 S.W.3d 232, 236 (Mo. Banc 2005)
(Judge White Dissenting), citing to, State ex rel. Dixon v. Darnold, 939 S.W.2d 66, 69 (Mo.
App. 1997); State v. Smith, 154 S.W.3d 461, 469 (Mo. App. 2005); Lester v. Sayles, 850
S.W.2d 858, 864 (Mo. Banc 1993); State v. Rutter, 93 S.W.3d 714, 727 (Mo. Banc 2002); State
v. Robinson, 825 S.W.2d 877, 880 (Mo. App. 1992); State ex rel. Horn v. Randall, 275 S.W.2d
758, 763-764 (Mo. App. 1955). To have legal standing to prosecute a legal action a party
seeking relief must have a legally cognizable interest in the subject matter and he or she must
be facing a threatened injury or have suffered actual injury. Eastern Missouri Laborers Dist.
Council v. St. Louis County, 781 S.W.2d 43, 46 (Mo. banc 1989). “A legally protectible interest
contemplates a pecuniary or personal interest directly in issue or jeopardy which is subject to
some consequential relief, immediate or prospective.” Absher v. Cooper, 495 S.W.2d 696,
698 (Mo. App. 1973).
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2. All objections not ruled on are overruled and all motions not
granted are denied.
3. This order shall become effective on June 24, 2007.
4, This case may be closed on June 25, 2007.

Davis, Chm., Murray and Appling, CC., concur;
Gaw, C., dissents;

Clayton, C. dissents with dissenting opinion to follow;
and certify compliance with the provisions of

Section 536.080, RSMo.

NOTE: At the time of publication, no dissenting opinions have been issued.

In the Matter of the Assessment Against the Public Utilities in the
State of Missouri for the Expenses of the Commission for the Fiscal
Year Commencing July 1, 2007

Case No.: AO-2007-0486
Decided: June 22, 2007

Public Utilities § 1. The Commission assessed a total of $16,249,374 to Missouri’'s public
utilities for payment of the Commission’s anticipated operating expenses for fiscal year 2008.

Public Utilities § 5. The Commission assessed a total of $16,249,374 to Missouri’s public
utilities for payment of the Commission’s anticipated operating expenses for fiscal year 2008.

ASSESSMENT ORDER FOR FISCAL YEAR 2008

Pursuant to 386.370, RSMo Supp. 2006, the Commission estimates
the expenses to be incurred by it during the fiscal year commencing July 1,
2007. These expenses are reasonably attributable to the regulation of
public utilities as provided in Chapters 386, 392 and 393, RSMo and
amount to $17,909,436. Within that total, the Commission estimates the
expenses directly attributable to the regulation of the six groups of public
utilities: electrical, gas, heating, water, sewer and telephone, which total for
all groups $10,911,122. In addition to the separately identified costs for
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each utility group, the Commission estimates the amount of expenses that
could not be attributed directly to any utility group of $6,998,314.

The Commission estimates that the amount of Federal Gas Safety
reimbursement will be $277,500. The unexpended balance in the Public
Service Commission Fund in the hands of the State Treasurer on July 1,
2007, is estimated to be $1,382,562. The Commission deducts these
amounts and estimates its Fiscal Year 2008 Assessment to be
$16,249,374. The unexpended sum is allocated as a deduction from the
estimated expenses of each utilities group listed above, in proportion to the
group’s gross intrastate operating revenue as a percentage of all groups’
gross intrastate operating revenue for the calendar year of 2006, as
provided by law. The reimbursement from the federal gas safety program is
deducted from the estimated expenses attributed to the gas utility group.

The Commission allocates to each utility group its directly
attributable estimated expenses. Additional common, administrative and
other costs not directly attributable to any particular utility group are
assessed according to the group's proportion of the total gross intrastate
operating revenue of all utilities groups. Those amounts are set out with
more specificity in documents located on the Commission’s web page at
http://www.psc.mo.gov.

The Commission fixes the amount so allocated to each such group
of public utilities, net of said estimated unexpended fund balance and
federal reimbursement as follows:

Electric ......................... $ 6,532,037
GaS ..o $ 4,956,743
Heating ..........cc..ccoee. $ 27,337
Water ..o $ 1,257,256
Sewer .......ccccoevviinnn $ 303,158
Telephone ..................... $ 3,172,843
Total...o.wei $16,249,374

The Commission allocates a proportionate share of the
$16,249,374 to each industry group as indicated above. The amount
allocated to each industry group is allotted to the companies within that
group. This allotment is accomplished according to the percentage of each
individual company’s gross intrastate operating revenues compared to the
total gross intrastate operating revenues for that group. The amount
allotted to a company is the amount assessed to that company.

The Budget and Fiscal Services Department of the Commission is
hereby directed to calculate the amount of such assessment against each
public utility, and the Commission’s Executive Director shall render a
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statement of such assessment to each public utility on or before July 1,
2007. The assessment shall be due and payable on or before July 15,
2007, or at the option of each pubilic utility, it may be paid in equal quarterly
installments on or before July 15, 2007, October 15, 2007, January 15,
2008, and April 15, 2008. The Budget and Fiscal Services Department
shall deliver checks to the Director of Revenue the day they are received.

All checks shall be made payable to the Director of Revenue, State
of Missouri; however, these checks must be sent to:

Missouri Public Service Commission

Budget and Fiscal Services Department

P.O. Box 360

Jefferson City, MO, 65102-0360

IT IS ORDERED THAT:

1. The assessment for fiscal year 2008 shall be as set forth
herein.

2. The Budget and Fiscal Services Department of the Commission
shall calculate the amount of such assessment against each public utility.

3. On behalf of the Commission, the Commission’s Executive
Director shall render a statement of such assessment to each public utility
on or before July 1, 2007.

4. [Each public utility shall pay its assessment as set forth herein.

5. The Budget and Fiscal Services Department shall deliver
checks to the Director of Revenue the day they are received.

6. This order shall become effective on July 1, 2007.

Davis, Chm., Murray, Gaw, Clayton,
and Appling, CC., concur.

Dale, Chief Regulatory Law Judge
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USW Local 11-6 v. Laclede Gas Company

Case No.: GC-2006-0390
Decided: June 22, 2007

Gas §16. The Commission upon its review of a filed complaint by USW Local 11-6, which
alleged Laclede had failed to provide safe adequate service relating to the installation of
Automatic Meter Reading Devices on its meters, concluded that the service provided by
Laclede relating to the installation of AMR devices on its meters was safe and adequate.
Therefore, USW Local 11-6's First Amended Complaint was denied on its merits and
dismissed.

APPEARANCES

Sherrie A. Schroder and Mike Evans, Hammond, Shinners, Turcotte,
Larrew and Young, P.C., 7730 Carondelet Avenue, Suite 200, St. Louis,
Missouri 63105, for United Steel Workers of America, Local 11-6, AFL-CIO.

Michael C. Pendergast and Rick Zucker, Laclede Gas Company, 720
Olive Street, Room 1520, St. Louis, Missouri 63101, for Laclede Gas

Company.

Marc D. Poston, Senior Public Counsel, Post Office Box 2230, Jefferson
City, Missouri 65102, for the Office of the Public Counsel.

Robert V. Franson, Senior Counsel, Missouri Public Service Commission,
Post Office Box 360, Jefferson City, Missouri 65102, for the Staff of the
Missouri Public Service Commission.

REGULATORY LAW JUDGE: Morris L. Woodruff, Deputy Chief
Regulatory Law Judge

REPORT AND ORDER

Syllabus: The Commission finds that United Steelworkers Local
11-6 has not proved its allegations against Laclede Gas Company relating
to the company’s installation of automatic meter reading devices on its
meters. Local 11-6’s complaint is denied.
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FINDINGS OF FACT

The Missouri Public Service Commission, having considered all the
competent and substantial evidence upon the whole record, makes the
following findings of fact. The positions and arguments of all of the parties
have been considered by the Commission in making this decision. Failure
to specifically address a piece of evidence, position, or argument of any
party does not indicate that the Commission has failed to consider relevant
evidence, but indicates rather that the omitted material was not dispositive
of this decision.

Procedural History

On April 10, 2006, United Steel Workers Local 11-6, the union that
represents certain employees of Laclede Gas Company, filed a complaint
against Laclede. The complaint alleged Laclede was implementing an
automated meter reading (AMR) program by which an electronic device is
installed on residential meters to remotely read gas usage on the meter.
The complaint alleges that employees of CellNet Technology, Inc., the
company Laclede has contracted with to install the AMR devices, are not
receiving adequate training and as a result, numerous installations have
resulted in meter damage and gas leaks. The complaint asks the
Commission to order Laclede to continue installation of the AMR devices
using its own “trained non-managerial personnel” to ensure the devices are
installed without damaging the meters or causing gas leaks. The complaint
further requests that Laclede be ordered to have its “trained non-managerial
personnel” promptly inspect each of the meters already installed by CellNet.

By a notice issued on April 11, pursuant to Commission Rule 4
CSR 240-2.070(7), the Commission served a copy of Local 11-6's
complaint on Laclede. Laclede timely responded on May 11, with a Motion
to Dismiss Complaint, or in the Alternative, Motion for a More Definite
Statement, and Motion to Strike Request for Relief, and, in the Alternative,
Answer to Complaint.

On August 10, the Commission denied Laclede’s motion to dismiss,
but granted the motion for more definite statement, finding that Local 11-6
failed to plead sufficient facts to support its complaint. The Commission
also granted, in part, Laclede’s motion to strike a portion of the relief
requested by Local 11-6. Specifically, the Commission found that it could
not require Laclede to use specific personnel to carry out the Commission’s
order. Therefore, the Commission struck the term “non-managerial” from
the relief requested by Local 11-6. Local 11-6 was ordered to file an
amended complaint, setting out the facts supporting its claim, no later than
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August21. Local 11-6 filed its First Amended Complaint on August 21, and
Laclede filed its answer on September 20.

The Commission established a procedural schedule requiring the
parties to prefile written direct, rebuttal, and surrebuttal testimony. An
evidentiary hearing convened on December 11, and continued on
December 12. The hearing could not be concluded on those dates, so the
hearing resumed, and was completed on February 26, 2007. Post-hearing
briefs were submitted on April 27.

Installation of Automatic Meter Reading Devices

Gas distribution companies, such as Laclede, determine the
amount of gas a customer uses during a given period of time by installing a
meter on the premises to measure the amount of gas flowing into the home
or business. Historically, that gas meter was read by a human meter reader
who would visually read the dials on the meter and report the reading to the
company. The company would then use the manual meter reading to bill
the customer for the amount of gas used.

Sometimes, a gas meter is installed on the outside of the home or
business. Other times, particularly in older neighborhoods, the meter is
installed inside the customer’s home. Laclede has approximately 250,000
inside meters in its gas distribution system." While a gas company may
have problems visually reading any meter, inside or outside, inside meters
present particular problems for meter readers because someone must be at
home to let the meter reader into the house if the meter is to be read.

If Laclede’s meter reader is unable to get into a house to read the
meter, the company must use an estimated usage amount to calculate the
customer’s bill for that month. If the company continues to have problems
accessing the meter, it will continue to send out bills based on estimated
usage until it is able to obtain an actual meter reading. If the actual meter
reading eventually shows the estimated usage to be lower than actual
usage, a customer may be asked to pay the undercharge in addition to his
or her regular bill, resulting in many angry customers. Indeed, Laclede has
recently faced a complaint before this Commission regarding problems
arising from its estimated billing practices.? The problems resulting from the
inability to access a customers meter can be alleviated by installing an
electronic device on the meter to automatically read the meter and transmit
the reading to the company.

! Seamands Rebuttal, Ex. 42, Page 3, Line 2.
2 Commission Case Number GC-2006-0318.
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In March 2005, Laclede entered into a contract with CellNet
Technologay, Inc. to automate the reading of all 650,000 meters in its service
territories.” CellNet subcontracted with Honeywell Corporation to install the
automated meter reading (AMR) devices.* Honeywell was paid a fee per
device installed® and was responsible for hiring the workers needed to
install the devices. Honeywell turned to Manpower, Inc., a temporary
employment agency, to find the large number of temporary workers needed
to install the AMR devices on Laclede’s meters. At the peak of the
installation process, approximately 85 people were employed as installers.®

Temporary workers hired to install AMR devices were required to
pass a prehire drug and alcohol test, and undergo a criminal background
check, as well as a check of their driving record. The workers were also
required to have a high school diploma or GED, and were required to
provide their own vehicle.” After they were hired, the installers were given a
training program, including safety information, using materials prepared
jointly by Laclede and CellNet.® The installers were not, however, trained
gas workers.

Deployment of the AMR devices began in July 2005.° At the time of
the February 2007 hearing, over 600,000 AMR devices had been installed.
Laclede anticipated that installation of the remaining devices would be
complete by early summer 2007."° So by the time this order is issued, the
installation process will likely be nearly complete.

At the beginning of the hearing, Clark Korbisch, Vice-President of
Customer Operations for CellNet,'"" offered a demonstration of the
technique used by Honeywell and Manpower employees to install the
CellNet AMR devices on Laclede’s existing meters.  Korbisch’s
demonstration revealed the relative simplicity of the installation process.
The installer simply unscrews four screws to detach the original index from
the meter. He or she then screws the AMR module to the meter frame
using the original screw holes, inserts the original index into the AMR
module, and attaches the AMR index cover over the module.'? The AMR

% Seamands Rebuttal, Ex. 42, Page 2, Lines 6-9

* Korbisch Rebuttal, Ex. 7, Page 3, Lines 20-21.

® Deposition of Redepenning, Ex. 31, Page 44, Lines 21-22
® Id. at Page 59, Lines 9-14.

" |d. at Page 47, Lines 17-24.

® Korbisch Rebuttal, Ex. 7, Page 4, Lines 5-8.

° Seamands Rebuttal, Ex. 42, Page 2, Line 9.

® Transcript, Page 1025, Lines 13-23.

" Korbisch Rebuttal, Ex. 7, Page 1, Lines 5-7.

"2 Transcript, Pages 5-15.
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installation takes place entirely on the outside of the meter and never
interferes with the flow of gas.
Does the Installation of an AMR Device Cause the Meter to Leak?

Local 11-6’s complaint alleges that Laclede’s ability to provide safe
and adequate service to its customers is impaired by the installation of AMR
devices on the meters by inadequately trained installers. Despite the
simplicity of the installation process, Local 11-6 contends meters can be
damaged during the installation process in two ways, either of which, it
contends, could result in dangerous gas leaks. Local 11-6's first concern is
based on a couple of incidents early in the installation process.

In their efforts to remove the existing index from some gas meters,
the AMR installers occasionally encountered stripped screws that could not
be removed with a screw driver. With the concurrence of Laclede, CellNet
formed a team of experienced installers who specialized in using a power
drill to drIII |nto the stripped screw and then reverse the drill to back the
screw out.” In separate incidents on January 17** and January 20, 2006, "
an installer apparently drilled too deeply and penetrated into the area of the
meter through which gas flows, causing gas to blow out of the meter.
Following these incidents, Laclede discontinued the use of power drills by
the installers.”® No drilling on meters in the field is allowed. Problem
meters are instead removed and repaired at Laclede’'s meter shop
However, approximately 190 000 meters had been installed before the use
of power drills was stopped

Despite Laclede’s decision to stop the use of power drills in the
installation of CellNet devices in early 2006, one more apparent drill-through
incident was reported. On November 10, 2006, Jim Johnson, a Laclede
service employee was dispatched to a St. Louis area business in response
to a report of a gas smell in the building’s boiler room. Johnson smelled
gas when he arrived and detected a high gas-in-air reading near the AMR
device at the top of the meter.'® Although there was a high level of gas
directly above the meter, the open-air reading in the room away from the
meter was zero and the building was not evacuated.”

'® Seamands Rebuttal, Ex. 42, Page 9, Lines 10-14; Transcript, Page 34, Lines 18-20.
'* Pat White Direct, Ex. 5, Page 5, Lines 19-23.
I Boyle Direct, Ex. 15, Pages 2-3, Lines 15-22, 1-10.
'8 Seamands Rebuttal, Ex. 42, Page 9, Lines 17-18.
"7 Transcript, Pages 313-314, Lines 25, 1-4.
'® Transcript, Page 316, Lines 16-19.
'9 Jim Johnson Direct, Ex. 34, Page 1, Lines 3-16.
2 Transcript, Page 716, Lines 2-7.
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The maintenance supervisor at the business informed Laclede’s
gas worker that an AMR device had been installed on the meter the day
before.?’ Upon investigating the source of the gas leak, Laclede’s gas
worker removed the AMR device and found that two of the screws used to
install the AMR device had penetrated the meter casing, causing the leak.?

Laclede conducted a further investigation of this incident and found
that the two punctures in the “hand hole plate” at the top of the meter
appear to have been made by a drill.?® As a result of his investigation and
discussions with the installer, Patrick Seamands, Laclede’s Chief Engineer,
concluded that the installer did not drill the holes, and that Jim Johnson, the
Laclede gas service worker, was unlikely to have caused the problem.?
The appearance of drilled holes in the meter is therefore an unsolved
mystery.

The safety of using a power drill on a meter through which gas is
flowing is questionable. However, to its credit, Laclede stopped the use of
power drills by CellNet installers after problems first became apparent.
Aside from the mysterious incident in November 2006, there is no evidence
that CellNet installers have used power drills on Laclede meters since the
practice was discontinued in early 2006. The leaks resulting from the early
drill-through incidents were readily apparent and quickly discovered. Any
leak caused by a power drill before their use was discontinued would also
be obvious and would have been discovered long ago. Therefore, the use
of power drills in the installation process is no longer a concern.

Local 11-6's second concern about leaks from meters on which
CellNet devices have been installed is less dramatic. Several members of
Local 11-6, who are Laclede employees, testified that in the course of doing
their jobs they have noticed more leaks from meters since Laclede began to
install the AMR devices. Local 11-6 presented such testimony from several
meter readers, as well as gas workers in Laclede’s service department, and
even from customers. The problem with this testimony is that it is entirely
based on conjecture and anecdotal observations. These witnesses simply
describe leaks they have observed and conclude that the leak must have
been caused by the installation of an AMR device.

While these witnesses appear to be sincere in their beliefs, it is
apparent that they have little knowledge of the interior workings of a gas
meter. For example, Jonathan Guelich, a meter reader, testified to having

' Jim Johnson Direct, Ex. 34, Page 2, Lines 18-19.

22 |d. at Page 3, Lines 6-8.

2 Seamands Supp. Rebuttal, Ex. 43, Page 3, Lines 12-16.
#1d. at Page 7, Lines 11-12.
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found leaks on numerous meters after installation of an AMR device. While
acknowledging that he was not trained in the service area, he testified that it
appeared to him:

sometimes leaks would occur when the AMR device would

be screwed on too tightly, pinching the gasket that

prevents gas from escaping. In others, the AMR device

was not screwed on tightly enough and the gasket would

not effectively seal the meter. In both of these situations,

the gasket would not contain any Ieaks within the meter

itself and therefore gas could leak.?®

At the hearing, during cross examination, Guelich made it clear that the
gasket he was talking about was the “little black gasket” between the actual
meter and the AMR device.?®

Unfortunately for this theory about the cause for gas leaks, Clark
Korbisch, during his demonstration of the installation of an AMR device,
explained that the gasket around the index cover described by Guelich was
designed only to keep insects and anything else out of the index. The
gasket cover is not designed to seal in gas and in fact contains smaII vent
holes designed to prevent the buildup of condensation in the index.?” Thus,
one theory of how an AMR installation could cause a gas leak was
disproved. Yet, Guelich was not aware that the index cover is vented and is
not intended to be gas tight.?®

Even trained gas workers from Laclede’s service department, who
install and remove gas meters as part of their job, do not actually work on
the meter mechanism. If a meter is not working properly, the service
workers simply remove and replace the meter; the nonfunctioning meter is
taken to the meter shop for any necessary repairs. Thus, the gas workers
have little knowledge of the internal workings of a meter. For example, Pat
White, the President of Local 11-6, and a service technician for Laclede,*
acknowledged that he knows little about the details of how an AMR device
works and further that he knows little about the inner workings of a
meter.’’ That did not, however, stop Mr. White from offering his own

% Guelich Direct, Ex. 37, Page 2, Lines 1-9.
% Transcript, Page 824, Lines 5-8.
" Transcript, Page 9, Lines 9-22.
% Transcript, Page 825, Lines 13-16.
% pat White Direct, Ex. 5, Page 1, Lines 7 and 14.
%0 + Transcript, Page 354, Lines 6-17.
Transcnpt Page 392, Lines 24-25.



USW LOCAL 11-6 v. LACLEDE GAS COMPANY

16 Mo. P.S.C. 3d 90

theories about how the installation of an AMR device could cause a gas
leak.

In his direct testimony, White repeats the theory that improper
installation of the index cover gasket can cause a meter to leak.*? He also
was not aware that index covers are vented and are not designed to be gas
tight.** However, in his surrebuttal testimony, White develops a new theory
for how an AMR installation might cause a gas leak.

Laclede’s Chief Engineer, Patrick Seamands explained in his
rebuttal testimony that a meter uses a drive arm extending from the inside
of the meter to turn the dials on the index on the outside of the meter to
register gas usage. A small seal placed at the center box, the location
where the drive arm emerges from the inside of the meter, prevents gas
from escaping from the meter. Over time that internal seal may wear out
resulting in a small gas leak, which Seamands describes as so small as to
be non-hazardous.

Pat White seizes on Seamands explanation to theorize that
improper alignment of the AMR module on the drive axel can cause the
drive axel to turn erratically, causing friction on the center box seal, resulting
inagas leak.*® This new theory is based on nothing more than sg)eculation;
as White concedes, he has done no studies to test his theory.** He also
concedes his lack of knowledge about the center box.>’” Nevertheless,
White confidently offers his opinion that any meter leak discovered after an
AMR device was installed was most likely caused by the installation.®

Laclede did conduct a study to determine whether meters are more
likely to leak after installation of an AMR device. Beginning in October 2005
and continuing through August 2006, all residential meters with AMR
devices that were brought into Laclede’s meter repair shop were given to
two employees, who kept track of the problems they identified with those
meters. Their study revealed that meters with AMR devices were actually
less Iikely to come into the shop with leaks than were meters without AMR
devices.”

%2 pat White Direct, Ex. 5, Page 3, Lines 6-8.

* Transcript, Page 364, Lines 8-13.

% Seamands Rebuttal, Ex. 42, Pages 5-7

% pat White Surrebuttal, Ex. 6, Page 2, Lines 3-19.

* Transcript, Page 365, Lines 9-11.

*" Transcript, Page 366, Lines 16-22.

% Transcript, Page 366, Lines 14-15.

% Seamands Rebuttal, Ex. 42, Pages 7-8, Lines 14-22, 1-17, and Schedule 1.
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After considering the evidence presented by the parties, the
Commission finds that the installation of AMR devices has not caused an
increased number of gas leaks from meters on Laclede’s system.

Other Safety Concerns

Aside from allegations of increased leaks from meters equipped
with AMR devices, Local 11-6 alleges other, more general, safety concerns
resulting from the installation of AMR devices. In particular, Local 11-6
argues that the minimally trained workers sent out to install the AMR
devices may inadvertently cause other problems and are unlikely to identify
gas safety hazards that are not directly related to the installation of the AMR
device.

Certainly, the temporary workers hired by Honeywell and
Manpower to install the CellNet devices are not trained gas workers. As
described in the deposition testimony of Frank Meuting, a temporary worker
who has actually installed the CellNet devices, the training the workers
received was minimal and focused primarily on learning to read the dials of
the meter so that the new device could be properly set®® The safety
training the workers received related primarily to their safety while driving
and on the job,*' and did not allow them to be operationally qualified to
perform operations tasks on gas meters within the meaning of state and
federal gas safety requirements.”” However, there is no reason that the
workers installing the CellNet need to be trained gas workers.

As the Commission saw for itself during the demonstration offered
at the beginning of the hearing, the installation of an AMR device is a simple
task that does not require a great deal of education or training. The training
the installers received was sufficient to prepare them for that task.

Local 11-6 expressed concern that an installer who roughly handled
a meter might inadvertently Ioosen the union connecting the meter to the
gas line resulting in a gas leak.*® Pat White testified that he had seen such
leaks occur when trained gas workers were working on a meter so he
assumed the same could happen when an installer was working on a
meter.*

Local 11-6’s concerns about installers handling meters roughly are
really just speculations about what could happen. Nothing about the

“? Testimony of Meuting, Ex. 4.

! Copies of the PowerPoint safety presentations shown to new temporary workers are
attached to the Deposition of Debra Redepenning, Ex. 31.

“2 Transcript, Page 913, Lines 1-5.

“® pat White Surrebuttal, Ex. 6, Page 1, Lines 11-13.

* Transcript, Page 375-376, Lines 17-25, 1-11.
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process for installing the AMR device requires the installer to handle the
meter in a manner that is likely to loosen a union and cause a leak. Those
installers carry pliers and screwdrivers, not hammers and pipe wrenches so
it is unlikely they will routinely bang away on the meters.** Of course,
strange things can happen, but if an installer smells gas while working on
the meter, the installer is instructed to immediately report that leak to
Laclede.** On numerous occasions, installers did report gas leaks they
discovered while on the job.*’

As it happens, a gas leak incident similar to the hypothetical
problem described by Local 11-6 did, in fact, occur. On December 19,
2006, Mark Boyle was dispatched to a residence to investigate a reported
gas smell. When he arrived, he found a high level of gas in the house.
Boyle immediately turned off the gas and aired out the house, but did not
evacuate the residents.*® After the level of gas in the home dropped to a
safe level, Boyle determined that the gas was Ieaking9 from a loose union.
He was able to stop the leak by tightening the union.™ Boyle testified that
the leak probably resulted from a leaking rubber seal in a 30 year-old
union.®® A CellNet employee had been in the home less than an hour
earlier to reprogram a previously installed AMR device. The CellNet
employee denied smelling gas before he left the home.®' No one knows
what caused the gas leak, but it is possible the CellNet employee’s activities
in reprogramming the AMR device caused the old rubber seal to further
loosen, allowing the leak to occur.®

This was an unfortunate incident that fortunately did not have tragic
consequences. However, it was only one incident and there is no indication
it was anything other than an isolated event. If the old rubber seal was in
poor shape, the same leak could have occurred the day before if the
customer had simply bumped the meter while cleaning house. Such things
do happen and the only way to avoid any risk of a gas leak would be to
station a trained gas worker in the home at all times.

Local 11-6’s second safety concern does not involve hazards that
may be created by the AMR installation process, rather it is concerned that
the relatively untrained installation workers will be unlikely to discover

“® Transcript, Page 26, Lines 2-10.

“® Transcript, Page 30, Lines 20-23.

T Ex. 10HC is a list of such calls.

“® Boyle Deposition, Ex. 27, Pages 70-75.

“°|d. at Page 106.

%01d. at Page 112.

%! Seamands Supplemental Rebuttal, Ex. 43, Pages 10-11, Lines 20-23, 1-22.
521d. at Page 17, Lines 12-22.
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unrelated safety hazards near the meter; hazards that a trained gas worker
might be able to spot while working on the meter.

The temporary installation workers are not trained to spot corrosion,
or other safety hazards, while they are installing the AMR devices. If
trained gas workers were installing the AMR devices instead, they would
presumably be more likely to be able to identify such dangerous conditions
in the home. Testimony offered by Local 11-6 described several occasions
on which hazardous conditions were identified shortly after installers had
been on the premises, without noticing the danger. However, even trained
gas workers may have difficulty identifying such dangers, as illustrated in
the events described by gas worker Everett Minton, when a corroded plpe
broke while he was working on it, causing gas to blow in to a basement.

In considering Local 11-6's argument, it is important to realize that
the installation of the AMR devices is not intended to function as a safety
inspection. Commission rules require Laclede to perform leak and
corrosion inspections on customer meters every three years Laclede also
does home-sale inspections when a customer’s home is sold.* Laclede will
still do all those inspections, and the installation of the AMR device does not
count as an inspection. In other words, the installation of the AMR device is
in addition to, rather than a substitute for, the other ongoing safety
inspection requirements.

Local 11-6's final safety concern is with the allegedly erratic
movement of the test dials on meter indexes equipped with an AMR device.
The dials in question are the half foot dial and the two foot dials, which are
test dials not used in meter reading for billing purposes. Laclede explains
that several years ago meter manufacturers made a design change to
meter indexes to reduce friction on the drive axel, which allows the test dials
to move more freely.*® Essentially, the dial hand can fall from force of
gravity, ahead of the moving gears, with the gears catching up to the dial
hand on the upswing. As a result, the movement of these test dials can be
erratic, although the erratic movement does not affect the accuracy of the
meter.

However, gas workers may “spot” the test dials on the meter to
check for possible leaks downstream from the meter. Erratic movement
can affect that spotting process. To deal with this problem, Laclede sent a
technical update to its gas workers advising them that the test dials should

o -, Transcript, Pages 597-620.

% Seamands Rebuttal, Ex. 42, Page 10, Lines 7-13.
% > Transcript, Page 585, Lines 21-23.

% Seamands Rebuttal, Ex 42, Page 12, Lines 7-10.
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be spotted when both test hands are on the upswing.”’ Laclede believes
this simple solution corrects the problem,? and Staff's witness agrees.*

The Commission finds that any safety issues associated with the
erratic movement of test dial have been adequately addressed by Laclede.
Furthermore, Local 11-6’s witness indicated that erratic movement of the
test hands is also a problem with factory installed AMR indices.®
Therefore, the erratic movement of test dials seems to be a hardware
problem that is not the result of any installation error.

After considering the evidence presented by the parties, the
Commission finds that Local 11-6’s safety concerns about the installation of
AMR devices are unfounded.

Lack of Adequate Records

In its post-hearing brief, Local 11-6 concedes the “dearth of data
from which an informed decision can be made in regard to the safety and
adequacy of the AMR installation.”®" Local 11-6 blames this lack of
evidence on what it describes as inadequate record keeping by Laclede and
CellNet, and contends the inadequate record keeping creates a hazard for
Laclede’s customers.

Local 11-6 argues that Laclede should have conducted, and
documented, an investigation before engaging CellNet to install AMR
devices on its meters. Local 11-6 does not clearly describe precisely what
would have been included in such an investigation, nor does it cite any rule
or statute requiring Laclede to conduct such an investigation. The evidence
presented to the Commission establishes that no gas safety incident reports
resulting from AMR installation have ever been filed with the National
Transportation Safety Board.®? Furthermore, the evidence establishes that
CellNet has been providing AMR service for more than ten years and has
installed about 3.5 million AMR devices on gas meters in that time.*® There
is no basis to conclude that Laclede should have conducted any additional
investigation before contracting with CellNet to install AMR devices on its
meters.

Local 11-6 also alleges that Laclede and CellNet failed to keep
adequate records regarding the installation of AMR devices. Again, Local

*7 Exhibit 9.

%8 Seamands Rebuttal, Ex. 42, Page 12, Lines 14-18.

% Transcript, Page 970, Lines 8-17. 4

€ Carlton Direct, Ex. 13, Page 3, Lines 5-9. Also, Transcript, Page 490, Lines 1-12.
" USW Local 11-6's Post-Hearing Brief, Page 12.

®2 Transcript, Page 851-852, Lines 1-25, 1-14.

& Korbisch Rebuttal, Ex. 7, Page 2, Lines 11-16.
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11-6 does not allege that Laclede has failed to comply with any particular
statute or regulation regarding record keeping. The evidence shows that
CellNet kept a record of anytime one of its employees discovers and reports
agas leak.* Indeed a record of such reports was offered into evidence by
Local 11-6.%° Laclede kept incident reports, known as CIS reports, about
leak investigations during the installation process.®® The Commission’s
Staff, which is responsible for reviewing the records maintained by Laclede,
did not state any concerns about the utility’s record keeping.

Local 11-6 has been unable to document safety hazards resulting
from installation of AMR devices on Laclede’s gas meters. Rather than
concede the lack of such evidence, Local 11-6 asks the Commission to
blame the lack of such evidence on poor record keeping by Laclede. There
is no evidence to justify casting such blame on Laclede.

CONCLUSIONS OF LAW

The Missouri Public Service Commission has reached the following
conclusions of law:

1. Laclede is a “Gas Corporation” and a “Public Utility,” as those
terms are defined at Section 386.020 (18) and (42), RSMo Supp. 2006. As
such it is subject to regulation by this Commission.

2. Section 393.130.1, RSMo Supp. 20086, provides:

Every gas corporation, every electrical
corporation, every water corporation, and every
sewer corporation shall furnish and provide such
service instrumentalities and facilities as shall be
safe and adequate and in all respects just and
reasonable. . . .

3. Local 11-6 is authorized to bring a complaint against Laclede by
terms of Section 386.390, RSMo 2000.

4. Asthe parteg bringing a complaint, Local 11-6 has the burden of
proving its allegations.

5. Section 386.310.1, RSMo 2000, provides as follows:

& Transcript, Page 292, Lines 12-14.

® Ex. 10HC.

% Transcript, Page 544, Lines 14-16.

¥ State ex rel GS Technologies Operating Co., Inc. v. Pub. Serv. Comm’n, 116 S.W.3d 680 (
Mo. App. W.D. 2003).



USW LOCAL 11-6 v. LACLEDE GAS COMPANY

16 Mo. P.S.C. 3d 96

The Commission shall have power, after a hearing

had upon its own motion or upon complaint, . . . to require

every person, corporation, municipal gas system and

public utility to maintain and operate its line, plant, system,

equipment, apparatus, and premises in such manner as to

promote and safeguard the health and safety of its
employees, customers, and the public, and to this end to
prescribe, among other things, the installation, use,
maintenance and operation of appropriate safety and other
devices or appliances, to establish uniform or other
standards of equipment, and to require the performance of

any other act which the health or safety of its employees,

customers or the public may demand, . . .

The pertinent portion of Section 393.130.1, RSMo Supp. 2006, provides as
follows:

Every gas corporation, . . .shall furnish and provide such

service instrumentalities and facilities as shall be safe and

adequate and in all respects just and reasonable. . . .

These sections give the Commission authority to order Laclede to take
appropriate and necessary actions needed to maintain the safety and
reliability of its gas distribution system.

6. Local 11-6 presented testimony from several Laclede
customers who, after learning about Local 11-6's concerns about
installation of the AMR devices through the news media, asked Laclede to
have a trained Laclede, union gas worker install the AMR device on the
meter in their home. Laclede refused, in general, to accede to those
requests; in some instances telling the customers that they would need to
pay an extra fee to have the AMR device installed by a Laclede gas worker
instead of a contracted installer.®®

Testimony was presented at the hearing as to whether Laclede’s
tariffs allowed it to charge customers for such services. Staff testified that
such charges were allowed by Laclede’s tariff,*® but there was no evidence
indicating that any customer had actually been charged for installation of an
AMR device by a union worker. The Commission does not need to
determine whether Laclede’s tariff would allow such charges, because
customers clearly have no right to demand that a utility’s work be done by a
particular class of employee. As the Missouri Supreme Court has

® Waites Direct, Ex. 21, Page 1-2, Paragraph 5.
® Transcript, Page 758, Lines 19-23.
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established, “[tlhe customers of a public utility have a right to demand
efficient service at a reasonable rate, but they have no right to dictate the
methods which the utility must employ in the rendition of that service.”™
DECISION

After applying the facts as it has found them to the applicable law,
the Commission has reached the following decisions regarding the issues
described by the parties in the List of Issues filed before the start of the
hearing.

1. Has the installation of AMR modules by Laclede violated
Section 393.130.1 RSMo (safety and/or adequacy) or any gas safety
law, rule, order, or decision of the Commission?

As a public utility, Laclede is required to provide safe and adequate
service to its customers. Local 11-6’s complaint alleged that Laclede had
failed to provide safe and adequate service relating to the installation of
AMR devices on its meters. Local 11-6 has failed to present sufficient
evidence to prove its allegations. The Commission concludes that the
service provided by Laclede relating to the installation of AMR devices on
its meters is safe and adequate.

2. If so, what is the appropriate remedy?

Local 11-6 asks the Commission to order Laclede to 1) use trained
gas workers to install all remaining AMR devices on meters not yet
retrofitted, 2) use trained gas workers to inspect every meter that is
equipped with an AMR device at the rate of 80,000 meters per month, 3)
compile a hazard analysis schedule relating to the required inspections, and
4) require service employees to pressure test lines any time they have to
shut the lock cock off or turn it on.”

Since the Commission has found the service provided by Laclede
to be safe and adequate, no remedy is appropriate.

IT IS ORDERED THAT:

1. USW Local 11-6’s First Amended Complaint is denied on its merits and
is therefore dismissed.
2. This Report and Order shall become effective on July 2, 2007.

Davis, Chm., Murray, and Appling, CC., concur,
Gaw and Clayton, CC., dissent;
and certify compliance with the provisions
of Section 536.080, RSMo 2000.
DISSENTING OPINION OF COMISSIONERS

™ State ex rel City of St. Joseph v. Pub. Serv. Comm’n, 30 S.W. 2d 8, 14 (Mo. banc 1930).
™ USW Local 11-6's Post-Hearing Brief, Pages 32-33.
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ROBERT M. CLAYTON il AND STEVE GAW

These Commissioners respectfully dissent from the majority Report
and Order in this case. By dismissing this claim for insufficient evidence, the
majority fails to consider and address important safety concerns. It is the
Commission's role to regulate the industry in such a way as to ensure safe
and adequate service, especially in an industry where unsafe procedures
may lead to serious injury or death. Therefore, any suggestions of unsafe
service should be taken seriously and addressed promptly. In this case,
USW Local 11-6 puts the Commission on notice that temporary workers
with no required training to work on gas meters are being used to install
AMR devices on gas meters in Laclede's natural gas distribution system.

Ultimately, the majority found that Local 11-6 failed to present
sufficient evidence to prove that installation of AMR modules was not a safe
and adequate service. These Commissioners argue that sufficient concerns
are raised for the Commission to mandate that properly trained workers be
used to install such meters or that a system of inspection be put in place to
ensure the highest degree of safety for Missouri's gas customers.

The majority dismisses the evidence presented by Laclede's
customers, Local 11-6 workers and workers from Laclede's Construction
and Maintenance Department, meter readers, and Service Department as
"conjecture and anecdotal observations." Testimony includes reports of
leaks found by trained workers subsequent to installation of the AMR
devices by temporary workers as well as the general resistance to reports
of problems." Cellnet installers stated they were not required to report all
leaks. Yet placing this responsibility to differentiate between leaks that are
dangerous and those that are not on temporary workers raises serious
concerns.? Instances like these point to the need to examine the safety of
using untrained workers to install AMR devices. Instead of treating these
anecdotes as a lack of evidence, the Commission should recognize them as
an indication that a closer look at the adopted installation practice is
needed.

While the majority refers to the instances of drilling on meters, they
ignore significant safety implications of such practices by temporary
workers. The training manuals for AMR installation note that each tool
bucket includes a power drill. Improper use of power drills on installation
can cause gas leaks. The temporary workers have no training regarding the

! See generally, USW Local 11-6's Pre-Hearing Brief.
2 Testimony of Frank Meuting, Page 114-115.
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flow of gas in the meter or gas safety. In addition, they receive piecework
pay for the first 50 meters and then higher pay for every 10 meters in
excess of 50 on which they installed an AMR. The workers have financial
incentive to use power drills. Even the majority acknowledges that a drill
caused a leak on a meter after installers were instructed not to use power
drills.

The majority mentions that installers were instructed to report
problems and did. However, testimony is that in at least one case it was the
consumer not the temporary worker who noticed the gas leak that was
reported. The general training provided to the temporary workers did not
require or encourage installers to report leaks. Neither did the reporting
form given to workers Disincentives such as being reprimanded or fired did
not exist for failing to report a potentially dangerous situation.

Safety is not a zero sum equation. People should not be put in
danger because a company wanted to save money, increase efficiency, or
finish a project ahead of schedule. The Commission should develop a plan
to oversee installations of AMRSs to address the safety concerns presented
by industry-trained specialists. This may mean using gas-trained workers to
complete the installation or inspecting random samples of installed meters
to ensure safety. The Commission should consider whether to more fully
discuss issues such as the use of electric drills on gas meters and
appropriate training procedures for temporary workers. The most
appropriate manner to address each of the concerns would be to involve all
stakeholders, gas utilities and other experts in a statewide rulemaking
docket.

For the reasons above, these Commissioners respectfully dissent.

In the Matter of Union Electric Company d/b/a AmerenUE’s Tariffs
Increasing Rates for Electric Service Provided to Customers in the
Company’s Missouri Service Area*

Case No.: ER-2007-0002
Decided: June 28, 2007

Electric § 1. The Commission’s Report and Order was clarified to provide that AmerenUE shall
pay interest to ratepayers at its short-term borrowing rate for annual accrued SO, sales above
a base level of $5 million and shall collect carrying costs from ratepayers at the same rate if
sales fall below that base level.

*This case was appealed to the Missouri Court of Appeals (WD69259) and affirmed. See 274
S.W. 3d 569 (Mo. App. W.D. 2009)
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ORDER DENYING APPLICATIONS FOR REHEARING, GRANTING
CLARIFICATION, AND CORRECTING ORDER NUNC PRO TUNC

On May 22, 2007, the Commission issued a Report and Order
regarding Union Electric Company d/b/a AmerenUE’s tariffs to increase its
rates for electric service. That Report and Order became effective on June
1. On May 31, the Office of Administration and the Department of
Economic Development (the State of Missouri); the Consumers Council of
Missouri; the Missouri Industrial Energy Consumers; the Office of the Public
Counsel; and AmerenUE filed timely applications for rehearing. AmerenUE
filed a response to the other applications for rehearing on June 11. No
other responses were filed.

Section 386.500.1, RSMo (2000), indicates the Commission shall
grant an application for rehearing if “in its judgment sufficient reason
therefor be made to appear.” The applications for rehearing restate the
positions the parties espoused at the hearing. The Commission rejected
those positions in its Report and Order. Each application for rehearing will
be denied.

The Commission will, however, address an issue raised in the
applications for rehearing to further explain the Commission’s decision. The
applications for rehearing filed by Public Counsel, the State, the Consumers
Council of Missouri, and MIEC, note that the Commission’s Report and
Order spoke approvingly of the testimony offered by MIEC’s expert witness,
Michael Gorman, regarding an appropriate return on equity. As indicated in
the Report and Order, Gorman’s overall recommendation for a return on
equity was 9.8 percent, but the Commission found a 10.2 percent return on
equity to be appropriate. The requests for rehearing seize upon one
sentence of the Report and Order that states Gorman’s overall
recommendation should be “pushed up a bit in recognition of the
Commission’s denial of AmerenUE’s request for a fuel adjustment clause.”
Based on that sentence, the parties argue that the Commission arbitrarily
and inappropriately added .4 percent to the allowed return on equity for the
denial of a fuel adjustment clause.

That argument ignores the bulk of the Commission’s explanation for
why it found a 10.2 percent return on equity to be appropriate. In fact, as
indicated in the Report and Order, the Commission found Gorman’s Bond
Yield Plus Risk Premium Model and Capital Asset Pricing Model, both
indicating an appropriate return on equity of 10.2 percent or greater, to be
more reasonable than his DCF analysis that resulted in a recommended
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return on equity of 9.2 percent. Gorman'’s proxy group for his DCF analysis
consisted of 13 comparables, which was smaller and less reliable than the
proxy groups suggested by some of the other experts providing return on
equity testimony in this case. Thus an upward adjustment to account for
manipulation of the proxy group to achieve an artificially low number is
appropriate.

Gorman'’s testimony, in its totality, was and is the most credible of
all the testimony offered on the issue; however, it was not without its
shortcomings as evidenced above and with regard to the issue of fuel
adjustment. Gorman failed to identify which members of his proxy group
were already operating with a fuel adjustment clause and what the effect
might be on the company if its request for a fuel adjustment mechanism
were denied. There is abundant evidence in this proceeding and in other
proceedings before this Commission that most vertically-integrated utilities
operating in states that are not restructured have fuel adjustment clauses
and less risk. When Billie LaConte, the return on equity witness for the
Missouri Energy Group, was asked the following question by a
Commissioner: “If we did not give AmerenUE a fuel adjustment clause, then
what would your recommendation be in order to try not to hurt this
company?”, she replied: “I would suggest that the Commission allow a
small adjustment on the return on equity to reflect that, ..."." Accordingly, it
is appropriate to compensate companies with additional basis points for
assuming that risk and the addition of 40 basis points to Gorman’s
recommendation is just and reasonable under these circumstances.

More fundamentally, the criticisms of the Commission’s return on
equity decisions are based on the mistaken assumption that the
Commission must accept, without change, a return on equity
recommendation suggested by one of the expert witnesses. None of the
return on equity experts offering their testimony in this case recommended
a return on equity of 10.2 percent, but the Commission is not limited to
simply choosing from among the submitted expert recommendations when
establishing a return on equity.

Establishing a return on equity is part of the Commission’s attempt
to establish just and reasonable rates. As the Missouri Court of Appeals
has indicated, “[under the statutory standard of ‘just and reasonable’ it is the
result reached not the method employed which is controlling. It is not
theory but the impact of the rate order which counts.”” For all the reasons

! Transcript, Page 2945, Lines 13-18.
2 State ex rel. Assoc. Natural Gas Co. v. Pub. Serv. Com’n of Missouri, 706 S.W. 2d 870, 873
(Mo App. W.D. 1985)
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setoutin its Report and Order, the Commission has established a return on
equity it believes to be just and reasonable. The criticisms of the return on
equity allowed by the Commission are without merit and do not justify
rehearing.

The State’s application for rehearing also raises a matter that can
properly be described as a request for clarification rather than a request for
rehearing. In criticizing the Commission’s decision to establish an annual
base level of SO, sales of $5 million, the State points out that while the
Commission’s decision creates a tracking mechanism to account for sales
over and under that $5 million base level, it does not indicate whether
AmerenUE should pay interest to ratepayers for accrued sales over that
amount, or collect carrying costs from ratepayers if sales fall below the base
level. The Commission’s Report and Order is silent on that question and
that silence could result in confusion and misunderstandings in a future rate
case. Therefore, the Commission will clarify its Report and Order to provide
that AmerenUE shall pay interest to ratepayers at its short-term borrowing
rate for annual accrued SO, sales above a base level of $5 million and
collect carrying costs from ratepayers at the same rate if sales fall below
that base level. Interest or carrying costs shall be calculated based on the
amount by which the balance in the tracking account varies from the $5
million baseline established in the Report and Order, on December 31,
2007, and each subsequent December 31, until the Commission issues a
final order in AmerenUE’s next rate case.

AmerenUE’s application also raises a matter for which it seeks
clarification. At page 95 of its Report and Order, the Commission
addresses an issue defined as “Net Salvage Percentage to be Used for
Assets in Account 322.” In its decision on this issue, the Commission held
that an additional .2 percent should be added to the depreciation rate for
Account 322. However, the Commission also found that Staff and
AmerenUE’s agreement that an additional .1 percent should be added to
the depreciation rates for other nuclear plant accounts was not identified as
a separate issue and was not supported by any evidence. Therefore, the
Commission found that it had no basis for making a decision regarding
those accounts.

AmerenUE interpreted the Commission’s inability to decide whether
an additional .1 percent should be added to the depreciation rates for other
nuclear accounts to mean that the net salvage percentages for those
accounts must be set at zero. As a result, AmerenUE calculated its rates
using zero net salvage percentages for those accounts — specifically
accounts 321, 323, 324, and 325. Because net salvage percentages for
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those accounts were set at zero, AmerenUE’s allowed revenue requirement
was reduced by approximately $1 million below the revenue requirement
contemplated in the Report and Order. The compliance tariffs submitted by
AmerenUE and approved by the Commission reflect that lower revenue
requirement, although AmerenUE indicates it does not believe the
Commission intended that result.

AmerenUE explains that the depreciation rates proposed by Staff in
its testimony include net salvage percentages of -3 percent for account 321,
-3 percent for account 323, -2 percent for account 324, and -1 percent for
account 325. Those net salvage percentages were not challenged by any
party and AmerenUE contends the Commission should have ordered it to
use those net salvage percentages for those accounts.

AmerenUE is correct. In holding that it lacked sufficient evidence to
decide whether to add .1 percent to the net salvage percentages proposed
by Staff for accounts 321, 323, 324, and 325, the Commission did not set
those net salvage percentages at zero. The net salvage percentages
proposed for those accounts by Staff are reasonable and are not opposed
by any party. AmerenUE shall use those net salvage percentages when
calculating its allowed revenue requirement. AmerenUE maiy file tariffs to
reflect the revised calculations.

AmerenUE also identified three factual errors in the Report and
Order that it suggests be corrected nunc pro tunc. First, AmerenUE'’s legal
counsel is identified in the Report and Order as James B. Lowrey. The
attorney’s last name is in fact spelled Lowery. Second, the Report and
Order, at page 9, states that AmerenUE serves approximately 2 million
customers in Missouri. In fact, AmerenUE serves approximately 1.2 million
Missouri customers. Third, at page 75 of the Report and Order, the
Commission indicates it will establish a regulatory tracking mechanism
“without including a base amount of SO, sales in AmerenUE’s revenue
requirement.” In fact, later in the Report and Order, the Commission
included a base amount of $5 million in the regulatory tracker. All the
identified factual errors will be corrected nunc pro tunc.

IT IS ORDERED THAT:

1. The Office of Administration and the Department of
Economic Development’s (the State of Missouri’s) Application for Rehearing
is denied.

2. The Consumers Council of Missouri's Application for
Rehearing is denied.
3. The Missouri Industrial Energy Consumers’ Application for

Rehearing is denied.



UNION ELECTRIC COMPANY D/B/A AMERENUE

16 Mo. P.S.C. 3d 104

4. The Office of the Public Counsel's Application for
Rehearing is denied.

5. Union Electric Company d/b/a AmerenUE’s Application for
Rehearing is denied.

6. The Commission’s Report and Order is clarified to provide that
AmerenUE shall pay interest to ratepayers at its short-term borrowing rate
for annual accrued SO, sales above a base level of $5 million and collect
carrying costs from ratepayers at the same rate if sales fall below that base
level. Interest or carrying costs shall be calculated based on the amount by
which the balance in the tracking account varies from the $5 million
baseline established in the Report and Order, on December 31, 2007, and
each subsequent December 31, until the Commission issues a final order in
AmerenUE’s next rate case.

7. The Commission’s Report and Order is clarified to provide
that AmerenUE shall use the following net salvage percentages when
calculating its allowed revenue requirement:

Account 321 -3%
Account 323 -3%
Account 324 -2%
Account 325 -1%
AmerenUE shall file tariffs to reflect the revised calculations.

8. The following items in the Commission’s May 22, 2007
Report and Order are corrected nunc pro tunc:

a. In the Appearances section of page 1, the name of
AmerenUE’s attorney is correctly spelled Lowery,
not Lowrey;

b. On page 9, AmerenUE serves approximately 1.2
million Missouri customers, not 2 million; and

C. On pages 74-75 the following sentence is deleted:
“For those reasons, the Commission finds it in the
long-term best interest of ratepayers to establish a
regulatory tracking mechanism without including a
base amount of SO, sales in AmerenUE'’s revenue
requirement.”

9. This order shall become effective on July 8, 2007.

Davis, Chm., Murray, Clayton and Appling, CC., concur
Gaw, C., dissents

Woodruff, Deputy Chief Regulatory Law Judge
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In the Matter of the PGA Filing for Laclede Gas Company

Case No. GR-2004-0273
Decided June 28, 2012

Gas § 42. Staff's proposal to disallow $2,055,864 in costs for first-of-month demand charges
for swing supply natural gas incurred by Laclede Gas Company in its 2003-2004 ACA period
was rejected after Laclede successfully proved the questioned expenditures to have been
prudent.

APPEARANCES

Michael C. Pendergast, Vice President and Associate General Counsel,
and Rick Zucker, Assistant General Counsel-Regulatory, Laclede Gas
Company, 720 Olive Street, St. Louis, Missouri 63101, for Laclede Gas
Company.

Marc D. Poston, Senior Public Counsel, Office of the Public Counsel, Post
Office Box 2230, Jefferson City, Missouri 65102, for the Office of the Public
Counsel and the public.

Lera L. Shemwell, Senior Counsel, Steven Reed, Litigation Counsel, and
Blane Baker, Legal Counsel, Missouri Public Service Commission, Post
Office Box 360, Jefferson City, Missouri 65102, for the Staff of the Missouri
Public Service Commission.

REGULATORY LAW JUDGE: Nancy Dippell, Deputy Chief.

REPORT AND ORDER

Syllabus: This order finds that under the specific facts of this case,
Laclede Gas Company was not imprudent in purchasing the right to buy
swing supply gas at first-of-month pricing during the 2003-2004 Actual Cost
Adjustment (ACA) period. In addition, Laclede Gas Company is directed to
adjust its ACA balance.

Procedural History
This case was opened to review the ACA filing of Laclede in order
to set the ACA and refund balances with regard to Laclede’s Purchased
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Gas Adjustment (PGA) clause. The Staff of the Missouri Public Service
Commission reviewed Laclede’'s actual gas costs and conducted an
analysis of its billed revenues for the period October 1, 2003, through
September 30, 2004. Staff filed its recommendation on December 29,
2005, in which it requested certain disallowances be made in Laclede’s
ACA balance. Laclede filed its response on February 27, 20086, in which it
disagreed with Staffs disallowances and responded to the
recommendations of Staff.

Following some technical conferences and negotiations, Staff filed
a notice on August 24, 2006, informing the Commission that parties had
resolved all issues with the exception of a disallowance for the purchase of
swing supplies at first-of-month (FOM) prices.

Prefiled testimony and prehearing briefs were received, and a
hearing was held on January 29, 2007, at which all parties were
represented by counsel. The post-hearing briefs were filed on March 5,
2007.

On June 13, 2007, per the Commission’s order, Staff filed Staff's
Supplemental Recommendation setting out the (over)/under-recovery of
ACA and refund balances to be collected from ratepayers as a result of this
case. Staffincluded the balances to be recovered for both the inclusion and
disallowance of swing supply demand charges. On June 20, 2007, Laclede
responded stating that it had no objection to Staff's calculations as
presented in the supplemental recommendation with the exception that the
LP Sales balance was incorrect. Staff filed a further response on June 21,
2007, stating its concurrence with Laclede. No response was received from
the Office of the Public Counsel.

On February 13, 2007, the Errata Sheet of David Sommerer was
received. This Errata Sheet modifies the Deposition of David Sommerer
taken on January 18, 2007, received into evidence as Exhibit 11. No
objection was received to the Errata Sheet and it is hereby incorporated into
Exhibit 11 and admitted into evidence.

The parties identified three primary issues in this case: 1) Was it
imprudent of Laclede to purchase the right to buy swing supply gas at first-
of-month (FOM) pricing during the 2003-2004 ACA period?; 2) If so, were
Laclede’s customers harmed by this action?; 3) If customers were harmed,
in what amount were they harmed, and what amount of gas costs, if any,
should be disallowed to Laclede?
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Findings of Fact
The Missouri Public Service Commission, having considered all of

the competent and substantial evidence upon the whole record, makes the
following findings of fact:

1. Laclede is a Missouri corporation engaged in providing
natural gas service in the areas of Missouri certificated to it by the
Commission.

2. The ACA period at issue is the period from October 1,
2003, through September 30, 2004."

3 Laclede has filed tariff sheets for the 2003-2004 ACA
period which were approved by the Commission as interim and subject to
refund.

4. In its PGA filings Laclede estimated its gas costs for the
upcoming year.
5. In the ACA audit, Staff reconciled the estimated costs

with the actual cost of gas to ensure that the claimed costs are properly
attributed to the period under review and that the pipelines and natural gas
suppliers charged Laclede the correct amounts for the volumes received
and under the appropriate contract rates.?

6. Staff also reviewed Laclede’s gas purchasing practices to
determine the prudence of the purchasing and operating decisions.®
7. Based on its review, Staff recommended, among other

things, that Laclede’s ACA balance be adjusted by $2,055,864* for
Laclede’s swing supply demand charges.

8. Without Staff's proposed disallowance, the parties agree
that the following ACA and Refund balances should appl

Ending ACA
Balance $18,661,505 $1,032,722 $(3,604) $3,294 $464,331 $18,752 $348,488

' Exhibit 1, Sommerer Direct, p. 5.

2 Exhibit 1, Sommerer Direct, p. 4.

® Exhibit 1, Sommerer Direct, p. 5.

* Staff's requested disallowance was originally $2,424,020, but was amended at the hearing to
$2,055,864. See, Exhibit 10; Transcript p. 38.

® Staff Recommendation, filed December 29, 2005, Staff Notice to the Commission, filed
August 24, 2006, Staff's Supplemental Recommendation, filed June 13, 2007, Laclede Gas
Company’s Response to Staff's Supplemental Recommendation, filed June 20, 2007, and
Staff's Correction to Its Supplemental Recommendation, filed June 21, 2007.
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9. “Swmg supply” is one of several types of gas supply
which Laclede utilizes.®
10. Swing supply has great flexibility in that it allows the

buyer to order the gas on very quick notice, and allows the buyer to take
anywhere from zero volume to the Maximum Daily Quantity.’

11. Swing supply is sometlmes characterized as peaking
supply in that it is only used on colder days
12. Swing contracts provide Laclede with flexibility to

increase or decrease its requests for gas in response to changing weather
and customer requirements and for flexibilitg in managing storage so that
Laclede complies with its storage contracts.

13. Natural gas prices are commonly established by a
published index."

14. A FOM index is established each month and represents a
sampling of prices during the last few days of the prior month.’

15. Similar to a FOM index, a daily index is published.'

16. Laclede has traditionally used a FOM index for its swing
supplies.”

17. Laclede consistently paid demand charges in connection

with these swing supplies for at least a decade prior to the 2003-2004 ACA
period. ™

18. Swing supplies priced at the FOM index also have
producer demand charges associated with them.'

19. A producer demand charge is a fixed charge paid to
suppliegs for holding natural gas supplies ready to be delivered to the
buyer.

20. The producer demand charge is pa|d each month even if
no gas is nominated from a contract for that month.’

® Ex. 1, Sommerer Direct,
" Ex. 1, Sommerer Direct,
8 Ex. 1, Sommerer Direct,
° Ex. 1, Sommerer Direct,
' Ex. 1, Sommerer Drrect,
" Ex_ 1, Sommerer Direct,
2 Ex. 1, Sommerer Direct,
. 1, Sommerer Direct,
“Ex. 4,p.7.
1

1

1

.p.p.p.p-o'o'o-c
oN~Ne @I

' Ex. 1, Sommerer Direct, p. 8.
' Ex. 1, Sommerer Direct, p. 8.
7 Ex. 1, Sommerer Direct, p. 8.
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21. Laclede structured its swing supply contracts for the
2003-2004 ACA period so that it paid the FOM price for all swing supplies
bought for a particular month.'®

22. An alternative to FOM pricing is to pay the daily index
prices for swing supply.

23. Fixed producer demand charges for daily pricing tend to
be less than for FOM pricing. ™

24. The daily index price for gas may be higher or lower than
the FOM price depending on the market fluctuations. Overall, daily prices
tend to be higher than FOM prices.?

25. In both FOM and daily pricing, the price the local
distribution company will eventually pay for the gas is unknown until after
the index price is set.?'

26. Laclede conducted a formal study regarding the
1995-1996 winter heating season with regard to demand charges (the
“1995 study”).

27. The 1995 study contained data for only one heating
season.”
28. The 1995 study as prepared showed that Laclede

received a benefit by purchasing gas at the FOM pricing even though
demand charges were paid.

29. This was the only formal study that Laclede conducted
with regard to examining demand charges, until after the 2003-2004 ACA
period.

30. Laclede did not perform a formal study comparing FOM
pricing demand charges to daily pricing demand charges.

31. The 1995 study assumed that demand charges for FOM
pricing were the same as those for daily pricing.?

32. The 1995 study did not segarate Laclede’s gas supplies
into base load, combo, and swing supplies.’

33. The 1995 study did not segarate the off-system sales

costs and revenues from on-system supplies.

'8 Ex. 1, Sommerer Direct, p. 8.

'S Ex. 1, Sommerer Direct, p. 9.

2 Transcript, p. 175.

2 Ex. 1, Sommerer Direct, p. 4.

2 Transcript, p. 216, I. 19-21 and Exhibit 18.
2 Transcript, p. 216, I. 19-21 and Exhibit 18.
 Godat Direct, p. 8.

% Exhibit 18.

% See, Staffs Post-Hearing Brief, p. 3.
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34. Laclede made no attempt to try to determine the amount
of swing supplies that went to off-system sales in the preceding years

35. The 1995 study does not consider the current cost of
demand charges when planning gas supplies and only considers the
historical information.

36. Laclede did not consider how high demand charges
should go before a decision to alter purchasing practices should be made.?

37. Laclede did not formally analyze its use of storage to
avoid daily price spikes while purchasing swing gas at daily prices.’

38. If Laclede had performed a formal study immediately
prior to the 2003-2004 ACA period, it would have shown that paying FOM
prices had saved ratepayers $7,922,753 in 2000-2001 and $12,235,265 in
2002-2003.%'

39. Laclede considered the 1995 study but did not rely
heavily on it when making decisions in 2003.%

40. Demand charges were paid by Laclede for swmg supply
contracts for the months of November 2003 through April 2004.%

41. Total producer demand charges for the 2002-2003 ACA
period were approximately $11.9 million.>*

42. Total producer demand charges for the 2003-2004 ACA
period were $20,291,999.%

43. Staff’s witness David Sommerer's testimony that the
producer demand charges had “nearly doubled” is an exaggeration.®

44, George Godat has a Bachelor of Science degree in
mechanical engineering from the University of Missouri-Rolla, and has
worked for Laclede since January of 1992. He was promoted to Distribution
Engineer in 1994 and further promoted to Gas Supply Administrator in
1996. He was promoted to Senior Gas Supply Administrator in 1998 and
became Manager of Energy Services in October 2001. He was promoted to
the position of Director of Gas Supply in October of 2003 and is responsible

# Transcript, p. 223, I. 16-18.
2 Transcript, p. 224, |. 3-8.
® Transcript, p. 213-214.
% Transcript, p. 180.
¥ Exhibit 19.
%2 Transcript, p. 215.
% Transcnpt p. 195.
* Sommerer Rebuttal, p. 4, In.8; Exhibit 17.
% Sommerer Rebuttal, p. 4, In.8; Exhibit 11, p. 6, Ins. 16-20; Exhibit 17.
® Sommerer Rebuttal, p. 4-6.
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for directing most of the day-to-day gas supply purchasing, sales, risk
management and accounting functions for Laclede.”’

45. Mr. Godat was the primary person responsible for the gas
supply analysis during the 2003-2004 ACA period.*
46. Even though this was the first year he undertook the

primary responsibility for gas supply purchasing, Mr. Godat had sufficient
experience and knowledge to perform these functions.

47, In September 2003, before entering into swing contracts,
Laclede sent out Request for Proposals (RFPs), a competitive bidding
process.

48. When the RFPs were received by Laclede, it knew that

total producer demand charges had risen significantly from the 2002-2003
to the 2003-2004 heating season.*

0 49. Laclede did not reissue its RFPs to request daily pricing.

50. Daily demand charges for the 2003-2004 swing supply
would have cost $524,271.*'

' 51. FOM swinzq supply demand charges cost $4,194,169 for

the 2003-2004 ACA period.*

52. Commaodity savings for the 2003-2004 ACA period were
$1,614,034* for FOM pricing compared to daily pricing.*

53. Total gas cost for Laclede for the 2003-2004 ACA period
was $518,310,337.°

54. Demand charges for the 2003-2004 ACA period
comprised about 4% of Laclede’s total gas costs.* :

55. Swing demand charges for the 2003-2004 ACA period

were approximately 20% of the total cost of swing gas.47

¥7 Exhibit 4, Godat Direct, p. 1, Ins. 9-18.

® Transcript, p. 192, Ins. 21-22.

* Transcript, p. 208; Exhibit 17.

“? Transcript, p. 193, |. 21-23.

“! Exhibit 10.

“2 Transcript, p. 229, I. 24 — p. 230, I. 16; Exhibit 10.
“® This amount was calculated using the daily price on the first of the month and not the actual
daily price.

“ Exhibit 10.

“ Transcript, p. 45.

“* Transcript, p. 172, Ins. 5-8.

" Transcript, p. 172, 1. 5-13.
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56. The Public Service Commission Natural Gas Task Force
stated in its 2001 flnal report that demand charges under 5% of gas costs
were reasonable.®

57. The total volume of swing gas contracted in the
2003-2004 period was less than the volumes contracted in 2002-2003 but
Laclede paid approxnmately $600,000 more in swing demand charges in the
2003-2004 period.*

58. Demand charges for the 2003 2004 swing supply
increased approximately 30% from the year before.*

59. Total demand charges for 2003-2004 increased by
approximately 70% from the year before.”’

60. The Stipulation and Agreement and the On-the-Record
Presentation in GR-2002-356 (the 2002 rate case) did not limit the
Commission with regard to prudence reviews.*

61. The winter of 2002-2003 had “normal” temperatures;
however, given that the prev1ous years had been warmer than normal,
demand for gas was high.*

62. As recently as February 2003, Laclede had seen huge
intra-month price spikes in the natural gas markets and record low storage
levels that threatened to drive prices even hlgher

63. The temperatures during the winter of 2003-2004 were
warmer than normal.*®
64. The Commission Staff sent a letter to local distribution

companies (LDCs) in the summer of 2003. In the letter the Staff requested
that LDCs prowde information regarding their storage and hedging
strategies.®’

65. The Staff has not recommended that any other LDC
perform a study to determine if paying daily demand charges is more
economical than paying FOM demand charges. In addition, Staff has never
performed such a study.*®

“® Transcript, Ins. 12-23.
49 - Transcript p. 67, line 11 to Transcript p. 68, I. 20; Transcript, p. 173, 1. 18-25.
%0 Ex. 1, Schedule 2-11; Transcript p. 43, I. 20-22.
o Transcnpt p. 43.
Transcrlpt p. 123-124.
Transcnpt p. 246.
*Ex. 4,p. 8.
%% Transcript, pp. 215, 243, and 246.
% o> Transcript, pp. 76 and 78.
Ex 11, pp. 68-70.
®Ex. 11.
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66. The ratepayers receive a benefit in the form of some
price stability by having FOM prices instead of daily prlces especially in
situations where the daily prices are spiking erratically.*

67. Natural gas prices increased from $2 per MMBtu to as
much as $15 per MMBtu in the ten years prior to February of 2006
according to a report of the Commission issued on February 7, 2006.%°

68. Laclede and the entire natural gas industry had
experienced extraordinary |ntra month price spikes during the later part of
the 2002-2003 ACA penod

69. In Laclede’s 2002 rate case, GR-2002-0356, the
approved Partial Stipulation and Agreement required a $3.8 m|II|on
imputation to ratepayers for capacity release and off-system sales.®

70. In the 2003-2004 ACA period, customers paid
$4.2 million for swing demand charges and received $2-to-2.5 million in
revenue imputation from off-system sales.®

Conclusions of Law

The Missouri Public Service Commission has arrived at the
following conclusions of law.
Jurisdiction

Laclede is an investor-owned public utility engaged in the provision
of natural gas service in the state of Missouri. Laclede is, therefore, a “gas
corporation” as defined in Section 386.020(18), RSMo 2000. As a “gas
corporation,” Laclede is subject to the jurisdiction of the Commission under
Chapters 386 and 393, RSMo 2000.
Burden of Proof

Section 393.130.1, RSMo 2000, requires that all charges made or
demanded by any gas corporation must be just and reasonable.
Section 393.150.2, RSMo 2000, provides that in any hearing involving a
rate increase, the gas corporation proposing such rate increase has the
burden of proving that the proposed increased rate is just and reasonable.
The Commission has also held that the gas corporation has the burden of

% Ex. 11, p. 62.
&0 - Transcript, pp. 74-75.
5 Ex. 11, pp. 30 and 45-46.
%2 Sommerer Rebuttal, p. 6; Exhibit 12.
® Transcript, p.164, I. 1-5.
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showing that the gas cost that it proposes to pass on to ratepayers through
operation of its PGA tariff is just and reasonable.*
The Prudence Standard

It is not, however, sufficient to state that Laclede, as the gas
corporation, has the burden of proving that its gas costs are just and
reasonable. The fact that Staff is challenging the prudence of incurring
some of those costs brings into effect an additional standard, the prudence
standard. The Commission established its prudence standard in a 1985
case involving the costs mcurred by Union Electric Company in constructing
its Callaway nuclear plant.** In determining how much of those costs were
to be included in Union Electric’s rate base, the Commission adopted a
standard for determining the prudence of costs that had been established
by thESUnited States Court of Appeals, District of Columbia, in a 1981
case.

The standard adopted by the Commission recognizes that a utility’s
costs are presumed to be prudently incurred, and that a utility need not
demonstrate in its case-in-chief that all expenditures are prudent.
“However, where some other participant in the proceeding creates a serious
doubt as to the prudence of an expenditure, then the applicant has the
burden of dispelling those doubts and proving the questioned expenditures
to have been prudent.”

The Commission, in the Union Electric case, further established
that the prudence standard was not based on hindsight, but upon a
reasonableness standard. The Commission cited with approval a statement
of the New York Public Service Commission that:

. the company’s conduct should be judged by asking
whether the conduct was reasonable at the time, under all

the circumstances, considering that the company had to

solve its problem prospectively rather than in reliance on

hindsight. In effect, our responsibility is to determine how

® In the Matter of Tariffs filed by Western Resources, Inc., d/b/a Gas Service, a Western
Resources Company, to Reflect Rate Changes to be Reviewed in the Company’s 1992-1993
Actual Cost Adjustment, 3 Mo. P.S.C. 3rd 480, 488 (1995).

® In the Matter of the Determination of In-Service Criteria for the Union Electric Company’s
Callaway Nuclear Plant and Callaway Rate Base and Related Issues. In the Matter of Union
Electric Company of St. Louis, Missouri, for Authority to File Tariffs Increasing Rates for
Electric Service Provided to Customers in the Missouri Service Area of the Company, 27 Mo.
P.S.C. (N.S.) 183, 192-193 (1985).

¢ Anaheim, Riverside, Etc. v. Fed. Energy Reg. Com'n, 669 F.2nd 799, 809 (D.C. Cir. 1981).
¢ Union Electric, 27 Mo. P.S.C. (N.S.) 183, 193 (1985).
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reasonable people would have performed the tasks that

confronted the company.®®
Since its adoption, the Commission’s prudence standard has been
recognized by reviewing courts.*®

In the Union Electric case, the Commission found that the showing
of $2 billion in cost overruns associated with the building of the Callaway
nuclear plant was sufficient to raise serious doubts about the prudence of
Union Electric’s expenditures, thus shifting the burden to Union Electric to
show that its expenditures were prudent. In this case, Staff raises serious
doubts about the prudence of Laclede’s expenditures for the purchase of its
swing supplies at FOM pricing. Staff showed that Laclede could have paid
$3,669,898 less for demand charges had it purchased its swing supplies at
daily prices instead of FOM prices. Staff successfully raised serious doubts
about the prudence of paying these charges. This could have resulted in an
overall savings to the ratepayer of $2,055,864. Therefore, the burden
shifted to Laclede to prove that its payment of FOM demand charges was
prudent.
The Stipulation and Agreement in GR-2002-356

Laclede argues that the Stipulation and Agreement in its previous
rate case, GR-2002-0356, precluded the Commission from reviewing the
FOM demand charges for prudence. The Stipulation and Agreement clearly
contemplated that prudence reviews would be made with regard to how the
off-system sales and capacity release transactions were to be handled™
and does not preclude this review.
The Hedging Rule

The Commission’s hedging rule recognizes that it is prudent to use
hedging instruments even though they may result in prices that are
occasionally above the spot market price for gas.”’

Decision

The positions and arguments of all of the parties have been
considered by the Commission in making this decision. Failure to
specifically address a piece of evidence, position or argument of any party
does not indicate that the Commission has failed to consider relevant

% Union Electric, at 194, quoting Consolidated Edison Company of New York, Inc., 45 P.U.R.
4th 331 (1982).

% See, e.g., State ex rel. Associated Natural Gas Company v. Pub. Serv. Com’'n, 954 S\W.2d
520, 529 (Mo. App. W.D. 1997).

Ex. 12.

™ 4 CSR 240-40-018.



LACLEDE GAS COMPANY

16 Mo. P.S.C. 3d 116

evidence, but indicates rather that the omitted material was not dispositive
of this decision. After applying the facts as it has found them to its
conclusions of law, the Commission has reached the following decision.

The initial burden is on those challenging the prudence of Laclede’s
decisions to raise serious doubts about their prudence. Staff showed that
Laclede should have recognized that demand charges for swing supply
were increasing more drastically than other demand charges. Laclede did
not know whether FOM pricing was the most economical way to purchase
swing supply, because it had only compared FOM pricing to daily pricing for
all supply. Had it compared the cost of only the swing supply demand
charges, Laclede would have been alerted to the need to look at other
alternatives and it would have issued new RFPs with a request for the daily
pricing demand charges.”

Second, Staff raised doubts about Laclede’s prudence by showing
that Laclede had not considered the impact of the demand charges on the
ratepayers, but rather, only looked at the demand charges as a whole.
Clearly, in conducting its one and only study in 1995 regarding the cost of
demand charges, Laclede only considered the overall effect on the
company (that is, the shareholders) of the demand charges. Laclede did
not exclude off-system sales, with or without the imputed amount, to see if
FOM pricing would have benefited the ratepayers or the shareholders.

Because Staff created serious doubts as to the prudence of
Laclede's decision, the burden to show that paying the FOM demand
charges were prudent shifts back to Laclede. To determine whether
Laclede’s decision was prudent, the Commission must be careful not to use
hindsight. The Commission must look at the facts which Laclede knew or
should have known at the time the decisions were made and determine if
those decisions were reasonable under the circumstances.

Laclede’s decision to purchase the right to buy swing supplies at
FOM pricing during the ACA period was an integral, longstanding, and
effective component of its overall gas purchasing strategy. Laclede had
consistently paid demand charges in connection with these swing supplies
for at least a decade prior to the 2003-2004 ACA period.”® Further, Staff,
after nearly a decade of ACA reviews, management audits, and other
proceedings in which it had the opportunity to question the propriety of this
practice, had not questioned it. Nor had Staff questioned any other
company as to its failure to analyze their method of paying demand charges

™2 Transcript, p. 193, I. 21-23.
Ex. 4,p.7.
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for swing supply (e.g., to determine whether FOM pricing would have been
more advantageous than daily demand charges). In fact, Staff sent the
opposite message in the years immediately preceding the ACA period, by
sending letters and reports emphasizing the potential for higher and even
more volatile gas prices and the need to pursue measures aimed at
mitigating the effect of such prices on utility customers.

Purchasing swing supplies at FOM prices gives some benefits to
ratepayers. It protects ratepayers from daily, intra-month price spikes,
caused by cold weather or other factors, since Laclede is able to buy
needed swing supplies at the lower FOM price under these circumstances.
This helps to stabilize the price of gas.

Under the circumstances in which Laclede was purchasing these
gas supplies, Laclede did not believe that demand charges were escalating
in any unusual or unexpected way considering what was happening with
other natural gas pricing mechanisms. Laclede’s experienced personnel
looked at the shortfall in storage inventories at the national level, took note
of the extraordinary intra-month price spikes that had been experienced
during the later part of the 2002-2003 ACA period, examined forward prices
and, with a detailed knowledge of how cold weather and increased price
volatility could have affected Laclede’s gas costs, determined that it was
reasonable to pay the increase in demand charges.” Even if Laclede had
issued additional RFPs and found that demand charges for daily prices
were significantly less, a reasonable person in the same circumstance
would have made the same decision as Laclede.

Laclede argues that if it had suddenly abandoned its decade-long
practice of paying FOM demand charges, it is likely that Staff would have
argued that decision was imprudent. The Commission agrees. This is
especially true if the weather had been normal or colder than normal
instead of warmer than normal, causing prices to spike like they had in two
of the previous three winters. Even with the warmer than normal weather,
the actual cost of gas was $1,614,03475 less at FOM prices than at daily
prices.

The Commission determines that Laclede has met its burden of
proving that under similar circumstances, even if Laclede had issued further
RFPs and analyzed the impact on the ratepayers, it was prudent in this
instance to continue with its longstanding practice in order to avoid
intra-month price spikes. Laclede has proven that its decision to purchase

™ Ex. 6, p. 7; Transcript p. 205.
™ Ex. 10.
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swing supplies at FOM pricing, and therefore incurring FOM demand
charges for this particular year, was prudent. Because the Commission
determined that Laclede’s decision was prudent, the Commission need not
determine if customers were harmed or by how much they may have been
harmed by Laclede’s decision.

After reviewing all of the evidence, including the Staffs
recommendation and the supplemental recommendation, the Commission
determines that the ending balances without Staff's disallowance as shown
above are reasonable and will be approved. The Commission shall direct
Laclede to establish new ACA balances as set out below.

IT IS ORDERED THAT:

1. Staff's proposal to disallow $2,055,864 in costs for first-of-
month demand charges for swing supply natural gas incurred by Laclede
Gas Company in its 2003-2004 ACA period is rejected.

2. Laclede Gas Company shall adjust the ACA account
balances in its next ACA filing to reflect the (over)/under-recovered ACA

and Refund balances as follows:

Fimsaes | Firm sales

 iPsaes

Nond VISS LvIss Firm Transportation | Vehicular Fusl Refund
Ending ACA
Balance $18,661,505 $1,032,722 $ (3,604) $464,331 $ 18,752 $348,488
3. Any pending motions or objections that the Commission
has not specifically ruled upon are hereby denied or overruled.
4, This Report and Order shall become effective on July 8,
2007.

Davis, Chm., Murray, and Appling, CC.,
concur,

Gaw and Clayton, CC., dissent;

and certify compliance with the provisions
of Section 536.080, RSMo.

DISSENTING OPINION OF COMMISSIONERS
STEVE GAW AND ROBERT M. CLAYTON Iii

These Commissioners dissent from the majority opinion which
rejects Staff's efforts at holding Laclede to an appropriate standard in gas
purchasing practices. The majority opinion endorses Laclede's past
decision-making as prudent and fails to penalize the company in its
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Purchased Gas Adjustment filing, resulting in customers paying higher rates
for the utility's imprudent decisions. The Commission should have heeded
Staffs recommendations and disallowed a significant pass-through amount
to protect consumers.

In recent years, parties have gone before the Legislature and
before the Commission confidently proclaiming the PSC Staff s ability to
evaluate decisions for prudence. Rather than encouraging that level of Staff
review and analysis, the majority, once again, discourages the Staff from
pursuing prudence complaints. The facts of this case suggest a need for a
thorough investigation into whether a company's gas purchasing prices are
prudent. The majority has rejected Staffs efforts on multiple occasions. This
rejection will result in less confidence in the PGA process and higher natural
gas commodity prices.

Laclede's natural gas needs and supplies can be characterized into
base load, swing and combination supplies. The gas purchases involved in
this PGA filing were based in part on a study from 1996, which suggested a
certain method of gas purchasing for swing supplies of natural gas. The
conclusion of that study led Laclede to issue Requests For Proposals
(RFPs) for a single method of swing supply gas purchasing. The RFPs
returned with proposals for First Of the Month (FOM) gas purchases where
prices would be set during a bid week in the month and the price would stay
the same until the following month. In fulfilling the contracts, Laclede would
pay for both the commodity price of the gas plus demand charges. There
are several alternatives to FOM pricing including daily pricing.

Laclede's study was conducted in 1996 . Further, apparently Staff
was not made aware of the study until later PGA filings. The Staff
suggested in its filings and at hearing that as a result of FOM pricing,
consumers would be expected to pay over $2 million more in rates than if
Laclede had used daily pricing for its swing supply natural gas needs.

First of all, Laclede should be held to a higher standard when using
past research to support current decisions. Laclede relied on a flawed
procurement study and made its swing supply purchasing decisions based
on tradition and the status quo rather than aggressively reviewing market
conditions and adjusting accordingly. The case involves the PGA filings
from 2003-4 in which demand charges in FOM pricing exceeded what
demand charges would have been under daily pricing. For earlier years,
Laclede failed to notice that FOM pricing for swing supplies caused higher
rates in 1999, 2000 and 200. If Laclede would have considered issuing
RFPs for daily pricing as well as FOM pricing, savings would have resulted
from the broad request for proposals offering more purchasing options.
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Laclede's mistake was not asking the right questions in the planning
process, which left no options in making the purchases.

The majority further argues the planning process was prudent
because this method of pricing (FOM) had been used for a decade and that
Staff took no action contrary to the practice during this time. Further, Staff
does not have the burden to prove that rates are "just and reasonable;"
Laclede carries that burden. The Commission has, again, sent a message
to Staff that it will have to carry the burden when arguing for such a
disallowance despite not having access to the necessary information or only
receiving it late in the process. If Laclede had acted prudently, it would have
made prompt changes in light of market conditions in its plans to protect
consumers.

The majority also suggests that FOM pricing allegedly protects
against future volatility in prices and that protection may by itself make
Laclede's decision prudent. As stated earlier, the best course of action
would have been for Laclede to issue muitiple RFPs for comparisons of
various purchasing methods. However, FOM pricing is not a guaranteed
method of purchasing to protect against spikes. If prices during the bid
week spike at a high level, the company ends up paying the higher prices
for a whole month. In addition, even if daily pricing proves more volatile or
expensive than FOM pricing, that calculation disregards a company's ability
to use stored gas or other financial instruments to cushion daily gas spikes.

Lastly, the majority relies upon a general assertion of what a
reasonable and experienced company would do under the circumstances.
According to the majority, Laclede adequately reviewed market conditions
like the presence of volatile prices, the presence of storage shortfalls and
the relationship between gas costs to cold weather and price volatility. The
majority argues that this review process makes the results prudent.
However, Laclede failed to be aware of a number of facts and failed to ask
a number of questions that should be considered by a reasonable or
experienced gas utility. During the hearing, Laclede admitted being
unaware of certain percentages involving gas supplies in their use for native
load versus off-system sales. Laclede didn't consider the difference in swing
supply demand charges when comparing FOM and daily pricing. Laclede
wasn't aware of the significance of demand charges within the total price of
natural gas supplies. Most importantly, Laclede failed to identify the trends
in increasing natural gas prices, including increased demand charges and
commodity prices, between 1996 and 2003.

The Commission stands between the consumer and the company;
it has been assured in various cases and venues that the Commission will
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actively protect rate payers when utilities make imprudent decisions.
Whether one is discussing prudence in PGA filings or fuel adjustment
clauses, parties in the past have confidently asserted Staff's expertise in
evaluating prudence and taking responsive action. Once again, the majority
dismisses Staff's attempts to highlight imprudent behavior. The resultis that
Staff will ignore imprudence in PGA cases and utilities will be held to a
lower standard leading to higher prices for consumers. The Commission's
decision will only discourage Staff from closely scrutinizing the prudence of
the companies' gas purchasing decisions at a time of record-high gas
prices.
For the foregoing reasons, these Commissioners dissent.

In the Matter of the Request of the Staff of the Missouri Public Service
Commission for an Order Directing the General Counsel to Petition the
Circuit Court of Cole County for the Appointment of a Receiver for
Rogue Creek Utilities, Inc., and for the Appointment of an Interim
Receiver

Case No. WO-2007-0344
Decided July 10, 2007

Evidence, Practice and Procedure §23. If a respondent fails to timely respond to a
complaint, the Commission may deem the complaint admitted, and may enter an order
granting defautt.

Service §1. Upon learning that a utility may soon be unwilling or unable to provide safe and
adequate service, the Staff of the Commission may ask the Commission for authority to petition
the circuit court for an order attaching the utility’s assets, as well as for authority to petition the
circuit court for an order placing the utility under the control of a receiver.

Service §43. Upon learning that a utility may soon be unwilling or unable to provide safe and
adequate service, the Staff of the Commission may ask the Commission for authority to petition
the circuit court for an order attaching the utility’s assets, as well as for authority to petition the
circuit court for an order placing the utility under the control of a receiver.

Water §10. Upon learning that a utility may soon be unwilling or unable to provide safe and
adequate service, the Staff of the Commission may ask the Commission for authority to petition
the circuit court for an order attaching the utility’s assets, as well as for authority to petition the
circuit court for an order placing the utility under the control of a receiver.
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ORDER GRANTING DEFAULT AGAINST ROGUE CREEK UTILITIES,
INC., AND ORDER APPROVING STIPULATION AND AGREEMENT
AMONG NON-DEFAULTING PARTIES

Syllabus: This order finds Rogue Creek Utilities in default,
and approves a Stipulation and Agreement among the remaining parties.

On March 21, 2007, the Staff of the Commission filed the above-
captioned complaint against Rogue Creek Utilities, Inc. Staff alleged that
Rogue Creek regularly provides water and sewer service to fewer than eight
thousand customers, and that Rogue Creek would soon be unwilling or
unable to provide safe and adequate service due to the deteriorating health
of its sole owner and director, William J. Rummel.

Staff asked for an order finding that Rogue Creek is now, or will
soon be, unable to provide safe and adequate service. Further, Staff asked
the Commission for authority to petition the Circuit Court of Cole County for
an order attaching the assets of Rogue Creek, and to place that company
under the control and responsibility of a receiver. Noting that Mr. Rummel
has handed day-to-day operations of Rogue Creek to Rita and
Joe Coleman, Staff asked that the Commission appoint Rita Coleman as an
interim receiver, and that she be compensated from Rogue Creek’s assets
in an amount to be determined by the Commission. Furthermore, Staff
asked the Commission for authority to seek a finding from the circuit court
that control and responsibility for the company should not be returned to
Mr. Rummel, and that the assets of the company should instead be
liquidated in the manner provided by law.

Rogue Creek

On March 22, the Commission issued a Notice of Complaint that
informed Rogue Creek and Mr. Rummel of Staff's application, and directed
them to respond no later than April 23. The Notice of Complaint was
delivered to Rogue Creek and Mr. Rummel by certified mail, return receipt
requested, on or about March 27.

Mr. Rummel filed a timely answer, admitting virtually all of Staff's
allegations. However, in that answer, Mr. Rummel's counsel explicitly
stated that the answer was limited to Mr. Rummel personally, and did not
include Rogue Creek. On June 11, Staff filed a Motion for Order Finding
Rogue Creek in default. Rogue Creek failed to respond to Staff's motion.

Commission Rule 4 CSR 240-2.070(9) provides that if a respondent
fails to timely respond to a complaint, the Commission may deem the
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complaint admitted, and may enter an order granting default." Rogue Creek
has failed to respond to Staff's petition. Therefore, the Commission finds
that Rogue Creek is in default and that Staffs allegations against
Rogue Creek are admitted.

Stipulation and Agreement

Also on June 11, Staff, the Office of the Public Counsel,
William J. Rummel, Joe Coleman and Rita Coleman filed a stipulation and
agreement. In that stipulation, the parties agree that Rogue Creek regularly
provides water and sewer service to fewer than eight thousand customers,
and that it would soon be unwilling or unable to provide safe and adequate
service due to the deteriorating health of its sole owner and director,
William J. Rummel. Moreover, they agree that appointment of a receiver is
necessary, and they agree to recommend that control and responsibility for
the company should not be returned to Mr. Rummel, but that Rogue Creek
should instead be liquidated in the manner provided by law.

Further, the parties agree that Joe Coleman should be the interim
receiver, and that he should receive $1,000 per month from Rogue Creek
as compensation, provided that all other direct operating and maintenance
expenses are paid first. Also, the parties consent to Staff filing a petition in
the Circuit Court of Cole County, in which Staff will ask the court to appoint
Joe Coleman as receiver. Finally, so long as Staff seeks relief against
Rogue Creek alone, and not against Mr. Rummel personally, Mr. Rummel
agrees that he will not oppose Staff’s circuit court petition.

The Commission has reviewed the stipulation and agreement, finds
it to be a lawful and reasonable resolution of the issues, and will approve it.

IT IS ORDERED THAT:

1. Default is hereby entered against Rogue Creek Utilities,
Inc., and Staff’s allegations against Rogue Creek Ultilities, Inc., are deemed
admitted.

2, The Stipulation and Agreement filed by the Staff of the
Commission, the Office of the Public Counsel, Rita Coleman, Joe Coleman,
and William J. Rummel on June 11, 2007, is approved, and those parties
are ordered to abide by their stipulation.

' That rule also allows the Commission to set aside a default order if the respondent files a
motion to set aside the order within 7 days of the issue date of the order granting default, and if
the Commission finds good cause for the respondent’s failure to timely respond to the
complaint.
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3. The General Counsel of the Commission is directed to
petition the Circuit Court of Cole County for an order attaching the assets of
Rogue Creek Utilities, Inc., and placing that company under the control and
responsibility of a receiver, and that Staff shall recommend that the Circuit
Court of Cole County appoint Joe Coleman as the receiver.

4. The General Counsel of the Commission is directed to seek
a finding from the Circuit Court of Cole County that control and
responsibility for Rogue Creek Utilities, Inc., should not, in the best interest
of the company’s customers, be returned to the owner of the company and
that the receiver should be directed to liquidate the assets of the company
in the manner provided by law.

5. Joe Coleman is appointed as interim receiver for
Rogue Creek Utilities, Inc., and Joe Coleman shall receive $1,000 per
month during his tenure as interim receiver, provided that all other direct
operating and maintenance expenses are paid first.

6. This order shall become effective on July 20, 2007.

7. This case shall be closed on July 21, 2007.

Davis, Chm., Murray, Gaw, Clayton,
and Appling, CC., concur.

Pridgin, Senior Regulatory Law Judge

In the Matter of the Review of the Competitive Classification of the
Exchanges of Southwestern Bell Telephone, L.P., d/b/a AT&T
Missouri.

Case No. TO-2007-0053
Decided July 12, 2007

Telecommunications §40. The Commission ordered that each of Southwestern Bell
Telephone, L.P., d/b/a AT&T Missouri’s exchanges in which competitive classification was
granted in Commission Case Nos. TO-2006-0093 and TO-2006-0102 shall continue to be
designated as competitive. ’
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APPEARANCES

William K. Haas, Deputy General Counsel, Missouri Public Service
Commission, Post Office Box 360, Jefferson City, Missouri 65102, for the
Staff of the Missouri Public Service Commission.

Paul G. Lane, General Counsel-Missouri, Leo J. Bub, Senior Counsel, and
Timothy P. Leahy, Counsel, Southwestern Bell Telephone, L.P., d/b/a
AT&T Missouri, One AT&T Center, Room 3518, St. Louis, Missouri 63101,
for Southwestern Bell Telephone, L.P., d/b/a AT&T Missouri.

Michael F. Dandino, Deputy Public Counsel, Office of the Public Counsel,
Post Office Box 2230, Jefferson City, Missouri 65102, for the Office of the
Public Counsel and the public.

REGULATORY LAW JUDGE: Nancy Dippell, Deputy Chief Regulatory
Law Judge.

REPORT AND ORDER

Syllabus: This order finds that the conditions in
Subsection 392.245.5, RSMo, for competitive classification continue to
exist in each exchange which has previously been designated as
competitive.

Procedural History

This case begin when the Staff of the Missouri Public Service
Commission filed a report on August 8, 2006, after an investigation of the
competitive classification of Southwestern Bell Telephone, L.P., d/b/a AT&T
Missouri’'s  exchanges. The review was implemented under
Subsection 392.245.5, RSMo," after Southwestern Bell Telephone, L.P.,
d/b/a AT&T Missouri, raised its basic local rates in some of its exchanges.

The Office of the Public Counsel filed a request for local public
hearings and a request for an evidentiary hearing. The request for local
hearings was denied. An evidentiary hearing was held March 8-9, 2007,
and briefs were submitted April 18, 2007.

' All statutory references are to the Missouri Revised Statutes 2006 Cumulative Supplement
unless otherwise indicated.
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Pending Motions and Exhibits

During the evidentiary hearing, the Commission requested several
exhibits be submitted. The parties were given an opportunity to file any
objections to those exhibits.  Staff presented late-filed exhibits,
Exhibits 9HC, 9NP, 10HC, 10NP, 11HC, 11NP, 12HC, and 12NP, at the
Commission’s request showing the specific line counts in each exchange,
for each CLEC, as well as for AT&T Missouri. No objections were received
and those exhibits are admitted into evidence.

Also during the evidentiary hearing, Staff's Exhibit 14 was admitted
into evidence with the caveat that AT&T Missouri was allowed to file any
objections to the actual figures once it had an opportunity to review them.
AT&T Missouri filed corrections to Exhibit 14, which were received without
objection. On the third, fourth, and fifth lines of Staff's spreadsheet, under
the dates 7/19/2004, 6/14/2004, and 5/21/2004, AT&T indicated that the
rate for Speed Calling 8 should be $3.75. Staff filed a Revised Exhibit 14
showing the corrected vertical services rates. No one objected to the
revised exhibit. Revised Exhibit 14 is admitted into evidence and
substituted for the original Exhibit 14.

The record was also left open for the filing of Exhibit 17 by Staff.
Exhibit 17 is a compilation of information showing the change in AT&T’s
prices for non-basic services from 1999 to 2001. No objection to Exhibit 17
was received; however, Public Counsel filed a supplement to that exhibit.
Public Counsel filed the source documents from Case Nos. TO-2001-467
and TO-2005-0035 showing the non-basic services rate changes from 1996
to 2004. Public Counsel asked to supplement Exhibit 17 with this
information. No objection was received to Public Counsel’s filing. The
Commission will admit Exhibit 17 as submitted by Staff. In addition, the
Commission will admit Public Counsel's Supplement to Exhibit 17.

In addition, the parties stipulated in their Joint Motion to Establish
Procedural Schedule, filed on October 5, 2006, that the Staff Report filed on
August 8, 2006, could be admitted into evidence. The parties later clarified
his stipulation at the evidentiary hearing.? Therefore, the Commission
admits the Staff Report into evidence.

2 Transcript, pp. 302-303.
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Finally, when Staff made its original recommendation in this case it
requested that the Commission direct it to complete a review of each
competitive exchange on an annual basis. The Commission will authorize
its Staff to conduct an investigation of each competitively classified
exchange at least as frequently as required by statute. Furthermore, the
Commission authorizes its Staff to conduct an annual review if, in Staff's
discretion, that is the most administratively efficient manner of complying
with the statutory requirements.

Findings of Fact

The Missouri Public Service Commission, having considered all of
the competent and substantial evidence upon the whole record, makes the
following findings of fact:

1. AT&T Missouri is engaged in providing basic local
telecommunications service as an incumbent carrier in the areas of Missouri
certificated to it by the Commission.

2. In Commission Case No. TO-2006-0093, effective
September 29, 2005, the Commission granted AT&T Missouri competitive
classification under the “30-day track” of Subsection 392.245.5, RSMo, for
business services in 45 exchanges and for residential services in
26 exchanges.®

3. In Commission Case No. TO-2006-0102, effective
October 29, 2005, the Commission granted AT&T Missouri competitive
classification under the “60-day track” of Subsection 392.245.5, RSMo, for
business services in 30 exchanges and for residential services in
51 exchanges.*

4. During the hearing in Case No. TO-2005-0035, AT&T
Regulatory Executive Director, Craig Unruh, testified that AT&T Missouri
had no plans to increase rates in conjunction with the reclassification of
exchanges.®

5. In Tariff File No. JI-2006-0638, filed on February 21,
2006, and Tariff File No. JI-2007-0011, filed on July 11, 2006, AT&T

® The 30-day track business and residential exchanges are set out in the table attached to this
Report and Order as Attachment A.

* The 60-day track business and residential exchanges are set out in the table attached to this
Report and Order as Attachment A.

$ Meisenheimer Direct, Exhibit 3, pp. 15-16, citing to the Transcript, p. 561 in TO-2005-0035 (In
the Matter of the Second Investigation into the State of Competition in the Exchanges of
Southwestern Bell Telephone, L.P., d/b/a SBC Missouri).
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Missouri increased the monthly rates for business and residential services
in its Rate Group B and larger competitively classified exchanges.®

6. The increase was one dollar for all business services rate
groups and varied for residential services rate groups from 4.8% to 19%.”

7. AT&T Missouri decreased basic local service rates in
September 2005 by 1.95% in its price cap regulated exchanges as required
by statute to reflect the reduction in the Consumer Price Index for
Telecommunications Service (CPI-TS).?

8. AT&T Missouri also increased rates for unbundled non-
basic services, such as customer calling features, local operator services,
and payghone services by about 5% after the competitive status was
granted.

9. Staff began its review because of the increase in basic
local rates. Even though not every exchange had a rate increase, Staff
analyzed every exchange classified as competitive in the Commission Case
Nos. TO-2006-0093 (30-day proceeding) and TO-2006-0102 (60-day
proceeding) in order to simplify the administrative burdens under the
statute.

10. Staff used 2005 annual reports of the competitive local
exchange carriers to determine how many lines were being served.

11.  Annual reports from 2004 had been used as supporting
evidence when competitive status in the exchanges was granted.

12. The number of providers shown on Schedules 3 and 4 of
Mr. Van Eschen’s Rebuttal Testimony are somewhat different than the
number of providers listed in Exhibits 9HC through 12HC. Because the
latter exhibits are more detailed, showing CLEC-specific line counts and
distinguishing facilities-based carriers from “other resale” carriers for both
2004 and 2005, the Commission finds that these exhibits are the most
reliable and finds that the CLECs identified by Staff in each exchange are
as set out in Exhibits 9HC, 10HC, 11HC, and 12HC. The line counts for
2005 in the two sets of exhibits are the same.

13.  The number of facilities-based CLECs and “other resale”
CLECs proven to exist by Staff for each exchange is as shown in
Attachment A.

14. The 2005 annual report data shows that, with the
exception of the Marble Hill and Fulton exchange for business services and

t:Meisenheimer Direct, Exhibit 3, pp. 6-7; Staff Report (filed August 8, 2006), para. 3.
Id.

8 Meisenheimer Direct, Exhibit 3, p. 9.

® Meisenheimer Direct, p. 10 and Schedules 4 and 5.
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the Farmington and Washington exchanges for residential services, for
each of the exchanges previously granted competitive classification under
the 30-day track, there was at least one unaffiliated full- or partial-facilities-
based competitive local exchange carrier (CLEC) providing local voice
service to at least one customer.™

15. For business services in the Marble Hill and Fulton
exchange, and for residential services in the Farmington and Washington
exchanges, the 2005 annual report data showed no facilities- or partial-
facilities-based unaffiliated CLEC providing service."

16. AT&T also provided evidence of the carriers competing in
each exchange.'? That evidence came from its internal records identifying
CLECs that have 911 listings, or ported telephone numbers within each
exchange. This was the same type of evidence that the Commission relied -
upon in the original grant of competitive status.™

17.  Staff's evidence from 2004 and 2005 annual reports is
reliable.

18. AT&T's evidence from its internal records and from its
wireless investigation is reliable.

19. Updated routing information from AT&T Missouri
provided evidence that the Marble Hill exchange continues to have
business services provided to at least one customer by Big River Telephone
Company, LLC, a provider using its own facilities in whole or in part.™

20. Updated routing information from AT&T Missouri
provided evidence that the Fulton exchange continues to have business
services provided to at least one customer by XO, a provider using its own
facilities in whole or in part."

21. Updated routing information from AT&T Missouri
provided evidence that the Washington exchange continues to have
residential services provided to at least one customer by Big River
TeIeE)ehone Company, LLC, a provider using its own facilities in whole or in
part.

22. Updated routing information from AT&T Missouri
provided evidence that the Farmington exchange continues to have

:‘1’ Exhibits 9HC and 10HC.

2 Unruh Rebuttal, Exhibit 5, Schedules 2-5.

'® Van Eschen Rebuttal, Exhibit 1, pp. 6-7.

™ Unruh Rebuttal, Exhibit 5, Revised Schedule 5.
'S Unruh Rebuttal, Exhibit 5, Revised Schedule 5.
'® Unruh Rebuttal, Exhibit 5, Revised Schedule 4.
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residential services provided to at least one customer by Charter, a provider
using its own facilities in whole or in part."”

23. The 2005 annual report information also suggested that
business services in the Clever exchange are not bemg provided to more
than one customer on a full- or partial-facilities-basis."®

24. The Clever exchange has one facilities-based CLEC
providing service to at least one customer and at least two “other resale"
CLEC providing service in the exchange to more than one customer. "

25. Staff concluded that based on its review, competitive
conditions contlnue to exist in all of AT&T Missouri exchanges designated
as competltlve

26. Staff did a very limited review of the wireless carriers
providing service in the exchanges because there were sufficient numbers
of other carriers in each exchange to meet the 30- or 60-day track criteria
without counting the wireless carriers.?

27. The Commission found that at least one wireless carrier
was providing service to customers for each service in each of the 30-day
exchanges granted competitive status in Case No. TO-2005-0093.

28. Mr. Van Eschen stated that “Staff is unaware of any
wireless provider withdrawing service from any exchange.”

29. There is at least one wireless carrier in each 30-day
exchange as identified by AT&T by confirming the wireless service
availability within the respective exchanges through each wireless carrier’s
individual website.?

30. The 2005 annual report data shows that at least two
providers are providing service via unbundled network element platform
(UNE-P), interconnection agreements or other commercial agreements
(referred to as “other resale”) to multiple business and residential
customers in each of the examined exchanges for each service, either
business or residential.*®

"7 Unruh Rebuttal, Exhibit 5, Revised Schedule 4.

'8 Staff Report (filed August 8, 2006); Van Eschen Rebuttal, p. 14; Exhibit 12HC.
19 Exhibit 12HC.

2 Staff Report (filed August 8, 2006); Van Eschen Rebuttal, p. 14.

2! Van Eschen Rebuttal, p. 14.

2 y/an Eschen Rebuttal, Exhibit 1HC, p. 13, Ins. 6-7.

2 Ex. 5, Unruh Rebuttal, p. 5, schs. 4 and 5; Tr. Pp. 198-199.

2 Van Eschen Rebuttal, Exhibit 1HC, p. 5.

% van Eschen Rebuttal, Exhibit 1HC, Schedules 3 and 4.
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31.  “Other resale” is not the same as “pure resale.” “Pure
resale” is where the CLEC offers the incumbent telephone company’s
service under the CLECs name and rates.?

32. There are at least two wireless carriers in each 60-day
exchange as identified by AT&T by confirming the wireless service
availability within the respective exchanges through each wireless carrier’s
individual website.?

33. There are at least two voice over Internet protocol (VolP)
providers in each 60-day business exchange except that there is only one
VoIP provider in the Mont%omery City exchange and none in the
Portage Des Sioux exchange. 8

34. There are at least two voice over Internet protocol (VoIP)
providers in each 60-day residential exchange except for the
Portage Des Sioux exchange where there are none.”

35. Business and residential basic local prices have
increased since the grant of competitive classification in the exchanges
indicated in Attachment A.*°

36. Exhibits 9HC — 12HC show the specific line counts from
2004 and 2005 for business and residential services in each exchange for
each CLEC and AT&T Missouri.*" Attachment A shows whether the change
has been positive, negative, or remained constant with regard to the
number of facilities-based and “other resale” CLECs in each exchange.

37. The total number of lines provided to customers by
CLECs in the 30-day business exchanges has decreased from 171,063 in
2004 to 153,020 in 2005.%

38. The total number of lines provided to customers by AT&T
Missoegri in the 30-day business exchanges has increased from 2004 to
2005.

39. The total number of lines provided to customers by
CLECs in the 30-day residential exchanges has increased from 103,954 in
2004 to 132,583 in 2005.%

% \an Eschen Rebuttal, Exhibit 1HC, p. 5.

2" Unruh Rebuttal, Exhibit 5, p. 5, schs. 4 and 5; Tr. Pp. 198-199.

% Unruh Rebuttal, Exhibit 5, Schedule 3.

2 Unruh Rebuttal, Exhibit 5, Schedule 3.

% Staff Report (filed August 8, 2006), Appendices A-D.

*! The number of lines served is Highly Confidential information and is therefore not revealed
in this Report and Order.

%2 Exhibit 12HC.

% Exhibit 12HC.

3 Exhibit 11HC.
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40. The total number of lines provided to customers by AT&T
Mlssourl in the 30-day residential exchanges has decreased from 2004 to
2005.%

41. The total number of lines provided to customers by
CLECs in the 60-day busmess exchanges has decreased from 3,626 in
2004 to 3,500 in 2005.%

42.  The total number of lines provided to customers by AT&T
Mlssourl in the 60-day business exchanges has increased from 2004 to
2005.%

43. The total number of lines provided to customers by
CLECs in the 60-day resndentlal exchanges has decreased from 19,212 in
2004 to 17,714 in 2005.%

44.  The total number of lines provided to customers by AT&T
MISSOUI‘I in the 30-day residential exchanges has decreased from 2004 to
2005.%

45. The number of facilities-based carriers providing
business service to at least one customer within each 30-day exchange has
increased with the exception of six exchanges. In only one of those
exchanges, Lake Ozark- Osage Beach, has the number of “other resale”
carriers also decreased.

46. The Lake Ozark-Osage Beach exchange has at least two
facilities-based and nine “other resale” provnders

47. The number of facilities-based CLECs providing
residential service within each 30-day residential exchange has either
increased or stayed constant and the number of “other resale” CLECs has
also lncreased with the exception of the Pond and Valley Park
exchanges.*

48. In the Pond exchange, there is at least one facilities-
based CLEC providing re5|dent|al service and at least ten (a decrease of
one) “other resale” CLECs.*®

® Exhibit 11HC.
% Exhibit 10HC.
37 Exhibit 10HC.
%8 Exhibit 9HC.

* Exhibit 9HC.

“ Exhibit 12HC.
“! Exhibit 12HC.
2 Exhibit 11HC.
3 Exhibit 11HC.
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49. In the Valley Park exchange, there is at least one
facilities-based CLEC providing resndentlal service and at least eleven (a
decrease of one) “other resale” CLECs.*

50. In the 30-day residential exchanges AT&T MISSOUI‘I
increased its lines in only two exchanges, Fredericktown and Bell City.*°

51. The Fredericktown exchange has at least one faC|I|t|es-
based carrier and ten “other resale” carriers providing residential service.”

52. The Bell City exchange has at least one facnltles based
carrier and five “other resale” carriers providing residential service.*

53. Inthe 60-day business exchanges, CLECs lost lines and
AT&T Missouri gained lines in only 11 out of 30 exchanges. Those
exchanges are: Billings, Cedar Hill, Chaffee, Chillicothe, Desoto
Gray Summit, Hannibal, Hillsboro, Marionville, Moberly, and Richmond.*®

54. In the 60-day business exchanges the total number of
providers or the number of facilities-based providers increased in all but 12
of the 30 exchanges

55. Of those twelve exchanges, AT&T Missouri gained lines
in only five. Those exchanges are: Billings, Cedar Hill, Hannibal, Linn, and
Marionville.*

56. The Billings exchange has at least three “other resale”
CLECs (a decrease of one facilities-based CLEC from 2004) providi ng
service to at least one customer according to the 2005 annual report data.
AT&T Missouri data shows at least four CLECs, two wireless, and two VoIP
providers in the exchange.*

57. AT&T MISSOUI‘I has not raised its basic local business
rates in the Billings exchange.®

58. The Cedar Hill exchange has atleast one facilities-based
CLEC and six “other resale” CLECs providing serwce to at least one
customer according to the 2005 annual report data.** AT&T Missouri data

4 Exhibit 11HC.

44 Exhibit 11HC.

4 Exhibit 11HC.

5 Exhibit 11HC.

“ Exhibit 11HC.

7 Exhibit 11HC.

“8 Exhibit 10HC.

“ Exhibit 10HC.

% Exhibit 10HC.

*' Exhibit 10HC.

2 Unruh Rebuttal, Exhibit 5, Schedule 3.
% Staff Report (filed August 8, 2006).
% Exhibit 10HC.
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shows at Ieast four CLECs, two wireless, and two VolIP providers in the
exchange.”

59. AT&T Missouri has raised its basic local business rates
by $1.00 in the Cedar Hill exchange.*®

60. The Hannibal exchange has at least one facilities-based
CLEC and nine “other resale” CLECs (a decrease of two “other resale”
CLECSs from 2004) providing serwce to at least one customer according to
the 2005 annual report data.*” AT&T Missouri data shows at Ieast four
CLECs, two wireless, and two VolP providers in the exchange

61. AT&T Missouri has raised its basic local business rates
by $1.00 in the Hannibal exchange.*®

62. The Linn exchange has at least one facilities-based
CLEC and three “other resale” CLECs (a decrease of one “other resale”
CLEC from 2004) providing serwce to at least one customer according to
the 2005 annual report data.®® AT&T Missouri data shows at Ieast four
CLECs, two wireless, and two VolP providers in the exchange.®’

63. AT&T Missouri has not raised its basic local business
rates in the Linn exchange.®

64. The Marionville exchange has at least one facilities-
based CLEC and five “other resale” CLECs (a decrease of one “other
resale” CLEC from 2004) providing serV|ce to at least one customer
according to the 2005 annual report data.> AT&T Missouri data shows at
least four CLECs, two wireless, and two VolP providers in the exchange

65. AT&T Missouri has not raised its basic local business
rates in the Marionville exchange

66. Inthe 60-day reS|dent|aI exchanges as a whole, both the
CLECs and AT&T Missouri lost lines.®

67. In the 60-day residential exchanges, CLECs lost lines
and AT&T Missouri gained lines in only nine out of 51 exchanges. Those

* Unruh Rebuttal, Exhibit 5, Schedule 3.
% Staff Report (filed August 8, 2006).

57 Exhibit 10HC.

%8 Unruh Rebuttal, Exhibit 5, Schedule 3.
% Staff Report (filed August 8, 2006).

€ Exhibit 10HC.

& Unruh Rebuttal, Exhibit 5, Schedule 3.
2 Staff Report (filed August 8, 2006).

53 Exhibit 10HC.

5 Unruh Rebuttal, Exhibit 5, Schedule 3.
% Staff Report (filed August 8, 2006).

% Exhibit 9HC.
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exchanges are: Antonia, Cedar Hill, Desoto, Excelsior Springs, Festus-
Crystal City, Greenwood, Hillsboro, Union and Ware.®’

68. Inthe 60-day residential exchanges the total number of
providers or the number of facilities-based providers increased in all but 19
of the 51 exchanges. **

69. Of those 19 exchanges, CLECs gained lines in one
exchange, Lake Ozark-Osage Beach. AT&T Missouri gained lines in only
six exchanges: Antonia, Excelsior Springs, Festus-Crystal City, Hillsboro,
Union, and Ware. In the remaining 26 exchanges, both CLECs and AT&T
Missouri lost lines.*®

70. The Antonia exchange has at least three “other resale”
CLECs (a decrease of three “other resale” CLECs from 2004) providin%
service to at least one customer according to the 2005 annual report data.
AT&T Missouri data shows at least four CLECs, two wireless, and two VolIP
providers in the exchange.”’

71. AT&T Missouri has not raised its basic local residential
rates in the Antonia exchange.”

72. The Excelsior Springs exchange has at least ten “other
resale” CLECs (a decrease of one “other resale” CLEC from 2004)
providing service to at least one customer according to the 2005 annual
report data.”® AT&T Missouri data shows at least four CLECs, two wireless,
and two VolP providers in the exchange.”

73. AT&T Missouri has raised its basic local residential rates
in the Excelsior Springs exchange.”

74. The Festus-Crystal City exchange has at least nine “other
resale” CLECs (a decrease of one “other resale” CLEC from 2004)
providing service to at least one customer according to the 2005 annual
reportdata.”® AT&T Missouri data shows at least four CLECs, two wireless,
and two VoIP providers in the exchange.””

&7 Exhibit 9HC.

8 Exhibit 9HC.

% Exhibit 9HC.

 Exhibit 9HC.

" Unruh Rebuttal, Exhibit 5, Schedule 3.
"2 Staff Report (filed August 8, 2006).

8 Exhibit 9HC.

™ Unruh Rebuttal, Exhibit 5, Schedule 3.
™ Staff Report (filed August 8, 2006).

" Exhibit 9HC.

" Unruh Rebuttal, Exhibit 5, Schedule 3.
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75.  AT&T Missouri has raised its basic local residential rates
in the Festus-Crystal City exchange.™

76. The Hillsboro exchange has at least five “other resale”
CLECs (a decrease of one “other resale” CLEC from 2004) providin%
service to at least one customer according to the 2005 annual report data.
AT&T Missouri data shows at least four CLECs, two wireless, and two VolP
providers in the exchange.®

77. AT&T Missouri has not raised its basic local residential
rates in the Hillsboro exchange.®’

78. The Union exchange has at least ten “other resale”
CLECs (a decrease of one “other resale” CLEC from 2004) providinsg
service to at least one customer according to the 2005 annual report data.
AT&T Missouri data shows at least four CLECs, two wireless, and two VolP
providers in the exchange.®®

79.  AT&T Missouri has raised its basic local residential rates
in the Union exchange.®

80. The Ware exchange has at least five “other resale”
CLECs (a decrease of one “other resale” CLECs from 2004) providinag
service to at least one customer according to the 2005 annual report data.
AT&T Missouri data shows at least four CLECs, two wireless, and two VoIP
providers in the exchange.®®

81. AT&T Missouri has not raised its basic local residential
rates in the Ware exchange.®’

82. The number of competitors in the telecommunications
market is expected to fluctuate over time.®

83. The number of lines held by any given competitor is
expected to fluctuate over time.*

"8 Staff Report (filed August 8, 2006).

" Exhibit 9HC.

 Unruh Rebuttal, Exhibit 5, Schedule 3.
8 Staff Report (filed August 8, 2006).

82 Exhibit 9HC.

# Unruh Rebuttal, Exhibit 5, Schedule 3.
8 Staff Report (filed August 8, 2006).

& Exhibit 9HC.

® Unruh Rebuttal, Exhibit 5, Schedule 3.
¥ Staff Report (filed August 8, 2006).

® Transcript, p. 42.

® Transcript, p. 42.
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84. Revised Exhibit 14*° shows the current (as of the date
filed) vertical services rates; Exhibit 17, and the Supplement to Exhibit 17,
show the non-basic services rate changes over time.

85. Southwestern Bell Telephone Company and AT&T
Communications recently merged to become one company, Southwestern
Bell Telephone Company, L.P., d/b/a AT&T Missouri. !

86. MCI, a competitor to AT&T Missouri, was acquired by
Verizon, another competitor of AT&T Missouri.*?

87. InCase Nos. TO-2006-0093 and TO-2006-0102, AT&T
Communications of the Southwest, Inc., and its affiliates were not part of
the evidence of competition considered.

Conclusions of Law

The Missouri Public Service Commission has arrived at the
following conclusions of law.

AT&T Missouri is an incumbent basic local telecommunications
service provider under the jurisdiction of the Commission pursuant to
Chapter 392, RSMo.

The Commission must periodically review the exchanges in which it
grants competitive classification to determine if conditions as provided
under the statute have changed. Subsection 392.245.5, RSMo, states in
relevant part:

The commission shall, at least every two years, or where

an incumbent local exchange telecommunications

company increases rates for  basic local

telecommunications services in an exchange classified as
competitive, review those exchanges where an incumbent

local exchange carrier’s services have been classified as

competitive, to determine if the conditions of this

subsection for competitive classification continue to

exist in the exchange and if the commission determines,

after hearing, that such conditions no longer exist for the

incumbent local exchange telecommunications company in

such exchange, it shall reimpose upon the incumbent local

% AT&T offered corrections to Exhibit 14, which were received without objection. On the third,
fourth, and fifth lines of Staff's spreadsheet, under the dates 7/19/2004, 6/14/2004, and
5/21/2004, the rate for Speed Calling 8 was therefore revised by Staff to $3.75.

® Meisenheimer Direct, Exhibit 3, p. 10.

2 Meisenheimer Direct, p.10.
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exchange telecommunications company, in such
exchange, the provisions of paragraph (c) of subdivision
(2) of subsection 4 of section 392.200 and the maximum
allowable prices established by the provisions of
subsections 4 and 11 of this section . . .*

In Commission Case No. TO-2006-0093, the Commission granted
AT&T Missouri competitive classification under the “30-day track” of
Subsection 392.245.5, RSMo, for business services in 45 exchanges and
for residential services in 26 exchanges. In Commission Case
No. TO-2006-0102, the Commission granted AT&T Missouri competitive
classification under the “60-day track” of Subsection 392.245.5, RSMo, for
business services in 30 exchanges and for residential services in
51 exchanges.

The *30-day track” requires that the Commission designate the
business and/or residential services in an exchange as competitive within
30-days of a request if the Commission finds that “two nonaffiliated entities
in addition to the incumbent local exchange company are providing basic
local telecommunications service to [business and/or] residential customers
within the exchange.”® One wireless provider shall be counted,® as shall
[a]ny entity providing local voice service in whole or in part over . . . facilities
in which it or one of its affiliates have an ownership interest.”*

The “60-day track” requires that the Commission designate the
business and/or residential services in an exchange as competitive within
60 days of the request if the Commission finds the two entities providing the
appropriate type of services to customers within the exchange, unless the
Commission “finds that such competitive classification is contrary to the
public interest.”® For the 60-day track, the competitor may be “using its
own . . . facilities . . . or the . . . facilities of a third party, including those of
the incumbent local exchange company as well as providers that rely on an
unaffiliated third-party Internet service.”®®

8 Emphasis added.
% 392.245.5.

% 392.245 5(1).

% 392.245.5(2).

%7 392.245.5(6).

% 392.245.5(6).
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In determining what is in, or contrary to, the public interest, the
Commission must consider all relevant factors, just as it considers all
relevant factors in setting rates.*

Subsection 392.245.5(6) specifically authorizes price increases for
competitive services. The statute states in relevant part:

If the services of an incumbent local exchange

telecommunications company are classified as competitive

under this subsection, the local exchange

telecommunications company may thereafter adjust its

rates for such competitive services upward or downward

as it determines appropriate in its competitive environment

The party asserting the positive of a proposition has the burden of
" proving that proposition.'® Subsection 392.245.5 directs the Commission
to review the exchanges “to determine if the conditions of this subsection for
competitive classification continue to exist in the exchange ...” AT&T
Missouri and Staff have asserted that those conditions do continue to exist.
Thus, those parties bear the burden on that point. AT&T Missouri and Staff
have met that burden.

Public Counsel asserts the proposition that continuing competitive
classification is “contrary to the public interest” and thus, Public Counsel
bears the burden of proving this assertion. Public Counsel has not met its
burden.

Decision

The positions and arguments of all of the parties have been
considered by the Commission in making this decision. Failure to
specifically address a piece of evidence, position or argument of any party
does not indicate that the Commission has failed to consider relevant
evidence, but indicates rather that the omitted material was not dispositive
of this decision. After applying the facts as it has found them to its
conclusions of law, the Commission has reached the following decision.

The conditions of Subsection 392.245.5, RSMo, have not changed
since the grant of competitive classification in each of Southwestern Bell
Telephone, L.P., d/b/a AT&T Missouri’'s exchanges in which competitive
classification was previously granted in Commission Case

% State ex rel. Utility Consumers Council, Inc. v. Public Service Commission, 585 S.W.2d 41,
49 (Mo. 1979); State ex rel. Laclede Gas Co. v. Public Service Commission, 535 S.W.2d 561
(Mo. App. 1976).

% Dycus v. Cross, 869 S.W.2d 745, 749 (Mo. banc 1994).
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Nos. TO-2006-0093 and TO-2006-0102. The Commission examined the
evidence presented by the parties and for convenience has set out portions
of that evidence in chart format attached hereto as Attachment A. As that
chart shows, before AT&T’'s evidence is considered, there are
26 exchanges which were designated as competitive under the 30-day track
which now have multiple unaffiliated facilities-based providers providing
business service to customers in those exchanges. There are also
eight exchanges which were designated as competitive under the 30-day
track which now have multiple unaffiliated facilities-based providers
providing residential service to customers in those exchanges.

The chart also shows that of the 60-day track business exchanges,
seven would currently meet the 30-day criteria in that there are multiple
facilities-based providers providing business services to customers in the
exchanges. The chart further shows that of the 60-day track business
exchanges, three would currently meet the 30-day criteria in that there are
multiple facilities-based providers providing residential services to
customers in the exchanges.

In addition, AT&T Missouri presented evidence that at least one
facilities-based carrier and at least one wireless carrier are still providing
business and residential service in each of the 30-day exchanges as they
were in the original cases which granted competitive classification. And,
AT&T provided evidence that at least four CLECs and two wireless carriers
are providing service in each of the 60-day exchanges. In addition, AT&T
provided evidence of at least two VoIP providers in all but two 60-day
exchanges (Portage Des Sioux and Montgomery City) and one VoiP
provider in one of those exchanges (Montgomery City).

Considering AT&T Missouri’s evidence of facilities-based CLECs in
each exchange, a total of 27 of the 51 60-day residential exchanges meet
the 30-day criteria, and a total of 27 of 30 60-day business exchanges meet
the 30-day criteria.

Itis clear from this evidence that in the exchanges where business
and residential services would currently meet the 30-day criteria, the
competitive classification should remain. Conditions which precipitated the
grant of competitive classification have not changed. And even if such
conditions had changed it cannot be in the public interest to place those
exchanges back under price cap regulation, only to have AT&T Missouri
again request competitive classification which the Commission would be
required to grant under the 30-day track.

With regard to the remaining 30-day business exchanges, all but
two, Marble Hill and Fulton, have a facilities-based carrier and multiple
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“other resale” carriers. Looking at the additional evidence presented by
AT&T Missouri, it is clear that the Marble Hill and the Fulton exchanges still
qualify under the 30-day criteria. AT&T Missouri gathered number porting
information which showed that there was in fact a facilities-based provider
serving business customers in that exchange. The same was true for the
Washington and Farmington residential exchanges. Those exchanges
were the only gaps in the evidence provided from the 2005 annual reports,
and AT&T Missouri satisfactorily established that there was a facilities-
based carrier present in those exchanges.

The only other exception was business services in the Clever
exchange. In that exchange there did not appear to be multiple customers
being served. However, there was sufficient evidence from the 2005 annual
reports and AT&T Missouri to establish that multiple customers were being
served by multiple carriers which would meet the 60-day criteria.

In each of the 60-day exchanges that do not meet the 30-day
criteria, there were no less than three, and as many as 16, CLECs meeting
the definiton of an entity providing local service under
Subsection 392.245.5. Thus, the Commission can easily determine that
strictly based on the numbers of carriers in existence, competitive
conditions have not changed. The Commission must next evaluate the
public interest in the 60-day exchanges.

Public Counsel argues that the rate increases for basic and non-
basic services soon after competitive classification was granted are
evidence that continuing competitive classification is “contrary to the public
interest.”  In addition, Public Counsel suggests that AT&T (then
Southwestern Bell) misled the Commission by stating that no rate increases
were planned at the time competitive status was granted. Public Counsel
also argues that the acquisition of AT&T by Southwestern Bell and the
acquisition of MCI by Verizon decreased competition.

Public Counsel believes that Staff's investigation shows that there
is little to no local facilities-based competition and the number of
competitors has dwindled. In total, the number of lines served by CLECs
has decreased. The number of lines served by CLECs, however, has
increased in some exchanges, and in many exchanges, the number of lines
held by AT&T has also decreased.

When examined on an exchange-by-exchange basis, the
Commission finds that the competitive designation is not contrary to the
public interest. Itis true that the rise in AT&T Missouri’s basic local rates so
soon on the heels of competitive status was disappointing. This fact alone,
however, does not prove that a competitive classification should not
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continue. Obviously, the legislature intended AT&T Missouri to be allowed
to raise rates or it would not have authorized it in the statute.

The Commission has examined each exchange individually.
Companies, however, do not do business exclusively in one exchange and,
therefore, examination of the market as a whole is also relevant to
determining if conditions in an exchange have changed or if the continuing
designation is “contrary to the public interest.” The increase in rates and
the loss in some exchanges of CLEC lines or a decrease in the number of
CLECs are not so egregious that the Commission must find a continuing
competitive designation is not in the public interest.

In each exchange, the make-up of carriers and the numbers of lines
held is fluctuating. Not all of this fluctuation, however, is to the detriment of
the CLECs. This fluctuation is also not unexpected when competition
exists. In some areas, AT&T Missouri lost lines and the CLECs gained
lines. In some exchanges, the number of resale providers dropped but the
exchange gained facilities-based providers. There was evidence of
wireless providers in all exchanges and at least two VolP providers in all of
the 60-day exchanges. '’

This total market picture shows that there is some competition in
the exchanges. The legislature has made it clear that competition is a
desired outcome of deregulation. Therefore, it is not contrary to the public
interest to allow the market to continue to evolve.

The Commission determines that all of the previous 30-day
exchanges continue to have the requisite numbers of facilities-based, “other
resale,” and wireless carriers to meet the 30-day criteria. In addition, the
Commission determines that 27'% of the 30 60-day business exchanges
and 27'® of the 51 60-day residential exchanges meet the 30-day
requirements. Furthermore, the remaining three 60-day business and 24
60-day residential exchanges meet the 60-day criteria with regard to the
requisite numbers of facilities-based and/or “other resale” providers. It is
not contrary to the public interest to continue with the competitive

' The exceptions to the VoIP providers are the Portage Des Sioux exchange, which had
none, and the Montgomery City exchange, which had only one.
2 Those exchanges are: Ash Grove, Billings, Boonville, Carthage, Cedar Hill, Chaffee,
DeSoto, Dexter, Excelsior Springs, Farley, Gray Summit, Hannibal, Hillsboro, Kennett,
Kirksville, Linn, Marionville, Marshall, Mexico, Moberly, Montgomery City, Neosho,
Portage Des Sioux, Richmond, St. Clair, Union, and Ware.

® Those exchanges are: Antonia, Ash Grove, Billings, Bonne Terre, Boonville,
Cape Girardeau, DeSoto, Dexter, Excelsior Springs, Festus-Crystal City, Flat River,
Gray Summit, Hannibal, Herculaneum-Pevely, High Ridge, Hillsboro, Imperial, Jackson, Joplin,
Kennett, Maxville, Poplar Bluff, Richmond, San Antonio, Sikeston, St. Clair, and Walnut Grove.
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designation in any of the exchanges. The previously designated exchanges
of AT&T Missouri shall remain so designated.

IT IS ORDERED THAT:

1. Exhibits 9HC, 9NP, 10HC, 10NP, 11HC, 11NP, 12HC, and
12NP are admitted into evidence.

2. Revised Exhibit 14 is admitted into evidence and substituted
for the original Exhibit 14.

3. Exhibit 17 as submitted by Staff is admitted into evidence.

4. The Supplement to Exhibit 17 filed by the Office of the Public
Counsel is admitted into evidence.

5. The Staff Report filed in this case on August 8, 2006, is
admitted into evidence.

6. Each of Southwestern Bell Telephone, L.P., d/b/a AT&T
Missouri’s exchanges in which competitive classification was granted in
Commission Case Nos. TO-2006-0093 and TO-2006-0102 shall continue to
be designated as competitive.

7.  The Staff of the Missouri Public Service Commission shall
continue to review the competitive classification of each exchange as least
as often as required by the statute and may do so on an annual basis.

8.  Any objections not ruled upon are overruled and any motions
not ruled upon are denied.

9. This Report and Order shall become effective on July 22,
2007. :

Davis, Chm., Murray and Appling, CC., concur
Gaw and Clayton, CC., dissent and certify
compliance with the provisions of Section 536.080, RSMo.

NOTE: The attachment in this case has not been published. If needed, this document is
available in the official case files of the Public Service Commission.
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Jason Becker, Becker Development Company, Complainant, v. Aqua
Missouri, Inc., Respondent.

Case No. SC-2007-0044 et al.
Decided July 12, 2007

Sewer §2. The Commission ordered that Aqua Missouri, Inc. connect ten additional houses to
the sewer system at the Lake Carmel subdivision, in view of the fact that, Aqua Missouri holds
a certificate of convenience and necessity to provide sewer service in the Lake Carmel area.

Sewer §3. The Commission ordered that Aqua Missouri, Inc. connect ten additional houses to
the sewer system at the Lake Carmel subdivision, in view of the fact that, Aqua Missouri holds
a certificate of convenience and necessity to provide sewer service in the Lake Carmel area.

APPEARANCES

Keith A. Wenzel, HENDREN ANDRAE, LLC, 221 Bolivar Street,
Jefferson City, Missouri 65102, for Jason Becker and Becker Development,
Inc.

Marc H. Ellinger, BLITZ, BARDGETT & DEUTSCH, L.C., 308 E. High
Street, Suite 301 Jefferson City, Missouri 65101, for Aqua Missouri, Inc.
Christina Baker, Assistant Public Counsel, Post Office Box 2230, Jefferson
City, Missouri 65102, for the Office of the Public Counsel.

Kevin A. Thompson, General Counsel, P.O. Box 360, Jefferson City,
Missouri 65102, for the Staff of the Missouri Public Service Commission.

REGULATORY LAW JUDGE: Morris L. Woodruff, Deputy Chief
Regulatory Law Judge

REPORT AND ORDER

Syllabus: After considering Jason Becker and Becker Development
Company’s complaint against Aqua Missouri, Inc., the Commission finds
that Aqua Missouri must allow ten additional houses to be connected to its
existing sewer system at Lake Carmel. If Becker wishes to build additional
houses that would require an expansion of the existing sewer system, it
must enter into a developer agreement with Aqua Missouri as required by
the company’s tariff.

Findings Of Fact
The Missouri Public Service Commission, having considered all the

competent and substantial evidence upon the whole record, makes the
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following findings of fact. The positions and arguments of all of the parties
have been considered by the Commission in making this decision. Failure
to specifically address a piece of evidence, position, or argument of any
party does not indicate that the Commission has failed to consider relevant
evidence, but indicates rather that the omitted material was not dispositive
of this decision.

Procedural History

On August 7, 2006, Jason Becker and Becker Development
Company (Becker) filed two complaints against Aqua Missouri, Inc. The
complaints, assigned Case Numbers SC-2007-0044 and SC-2007-0045,
allege that Aqua Missouri has refused to provide water and sewer utility
service to multiple lots that Becker owns in the Lake Carmel subdivision
served by Aqua Missouri. By a notice issued on August 8, pursuant to
Commission Rule 4 CSR 240-2.070(7), the Commission served a copy of
both complaints on Aqua Missouri. Aqua Missouri timely responded to both
complaints by filing their answers on September 7. The two complaints
were subsequently consolidated into Case Number SC-2007-0044.

The Commission established a procedural schedule requiring the
parties to prefile written direct, rebuttal, and surrebuttal testimony. An
evidentiary hearing was held on April 23, 2007. Post-Hearing briefs were
submitted on May 31.

The Development at Lake Carmel

Aqua Missouri currently holds a certificate of convenience and
necessity from this Commission and provides regulated water and sewer
service to approximately 46 homes at Lake Carmel, a housing development
located in rural Cole County, Missouri. An additional three homes receive
only water service." The sewer treatment facility serving Lake Carmel was
originally built by the developer of the subdivision and in 1973 was
contributed to a regulated sewer utility known as Lake Carmel Development
Co., Inc.? In 1998, that company sold the sewer system to Capital Utilities,
Inc. Capital Utilities subsequently became AquaSource/CU, Inc., which was
in turn purchased by Aqua America, Inc., effective August 1, 2003, to do
business as Aqua Missouri, Inc.?

! Transcript, Page 139, Lines 22-24.

2 Memorandum, Commission Case No. WM-98-130. The memorandum is attached to the
testimony of Hale-Rush Rebuttal, Ex. 4.

® Hale-Rush Rebuttal, Ex. 4, Page 2, Lines 9-11.
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Becker Development Company, LLC, of which the other
complainant, Jason Becker, is a principal, purchased the undeveloped
portion of the Lake Carmel development in 1998.* Becker owns a total of
65 lots in the development.® Beginning in 2003, Becker demanded that
Aqua Missouri extend water and sewer service to the previously unplatted
portion of the Lake Carmel subdivision. That extension would serve an
additional 47 homes.® Aqua Missouri agreed to the extension of its water
and sewer system to serve the new homes, but would do so only if Becker
signed a Developer Agreement, by which Becker would be required to pay
for the expansion of the system including an expansion of the capacity of
the sewer treatment facility.” Becker contends that Aqua Missouri, not the
developer, should be required to pay for expansion of the existing sewer
treatment facility and has refused to sign a developer agreement that would
require the developer to pay for such expansion.

In addition to the proposal to plat a new development area, Becker
currently owns 13 lots at Lake Carmel that are ready to build, except for the
lack of available sewer service.® Aqua Missouri has refused to provide
service to Becker’s building lots, contending that its sewer treatment plantis
already above its allowed capacity. Until this dispute is resolved, Becker
will be unable to build houses on the lots that he owns at Lake Carmel.

The Sewage Treatment Facility at Lake Carmel

The existing sewage treatment facility at Lake Carmel includes a
gravity-fed collection system emptying into a three-cell lagoon. In other
words, the wastewater flows through collecting mains by force of gravity
and is collected in a series of three ponds. While the wastewater is retained
in the ponds it is treated through natural biological action.® Eventually, the
treated water flows through each of the three treatment cells and is
discharged into a creek.’

The sewage treatment plant at Lake Carmel operates with a current
permit from the Missouri Department of Natural Resources (DNR). The
operating permit indicates that the sewage lagoons are designed to handle
a flow of 12,600 gallons of wastewater per day. Using a DNR standard of

* Becker Direct, Ex. 6, paragraph 2.

® Transcript, Page 9, Lines 22-24.

6 ° Id. at paragraph 10.
HaIe—Rush Rebuttal, Ex. 4, Page 4, Lines 3-11.
® Transcript, Page 15, Lines 20-22.

° Transcript, Page 52, Lines 18-24.

'® Transcript, Page 53, Lines 8-19.
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100 gallons per person, per day, the operating permit is based on an
assumed population of 126 persons served by the plant. Assuming 3.7
persons per household, the operating permit is based on the assumption
that 34 houses can be served by the existing lagoons."’

The Service Provided by the Lake Carmel Sewer System

Aqua-Missouri currently uses the sewage lagoons to provide
service to 46 houses in the Lake Carmel subdivision. Again, assuming 3.7
persons per household, producing 100 gallons of wastewater per day,
current usage would produce an expected total flow of 17,020 gallons per
day into the lagoon system. 12 By that measure, the sewage lagoons are
already substantially over their designed capacity.

However, measurement of the amount of water Aqua Missouri sold
to the residences in the Lake Carmel subdivision |nd|cates an average
water usage of only 170 gallons per house, per day."® That means that
either the average population in those homes is less than the assumed 3.7
residents, or those residents use less than the assumed 100 gallons of
water per day. Since the amount of wastewater flowing out of a house,
should not be more than the amount of fresh water flowing in, the amount of
wastewater rowmg into the sewage lagoons should be approxmately 7,820
gallons per day, " which is below designed capacity.

Agua Missouri has, on occasion, actually measured the amount of
water flowing into the sewage lagoons. For March 22 through 29, 2006, a
wet period, the average daily flow was measured at 29,904 gallons per day,
varying from a maximum of 49,999 gallons to a minimum of 10,077 gallons.
For June 8 through 19, 2006, a dry period, the average daily flow was
measured at 17,836 gallons per day, varying from a maximum of 39,113
gallons to a minimum of 9,941 gallons.'®

Those numbers indicate that Aqua Missouri's sewer system at Lake
Carmel has an inflow and infiltration problem. In other words, outside water
is entering the wastewater system and draining into the sewage lagoons.
Inflow and infiltration can occur when rainfall enters the system through
manbholes, or it can result from ground water leaking into the sewer mains.
For this system a possible source of such ground water is leakage from the
lake that gives the Lake Carmel subdivision its name. Aqua Missouri has

" ., Gaebe Direct, Ex. 2, Attachment ROG-2.

'2 46 houses x 3.7 persons per house x 100 gallons per person = 17,020 gallons per day.
3 > Wells Surrebuttal, Ex. 8, Page 2.

' 46 houses x 170 gallons per day = 7,820 gallons per day.
'S Gaebe Direct, Ex. 2, Attachment ROG-2.
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taken steps to reduce the amount of inflow and infiltration into its system by
repairing manholes, but at the time of the hearing, was still looking at
possible solutions to further address the problem.'®

The effect of the inflow and infiltration problem on the Lake Carmel
sewage lagoons is mixed. The increased amount of water flowing into the
lagoons causes the water to flow through the lagoons more quickly,
reducing the amount of time water is retained in the lagoons. Since the
water flows through the lagoons more quickly, less time is available to allow
natural biological action to clean the water."” On the other hand, the clean
water flowing into the system tends to dilute the wastewater. As a result,
the water flowing out of the lagoons is cleaner than it would otherwise be.'®
So, despite the increased flows, the water flowing out of the lagoons, which
is monitored by DNR, has met pollution control standards and has not
caused DNR to issue any notices of violation to Aqua Missouri."

Inflow and infiltration is not the only problem affecting the Lake
Carmel sewage lagoons. The lagoons are designed to retain some solid
waste as sludge, which accumulates at the bottom of the ponds. Over the
35 years that the lagoons have been operating, several feet of sludge have
accumulated, reducing the volume of wastewater that can be retained in the
lagoons.”® Because of the buildup of sludge, the lagoons are now able to
treat only about three-quarters of its designed wastewater flow capacity.21
Eventually, even if no more houses are added to the system, the lagoons
will fill with sludge and will need to be upgraded or replaced.”

Two possible solutions were offered to increase the flow capacity of
the lagoons to restore the sewage treatment facility to its designed capacity.
One solution would be to simply use earth moving equipment to raise the
berms surrounding the lagoons by about 18 inches, thereby increasing the
depth of the lagoons and increasing their capacity.23 Thomas Wells, the
consulting engineer engaged by Becker, who offered this solution, testified
that he had not calculated the cost required to raise the berms.?* The other
solution would be to dredge the lagoons to remove the accumulated sludge

1 Transcript, Pages 146-147, Lines 16-25, 1-4.

"7 Transcript, Page 116, Lines 8-14.

'® Transcript, Page 36, Lines 11-21.

'® Transcript, Page 56, Lines 13-16.

2 Transcript, Pages 131-132, Lines 19-25, 1-3.

*! Transcript, Pages 32-33, Lines 23-25, 1-5.

2 Transcript, Pages 135-136, Lines 22-25,1.

% Wells Surrebuttal, Lake Carmel Lagoon Volume Confirmation, Transcript, Pages 27-28,
Lines 21-25, 1-2.

2 Transcript, Page 28, Lines 12-17.
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and restore their original depth and capacity. Wells also did not calculate
the cost to dredge the lagoons.”> However, Tena Hale-Rush, Regional
Manager for Aqua Missouri, testlfled that the cost of dredging a similar
lagoon would exceed $100,000.%

Even if the inflow and infiltration problem is corrected and the
lagoons are restored to their designed capacity, the sewage treatment
facility serving Lake Carmel is still at or near its capacity. Thomas Wells,
Becker's expert, testified that raising the berms to restore full capacity for
the Iagoons wouId allow perhaps four additional houses to be connected to
the system " To connect any additional houses would require a “significant
upgrade of capauty Similarly, Robert Gaebe, the civil engineer who
testified for Aqua Missouri, indicated that even if the entire inflow and
infiltration problem were corrected, at most an additional 10 to 12 houses
could be connected to the current system without a major upgrade to the
system

Staff's witness, James Merciel, who is also a civil engineer, testified
that there are three primary options available for making a major upgrade to
the current sewer system. Those options are:

1) expand or modify the existing treatment facility,

such as by adding a fourth lagoon cell, or adding

mechanical equipment such as surface aerators,

mechanical aeration units or clarifyier units;
2) construct a ‘parallel’ treatment facility that

would operate in addition to, but separate from, the

existing facility; or

3) abandon the existing treatment facility and
construct a replacement facility with sufficient capacity to

serve existing customers as well as a reasonable level of

future customers.*

Neither Becker nor Aqua Missouri disagree with Merciel’s description of the
available options. However, they do not agree upon any particular solution.

While Aqua Missouri has refused to allow Becker to connect any
further houses to the sewer system because of the alleged lack of capacity,

% Transcript, Page 40, Lines 7-11.

% Transcript, Page 148, Lines 10-20.

7 Transcript, Page 27, Lines 11-20.

2 Transcnpt Page 30, Lines 20-23.
 Transcript, Page 129, Lines 7-15.

% Merciel Rebuttal, Ex. 1, Page 5, Lines 6-12.
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it has not prevented other individual homeowners, who are not associated
with a developer, from connecting their homes to the sewer system. In the
past year, Aqua Missouri has granted two such individual homeowners
access to connect their houses to the sewer sys’cem.31 In fact, Aqua
Missouri has never denied an individual homeowner access to the Lake
Carmel sewer system.*

CONCLUSIONS OF LAW

The Missouri Public Service Commission has reached the following
conclusions of law:

1. Aqua Missouri is a “Public Utility” and a “Sewer Corporation”, as
those terms are defined at Section 386.020 (42) and (48), RSMo Supp.
2006. As such it is subject to regulation by this Commission.

2. Section 393.140(1), RSMo 2000 gives the Commission general
power to investigate the quality of sewer service furnished by a sewer
corporation and to order such reasonable improvements “as will best
promote the public interest, preserve the public health and protect those
using such ... sewer system”.

3. Section 393.130.1, RSMo Supp. 2006 requires every sewer
corporation to “furnish and provide such service instrumentalities and
facilities as shall be safe and adequate and in all respects just and
reasonable.”

4. Section 393.130.3, RSMo Supp. 2006 states:
No ... sewer corporation shall make or grant any undue or
unreasonable preference or advantage to any person,
corporation or locality, or to any particular description of
service in any respect whatsoever, or subject any
particular person, corporation or locality or any particular
description of service to any undue or unreasonable
prejudice or disadvantage in any respect whatsoever.

5. Section 386.390.1, RSMo 2000 gives the Commission authority
to hear a complaint alleging “any act or thing done or omitted to be done” by
any public utility “in violation, or claimed to be in violation, of any provision
of law, or of any rule or order or decision of the commission.”

6. As the partg/ bringing a complaint, Becker has the burden of
proving its allegations.®

*' Transcript, Page 143, Lines 12-21.

52 Transcript, Page 144, Lines 1-7.

% State ex rel GS Technologies Operating Co., Inc. v. Pub. Serv. Comm’n, 116 S.W.3d 680 (
Mo. App. W.D. 2003).
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7. Aqua Missouri holds a certificate of convenience and necessity
to provide sewer service in the Lake Carmel area. Missouri’'s courts have
established as a general principle that “[t]he certificate of convenience and
necessity issued to the utility is a mandate to serve the area covered and it
is the utility’s duty, within reasonable limitations, to serve all persons in an
area it has undertaken to serve.”*

8. A utility tariff that has been approved by the Commission
becomes Missouri law, and has “the same force and effect as a statute
directly prescribed from the Iegislature”.35 In interpreting a tariff, the
Commission is required to “ascertain the intent of [the utility and the
Commission] from the language used, to give effect to that intent if possible,
and to consider the words used in their plain and ordinary meaning.”*

9. Rule 12(b) of Aqua Missouri’s applicable, approved, tariff
states:

This Rule shall govern the construction of new treatment

facilities and/or extension of new collecting sewers

requested by a Developer in areas within the Company’s
certificated service area where the company currently does

not serve.”’

This is the section of Aqua Missouri’s tariff that sets out the procedures to
be followed by developers in requesting sewer service for a newly
developed area.

10. Rule 12(b)(1) of the same tariff states:

A Developer shall enter into a contract (See Exhibit B) with

the Company. The contract shall provide that the

Developer may construct said collecting sewers to meet

the requirements of all governmental agencies and the

Company’s Rules and Regulations, including the

Company’s Technical Specifications. The Developer shall

contribute said sewer collection/treatment system to the

Company with a detailed accounting of the actual cost of

construction (excluding income taxes).

% State ex rel Missouri Power and Light Co. v. Pub. Serv. Comm’n, 669 S.W. 2d 941, 946 (Mo.
App. W.D. 1984).

% State ex rel. Laclede Gas Co. v. Pub. Serv. Comm’n, 156 S.W. 3d 513, 521, (Mo. App. W.D.
2005).

% |d.

¥ P.S.C. Mo. No. 2, Original Sheet No. SRR 43. A copy of this section of the tariff was
admitted into evidence as Exhibit 10.
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The “Exhibit B” referenced in this section of the tariff is a sample of an
extension agreement that is also set out in Aqua Missouri’s tariff.** Becker
has refused to sign such an extension agreement and Aqua Missouri has
refused to provide service to Becker's houses until such agreement is
signed.

11. Rule 12(b)(1) and the accompanying extension agreement
require a developer, such as Becker, to either construct, or at least pay for,
any new collecting sewer mains and treatment facilities needed to serve the
newly developed area. After the collecting mains and treatment facilities
are built, the developer is required to “contribute” the mains and treatment
facilities to the utility, which will then operate the sewer system.

12. Aqua Missouri’'s tariff does not require Becker, or any other
developer, to pay extra to maintain existing sewer treatment facilities. Nor
does it require a developer to pay extra to hook up additional homes that
can be served by existing sewer treatment facilities. Those costs are to be
recovered through the rates the utility charges all its customers.

DECISION

The Commission has reached the following decisions regarding the
issues described by the parties in the List of Issues filed before the start of
the hearing.

. Service to Becker

a) Has Aqua Missouri violated its obligation as a public utility
by refusing to serve Becker despite repeated requests?

As a public utility, Aqua Missouri has a general mandate, within
reasonable limits, to provide service to members of the public within its
designated service area. Aqua Missouri’s tariff imposes additional
requirements on developers whose development plans will require the
construction of new treatment facilities or the extension of new collecting
sewers. Essentially, a developer is required to pay for the extension of
sewers needed to serve the new development as well as for any new
treatment facilities needed to serve the new development.

The additional requirements that Aqua Missouri’s tariffimposes are
reasonable. The developer, and ultimately the buyer of the developed
property, should be responsible for the cost of constructing the sewer
facilities needed to serve that property. If the developer and the developer’s
customers are not held responsible for paying those costs, the costs of

* P.S.C. Mo. No. 2, Original Sheet Nos. SE 6-10. A copy of this section of the tariff was
admitted into evidence as Exhibit 9.
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serving the newly developed property would be unfairly imposed, through
higher rates, upon the homeowners currently served by the existing sewer
system, while the developer collects the extra profits.

Staff argues that Aqua Missouri’s tariff requires a developer to pay
only for new treatment facilities, while requiring the utility, and ultimately its
existing customers, to pay unlimited amounts for expansion of existing
treatment facilities needed to serve new developments. Staff's reading of
the tariff is unreasonably narrow, and would unfairly impose development
costs on existing customer of the utility. In the context of this case, Staff's
interpretation would require Aqua Missouri and its existing customers to
fully bear the cost of doubling the capacity of the existing sewer treatment
facilities to serve Becker's new development, so long as the expanded
facilities cannot be called a new facility. However, the distinction that Staff
would draw between a new facility and the expansion of an existing facility
would be difficult to discern and is essentially meaningless. For example, if
Aqua Missouri digs a fourth lagoon cell, is that a new facility or an
expansion of the existing facility? That distinction should not be the basis
for assigning hundreds of thousands of dollars in costs. Rather, the
important principle is that a cost causer should be required to pay for the
costs caused. Whether providing sewer service to a new development
requires a new treatment facility, or a new expansion of an existing facility, it
is the responsibility of the developer to pay for the costs of providing that
service. Therefore, the Commission finds that in Aqua Missouri’s tariff, new
treatment facilities means any additional treatment facilities required to
serve the new development.

That explanation of Aqua Missouri’s tariff, does not, however, mean
that Aqua Missouri is justified in refusing to provide service to any houses
built by Becker. The evidence indicates that Aqua Missouri currently has
some available capacity on the Lake Carmel sewer system. The utility has
continued to allow individual home builders to hook up to its sewer system;
two new homes have been promised connection in the past year. While
Aqua Missouri’s tariff requires Becker to pay for new treatment capacity,
there is nothing in its tariff that would allow Aqua Missouri to discriminate
against Becker in the allocation of its existing sewage treatment capacity.
To the extent that it has available treatment capacity, Aqua Missouri must
make that capacity available to Becker on the same terms that it makes that
capacity available to any other potential customer.

The question then becomes: how much sewage treatment capacity
does Aqua Missouri have available? The answer to that question is not
clear from the record, and unfortunately, it seems likely that no one,
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including Aqua Missouri, really knows. That is unfortunate because as a
public utility, Aqua Missouri has an obligation to know the capacity of its
system and to know how many customers it can serve without violating
pollution control regulations.

It is apparent that, as they are currently operating, the sewage
treatment lagoons at Lake Carmel are at or near their capacity. It is also
apparent that the lagoons are currently operating at less than their designed
and permitted capacity because of an inflow and infiltration problem, as well
as the natural buildup of sludge during the life of the lagoons. Aqua
Missouri must maintain and operate its sewer system in a way that will
provide safe and adequate service to its customers. It cannot pass those
costs on to a developer or other customer, except through Commission
approved rates. Therefore, Aqua Missouri must pay for whatever
maintenance or repairs are reasonably necessary to keep its sewer system
operating at its designed capacity. In this case, that means paying the cost
of fixing the inflow and infiltration problem and taking appropriate action to
restore the wastewater storage capacity of the lagoons to their designed
capacity, either by raising the level of the surrounding berms, or dredging
and removing the accumulated sludge.

Becker's expert testified that restoring the capacity of the lagoons
would allow four additional houses to be connected to the sewer system.
Aqua Missouri’s expert testified that at most ten to twelve additional houses
could be served if the inflow and infiltration problem were entirely solved.
Becker and other potential customer are entitled to connect new houses to
the system up to the capacity of the current system. Since the evidence
indicates that some new houses can be served if the existing sewer system
is properly maintained and repaired, and since Aqua Missouri is unaware of
the capacity of its system, the Commission will need to make a
determination of how many new houses can be added to the system.
Based on the evidence presented to it, the Commission’s best estimate is
that ten new houses can be connected to the system. Aqua Missouri will be
ordered to connect up to ten new houses to the existing sewer system.
Those ten new houses are to be allocated on a first-come, first-served
basis, with Becker to be treated on the same basis as any other potential
customer.

b) Has Aqua Missouri violated its tariff by refusing to provide
service to Becker unless Becker enters into a Developer Agreement
with Aqua Missouri?

As indicated in the previous discussion, Aqua Missouri’s tariffs do
not allow the utility to refuse to provide service to any customer, including a
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developer, so long as that customer can be served using existing capacity.
Becker does not need to enter into a developer agreement to utilize that
existing capacity. However, Aqua Missouri’s tariff does require Becker, or
any other developer, to enter into a developer agreement in order to
develop additional property that will require the creation of additional sewer
capacity, either through the building of new treatment facilities or the
expansion of current facilities.

c) What steps, if any, must Becker take to receive service from
Aqua Missouri?

Becker has done everything necessary to receive service for the
ten additional houses that the Commission has determined can be served
through the current capacity of the sewer system.

d) If an expansion of Aqua Missouri’s wastewater treatment
plant is necessary in order for Aqua Missouri to serve Becker, who is
responsible for the cost of expansion?

As previously indicated any expansion of the wastewater treatment
plant necessary to serve new development is the responsibility of the
developer who proposes to build the development that necessitates the
expansion. If Becker plans to develop its property in that manner, it must
sign a developer agreement and agree to pay for the cost of expansion.

1. Safe and Adequate Service at Lake Carmel

a) Is Aqua Missouri presently providing safe and adequate
service to its customers at Lake Carmel?

There was no evidence presented that would indicate that Aqua
Missouri is not providing safe and adequate service to its current
customers. There have been no DNR violations and current sewer
customers are well served. With appropriate maintenance and repair of its
sewer system to restore that system to its permitted capacity, Aqua
Missouri should be able to provide safe and adequate service to ten
additional customers.

b) Is the wastewater treatment facility at Lake Carmel
presently at or over its permitted capacity?

The wastewater treatment lagoons at Lake Carmel are at or near
their current operating capacity. However, with appropriate maintenance
and repair of its sewer system to restore that system to its permitted
capacity, Aqua Missouri should be able to provide safe and adequate
service to ten additional customers.
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c) If the wastewater treatment facility at Lake Carmel is not at
or over its permitted capacity, how many additional homes or lots may
be connected?

Ten additional lots may be connected.

d) If the wastewater treatment facility at Lake Carmel is
presently over its permitted capacity, must Aqua Missouri make
improvements to its facility to add capacity sufficient to meet its
present load?

Aqua Missouri must appropriately maintain and repair its sewer
system to restore that system to its permitted capacity.

L. Aqua Missouri’s Tariff
Does the public interest or the law require that Aqua Missouri

amend or modify its tariff so that individuals and developers will be
treated similarly with respect to extensions?

As interpreted by the Commission, Aqua Missouri's tariff is
reasonable and is consistent with Missouri law and the regulations of this
Commission. It does not need to be changed.

IT IS ORDERED THAT:

1. Aqua Missouri, Inc. shall connect up to ten additional houses to
its sewer system at the Lake Carmel subdivision. Applications to connect
additional houses shall be granted on a first-come, first-served basis, with
Jason Becker and Becker Development Company treated the same as all
other applicants.

2. If Jason Becker and Becker Development Company wish to
develop additional land and thereby require an expansion of the sewer
system, Jason Becker and Becker Development Company must sign a
developer agreement as required by Aqua Missouri’s tariff.

3. This Report and Order shall become effective on August 11,
2007.

Davis, Chm., Clayton and Appling, CC., concur;
Murray and Gaw, CC., dissent;

and certify compliance with the provisions

of Section 536.080, RSMo 2000.
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REPORT AND ORDER

Syllabus: This Report and Order delineates the final disposition of
two workshop cases involving new Public Utility Regulatory Policy Act
(“PURPA”") standards propagated by the federal government in the Energy
Policy Act of 2005 (“EPAct”).

Procedural History

On June 22, 2006, the Staff of the Missouri Public Service
Commission filed motions requesting that the Commission establish cases,
provide notice, set intervention deadlines and schedule a prehearing
conference for the purpose of determining whether to adopt the Fuel
Sources Standard and the Fossil Fuel Generation Efficiency Standard, both
established in Section 1251 of EPAct. The Commission granted Staff's
motions on June 23, 2006. A deadline was set for intervention and
numerous entities intervened.

A prehearing was held in these matters on August 4, 2006, and a
technical conference followed on September 22, 2006. On September 29,
2006, the Staff filed “Suggestions Regarding Future Proceedings.” The
parties were given until October 13, 2006, to respond to Staff's suggestions.
Numerous parties responded. Many suggested that the cases could be
dismissed asserting the Commission had already taken sufficient action to
comply with the new federal standards.

On October 16, 2006, the Commission directed its Staff to file a
motion for a final order of rulemaking requesting that the Commission open
a single rulemaking case to determine if any of the Commission’s prior
actions applied to these standards and to proceed with rulemaking if so
required. The parties responded and on December 22, 2006, the Staff
retracted its motion to open a rulemaking docket and instead requested the
Commission make a threshold determination as to whether prior
Commission or legislative action applied to these standards.

A provision in EPAct directs state commissions not to take any
action regarding the new standards if that commission, or that state’s
legislature, had taken any prior action to consider or implement a
comparable standard. A decision by the Commission that prior state action
satisfied EPAct's consideration/implementation requirement would
terminate these proceedings, while an opposite decision would require the
Commission to decide if rulemaking or other action was required to adopt
the standards.
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On December 26, 2006, the Commission set a date for the parties
to specifically address the threshold question on the applicability of the prior
state action exemption to the adoption of the Fuel Sources Standard and
the Fossil Fuel Generation Efficiency Standard. The parties were given
until February 9, 2007, to file these additional responses and fully articulate
their positions on this threshold issue.

On February 16, 2007, after reviewing all of the parties’
responses, the Commission set these matters for an On-the-Record
Presentation to take testimony from counsel and subject matter experts
representing all of the interested parties. The Commission held its On-the-
Record Presentation on April 27, 2007 and took testimony on whether the
prior state action exemption applied to these PURPA standards. These two
matters were not formally consolidated; however, because the Commission
heard arguments on these matters simultaneously, it is issuing the decision
in these matters in one Report and Order.

Findings of Fact

With the exception of delineating the exact language of the
standards in question and the parties’ positions regarding those standards,
both factual recitations, the Missouri Public Service Commission’s
determination as to whether the prior state action exemption applies to
these standards is purely a determination of law. Consequently, no
additional findings of fact, beyond what the Commission has outlined below,
are required. ‘

The PURPA Standards

The new standards enacted with EPAct that the Commission is
considering in this Report and Order are:

The Fuel Sources Standard - PURPA Section 111(d)(12):

Each electric utility shall develop a plan to minimize
dependence on one fuel source and to ensure that the
electric energy it sells to consumers is generated using a
diverse range of fuels and technologies, including
renewable technologies.

The Fossil Fuel Generation Efficiency Standard - PURPA Section
111(d)(13)

Each electric utility shall develop and implement a 10-year
plan to increase the efficiency of its fossil fuel generation.
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Prior State Action Exemption Standard

The original language from PURPA Section 111, when enacted
in 1978 provided a procedure for state commissions to follow when
considering and making determinations on whether to adopt the federal
standards. That procedure is applicable to the newly enacted PURPA
sections, unless the defined prior state action exemption (defined in detail
later in this order) is applicable. The procedure for consideration and
determination of the new PURPA standards is as follows:

PURPA SECTION 111(16 U.S.C. § 2621) Consideration and
determination respecting
certain ratemaking standards

(a) Consideration and determination

Each State regulatory authority (with respect to each
electric utility for which it has ratemaking authority) and
each nonregulated electric utility shall consider each
standard established by subsection (d) of this section and
make a determination concerning whether or not it is
appropriate to implement such standard to carry out the
purposes of this chapter. For purposes of such
consideration and determination in accordance with
subsections (b) and (c) of this section, and for purposes of
any review of such consideration and determination in any
court in accordance with section 2633 of this title, the
purposes of this chapter supplement otherwise applicable
State law. Nothing in this subsection prohibits any
State regulatory authority or nonregulated electric
utility from making any determination that it is not
appropriate to implement any such standard, pursuant
to its authority under otherwise applicable State law.

(b) Procedural requirements for consideration and
determination

(1) The consideration referred to in subsection (a) of this
section shall be made after public notice and hearing. The
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determination referred to in subsection (a) of this section
shall be—

(A) in writing,

(B) based upon findings included in such determination
and upon the evidence presented at the hearing, and

(C) available to the public.

(2) Except as otherwise provided in paragraph (1), in the
second sentence of section 2622 (a) of this title, and in
sections 2631 and 2632 of this title, the procedures for the
consideration and determination referred to in subsection
(a) of this section shall be those established by the State
regulatory authority or the nonregulated electric utility.

(c) Implementation

(1) The State regulatory authority (with respect to each
electric utility for which it has ratemaking authority) or
nonregulated electric utility may, to the extent consistent
with otherwise applicable State law—

(A) implement any such standard determined under
subsection (a) of this section to be appropriate to carry out
the purposes of this chapter, or

(B) decline to implement any such standard.

(2) If a State regulatory authority (with respect to each
electric utility for which it has ratemaking authority) or
nonregulated electric utility declines to implement any
standard established by subsection (d) of this section
which is determined under subsection (a) of this section to
be appropriate to carry out the purposes of this chapter,
such authority or nonregulated electric utility shall state in
writing the reasons therefor. Such statement of reasons
shall be available to the public.
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(3) If a State regulatory authority implements a standard
established by subsection (d)(7) or (8) of this section, such
authority shall—

(A) consider the impact that implementation of such
standard would have on small businesses engaged in the
design, sale, supply, installation or servicing of energy
conservation, energy efficiency or other demand side
management measures, and

(B) implement such standard so as to assure that utility
actions would not provide such utilities with unfair
competitive advantages over such small businesses.

It is important to note that PURPA Section 111 only requires the
Commission to consider the new standards.’ Implementation is
discretionary, and complete exemption from subsections (b) and (c) above
exists if a state legislature or commission has taken prior action to consider
or implement a comparable standard. The applicable exemption language
for PURPA standards 111(d)(12) and (13) is set forth in PURPA Sections
112 (d), corresponding to Sections 16 U.S.C. §2622(d), which provides, as
summarized below:

Prior State Actions -
Subsections (b) Procedural requirements for consideration
and determination, and (c) Implementation:

shall not apply to the standard established by paragraphs
(11) through (13) of section 111(d) [16 U.S.C. Section
2621(d)(11)-(13)] of this title;

in the case of any electric utility in a State if, before the
enactment of these subsections [Enacted August 8, 2005] -

(1) the State has implemented for such utility the standard
concerned (or a comparable standard),

" PURPA Section 111(a), (b), and (c) (16 U.S.C. § 2621(a), (b), and (c)).
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(2) the State regulatory authority for such State or relevant
nonregulated electric utility has conducted a proceeding to
consider implementation of the standard concerned (or a
comparable standard) for such utility; or

(3) the State legislature has voted on the implementation of
such standard (or a comparable standard) for such utility.

Comparability Standard

The Commission must decide if it, or the Missouri legislature
considered, voted upon or implemented a comparable standard to
determine if the prior state action exemption applies. PURPA Section 124
offers guidance for determining if a “comparable” standard has been
considered that would constitute prior state action and exempt or prohibit
the Commission from taking any further action in relation to the newly
adopted standards. That section provides:
PURPA SECTION 124 (16 U.S.C. § 2634) Prior and pending
proceedings

For purposes of subchapters | and Il of this chapter, and
this subchapter, proceedings commenced by State
regulatory authorities (with respect to electric utilities for
which it has ratemaking authority) and nonregulated
electric utilities before November 9, 1978, and actions
taken before such date in such proceedings shall be
treated as complying with the requirements of subchapters
I and Il of this chapter, and this subchapter if such
proceedings and actions substantially conform to such
requirements. For purposes of subchapters | and |l of this
chapter, and this subchapter, any such proceeding or
action commenced before November 9, 1978, but not
completed before such date, shall comply with the
requirements of subchapters | and Il of this chapter, and
this subchapter, to the maximum extent practicable, with
respect to so much of such proceeding or action as takes
place after such date, except as otherwise provided in
section 2631 (c) of this title. In the case of each standard
established by paragraphs (11) through (13) of section
111(d), the reference contained in this subsection to the
date of enactment of this Act shall be deemed to be a
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reference to the date of enactment of such paragraphs (11)
through (13). In the case of the standard established by
paragraph (14) of section 111(d), the reference contained
in this subsection to the date of enactment of this Act shall
be deemed to be a reference to the date of enactment of
such paragraph (14). In the case of each standard
established by paragraph (15) of section 111(d), the
reference contained in this subsection to the date of
enactment of the Act shall be deemed to be a reference to
the date of enactment of paragraph (15).

Substantial is defined as relating to, or having substance;
material; true or real;, not imaginary; not illusive.> Consequently, for a
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