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PREFACE

This volume of the Reports of the Public Service Commission of
the State of Missouri contains selected Reports and Orders issued by
this Commission during the period beginning May 23, 2007 through
December 31, 2007. It is published pursuant to the provisions of
Section 386.170, et seq., Revised Statutes of Missouri, 2000, as
amended.

The syllabi or headnotes appended to the Reports and Orders
are not a part of the findings and conclusions of the Commission, but
are prepared for the purpose of facilitating reference to the opinions. In
preparing the various syllabi for a particular case an effort has been
made to include therein every point taken by the Commission essential
to the decision.

The Digest of Reports found at the end of this volume has been
prepared to assist in the finding of cases. Each of the syllabi found at
the beginning of the cases has been catalogued under specific topics
which in turn have been classified under more general topics. Case
citations, including page numbers, follow each syllabi contained in the
Digest.
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In the Matter of the Review of the Deaf Relay Service and Equipment
Distribution Fund Surcharge.

Case No. TO-2007-0306
Decided June 7, 2007

Rates §81. The Commission ordered that the Relay Missouri surcharge was to be continued at
the current rate of $0.13 and that the amount that could be retained by the local exchange
companies would also be continued at the rate of one percent or $30 whichever is greater.

Rates §110. The Commission ordered that the Relay Missouri surcharge was to be continued
at the current rate of $0.13 and that the amount that could be retained by the local exchange
companies would also be continued at the rate of one percent or $30 whichever is greater.

Telecommunications §1. The Commission ordered that the Relay Missouri surcharge was to
be continued at the current rate of $0.13 and that the amount that could be retained by the
local exchange companies would also be continued at the rate of one percent or $30
whichever is greater.

ORDER ADOPTING RELAY MISSOURI FUND
REVIEW AND ESTABLISHING FUND SURCHARGE

On February 13, 2007, the Staff of the Missouri Public Service
Commission filed a Motion to Open Case to Review Staff Recommendation.
Attached to that Motion was a summary of the Staff's detailed review of the
funding of the Deaf Relay Service and Equipment Distribution Fund (“Relay
Missouri Fund”). Staff's review was conducted pursuant to 209.259 RSMo
2000. That review is attached hereto as Attachment A.

The Staff reviewed the level of the surcharges, the fund balance,
the retention amount that compensates the local telephone companies that
collect and remit the surcharges, and the expenditures for Relay Missouri.
Staff reviewed the traditional deaf relay service, CapTel service, and
distribution of equipment enhancing the use of telecommunications
technology by people with disabilities. The Staff analyzed the level of actual
fund expenditures and projected fund expenditures based on several
scenarios, including the continuation of current trends without other change.
Those scenarios, using surcharges from ten to thirteen cents, show arange
of fund balances as of September 2008 of ($4,810,852.73) to
$3,858,081.21. The Commission finds the Staff's review was properly
conducted, sufficient and will adopt it.
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The Staff notes that while the fund balance is slowly growing,
certain contingencies may occur to cause expenditures to drastically
increase. The Commission finds that the possibility of under-funding, which
may disrupt use of the Missouri Relay program, is more detrimental to the
public interest than an increasingly large fund balance. At the time of the
next review, if none of the scenarios that will cause an increase in
expenditures has come to pass, the surcharge can be decreased to spend
down the balance. Therefore the Commission finds that continuation of the
surcharge at $0.13 is appropriate.

Finally, the Staff contacted the companies that collect and remit the
surcharge. With the exception of one company that requested an increase,
the companies existing stated the retention amount sufficiently
compensates companies for collecting and remitting the surcharge. The
Commission finds that the current retention amount of one percent or $30,
whichever is greater, is sufficient and shall be maintained unchanged.

IT IS ORDERED THAT:

1. The Staff review filed with the Commission on February 13, 2007,
is adopted.

2. The Relay Missouri surcharge shall be continued at the current rate
of $0.13.

3. The amount retained by local exchange companies shall be
continued at one percent or $30, whichever is greater.

4. This order shall become effective on June 17, 2007.

5. This case may be closed on June 18, 2007.

Davis, Chm., Murray, Gaw, Clayton
and Appling, CC., concur.

Dale, Chief Regulatory Law Judge

In the Matter of Aquila, Inc., to Implement a General Rate Increase for
Retail Electric Service Provided to Customers in Its Aquila Networks-
MPS and Aquila Networks-L&P Missouri Service Areas.*

Case No. ER-2007-0004
Decided June 14, 2007

Electric § 1. The Commission ordered that the proposed tariff sheets submitted by Aquila, Inc.,
d/b/a Aquila Networks — MPS and Aquila Networks — L&P, submitted on May 25, 2007, be

*This case was appealed to the Missouri Court of Appeals (WD70798) and affirmed. See 326
S.W. 3d 20 (Mo. App. W.D. 2010)
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rejected. The basis for rejection was noncompliance with Commission Rule 4 CSR 240-
20.090(6) which requires the effective period for any fuel adjustment clause to be no more than
four years. In specific the rejected sheets are Sheet No. 124, 125, 126, and 127.

ORDER REJECTING TARIFF, GRANTING CLARIFICATION,
DIRECTING FILING AND CORRECTING ORDER NUNC PRO TUNC

Syllabus: This order rejects the four tariff sheets filed by Aquila,
Inc., d/b/a Aquila Networks — MPS and Aquila Networks — L&P, on May 25,
2007, grants Aquila’s May 29, 2007, Motion for Clarification, authorizes
Aquila to file revised tariff sheets in compliance with the Report and Order
as clarified herein, and corrects the Report and Order nunc pro tunc.

Background

On May 17, 2007, the Commission issued its Report and Order in
this case. On May 21, 2007, the Commission issued an Order Clarifying
Report and Order clarifying that hedging costs were to flow through the fuel
adjustment clause as provided for under the terms of the Stipulation and
Agreement as to Certain Issues approved by Commission order on April 12,
2007. On May 25, 2007, the Commission issued an Order Granting
Expedited Treatment, Approving Certain Tariff Sheets and Rejecting
Certain Tariff Sheets (First Tariff Order), which among other things, rejected
Aquila’s Original Sheet Nos. 124, 125 and 126, which were designed to
implement Aquila’s authorized fuel adjustment clause, as not being in
compliance with the Report and Order. That order further authorized Aquila
to file substitute sheets in compliance with the Report and Order.

On May 25, 2007, Aquila filed four (4) tariff sheets (the Tariff
Sheets) designed to comply with the Report and Order and First Tariff
Order. The Tariff Sheets bear an effective date of June 25, 2007. On
May 29, 2007, Staff filed its recommendation that the Commission reject the
Tariff Sheets contending they did not comply with the Report and Order.
First, Staff objects to the Tariff Sheets based upon the inclusion of SO,
emission allowance costs in the costs that will flow through the fuel
adjustment clause. Staff contends that, because SO, emission allowance
costs do not vary directly with Aquila’s kWh sales of electricity, they are not
“variable fuel and purchased power costs.” Next, Staff objects to the
provisions in Aquila’s proposed fuel adjustment clause that call for the
calculation of interest on deferred electric energy costs on a monthly basis,
contending the calculation of interest on a monthly basis is not authorized
by the Report and Order. Staff contends the interest on deferred electric
energy costs should only be computed and applied in connection with the
true-up audit, and with the “refund” of imprudently incurred costs in the case



AQUILA, INC.
16 Mo. P.S.C. 3d 4

of the prudence review as provided for under Section 386.266.4 RSMo' and
Commission Rule 4 CSR 240-20.090.

Also on May 29, AG Processing, Inc. (AGP), and the Sedalia
Industrial Energy User’s Association (SIEUA) filed a supplemental objection
to the tariff sheets filed by Aquila on May 24, 2007. Although those tariff
sheets were subsequently withdrawn and replaced with revised sheets on
May 25, 2007, SIEAU and AGP argue one point that is germane to a
Commission decision regarding the Tariff Sheets. Specifically, SIEAU and
AGP argue that neither the Report and Order, nor the applicable
Commission Rules, permit interest to be recovered in Aquila’s fuel
adjustment clause. They further contend that Section 386.266 RSMo only
contemplates interest calculations on refunds after true-up, but not
overages.

On May29, 2007, Aquila filed its response to Staff's
recommendation to reject the Tariff Sheets and a Motion for Clarification of
Report and Order. Aquila argues the Tariff Sheets comply with the Report
and Order and seeks clarification from the Commission regarding the
objections raised by Staff.

SO, Emission Allowance Costs

At page 44 of the Report and Order, the Commission stated “Aquila
will only be allowed to flow variable fuel and purchased power costs,
including variable transportation costs, through its fuel adjustment clause.”
Although Staff supported inclusion of SO, emission allowance costs in the
costs that should flow through a fuel adjustment clause,? Staff interprets the
language set out above as excluding these costs from recovery or refund
through the fuel adjustment clause. Specifically, Staff contends that,
because SO, emission allowance costs do not vary directly with Aquila’s
kWh sales of electricity, they are not “variable fuel and purchased power
costs.”

The Commission herein clarifies that the language in question was
intended to include SO, emission allowance costs. SO, emission allowance
costs are variable fuel related costs in that they vary based upon the
volume of coal used, as well as, the market prices of the allowances
themselves.®* The Commission did not specifically list SO, emission
allowance costs as costs that should flow through the fuel adjustment
clause, because no party, including Staff, argued for their exclusion.

' All references to Section 386.266 RSMo are to the 2006 Cumulative Supplement.

2 Ex. 208 HC, Featherstone Surrebuttal, page 13, lines 1-2.

® Ex. 2, Block Direct, page 4, lines 5-9; and Ex. 208 HC, Featherstone Surrebuttal, page 13,
lines 1-2.



AQUILA, INC.
16 Mo. P.S.C. 3d 5

clause, because no party, including Staff, argued for their exclusion.
Further, other costs that do not vary directly with kWh sales, such as
transportation costs, flow-through the fuel adjustment clause.

Interest on Deferred Fuel and Energy Costs

Staff suggests that Aquila’s fuel adjustment tariff does not comply
with the Report and Order in that it provides for computation of interest on
monthly over/under collection balances. SIEUA and AGP suggest, in
addition, that the fuel adjustment clause tariff must specify an interest rate,
absent which Aquila, the Commission and customers will not be able to
ascertain the rates to be charged.

In the Report and Order the Commission did not specifically
authorize Aquila to accrue interest on over- or under-collections of fuel and
purchased power costs because the authority and method to accrue interest
on such amounts is expressly set out in Section 386.266.4(2) RSMo and
Commission Rule 4 CSR 240-20.090(5). Specifically, Section 386.266.4(2)
states:

The commission shall have the power to approve,

modify, or reject adjustment mechanisms submitted under

subsections 1 to 3 of this section . . ., provided that it finds

that the adjustment mechanism set forth in the schedules:

(1) ...; (2) Includes provisions for an annual true-up which

shall accurately and appropriately remedy any over- or

under-collections, including interest at the utility’s short-

term borrowing rate, through subsequent rate adjustments

or refunds; (emphasis added)

Under this section, the Commission is not authorized to approve a fuel
adjustment clause that does not provide for the recovery or refund of over-
or under-collections of fuel costs and purchased power costs, including
interest at the utility’s short-term borrowing rate.

Similarly, Commission Rule 4 CSR 240-20.090(5), requires an
electric utility filing for a rate adjustment mechanism;

... toinclude in its tariff schedules and application, if filed

in addition to tariff schedules, provision for true-ups on at

least an annual basis which shall accurately and

appropriately remedy any over-collection or under-

collection through subsequent rate adjustments or refunds.
(A) The subsequent true-up rate adjustments or
refunds shall include interest at the electric
utility’s  short-term  borrowing  rate.
(emphasis added)
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These provisions are dispositive of the issue. The statute provides
for interest to be computed and paid at and after the annual true-up
performed in accordance with a Commission approved fuel adjustment
clause.

As set out in the Conclusions of Law on page 48 of the Report and
Order, Under 4 CSR 240-20.090(4)(A) “An electric utility with a fuel
adjustment clause must file at least one adjustment to its fuel adjustment
clause in each true-up year coinciding with the true-up of its fuel adjustment
clause.” Section 396.266 RSMo, 4 CSR 3.161(1)(G) and 4 CSR 240-
20.090(1)(I) define the true-up period at the conclusion of which interest on
over- or under-collection of fuel and purchased power costs is to be
calculated as an annual period.

Although the fuel adjustment clause authorized by the Commission
in the Report and Order allows Aquila to make two “adjustments” per year,
nothing in the applicable statute, rule or the Commission’'s Report and
Order authorize the true-up of the fuel adjustment clause or application of
interest, except during the “annual true-up” performed at the conclusion of
the “true-up year.” Further, Commission Rule 4 CSR 240-3.161(7), which
sets out the filing requirements for interim adjustments under a fuel
adjustment clause, does not even require the utility to submit information on
its cost of short-term debt. In contrast, Commission Rule 4 CSR 240-
3.161(8), which sets out the filing requirements for an annual true-up
application, does require information on the utility’s short-term borrowing
costs.

Therefore, under its fuel adjustment clause Aquila shall calculate
interest monthly on its cumulated over/under recovery of fuel costs, and
collect that interest in the rate calculated during the annual true-up. The
Commission intends that the fuel adjustment process track the process
used in the purchased gas adjustment/actual cost adjustment process for
local gas distribution companies.

Further, in order to implement an additional, interim rate under the
fuel adjustment clause, Aquila must compute, file and separately identify on
bills the specific rate charged customers. The statute and rules provide for
review of such riders prior to their implementation, and for their true-up
review prior to becoming final, permanent rate elements. SIEAU and AGP’s
contention in this regard are without merit.

The Commission has reviewed the Tariff Sheets, Staff's
Recommendation, SIEUA and AGP’s objections and Aquila’s responses. In
addition to the issues addressed above, the Commission finds the Tariff
Sheets are not in compliance with Commission Rule 4 CSR 240-20.090(6)
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which requires the effective period for any fuel adjustment clause to be no
more than four years. Based upon its review of Tariff Sheets,
Recommendation, objections and responses the Commission concludes
that the Tariff Sheets are not consistent with the Report and Order, Section
386.266 RSMo, or Commission Rule 4 CSR 240-20.090, and should be
rejected.

Aquila will be directed to file revised tariff sheets 124 through 127
that are in compliance with the Report and Order, as clarified herein,
Section 386.266 RSMo (2006 Cum. Supp.), and Commission Rule 4 CSR
240-20.090.

The Commission has identified a factual error in the Report and
Order that it will correct nunc pro tunc. Legal Counsel for AARP is identified
in the Report and Order as John W. Coffman. The attorney’s middle initial
is in fact B. The identified factual error will be corrected nunc pro tunc.

The Commission will direct its Staff to review the Tariff Sheets and
determine if they are in Compliance with the Report and Order as clarified.
The Commission will suspend the Tariff Sheets for seven days to allow Staff
sufficient time to complete its review and recommendation, and allow the
Commission time to further analyze the Tariff Sheets and the Staff
recommendation.

IT IS ORDERED THAT:

1. Aquila’s Motion for Clarification filed on May 29, 2007, is granted,
as addressed in the body of this order.

2. The proposed electric service tariff sheets submitted by Aquila, Inc.,
d/b/a Aquila Networks — MPS and Aquila Networks — L&P, on May 25,
2007, are rejected. The specific sheets rejected are:

P.S.C. MO. No. 1, Electric Rates
Original Sheet No. 124
Original Sheet No. 125
Original Sheet No. 126
Original Sheet No. 127

3. Aquila, Inc., d/b/a Aquila Networks — MPS and Aquila Networks
L&P shall file revised tariff sheets 124 though 127 in compliance with the
Report and Order as clarified herein.

4. The following item in the Commission’s May 17, 2007 Report and
Order is corrected nunc pro tunc: In the Appearances section of page 1,
the name of AARP’s attorney is John B. Coffman, not John W. Coffman.
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5. This order shall become effective on June 14, 2007.

Davis, Chm., Murray, and Appling,
CC., concur.

Gaw, C., dissents, with separate
dissenting opinion to follow.
Clayton, C., dissents.

Voss, Regulatory Law Judge

Note: At time of publication, no dissent has been issued.

In the Matter of Spectra Communications Group, LLC d/b/a
CenturyTel’s Request for Competitive Classification Pursuant to
Section 392.245.5, RSMo. Tariff No. JI-2007-0840

Case No. 10-2007-0439
Decided June 14, 2007

Telecommunications § 40. The Commission ordered that Spectra Communications Group,
LLC d/b/a CenturyTel's residential services, other than exchange services be classified as
competitive. The Commission determined that there was undisputed evidence that there was
at least, one non-affiliated wireless carrier and at least one non-affiliated wireline carrier, which
provided basic local telecommunications service in the Brunswick, Cameron, Golden, City,
Greenfield Lawson and Sarcoxie exchanges.

ORDER GRANTING COMPETITIVE CLASSIFICATION

Syllabus: In this Order, the Missouri Public Service Commission
grants Spectra Communications Group, LLC d/b/a CenturyTel's request,
pursuant to Section 392.245.5, RSMo Cum. Supp. 2005, for competitive
classification of the residential services Spectra offers in its Brunswick,
Cameron, Golden City, Greenfield, Lawson, and Sarcoxie exchanges, other
than exchange access services. In addition, the Commission approves the
substitute tariff sheets Spectra filed to implement that classification.
Procedural History

On May 17, 2007," Spectra Communications Group, LLC d/b/a
CenturyTel (“Spectra”) filed its verified Application for Competitive

' Unless otherwise specified, all dates refer to the year 2007.
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Classification pursuant to Section 392.245.5, RSMo Cum. Supp. 2005. In
its application, Spectra requested that the Commission classify the business
services it offers in its Mount Vernon exchange, other than exchange
access services, as competitive. Spectra also requested that the
Commission classify the residential services Spectra offers in its Brunswick,
Cameron, Golden City, Greenfield, Lawson, Mountain Grove, and Sarcoxie
exchanges, other than exchange access services, as competitive.
Concurrent with the filing of its application, Spectra filed proposed tariff
sheets which reflected the requested competitive classifications and had an
effective date of June 16.°

On May 22, the Commission entered its Order Directing Notice,
Establishing Procedural Schedule, and Reserving Hearing Date, in which
the Commission provided notice of Spectra’s application to all certificated
competitive local exchange carriers and incumbent local exchange carriers
in Missouri, as well as to the General Assembly and the news media, that
any party wishing to intervene in the proceeding must file an application no
later than May 29. This order also established a full procedural schedule
and reserved Thursday, June 7, for an evidentiary hearing on Spectra’s
application should the Commission receive an objection to the application
by any party. According to the procedural schedule, the parties’ pre-filed
testimony was due June 4; pretrial briefs, witness lists, and proposed
findings of fact were due June 6; and the hearing itself was to be conducted
on March 7 beginning at 9:00 a.m. in Room 310. There were no requests
for intervention.

On June 1, after discussions with Staff and the Office of the Public
Counsel (“OPC"), Spectra amended its application to withdraw its original
request for competitive classification of the business services in its Mount
Vernon exchange. On the same day, OPC filed a pleading asking the
Commission to require strict compliance with the statutory requirements
relating to the remainder of Spectra’s application, which at that time
concerned the residential services Spectra offers in its Brunswick,
Cameron, Golden City, Greenfield, Lawson, Mountain Grove, and Sarcoxie
exchanges, other than exchange access services. OPC'’s pleading further
indicated that although OPC would not stipulate that those exchanges
exhibit sufficient competition to justify competitive classification, it was not

2 Substitute sheets with the same effective date were filed on June 7. The tariff sheets do not
adjust Spectra’s rates but simply reflect the requested competitive classifications in the
relevant exchanges.
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requesting an evidentiary hearing and had no objection to the Commission
deciding the case on the basis of the existing record before it.

Also on June 1, Staff filed a verified pleading recommending that
the Commission approve Spectra’s amended application, with the exception
of its request for competitive classification of the residential services
Spectra offers in its Mountain Grove exchange, other than exchange access
services. This was because, after conducting its investigation, Staff was
unable to independently confirm that there are at least two qualifying
carriers serving that exchange who are not affiliated with Spectra but
provide basic local phone service to residential customers in that exchange.
On June 4, after more discussions with Staff and OPC, Spectra further
amended its application to withdraw its original request for competitive
classification of the residential services in its Mountain Grove exchange,
thereby bringing its application in line with Staff's recommendation. Staff
also submitted the verified pre-filed testimony of Staff witness Michael S.
Scheperle on June 4.

Later on the afternoon of June 4, the Regulatory Law Judge
assigned to this case conducted a conference with attorneys from Spectra,
Staff, and OPC, all of whom indicated that they did not plan to request an
evidentiary hearing. All of the parties also agreed to the submission into
evidence of the pre-filed testimony from Mr. Scheperle without the necessity
of him taking the stand or being cross-examined, and that the Commission
should decide this matter on the basis of Spectra’s verified second
amended application, Staff's favorable recommendation, and the pre-filed
testimony, which would further explain the basis for Staffs
recommendation. The parties were also amenable to conducting an on-the-
record conference with the Commissioners on the afternoon of June 7 if the
Commission so desired, but at an agenda meeting on June 5, the
Commission decided that no such conference was necessary.’

On June 7, Spectra withdrew the tariff sheets it had previously
submitted, which had been assigned Tariff Tracking No. JI-2007-0840, and
replaced them with a revised tariff reflecting the various amendments it had
made to its original application. Finally, on June 8, Staff filed its verified

® This is consistent with past Commission practice in adjudicating uncontested applications for
competitive classification under Section 392.245.5, RSMo Cum. Supp. 2005 where there has
been no request for a hearing by any party. See, e.g., Order Granting Competitive
Classification, In the Matter of Sprint Missouri Inc.’s Application for Competitive Classification
Under Section 392.245.5 RSMo (2005), Case No. TO-2006-0375 (Apr. 20, 2006) (application
granted based on verified application and verified Staff Recommendation without evidentiary
hearing or on-the-record conference with the Commissioners where there were no objections
to the application by any party).
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recommendation in favor of approving the substitute tariff sheets filed by
Spectra the previous day, with an effective date of June 16.
Overview

Spectra is a large incumbent local exchange carrier (“ILEC”) that is
subject to price cap regulation under Section 392.245, RSMo Cum. Supp.
2005. Under price cap regulation, maximum allowable rates are
established and other restrictions are placed on the ability of the regulated
company to raise its rates. The statute that created price cap regulation
includes provisions that allow a price cap regulated company to escape
regulation when competition develops in the exchanges served by that
company. If a carrier obtains competitive status in an exchange, it will gain
greater pricing flexibility and will be able to raise, or lower, the applicable
tariffed rate for its services, except exchange access service, by giving ten
days notice to the Commission and affected customers. An ILEC with
competitive status in an exchange will have essentially the same pricing
flexibility in that exchange as a competitive local exchange carrier (“CLEC”).

Upon proper request, the Commission must classify the ILEC’s
services as competitive in any exchange in which at least two other non-
affiliated carriers are providing basic local telecommunications services
within an exchange.* The statute provides that one commercial mobile
radio service provider can be counted as an entity providing basic local
telecommunications services.” The other entity that can be counted as
providing basic local telecommunications services is one that provides
“local voice service in whole or in part over telecommunications facilities or
other facilities in which it or one of its affiliates have an ownership interest.”®
Therefore, an exchange would be competitive in which two or more
facilities-based wireline carriers are providing services to customers, or in
which one facilities-based wireline carrier and one wireless carrier are
providing services to customers.

Spectra’s application indicates that it faces competition from at least
one wireless carrier and one facilities-based wireline carrier for residential
services in its Brunswick, Cameron, Golden City, Greenfield, Lawson, and
Sarcoxie exchanges, other than exchange access services.

Findings of Fact

The Missouri Public Service Commission, having considered all of
the verified pleadings and pre-filed testimony (including attachments), which
are admitted into evidence, makes the following findings of fact. The

* Section 392.245.5(6), RSMo Cum. Supp. 2005.
5 Section 392.245.5(1), RSMo Cum. Supp. 2005.
% Section 392.245.5(2), RSMo Cum. Supp. 2005.
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positions and arguments of all of the parties have been considered by the
Commission in making this decision. Failure to specifically address a piece
of evidence, position, or argument of any party does not indicate that the
Commission has failed to consider relevant evidence, but indicates rather
that the omitted material was not dispositive of this decision.

Spectra is a "local exchange telecommunications company" and a
"public utility," and is authorized to provide "telecommunications service"
within the state of Missouri as each of those phrases is defined in
Section 386.020, RSMo 2000.” Spectrais a large ILEC subject to price cap
regulation.®

In its second amended application, Spectra requested that the
Commission classify its residential services, except for exchange access
service, in its Brunswick, Cameron, Golden City, Greenfield, Lawson, and
Sarcoxie exchanges as comg)etitive, and filed substitute tariff sheets
reflecting those classifications.” In support of this request, Spectra’s verified
application included a chart and other evidence indicating that at least one
non-affiliated wireless carrier is currently providing service in all the relevant
exchanges.' The application also included evidence that there are also
wireline competitors in each of those exchanges that are facilities-based
CLECs or cable operators who are currently providing local phone service
via their own facilities to residential customers geographically located within
the exchanges."

Staff also provided its verified recommendation in which it
discussed its own investigation into the companies providing wireless and
wireline service to the relevant exchanges. According to Staffs
recommendation, the exchanges for which Spectra requests competitive
status all have at least one non-affiliated wireless provider and at least one
non-affiliated facilities-based wireline carrier providing local voice service to
residential customers with addresses within the exchanges.'? Furthermore,
Staff advised that “the competing carriers have local numbers available for
use by residential customers in those exchanges.”"

In addition to these verified pleadings, the record also contains the
pre-filed direct testimony of Michael S. Scheperle, a regulatory economist

7 Application at 1-2.

% 1d at2.

? Second Amended Application at 1-2; Staff Recommendation for Approval of Tariff Sheets at
1.

' Application at 4; Exhibits A, B, C, D, E, F, and | to Application.

" Application at 4-6; Exhibits A, B, C, D, E, F, and | to Application.

2 Staff Recommendation at 1-2.

*® Staff Recommendation at 2.
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for the Telecommunications Department Staff of the Commission who
began his employment with the Commission in June 2000." Attached to his
testimony is a variety of documentary materials upon which he relied in
reaching his conclusions, including, but not limited to: affidavits and letters
from representatives of various wireless and wireline providers®and a chart
summarizing the evidence he reviewed.™

Mr. Scheperle testified that at least one wireless carrier unaffiliated
with Spectra is providing local voice service to two or more residential
customers within the Brunswick, Cameron, Golden City, Greenfield,
Lawson, and Sarcoxie exchanges.” He also testified that an unaffiliated
wireline carrier is providing local voice service to two or more residential
customers located within those exchanges using facilities it owns in whole
orin part.”® Therefore, Mr. Scheperle testified, Staff's recommendation was
that Spectra’s application for competitive classification of the residential
services provided in its Brunswick, Cameron, Golden City, Greenfield,
Lawson, and Sarcoxie exchanges, other than exchange access services, be
approved by the Commission.™

The Commission finds that the facts as submitted in the verified
second amended application, the verified Staff Recommendation, and the
pre-filed testimony and related attached materials are reliable and support
the grant of competitive classification in the Brunswick, Cameron, Golden
City, Greenfield, Lawson, and Sarcoxie exchanges. The Commission finds
that in each of those exchanges, facilities-based local voice service is being
provided to at least two residential customers by an unaffiliated wireline
carrier. In addition, the Commission finds that there is at least one
non-affiliated commercial mobile radio services carrier providing service to
residential customers in Spectra’s Brunswick, Cameron, Golden City,
Greenfield, Lawson, and Sarcoxie exchanges. The Commission further

™ Scheperle testimony at 1-2.

® Schedules 3-1 through 3-6, 4HC, 5-4 through 5-5, and 5-6HC to Scheperle testimony.

® Schedule 2 to Scheperle testimony.

" Scheperle testimony at 5-6. For the Brunswick exchange the carriers are Cingular and US
Cellular; for the Cameron exchange they are T-Mobile, Cingular, Sprint PCS, and Alltel; for the
Golden City and Greenfield exchanges it is Cingular; for the Lawson exchange the carriers are
T-Mobile (ported numbers only), Cingular, and Sprint PCS; and for the Sarcoxie exchange the
carriers are Cingular, Sprint PCS, and US Cellular. /d.; Schedule 2 to Scheperle testimony.
The Commission further notes there was also evidence that these wireless providers permit
local dialing to and from numbers within the relevant exchanges.

'® Scheperle testimony at 7-8. That carrier is Mediacom. /d.; Schedule 2 to Scheperle
testimony.

"% Scheperle testimony at 9.
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finds that the competing carriers have local numbers available for use by
residential customers in those exchanges.
Conclusions of Law

The Missouri Public Service Commission has reached the following
conclusions of law:

The Commission has jurisdiction over this matter pursuant to
Section 392.245.5(6), RSMo Cum. Supp. 2005, which provides as follows:
Upon request of an incumbent local exchange
telecommunications company seeking competitive
classification of business service or residential service, or
both, the commission shall, within thirty days of the
request, determine whether the requisite number of entities
are providing basic local telecommunications service to
business or residential customers, or both, in an exchange
and if so, shall approve tariffs designating all such
business or residential services other than exchange

access, as competitive within such exchange.
Spectra is an incumbent local exchange telecommunications company and
has requested competitive classification of its residential services in the
Brunswick, Cameron, Golden City, Greenfield, Lawson, and Sarcoxie
exchanges.
Section 392.245.5, RSMo Cum. Supp. 2005, provides as follows:
Each telecommunications service offered to business
customers, other than exchange access service, of an
incumbent local exchange telecommunications company
regulated under this section shall be classified as
competitive in any exchange in which at least two non-
affiliated entities in addition to the incumbent local
exchange company are providing basic local
telecommunications service to business customers within
the exchange. Each telecommunications service offered to
residential customers, other than exchange access
service, of an incumbent local exchange
telecommunications company regulated under this section
shall be classified as competitive in any exchange in which
at least two non-affiliated entities in addition to the
incumbent local exchange company are providing basic
local telecommunications service to residential customers
within the exchange.
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For the purpose of determining whether competitive status is
appropriate in an exchange, one commercial mobile service provider can be
considered an entity providing “basic local telecommunications services.””
The statute also requires the Commission to consider as a “basic local
telecommunications service provider’ any entity providing “local voice
service in whole or in part over facilities in which it or one of its affiliates has
an ownership interest.”

Section 392.245.5(3), RSMo Cum. Supp. 2005, defines “local voice
service” as meaning “[rlegardless of the technology utilized . . . two-way
voice service capable of receiving calls from a provider of basic local
telecommunications services as defined by subdivision (4) of
section 386.020, RSMo 2000.”

The statute defines “telecommunications facilities” to include,
among other items, “lines, conduits, ducts, poles, wires, cables, receivers,
transmitters, instruments, machines, appliances and all devices, real estate,
easements, apparatus, property and routes used, operated, controlled or
owned by any telecommunications company to facilitate the provision of
telecommunications service.”?

Spectra is asserting that its residential services in the Brunswick,
Cameron, Golden City, Greenfield, Lawson, and Sarcoxie exchanges
should be classified as competitive. As the party asserting the positive of a
proposition, Spectra has the burden of proving that proposition.?

Because the opportunity for an evidentiary hearing was provided
and no proper party requested such a hearing, the Commission may rely on
the verified pleadings filed by Spectra and Staff, as well as the pre-filed
testimony Staff submitted, in making its decision in this case.*

Decision

The undisputed evidence establishes that for residential customers
in the Brunswick, Cameron, Golden City, Greenfield, Lawson, and Sarcoxie
exchanges there is at least one non-affiliated entity providing local voice
service in whole or in part over facilities in which it, or one of its affiliates,
has an ownership interest so as to constitute the provision of basic local
telecommunications within the meaning of Section 392.245.5(3), RSMo
Cum. Supp. 2005. Furthermore, the undisputed evidence establishes that

% Section 392.245.5(1), RSMo Cum. Supp. 2005.

Section 392.245.5(2), RSMo Cum. Supp. 2005.

Section 386.020(52), RSMo 2000.

% Dycus v. Cross, 869 S.W.2d 745, 749 (Mo. banc 1994).

# See, e.g., State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission,
776 S.W.2d 494, 496 (Mo. App. W.D. 1989); n.3 supra.

BN
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for residential customers in the Brunswick, Cameron, Golden City,
Greenfield, Lawson, and Sarcoxie exchanges there is at least one
non-affiliated wireless carrier providing basic local telecommunications
service within the meaning of Section 392.245.5(1), RSMo Cum. Supp.
2005. Therefore, the Commission concludes that Spectra’s application for
competitive classification of its residential services, other than exchange
access services, in the Brunswick, Cameron, Golden City, Greenfield,
Lawson, and Sarcoxie exchanges should be granted.

As required by the statute, Spectra submitted tariff changes to
implement the competitive classification of its services. Those tariff sheets,
which Staff recommended be approved, carry an effective date of June 16.
Since the submitted tariff corresponds with the Commission’s decision, that
tariff will be approved.

IT IS ORDERED THAT:
1. Spectra Communications Group, LLC d/b/a CenturyTel's residential

services, other than exchange access service, are classified as competitive in
the Brunswick, Cameron, Golden City, Greenfield, Lawson, and Sarcoxie
exchanges.

2. Spectra Communications Group, LLC d/b/a CenturyTel's proposed

tariff revisions (Tariff No. JI-2007-0840) are approved to become effective for
service on or after June 16, 2007. The tariff approved is:

P.S.C. Mo. No. 1 Section 4
2nd Revised Sheet 1, Replacing 1st Revised Sheet 1
Original Sheet 17.2
Original Sheet 17.3
Original Sheet 17.4
Original Sheet 17.5
Original Sheet 17.6
Original Sheet 17.7
Original Sheet 17.8

3.  This order shall become effective on June 16, 2007.

Davis, Chm., Murray, Gaw,
Clayton and Appling, CC., concur.

Lane, Regulatory Law Judge
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In the Matter of CenturyTel of Missouri, LLC’s Request for Competitive
Classification Pursuant to Section 392.245.5, RSMo.

Case No. I0-2007-0440
Decided: June 14, 2007

TELECOMMUNICATIONS § 40. The Commission ordered that CenturyTel of Missouri, LLC’s
business services, other than exchange services, be classified as competitive. The
Commission determined that there was undisputed evidence that there was at least, one non-
affiliated wireless carrier and at least one non-affiliated entity providing local voice service
carrier, which provided basic local telecommunications service in the Branson, Ozark and Troy
exchanges related to business services.

TELECOMMUNICATIONS § 40. The Commission ordered CenturyTel of Missouri, LLC’s
residential services, other than exchange services, be classified as competitive. The
Commission determined that there was undisputed evidence that there was at least, one non-
affiliated wireless carrier and at least one non-affiliated entity providing local voice service
carrier, which provided basic local telecommunications service in Bourbon, Cabool, Cassville,
Cuba, Forsyth, Kimberling City, and Mansfield exchanges.

ORDER GRANTING COMPETITIVE CLASSIFICATION

Issue Date: June 14, 2007 Effective Date: June 16, 2007

Syllabus: In this Order, the Missouri Public Service Commission
grants CenturyTel of Missouri, LLC’'s request, pursuant to
Section 392.245.5, RSMo Cum. Supp. 2005, for competitive classification of
the business services CenturyTel offers in its Branson, Ozark, and Troy
exchanges, other than exchange access services. The Commission also
grants CenturyTel’s request that the Commission classify the residential
services CenturyTel offers in its Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, and Mansfield exchanges, other than exchange access
services, as competitive. In addition, the Commission approves the
substitute tariff sheets CenturyTel filed to implement those classifications.
Procedural History

On May 17, 2007, CenturyTel of Missouri, LLC (“CenturyTel") filed
its verified Application for Competitive Classification pursuant to
Section 392.245.5, RSMo Cum. Supp. 2005. In its application, CenturyTel
requested that the Commission classify the business services it offers in its
Branson, Crane, Marshfield, Ozark, and Troy exchanges, other than

' Unless otherwise specified, all dates refer to the year 2007.
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exchange access services, as competitive. CenturyTel also requested that
the Commission classify the residential services CenturyTel offers in its
Bourbon, Branson, Cabool, Cassville, Cuba, Forsyth, Kimberling City,
Mansfield, and Troy exchanges, other than exchange access services, as
competitive. Concurrent with the filing of its application, CenturyTel filed
proposed tariff sheets which reflected the requested competitive
classifications and had an effective date of June 16.

On May 22, the Commission entered its Order Directing Notice,
Establishing Procedural Schedule, and Reserving Hearing Date, in which
the Commission provided notice of CenturyTel's application to all
certificated competitive local exchange carriers and incumbent local
exchange carriers in Missouri, as well as to the General Assembly and the
news media, that any party wishing to intervene in the proceeding must file
an application no later than May 29. This order also established a full
procedural schedule and reserved Friday, June 8, for an evidentiary hearing
on CenturyTel's application should the Commission receive an objection to
the application by any party. According to the procedural schedule, the
parties’ pre-filed testimony was due June 4; pretrial briefs, witness lists, and
proposed findings of fact were due June 6; and the hearing itself was to be
conducted on June 8 beginning at 9:00 a.m. in Room 310. There were no
requests for intervention.

On June 1, after discussions with Staff and the Office of the Public
Counsel (“OPC”), CenturyTel amended its application to withdraw its
original requests for competitive classification of the business services in its
Crane and Marshfield exchanges, and for competitive classification of the
residential services in its Branson exchange. On the same day, OPC filed a
pleading asking the Commission to require strict compliance with the
statutory requirements relating to the remainder of CenturyTel's application,
which at that time concerned the business services CenturyTel offers in its
Branson, Ozark, and Troy exchanges, as well as the residential services
CenturyTel offers in its Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, Mansfield, and Troy exchanges, other than exchange
access services. OPC'’s pleading further indicated that although OPC
would not stipulate that those exchanges exhibit sufficient competition to
justify competitive classification, it was not requesting an evidentiary

2 Substitute sheets with the same effective date were filed on June 7. The tariff sheets do not
adjust CenturyTel's rates but simply reflect the requested competitive classifications in the
relevant exchanges.
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hearing and had no objection to the Commission deciding the case on the
basis of the existing record before it.

Also on June 1, Staff filed a verified pleading recommending that
the Commission approve CenturyTel's amended application, with the
exception of its request for competitive classification of the residential
services CenturyTel offers in its Troy exchange, other than exchange
access services. This was because, after conducting its investigation, Staff
was unable to independently confirm that there are at least two qualifying
carriers serving that exchange who are not affiliated with CenturyTel but
provide basic local phone service to residential customers in that exchange.
On June 4, after more discussions with Staff and OPC, CenturyTel further
amended its application to withdraw its original request for competitive
classification of the residential services in its Troy exchange, thereby
bringing its application in line with Staffs recommendation. Staff also
submitted the verified pre-filed testimony of Staff witness Michael S.
Scheperle on June 4.

Later on the afternoon of June 4, the Regulatory Law Judge
assigned to this case conducted a conference with attorneys from
CenturyTel, Staff, and OPC, all of whom indicated that they did not plan to
request an evidentiary hearing. All of the parties also agreed to the
submission into evidence of the pre-filed testimony from Mr. Scheperle
without the necessity of him taking the stand or being cross-examined, and
that the Commission should decide this matter on the basis of CenturyTel's
verified second amended application, Staff's favorable recommendation,
and the pre-filed testimony, which would further explain the basis for Staff's
recommendation. The parties were also amenable to conducting an on-the-
record conference with the Commissioners on the afternoon of June 7 if the
Commission so desired, but at an agenda meeting on June 5, the
Commission decided that no such conference was necessary.’

On June 7, CenturyTel withdrew the tariff sheets it had previously
submitted, which had been assigned Tariff Tracking No. JI-2007-0839, and
replaced them with a revised tariff reflecting the various amendments it had
made to its original application. Finally, on June 8, Staff filed its verified

® This is consistent with past Commission practice in adjudicating uncontested applications for
competitive classification under Section 392.245.5, RSMo Cum. Supp. 2005 where there has
been no request for a hearing by any party. See, e.g., Order Granting Competitive
Classification, In the Matter of Sprint Missouri Inc.’s Application for Competitive Classification
Under Section 392.245.5 RSMo (2005), Case No. TO-2006-0375 (Apr. 20, 2006) (application
granted based on verified application and verified Staff Recommendation without evidentiary
hearing or on-the-record conference with the Commissioners where there were no objections
to the application by any party).
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recommendation in favor of approving the substitute tariff sheets filed by
CenturyTel the previous day, with an effective date of June 16.
Overview

CenturyTel is a large incumbent local exchange carrier (“ILEC”) that
is subject to price cap regulation under Section 392.245, RSMo Cum. Supp.
2005. Under price cap regulation, maximum allowable rates are
established and other restrictions are placed on the ability of the regulated
company to raise its rates. The statute that created price cap regulation
includes provisions that allow a price cap regulated company to escape
regulation when competition develops in the exchanges served by that
company. If a carrier obtains competitive status in an exchange, it will gain
greater pricing flexibility and will be able to raise, or lower, the applicable
tariffed rate for its services, except exchange access service, by giving ten
days notice to the Commission and affected customers. An ILEC with
competitive status in an exchange will have essentially the same pricing

flexibility in that exchange as a competitive local exchange carrier (‘CLEC”).
: Upon proper request, the Commission must classify the ILEC’s
services as competitive in any exchange in which at least two other non-
affiliated carriers are providing basic local telecommunications services
within an exchange.4 The statute provides that one commercial mobile
radio service provider can be counted as an entity providing basic local
telecommunications services.® The other entity that can be counted as
providing basic local telecommunications services is one that provides
“local voice service in whole or in part over telecommunications facilities or
other facilities in which it or one of its affiliates have an ownership interest.”®
Therefore, an exchange would be competitive in which two or more
facilities-based wireline carriers are providing services to customers, or in
which one facilities-based wireline carrier and one wireless carrier are
providing services to customers.

CenturyTel's application indicates that it faces competition from at
least one wireless carrier and one facilities-based wireline carrier for
business services in its Branson, Ozark, and Troy exchanges, and for
residential services in its Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, and Mansfield exchanges, other than exchange access
services.

* Section 392.245.5(6), RSMo Cum. Supp. 2005.
% Section 392.245.5(1), RSMo Cum. Supp. 2005.
® Section 392.245.5(2), RSMo Cum. Supp. 2005.
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Findings of Fact
The Missouri Public Service Commission, having considered all of

the verified pleadings and pre-filed testimony (including attachments), which
are admitted into evidence, makes the following findings of fact. The
positions and arguments of all of the parties have been considered by the
Commission in making this decision. Failure to specifically address a piece
of evidence, position, or argument of any party does not indicate that the
Commission has failed to consider relevant evidence, but indicates rather
that the omitted material was not dispositive of this decision.

CenturyTel is a "local exchange telecommunications company" and

a "public utility," and is authorized to provide "telecommunications service"
within the state of Missouri as each of those phrases is defined in
Section 386. 020 RSMo 2000.” CenturyTelis a large ILEC subject to price
cap regulation.®

In its second amended application, CenturyTel requested that the
Commission classify its business services, except for exchange access
service, in its Branson, Ozark, and Troy exchanges as competltlve
CenturyTel also requested that the Commission classify the residential
services CenturyTel offers in its Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, and Mansﬂeld exchanges, other than exchange access
services, as competitive.’® In addltlon CenturyTel filed substitute tariff
sheets reflecting those classifications. "

In support of these requests, CenturyTel's verified application
included a chart and other evidence indicating that at least one non-
affiliated W|reless carrier is currently providing service in all the relevant
exchanges The application also included evidence that there are also
wireline competitors in each of those exchanges that are facilities-based
CLECs or cable operators who are currently providing local phone service
via their own faculltles to residential customers geographically located within
the exchanges.™

Staff also provided its verified recommendation in which it
discussed its own investigation into the companies providing wireless and
wireline service to the relevant exchanges. According to Staff's

" Application at 1-2.
¢ Id at2.
“1’0 Second Amended Application at 1-2.
Id.
" Staff Recommendation for Approval of Tariff Sheets at 1.
2 Application at 4; Exhibits A, B, C2, D, E, G, H, |, J, L, and M2 to Application.
® Application at 4-13; Exhibits A, B, C2, D, E, G, H, |, J, L, and M2 to Application.
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recommendation, the three exchanges for which CenturyTel requests
competitive status of its business services (i.e., Branson, Ozark, and Troy)
all have at least one non-affiliated wireless provider and at least one non-
affiliated facilities-based wireline carrier providing Iocal voice service to
business customers located within the exchanges.' Furthermore, Staff
advised that “the competing carriers have local numbers available for use
by business customers in those exchanges.”'®

Likewise, Staff's verified recommendation also indicates that the
exchanges for which CenturyTel requests competitive status of its
residential services (i.e., Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, and Mansfield) all have at least one non-affiliated wireless
provider and at least one non-affiliated facilities-based wireline carrier
providing local v0|ce service to residential customers with addresses within
the exchanges,'® and that “the competing carriers have Iooal numbers
available for use by residential customers in those exchanges.”’

In addition to these verified pleadings, the record also contains the
pre-filed direct testimony of Michael S. Scheperle, a regulatory economist
for the Telecommunications Department Staff of the Commission who
began his employment with the Commission in June 2000."® Attached to
his testimony is a variety of documentary materials upon which he relied in
reaching his conclusions, mcludlng but not limited to: affidavits and letters
from representatives of various wireless and wireline providers'® and a chart
summarizing the evidence he reviewed.”

Mr. Scheperle testified that at least one wireless carrier unaffiliated
with CenturyTel is providing local voice service to two or more business
customers within the Branson, Ozark, and Troy exchanges.”’’ He also
testified that a non-affiliated wireline carrier is providing local voice service
to two or more business customers located within those exchanges using

Staff Recommendation at 1.

' Id. at 1-2.

" Id. at2.

7 Id.

Scheperle testimony at 1-2.

"9 Schedules 3-1 through 3-6, 4HC, 5-1 through 5-2, and 5-3P to Scheperle testimony.
Schedule 2 to Scheperle testimony.

Scheperle testimony at 5-6. For the Branson exchange the carriers are Alltel, Cingular,
Sprint PCS, and US Cellular; for the Ozark exchange, they are T-Mobile (ported numbers
only), Cingular, and Sprint PCS; and for the Troy exchange the carriers are Cingular, Sprint
PCS, and T-Mobile. /d.; Schedule 2 to Scheperle testimony. The Commission further notes
there was also evidence that these wireless providers permit local dialing to and from numbers
within the relevant exchanges.

21
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facilities it owns in whole or in part.>* Accordingly, Mr. Scheperle stated,
Staff's recommendation was that CenturyTel's application for competitive
classification of the business services provided in its Branson, Ozark, and
Troy exchanges, other than exchange access services, be approved by the
Commission.

Mr. Scheperle further testified that at least one wireless carrier
unaffiliated with CenturyTel is providing local voice service to two or more
residential customers within the Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, and Mansfield exchanges.?* He also testified that a non-
affiliated wireline carrier is providing local voice service to two or more
residential customers located within those exchanges using facilities it owns
in whole or in part?® Therefore, Mr. Scheperle stated, Staff's
recommendation was that CenturyTel's application for competitive
classification of the residential services it provides in its Bourbon, Cabool,
Cassville, Cuba, Forsyth, Kimberling City, and Mansfield exchanges, other
than exchange access services, also be approved by the Commission.”®

The Commission finds that the facts as submitted in the verified
second amended application, the verified Staff Recommendation, and the
pre-filed testimony and related attached materials are reliable and support
competitive classification of the business services CenturyTel offers in its
Branson, Ozark, and Troy exchanges. The Commission finds that in each
of those exchanges, facilities-based local voice service is being provided to
at least two business customers by an unaffiliated wireline carrier. In
addition, the Commission finds that there is at least one non-affiliated
commercial mobile radio services carrier providing service to business
customers in CenturyTel's Branson, Ozark, and Troy exchanges. The

2 gcheperle testimony at 8. For the Branson and Ozark exchanges the carrier is NuVox; and
for the Troy exchange it is Socket. Schedule 2 to Scheperle testimony.

2 Scheperle testimony at 9.

* |d. at 5-7. For the Bourbon and Kimberling City exchanges the carriers are Cingular and
Sprint PCS; for the Cabool and Mansfield exchanges they are Cingular, Sprint PCS, and US
Cellular; for the Cassville exchange they are T-Mobile (ported numbers only), Alltel, and
Cingular; for the Cuba exchange they are T-Mobile (ported numbers only), Cingular, and Sprint
PCS; and for the Forsyth exchange the carriers are Alltel, Cingular, Sprint PCS, and US
Cellular. /d.; Schedule 2 to Scheperle testimony. The Commission further notes there was
also evidence that these wireless providers permit local dialing to and from numbers within the
relevant exchanges.

% Scheperle testimony at 7-9. For the Bourbon and Cuba exchanges the carrier is Charter;
while for the Cabool, Cassville, Forsyth, Kimberling City, and Mansfield exchanges it is
Mediacom. /d.; Schedule 2 to Scheperle testimony.

% Scheperle testimony at 9.
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Commission further finds that the competing carriers have local numbers
available for use by business customers in those exchanges.

Moreover, the Commission finds that the facts as submitted in the
record before it also support competitive classification of the residential
services CenturyTel offers in its Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, and Mansfield exchanges. The Commission finds that in
each of those exchanges, facilities-based local voice service is being
provided to at least two residential customers by an unaffiliated wireline
carrier. In addition, the Commission finds that there is at least one
non-affiliated commercial mobile radio services carrier providing service to
residential customers in CenturyTel's Bourbon, Cabool, Cassville, Cuba,
Forsyth, Kimberling City, and Mansfield exchanges. The Commission
further finds that the competing carriers have local numbers available for
use by residential customers in those exchanges.

Conclusions of Law

The Missouri Public Service Commission has reached the following
conclusions of law:

The Commission has jurisdiction over this matter pursuant to
Section 392.245.5(6), RSMo Cum. Supp. 2005, which provides as follows:
Upon request of an incumbent local exchange
telecommunications company seeking competitive
classification of business service or residential service, or
both, the commission shall, within thirty days of the
request, determine whether the requisite number of entities
are providing basic local telecommunications service to
business or residential customers, or both, in an exchange
and if so, shall approve tariffs designating all such
business or residential services other than exchange

access, as competitive within such exchange.

CenturyTel is an incumbent local exchange telecommunications company
and has requested competitive classification of its business services in the
Branson, Ozark, and Troy exchanges and its residential services in the
Bourbon, Cabool, Cassville, Cuba, Forsyth, Kimberling City, and Mansfield
exchanges.
Section 392.245.5, RSMo Cum. Supp. 2005, provides as follows:
Each telecommunications service offered to business
customers, other than exchange access service, of an
incumbent local exchange telecommunications company
regulated under this section shall be classified as
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competitive in any exchange in which at least two non-

affiliated entities in addition to the incumbent local

exchange company are providing basic local
telecommunications service to business customers within

the exchange. Each telecommunications service offered to

residential customers, other than exchange access

service, of an incumbent local exchange
telecommunications company regulated under this section

shall be classified as competitive in any exchange in which

at least two non-affiliated entities in addition to the

incumbent local exchange company are providing basic

local telecommunications service to residential customers

within the exchange.

For the purpose of determining whether competitive status is
appropriate in an exchange, one commercial mobile service provider can be
considered an entity providing “basic local telecommunications services.””’
The statute also requires the Commission to consider as a “basic local
telecommunications service provider’ any entity providing “local voice
service in whole or in part over facilities in which it or one of its affiliates has
an ownership interest.”?®

Section 392.245.5(3), RSMo Cum. Supp. 2005, defines “local voice
service” as meaning “[rlegardless of the technology utilized . . . two-way
voice service capable of receiving calls from a provider of basic local
telecommunications services as defined by subdivision (4) of
section 386.020, RSMo 2000.”

The statute defines “telecommunications facilities” to include,
among other items, “lines, conduits, ducts, poles, wires, cables, receivers,
transmitters, instruments, machines, appliances and all devices, real estate,
easements, apparatus, property and routes used, operated, controlled or
owned by any telecommunications company to facilitate the provision of
telecommunications service.”?

CenturyTel is asserting that its business and/or residential services
in the relevant exchanges should be classified as competitive. As the party
asserting the positive of a proposition, CenturyTel has the burden of proving
that proposition.*

2T gection 392.245.5(1), RSMo Cum. Supp. 2005.
Section 392.245.5(2), RSMo Cum. Supp. 2005.

2 gection 386.020(52), RSMo 2000.

Dycus v. Cross, 869 S.W.2d 745, 749 (Mo. banc 1994).
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Because the opportunity for an evidentiary hearing was provided
and no proper party requested such a hearing, the Commission may rely on
the verified pleadings filed by CenturyTel and Staff, as well as the pre-filed
testimony Staff submitted, in making its decision in this case.*

Decision

The undisputed evidence establishes that for business customersin
CenturyTel's Branson, Ozark, and Troy exchanges there is at least one
non-affiliated entity providing local voice service in whole or in part over
facilities in which it, or one of its affiliates, has an ownership interest so as
to constitute the provision of basic local telecommunications within the
meaning of Section 392.245.5(3), RSMo Cum. Supp. 2005. Furthermore,
the undisputed evidence establishes that for business customers in those
exchanges there is at least one non-affiliated wireless carrier providing
basic local telecommunications service within the meaning of
Section 392.245.5(1), RSMo Cum. Supp. 2005. Therefore, the Commission
concludes that CenturyTel's application for competitive classification of its
business services, other than exchange access services, in the Branson,
Ozark, and Troy exchanges should be granted.

Likewise, the undisputed evidence establishes that for residential
customers in CenturyTel's Bourbon, Cabool, Cassville, Cuba, Forsyth,
Kimberling City, and Mansfield exchanges there is at least one non-affiliated
entity providing local voice service in whole or in part over facilities in which
it, or one of its affiliates, has an ownership interest so as to constitute the
provision of basic local telecommunications within the meaning of
Section 392.245.5(3), RSMo Cum. Supp. 2005.  Furthermore, the
undisputed evidence establishes that for residential customers in those
exchanges there is at least one non-affiliated wireless carrier providing
basic local telecommunications service within the meaning of
Section 392.245.5(1), RSMo Cum. Supp. 2005. Therefore, the Commission
concludes that CenturyTel's application for competitive classification of its
residential services, other than exchange access services, in the Bourbon,
Cabool, Cassville, Cuba, Forsyth, Kimberling City, and Mansfield
exchanges should also be granted.

As required by the statute, CenturyTel submitted tariff changes to
implement the competitive classification of its services. Those tariff sheets,
which Staff recommended be approved, carry an effective date of June 16.

' See, e.g., State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission,
776 S.W.2d 494, 496 (Mo. App. W.D. 1989); n.3 supra.
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Since the submitted tariff corresponds with the Commission’s decision, that
tariff will be approved.

IT IS ORDERED THAT:

1. CenturyTel of Missouri, LLC’s business services, other than
exchange access service, are classified as competitive in the Branson,
Ozark, and Troy exchanges.

2. CenturyTel of Missouri, LLC’s residential services, other
than exchange access service, are classified as competitive in the Bourbon,
Cabool, Cassville, Cuba, Forsyth, Kimberling City, and Mansfield
exchanges.

3. CenturyTel of Missouri, LLC’s proposed tariff revisions
(Tariff No. JI-2007-0839) are approved to become effective for service on or
after June 16, 2007. The tariff approved is:

P.S.C. Mo. No. 1 Section 4
2nd Revised Sheet 1, Replacing 1st Revised Sheet 1
Original Sheet 17.2
Original Sheet 17.3
Original Sheet 17.4
Original Sheet 17.5
Original Sheet 17.6
Original Sheet 17.7
Original Sheet 17.8
Original Sheet 17.9
Original Sheet 17.10
Original Sheet 17.11
Original Sheet 17.12

4. This order shall become effective on June 16, 2007.

Davis, Chm., Murray, Gaw,
Clayton and Appling, CC., concur

Lane, Regulatory Law Judge
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Cathy J. Orler vs. Folsom Ridge, LLC and Big Island Homeowners
Water and Sewer Association, Inc., f/lk/a Big Island Homeowners
Association

In the Matter of the Application of Folsom Ridge, L.L.C., and Big
Island Homeowners Water and Sewer Association, Inc., for an Order
Authorizing the Transfer and Assignment of Certain Water and Sewer
Assets to Big Island Water Company and Big Island Sewer Company,
and in Connection Therewith Certain Other Related Transactions

Case No. WC-2006-0082, et al. and WO-2007-0277
Decided June 14, 2007

Water § 6. A real estate developer and a non-profit homeowner's association that does not
devote its water service to the public use indiscriminately to all members within its capabilities
to serve is not a public utility, and is not subject to the Commission’s jurisdiction.

Water § 19. The reservation of a tap-on is not the provision of water service and does not
involve a use, accommodation, product or commodity as referenced in Section 386.020(47)
[currently 286.020(48)].

Sewer § 5. A real estate developer and a non-profit homeowner's association that does not
devote its sewer service to the public use indiscriminately to all members within its capabilities
to serve is not a public utility, and is not subject to the Commission’s jurisdiction.

Sewer § 17. The reservation of a tap-on is not the provision of sewer service and does not
involve a use, accommodation, product or commodity as referenced in Section 386.020(47)
[currently 286.020(48)].

APPEARANCES

Cathy J. Orler, appearing pro se, 3252 Big Island Drive, Roach, Missouri
65787.

Benjamin D. Pugh, appearing pro se, 1780 Big Island Drive, Roach,
Missouri 65787.

Cindy Fortney, appearing pro se, 3298 Big Island Drive, Roach, Missouri
65787.

Stan Temares, appearing pro se, 371 Andrews Trail Court, St. Peters,
Missouri 63376.

Mark. W. Comley, Newman, Comley & Ruth P.C., 600 Monroe Street,
Suite 301, Post Office Box 537, Jefferson City, Missouri 65102. Attorney for
Folsom Ridge, L.L.C. and Big Island Homeowners Water and Sewer
Association, Inc.,
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Charles E. McElyea, Phillips, McElyea, Carpenter & Weich, P.C., 85 Court
Circle, Post Office Box 559, Camdenton, MO 65020. Attorney for Folsom
Ridge, L.L.C. and Big Island Homeowners Water and Sewer Association,
Inc.

Pamela Holstead, 3458 Big Island Drive, Roach, Missouri 65787. Attorney
for Big Island Water Company and Big island Sewer Company.

Lewis R. Mills, Jr., Public Counsel, Office of the Public Counsel, Governor
Office Building, Post Office Box 2230, Jefferson City, Missouri 65102.
Attorney for Office of the Public Counsel and the Public.

Kevin Thompson, General Counsel, Missouri Public Service Commission,
Post Office Box 360, Jefferson City, Missouri 65102. Attorney for the Staff
of the Commission.

Jennifer Heintz, Assistant General Counsel, Missouri Public Service
Commission, Post Office Box 360, Jefferson City, Missouri 65102. Attorney
for the Staff of the Commission.

REGULATORY LAW JUDGE: Harold Stearley

REPORT AND ORDER

Procedural History

The complaint portion of these proceedings began in August and
September, 2005, when nine individual complainants filed complaints
against Folsom Ridge, L.L.C, (“Folsom Ridge”).! The complaints alleged
that Folsom Ridge, a property development company developing real estate
at Big Island, Lake of the Ozarks, Missouri, (“Big Island”) was illegally
operating a water and sewer system by providing service to the general
public without a certificate of convenience and necessity from this
Commission. The complaints also alleged that Big Island Homeowners
Water and Sewer Association, Inc., f/k/a Big Island Homeowners
Association, Inc., (“Association”), the homeowners association managing

! The nine original complaints were filed by the following parties: Cathy Orler, 3252 Big Island
Drive, Roach, MO 65787 (Case No. WC-2006-0082); Benjamin D. Pugh, 1780 Big Island
Drive, Roach, MO 65787 (Case No. WC-2006-0090); Ben F. Weir, 3515 SW Meyer Bivd., Blue
Springs, MO 64015 (Case No. WC-2006-0107); Stan Temares, 371 Andrews Trail Court, St.
Peters, MO 63376 (Case No. WC-2006-0120); Judy Kenter, 1794 Big Island Drive, Roach, MO
65787 (Case No. WC-2006-0121); Joseph J. Schrader, 1105 Yorktown PI., DeLand, FL 32720
(Case No. WC-2006-0122); Duane Stoyer, 702 Ridgeview Drive, Washington, MO 63090
(Case No. WC-2006-0129); Cindy Fortney, 3298 Big Island Drive, Roach, MO 65787 (Case
No. WC-2006-0138); Dean Leon Fortney, P.O. Box 1017, Louisburg, KS 66053 (Case No. WC-
2006-0139).
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and operating the water and sewer systems, was merely a captive entity
doing the bidding of Folsom Ridge.

On November 4, 2005, the Commission consolidated these actions
pursuantto 4 CSR 240-2.1 10(3) finding that they involved related questlons
of law or fact. Case No. WC-2006-0082 was designated as the lead case.’
As the case progressed, the Association was added as a separate
respondent.

On June 16, 2006, Big Island Water & Sewer Company, Inc., a new
company that is affiliated with Folsom Ridge, filed an application for a
certificate of convenience and necessity to operate the water and sewer
system currently being operated by Folsom Ridge and the Association.
That application was assigned Case No WA-2006-0480, and was set for
hearing beginning on February 5, 2007.% On June 27, 2006, in response to
the filing of the application for certificate, the Commission suspended the
proceedings in the complaint cases, WC-2006-0082, et al., until the
certificate case could be resolved.

On January 23, 2007, Folsom Ridge and the Association filed a
joint application asking the Commission to approve the transfer of water and
sewer system assets to the Big Island Water Company and the Big Island
Sewer Company, recently formed non-profit corporations organized under
the provisions of Sections 393.825 to 393 861 and 393.900 to 393.954,
RSMo 2000 (“Chapter 393 Companies”).* That application was aSS|gned
Case No. WO-2007-0277.° The water and sewer system assets that were

20n June 13, 2006, Duane Stoyer's case was severed from the consolidated case because of
his unfortunate death. Because no lawful representative was substituted as a party to his
action pursuant to Supreme Court Rule 52.13(a), his case was dismissed by order effective
August 13, 2006.
® The following individuals were granted intervention in Case No. WA-2006-0480: Cathy Orler,
3252 Big Island Drive, Roach, MO 65787; Cindy Fortney, 3298 Big Island Drive, Roach, MO
65787; Benjamin D. Pugh, 1780 Big Island Drive, Roach, MO 65787; Joseph J. Schrader, 1105
Yorktown PI., DelLand, FL 32720; Stan Temares, 1836 Big Island Drive, Roach, MO 65787,
Ben F. Weir, 3515 SW Meyer Blvd., Blue Springs, MO 64015; Elaine H. and William T. Foley,
I, 15360 Kansas Ave, Bonner Springs, KS 66012; Mark and Deborah Hesley, 2308 Big Island
Drive, Roach, MO 65787; Don Deckard, 2218 Big Island Drive, Roach, MO 65787; Bernard J.
Beaven, 13900 E 217, Peculiar, MO 64078; Jerry Steinhour, Lot 57, P.O. Box 737, Seneca, IL
61360; Joseph Geary Mahr, 5712 Dearborn Street, Mission, KS 66202; Arthur W. Nelson,
6504 Melody Lane, Parkville, MO 64152; Eugene Prather, 1604 Big Island Drive, Roach, MO
65787; Donald J. and Frances K. Weast, 5291 Kerth Road, Mehlville, MO 63128; Stephen D.
Kleppe 8210 E. Tether Trail, Scottsdale, AZ 85255.

All statutory citations refer to RSMo 2000 unless otherwise noted.

® The following individuals were granted intervention in Case No. WO-2007-0277: Big Island
Water Company, 3352 Big Island Drive, Roach, MO 65787; Big Island Sewer Company, 3352
Big Island Drive, Roach, MO 65787; William T. Foley, I, 15360 Kansas Ave., Bonner Springs,
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to be transferred to the non-profit corporations are the same assets that
were to be transferred to Big Island Water & Sewer Company, Inc., the
applicant in Case No. WA-2006-0480. The day after the new application
was filed, January 24, 2007, Big Island Water & Sewer Company, Inc. filed
a motion in Case No. WA-2006-0480 indicating that it no longer wanted to
acquire the water and sewer assets in question and asked for leave to
withdraw its application and to voluntarily dismiss that case. That leave
was granted on January 26, 2007, and Case No. WA-2006-0480 was
dismissed.

In Case No. WO-2007-0277, Folsom Ridge and the Association
asked the Commission to act on their application to transfer assets
expeditiously to allow the transaction to occur by March 31, 2007.% The
Commission observed that the complaints pending in Case No. WC-2006-
0082, et al., related to the same issues that would be before the
Commission in Case No. WO-2007-0277 and those issues needed to be
resolved before the Commission could act on the application to transfer
assets. Consequently, the Commission established a joint procedural
schedule to resolve both cases. The cases were not formally consolidated,
but the evidentiary hearing was set to hear both cases at the same time.

The Commission issued its adopted list of issues list identifying the
relevant primary issues in these matters as follows:

Primary Issues in WC-2006-0082:

1.) Are Folsom Ridge or the Association, or both of them, a

public utility pursuant to § 386.020(42), RSMo Supp. 2006,

and thus subject to the jurisdiction, control and regulation

of the Missouri Public Service Commission pursuant to §

386.250, RSMo Supp. 20067?

2.) Have Folsom Ridge or the Association, or both of them,
violated § 393.170, RSMo 2000, by constructing and
operating a water system or a sewer system, or both,

KS 66012; Benjamin D. Pugh, 1780 Big Island Drive, Roach, MO 65787; Cathy Jo Orler, 3252
Big Island Drive, Roach, MO 65787; Cindy Fortney, 3298 Big Island Drive, Roach, MO 65787;
Arthur W. Nelson, 2288 Big Island Drive, Roach, MO 65787; Sherrie Fields, 3286 Big Island
Drive, Roach, MO 65787; Tom and Sally Thorpe, 3238 Big Island Drive, Roach, MO 65787;
Bernadette Sears, Portage Park 3, Lot 10, Big Island, Roach, MO 65787; Geary and Mary
Mahr, 1886 Big Island Drive, Roach, MO 65787;Donald J. Weast, 3176 Big Island Drive,
Roach, MO 65787; Fran Weast, 3176 Big Island Drive, Roach, MO 65787.

® During the hearing the Respondents acknowledged that they would suspend the finalization
of their proposed transfer of assets until such time as the Commission could fully adjudicate
and rule on these matters.



CATHY ORLER v. FOLSOM RIDGE

16 Mo. P.S.C. 3d 32

without having first obtained authority from the
Commission in the form of a Certificate of Public
Convenience and Necessity?

Primary Issue in WC-2007-0277:

Would Applicants’ proposed transfer of the water and
sewer assets to Big Island Water Company and Big Island
Sewer Company be detrimental to the public interest?

The evidentiary hearing was conducted on February 28 through
March 2, 2007. During the hearing, the Commission subpoenaed Mr. John
MacEachen, an Environmental Specialist with the Missouri Department of
Natural Resources (‘DNR”), who is presently attached to its enforcement
division. Mr. MacEachen testified on the last day of the hearing and he
fielded questions from the Commission and the parties pertaining to
photographs offered by Mr. Ben Pugh, particularly regarding the
specifications and characteristics of flexible piping used for service lines on
Big Island, and the manner in which service lines for water and sewer lines
shared the same “metering” or access pit.

At the close of the hearing on March 2, 2007, Folsom Ridge and the
Association sought leave to supply additional testimony on the nature of the
service line installations, because this testimony deviated from the adopted
list of issues, and that leave was granted. The Commission established an
ancillary procedural schedule for submission of that testimony and
testimony was received from Mr. James T. Crowder for Folsom Ridge and
the Association. Rebuttal and Surrebuttal testimony was also allowed. In
addition to receiving the additional prefiled testimony from the parties
concerning the service lines, the Commission granted Complainants’
request for an ancillary hearing to take additional testimony concerning this
subject matter. The ancillary hearing was held on March 30, 2007.
Findings of Fact

The Missouri Public Service Commission, having considered all of
the competent and substantial evidence upon the whole record, makes the
following findings of fact. When making findings of fact based upon witness
testimony, the Commission will assign the appropriate weight to the
testimony of each witness based upon their qualifications, expertise and
credibility with regard to the attested to subject matter.
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The Parties Entering Their Appearance At Hearing’

1. Cathy J. Orler, a pro se complainant in WC-2006-0082 and
intervener in WO-2007-0277, is a homeowner on Big Island at the Lake of
Ozarks; her reS|dent|aI address being located at 3252 Big Island Drive,
Roach, MO 65787.%

2. Benjamin D. Pugh, a pro se complainant in WC-2006-0082
and intervener in WO-2007-0277, is a homeowner on Big Island at the Lake
of Ozarks; his re5|dent|al address being located at 1780 Big Island Drive,
Roach, MO 65787.°

3. Cindy Fortney, a pro se complainant in WC-2006-0082 and
intervener in WO-2007-0277, is a homeowner on Big Island at the Lake of
Ozarks; her resndentlal address being located at 3298 Big Island Drive,
Roach, MO 65787."°

4. Stan Temares, a pro se complainant in WC-2006-0082, is a
homeowner on Big Island at the Lake of Ozarks; his primary residential
address being located at 371 Andrews Trail Court, St. Peters, MO 63376;
his Iake address being located at 1836 Big Island Drive, Roach, MO
65787."

5. Folsom Ridge is a limited liability company organized under
the laws of the state of Colorado and authorized to engage in business in
the state of Missouri."

6. Folsom Ridge was formed in 1997 to engage in the
business of owning and developing real property in the State of Missouri."
7. Pursuing that development, Folsom Ridge purchased all, or

nearly all of the undeveloped land on Big Island.™

" The parties that failed to appear are: Ben F. Weir, Joseph J. Schrader, Judy Kenter, Dean
Leon Fortney, Fran Weast, Donald J. Weast, Joseph Geary Mahr, Mary Mahr, Tom Thorpe,
Sally Thorpe, Bernadette Sears, Sherrie Fields, Arthur W. Nelson, and William T. Foley, II.
8 Cathy J. Orler's Complaint (WC-2006-0082), p. 1; Hearing Exhibit 1, Prefiled Direct
Testlmony of Cathy J. Orler, p. 1, lines 1-2.

® Benjamin D. Pugh’s Complamt (WC-2006-0090), p. 1; Hearing Exhibit 4, Prefiled Direct
Testimony of Benjamin D. Pugh, p. 1, lines 1-2.
"% Cindy Fortney’s Complaint (WC-2006-0138), p. 1; Hearing Exhibit 7, Prefiled Direct
Testimony of Cindy Fortney, p. 1, lines 1-2.
"' Stan Temares’s Complaint (WC 2006-0120), p. 1 and 4; Application to Intervene in Case No.
WA-2006-0480 filed July 7, 2006, p. 1.
'2 Joint Application for Approval of Transfer of Assets to Non-Profit Companies Organized
Under Chapter 393, RSMo, (“Joint Application”), paragraph 1, filed January 23, 2007; Exhibit 1
to the Joint Application.

® Joint Application, paragraph 1; Hearing Exhibit 12, Prefiled Direct Testimony of Barbara
Brunk, p. 2, lines 7-18.
' Hearing Exhibit 12, Prefiled Direct Testimony of Barbara Brunk, p. 2, lines 7-18.
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8. Folsom Ridge owns certain assets used or useful in the
provision of water and sewer service on Big Island."

9. Big Island Homeowners Water and Sewer Association, Inc.
(Association) is a nonprofit homeowners association organized under the
laws of the State of Missouri."®

10. The Association is the operator and business administrator
of the water and sewer systems owned by Folsom Ridge on Big Island."”
11. Big Island Water Company is a Missouri not-for-profit water

company formed under the provisions of Chapter 393 for the purposes of
providing water service to residents on Big Island."®

12 Big Island Sewer Company is a Missouri not-for-profit
sewer company formed under the provisions of Chapter 393 for purposes
of providing sewer service to residents on Big Island.®

13. The General Counsel of the Missouri Public Service
Commission “represent[s] and appear[s] for the commission in all actions
and proceedings involving any question under this or any other law, or
under or in refezréance to any act, order, decision or proceeding of the
commission . . .”

14. The Office of the Public Counsel “may represent and
protect the interests of the public in any proceeding before or appeal from

' Joint Application, paragraph 2; Exhibit 1 to the Joint Application; Hearing Exhibit 9, Prefiled
Direct Testimony of Rick Rusaw, p.3, lines 8-14.

¢ Joint Application, paragraph 2; Exhibit 2 to the Joint Application. The Association was
originally named Big Island Homeowners Association, Inc. Hearing Exhibit 12, Prefiled Direct
Testimony of Barbara Brunk, p. 13, lines 15-19.

"7 Joint Application, paragraph 2; Hearing Exhibit 9, Prefiled Direct Testimony of Rick Rusaw,
p. 9, lines 8-15.

'8 Application to Intervene, paragraph 1, filed January 30, 2007; Exhibit A to the Application to
Intervene; Hearing Exhibit 98, Prefiled Direct Testimony of Gail Snyder, p. 1, lines 3-12.

1 Application to Intervene, paragraph 2, filed January 30, 2007; Exhibit B to the Application to
Intervene; Hearing Exhibit 98, Prefiled Direct Testimony of Gail Snyder, p. 1, lines 3-12.

* Section 386.071, RSMo 2000; Commission Rules 4 CSR 240-2.010(8) and 4 CSR 240-
2.040(1). Additionally, the General Counsel “if directed to do so by the commission, to
intervene, if possible, in any action or proceeding in which any such question is involved; to
commence and prosecute in the name of the state all actions and proceedings, authorized by
law and directed or authorized by the commission, and to expedite in every way possible, to
final determination all such actions and proceedings; to advise the commission and each
commissioner, when so requested, in regard to all matters in connection with the powers and
duties of the commission and the members thereof, and generally to perform all duties and
services as attorney and counsel to the commission which the commission may reasonably
require of him.” /d.
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the public service commission. “2 public Counsel “shall have discretion to
represent or refrain from representing the public in any proceeding.”*
The Parties Failing to Appear At Hearing
15. Concerning the parties that failed to appear at the
evidentiary hearing:
a. Ben F. Weir, complainant in Case No. WC-2006-
0082, asserts that he: (1) is not a member of the
Association; (2) has <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>