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PREFACE

This volume of the Reports of the Public Service Commission of
the State of Missouri contains selected Reports and Orders issued
by this Commission during the period beginning December 1, 2002
through September 30, 2004. It is published pursuant to the provi-
sions of Section 386.170, et seq., Revised Statutes of Missouri, 1978,
as amended.

The syllabi or headnotes appended to the Reports and Orders are
not a part of the findings and conclusions of the Commission, but
are prepared for the purpose of facilitating reference to the opinions.
In preparing the various syllabi for a particular case an effort has
been made to include therein every point taken by the Commission
essential to the decision.

The Digest of Reports found at the end of this volume has been
prepared to assist in the finding of cases. Each of the syllabi found
at the beginning of the cases has been catalogued under specific
topics which in turn have been classified under more general topics.
Case citations, including page numbers, follow each syllabi contained
in the Digest.
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service authority, basic local telecommunications
services, granted) .........eooiiiiiiiiie e
Adelphia Business Solutions Operations, Inc. (Name
change to Adelphia Business Solutions, Inc. d/b/a
TelCove, recognized) ........ccocueeeiiieeeiiiee e
Adelphia Business Solutions Operations, Inc. d/b/a
TelCove (Name change to TelCove Operations, Inc.,
[CTeloTe |01 74=To ) TSR
Advanced Integrated Technologies, Inc. (Certificate of
service authority, IXC, granted) ...........cccoiiiiiiiiiiienenns
Advanced Integrated Technologies, Inc. (Certificate of
service authority, facilities-based and resold basic local
telecommunications services, granted) ..........c.coccceeeene
Advanced Telemanagement Group, Inc. (Certificate of
service authority, IXC and nonswitched local exchange
telecommunications services, granted) ..........c..occceeeenne
AGL Networks, LLC, Public Service Commission Staff
v. (Complaint case, determination on the pleadings and
order directing General Counsel to seek penalties) ..........
Airespring, Inc. (Certificate of service authority, IXC,
Granted) ...ooe e
All-Star Acquisition Corporation, Public Service
Commission Staff v. (Complaint case, order granting
default, certificate of service authority,
telecommunications services, canceled) .............ccccec.....
ALLTEL Communications, Inc. (Adoption of
interconnection and reciprocal compensation agreement
between Spectra Communications Group, LLC and WWC
License, LLC, order recognizing adoption of
interconnection agreement) ............ccccoiiiiiniiie e,
ALLTEL Missouri Inc. (Tariff designed to waive
installation charge and up to three months of monthly
charges for various call forwarding services for
customers affected by recent tornadoes,granted) .........
Alma Communications Company, d/b/a Alma Telephone
Company (Interconnection agreement with Cingular
Wireless LLC and Cingular Southwestern Bell Wireless
LLC, d/b/a Clngular Wireless, approved) ..........ccccceeeennen.

XXiii
Date

9/10/04

3/10/04

4/3/03

4/11/03

8/21/03

9/10/03

6/9/04

10/16/03

11/3/03

11/26/03

6/17/04

9/3/03

4/6/04

5/11/04

5/13/03

5/25/04



XXiv

10-2004-0453

TK-2004-0551

PD-2005-0017

LA-2003-0305

MC-2005-0028

TC-2004-0333

CA-2004-0131

XA-2003-0163

XM-2003-0178

TD-2003-0469

TD-2003-0550

TD-2004-0283

TD-2003-0226

TD-2003-0273

TD-2004-0283

LA-2004-0047

XA-2005-0030

WN-2004-0285

WN-2004-0286

WM-2003-0133

SN-2004-0287

UNREPORTED CASES

Alma Communications Company d/b/a Alma Telephone
Company (Petition for modification of the Federal
Communications Commission's local number portability
requirements, order approving agreement) ....................
Alma Telephone Company (Interconnection agreement
with Sprint Spectrum, L.P. d/b/a Sprint PCS, approved) .
Alpha Tel-Com, Inc. (Certificate of service authority,
pay phones, canceled) ..........ccccceiiiiiiiiiii e
Alticomm, Inc. (Certificate of service authority, IXC,
Granted) ...ooeieiie e
America's Home Brokers, Inc., Public Service
Commission Staff v. (Complaint case, order granting
default) ..o
AmericaNetworks, Inc., Public Service Commission Staff
v. (Complaint case, order granting default, certificate of
service authority, canceled)..........cccoocoeiiiiiii i,
American Farm Bureau, Inc. d/b/a The Farm Bureau®
ConnectionsM (Certificate of service authority, basic local
telecommunications services, granted) .................

American Long Lines, Inc. (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications service, restricted to providing
dedicated private line services, granted) ...........cc.cccceeee.
American Long Lines, Inc. (Acquisition of the assets
and subscribers of another company, also known as
American Long Lines, Inc., granted) ...........cccceeiiieernnnen.
American Network Exchange, Inc. (Certificate of service
authority, IXC, canceled) ........coooeiiiiiiiiiiiee e
American Telco, Inc. (Certificate of service authority,
IXC, canceled) .......ooeiiiiiiiiii e
American Tel Group, Inc. (Certificate of service
authority, IXC and local exchange service, canceled) ...
American Telesource International, Inc. (Certificate of
service authority, IXC, canceled) ..........cccceeiiiiiiiiinennes
America's Tele-Network Corporation (Certificate of
service authority, IXC, terminated) ............ccccceiiiiiinnnis
Americonnect, Inc. (Certificate of service authority, IXC,
CaANCEIEA) .
Ameritel Missouri, Inc. (Certificate of service authority,
basic local, local exchange and IXC, granted)..................
Andiamo Telecom, LLC (Certificate of service authority,
IXC, granted) .......cooiiiiiii e
AquaSource/CU, Inc. (Name change to Aqua Missouri,
INC., recognized) .......ccouiiiiiiiieeeee s
AquaSource/RU, Inc. (Name change to Aqua Missouri,
INC., recognized) ........cccueiiiiiiieeiee s
AquaSource, Inc. (Sale of stock of AquaSource
Development Company to Philadelphia Suburban
Corporation, approved) ........c.cceeeieeeeeniiee e
AquaSource Development Company (Name change to
Aqua Missouri, Inc., recognized) .........cccocoeeeiiiiiienennnnen.

7/27/04

5/28/04

9/10/04

5/6/03

9/21/04

3/12/04

1/22/04

12/10/02

12/12/02

5/29/03

9/18/03

3/4/04

1/21/03

2/24/03

3/4/04

9/18/03

8/25/04

2/4/04

2/4/04

4/1/03

2/4/04



EA-2003-0370

GT-2004-0042,
GT-2004-0050 &
GT-2004-0051
GR-2002-392

EO-2004-0603

TD-2003-0512

TK-2003-0359

PD-2005-0017

XA-2003-0548

TC-2004-0319

PD-2004-0110

TC-2004-0334

TD-2003-0525

TD-2003-0195

TD-2003-0340

TD-2004-0283

TK-2003-0459

GR-2001-396 &
GR-2001-397

UNREPORTED CASES

Aquila, Inc., d/b/a Aquila Networks-MPS and Aquila
Networks-L&P (Certificate of public convenience and
necessity to construct and maintain an electric
transmission line in a portion of territory served by
Kansas City Power & Light in Cass County, granted)....
Aquila Networks, Inc. d/b/a Aquila Networks-MPS and
Aquila Networks-L&P (Tariff sheets to implement
changes in its transportation services, order approving
AGrEEMENTE) ...ttt
Aquila, Inc. d/b/a Aquila Networks-MPS (2001-2002
Actual Cost Adjustment, order approving agreement).....
Aquila, Inc. d/b/a Aquila Networks-MPS (Territorial
agreement with Osage Valley Electric Cooperative
designating the boundaries for each within Cass County,
0] o] (o) V7=To ) IE PR URPPRRN
Arbros Communications Licensing Company Central,
LLC (Certificate of service authority, IXC and
nonswitched local exchange telecommunications
Services, Canceled) .......c..ueiiiiiiiii e
Arch Wireless Operating Company, Inc. (Paging
interconnection agreement with Southwestern Bell
Telephone, L.P. d/b/a Southwestern Bell Company,
Granted) ...eeeeiiii e
Archway Communications, Inc. (Certificate of service
authority, pay phones, canceled) ..........ccccooiieieiniiieeennns
Aerocom, L.L.C. (Certificate of service authority, IXC
and nonswitched local exchange telecommunications
services, restricted to providing dedicated private line
services, granted) .........eooiiiiiiiii e
Arizona Telephony Brokers, L.L.C., Public Service
Commission Staff v. (Complaint case, determination on
the pleadings and order directing General Counsel to
seek Penalties) ..o
Arnold, Bart (Certificate of service authority, pay
phones, canceled) ...
Arrival Communications, Inc., Public Service Commission
Staff v. (Complaint case, order granting default,
certificate of service authority, canceled) .......................
AS Telecommunications, Inc. d/b/a Allstar Telecom
(Certificate of service authority, IXC, canceled) ..............
ATCALL, Inc. (Certificate of service authority, IXC,
CaANCEIEA) .o
Atlantic Telephone Company, Inc. (Certifcate of service
authority, IXC, canceled) ........cccooiiiiiiiiieeeee e
Atlas Communications and Telephone, Inc. (Certificate
of service authority, IXC, canceled) ...........ccccceeeiiiiienenn.
Atlas Mobilfone, Inc. (Interconnection agreement with
Southwestern Bell Telephone, L.P., d/b/a Southwestern
Bell Telephone Company, granted) .........ccccooeeeiieeeiiieennee.
Atmos Energy Corporation & United Cities Gas Company
(2000-2001 Actual Cost Adjustment cases, order
approving agreement, establishing ACA balance and
ClOSING CASE) ...ttt e

XXV

7/8/03

11/6/03

12/4/03

9/30/04

6/11/03

4/25/03

9/10/04

7/8/03

7/6/04

9/9/03

3/12/04

6/11/03

1/6/03

4/11/03

3/4/04

6/10/03

5/13/03



XXVi

GR-2003-0150

GR-2003-0150

XA-2003-0155

XD-2004-0052

PD-2005-0017

PD-2005-0016

PD-2005-0016

TC-2004-0127

TK-2003-0279

CA-2003-0242

TC-2004-0317

TC-2004-0317

TD-2004-0475

XA-2003-0262

LM-2004-0552

PD-2005-0033

ZA-2004-0284

UNREPORTED CASES

Atmos Energy Corporation (2001-2002 ACAfiling, order
appProving agre€mMeNt) ..........cooiieeeeeiiiieeeeieeeeeiee e
Atmos Energy Corporation (2001-2002 Actual Cost
Adjustment case, order granting joint motion to amend
unanimous stipulation and agreement) ..............cccccoeeneee
Axius, Inc. d/b/a Axius Communications (Certificate of
service authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) ..............c.........
Axon Telecom, L.L.C. (Certificate of service authority,
interexchange telecommunications services, canceled)

—B—

B&A Communications, Inc. (Certificate of service
authority, pay phones, canceled) .........cccocceeiiiieniiiennnn.
Barker, Gina (Certificate of service authority, pay
phones, canceled) ...
Barker, Shirley J. (Certificate of service authority, pay
phones, canceled) ...
BarTel Communications, Inc., Public Service Commission
Staff v. (Complaint case, order granting default) .........
BBC Telephone, Inc. (Interconnection agreement with
Southwestern Bell Telephone Company, approved)........
BBC Telephone, Inc. (Certificate of service authority,
basic local telecommunications services, granted) .........
BCGI Communications Corp., Public Service Commission
Staff v. (Complaint case, order granting default,
certificate of service authority, IXC, canceled) ................
BCGI Communications Corp., Public Service Commission
Staff v. (Complaint case, order denying motion to set
aside order granting default and certificate of service
authority, IXC, canceled) ........ccoooiiiiiiiiiiieeeeeeeee
Beddow, Kelly S. d/b/a Universal Telephone (Certificate
of service authority, basic local telecommunications
services, canceled) .........eiiii i
Bee Line Long Distance, LLC, d/b/a Hello Telecom
(Certificate of service authority, interexchange and
nonswitched local exchange telecommunications
services, restricted to providing dedicated private line
services, granted) ........cooo i
BellSouth BSE, Inc. and BellSouth Long Distance, Inc.
(Authority to transfer control from BellSouth BSE, Inc.
to BellSouth Long Distance, Inc.; grants BellSouth Long
Distance, Inc. a certificate of service authority to
provide basic local telecommunications services,
Granted) ...ooe e
Berghoff, James (Certificate of service authority, pay
phones, canceled) ...
Bethesda Health Group, Inc. (Certificate of service
authority, shared tenant services, granted) .....................

3/25/04

7/22/04

12/3/02

7/28/03

9/10/04

9/13/04

9/13/04

3/5/04

3/25/03

3/27/03

6/17/04

7/8/04

5/3/04

2/26/03

7/1/04

8/2/04

3/12/04



XA-2003-0283

XD-2004-0289

LA-2003-0551

LO-2004-0448

PD-2003-0382

PD-2003-0394

10-2003-0207

TO-2004-0484

TC-2004-0312

TC-2004-0312

XD-2004-0432

XA-2003-0356

CK-2003-0161

CA-2003-0113

XA-2003-0233

XN-2003-0450

XA-2003-0554

XA-2003-0231

UNREPORTED CASES

Better World Telecom, Inc. (Certificate of service
authority, IXC, approved) .........coooeieiiieiiieeeeeesee e
Big Planet, Inc. (Certificate of service authority, IXC,
CaANCEIEA) .o
Big River Telephone Company, LLC (Certificate of
service authority, expand its certificate of basic local
telecommunications service, granted) ...........ccccoocceeeenne
Big River Telephone Company, LLC (Adoption of
interconnection agreement between Spectra
Communications Group, LLC and Chariton Valley
Telecom Corporation, order recognizing adoption of
interconnection agreement) ............cccceiiiiiiiiiie e,
Bilmar Systems, Inc. (Certificate of service authority,
pay phones, canceled) ..........ccceiiiiiieeiiiiee e
Blanch, Kent (Certificate of service authority, pay
phones, canceled) ..o
BPS Telephone Company (Interconnection agreement
with Verizon Wireless, LLC, approved) .........ccccceeeeiieeennn.
BPS Telephone Company (Petition for suspension and
modification of the Federal Communications
Commission's local number portability requirements,
FEPOIt & OFAEI) ...
Branson Telephone, Public Service Commission Staff v.
(Order granting default) ..........cccoooeiiiiiieiiiiee e,
Branson Telephone, Public Service Commission Staff v.
(Complaint case, order denying motion to set aside order
granting default, certificate of service authority, IXC,
CANCEIEA) .
Broadview NP Acquisition Corp., d/b/a Broadview New
Plus (Certificate of service authority, IXC, canceled) .....
Broadwing Communications Services, Inc. and
Broadwing Telecommunications, Inc. (Certificate of
service authority, IXC, canceled) .........ccccooviiieiiiiiiiinnnns
BullsEye Telecom, Inc. (Interconnection agreement with
Southwestern Bell Telephone, L.P. d/b/a Southwestern
Bell Telephone Company, granted) ..........cccooeeeiieeaiieeennen.
BullsEye Telecom, Inc. (Certificate of service authority,
basic local telecommunications service, granted) ............
Business Network Long Distance, Inc. (Certificate of
service authority, IXC, granted) ..........ccccoiiieiiiiiiicennns
Buyers United, Inc. f/k/a Buyers United International,
Inc. (Name change to Buyers United, Inc. d/b/a
buyersonline, recognized) ...........ccoveieiiiiiiii i
Buyers United, Inc. d/b/a United Carrier Networks
(Certificate of service authority, interexchange and
nonswitched local exchange telecommunications
services, restricted to providing dedicated private line
services, granted) .........ooeiiiiiiie i
Buzz Telecom, Corporation (Certificate of service
authority, IXC, granted) .........coccoiiiiiiiieieee e

XXVii

3/19/03

2/2/04

9/18/03

5/14/04

4/16/03

4/15/03

2/3/03

8/26/04

4/15/04

6/17/04

3/18/04

6/26/03

12/10/02

12/16/02

2/14/03

5/20/03

7/23/03

2/14/03



XXViii

TC-2004-0311

TC-2004-0311

TC-2004-0311

XD-2003-0217

XD-2003-0585

PA-2005-0014

SA-2004-0279

WA-2004-0280

WC-2004-0353

XA-2004-0250

TC-2004-0429

TD-2003-0555

TC-2004-0396

PD-2003-0580

TD-2004-0235

10-2003-0210

TK-2003-0572

TO-2004-0504

WM-2003-0185

UNREPORTED CASES
—Cc—

Cable One, Inc., Public Service Commission Staff v.
(Complaint case, order granting default and denying
MOLIoN t0 dISMISS) ..c.vviieiiiii e
Cable One, Inc., Public Service Commission Staff v.
(Complaint case, order granting motion to set aside order
granting default) ...
Cable One, Inc., Public Service Commission Staff v.
(Complaint case, order dismissing complaint) .................
Cable & Wireless Global Cards Services, Inc. (Certificate
of service authority, IXC, canceled) ..........cccoccveeeeiiiiennn.
Cable & Wireless Global Markets, Inc. (Certificate of
service authority, IXC, canceled) ..........ccoceeeiiiiiiiiiinenns
Callahan, James D., d/b/a Callahan Enterprise &
Distribution (Certificate of service authority, pay phones,
Granted) ...ooe e
Calvey Brook Sewer, Inc. (Certificate of public
convenience and necessity, sewer system in Franklin
County near St. Clair, Missouri, granted) ............ccccceenee.
Calvey Brook Water, Inc. (Certificate of public
convenience and necessity, water system in Franklin
County near St. Clair, Missouri, granted) .............ccccceeeee.
Camelot Utilities Company, Public Service Commission
Staff v. (Complaint case, order granting default) ..............
Capital International Communications, L.L.C. (Certificate
of service authority, IXC, granted) ..........cccoceiiiiiieiiinenn.
Capsule Communications, Inc., Public Service
Commission Staff v. (Complaint case, order granting
default, certificate of service authority, IXC, canceled)
Caribbean Telephone and Telegraph, Inc. (Certificate of
service authority, IXC, canceled) ..........ccoceeiiiiniiiiinenns
Carr Square Tenant Corporation, Public Service
Commission Staff v. (Complaint case, order granting
default, certificate of service authority, shared tenant
services, canceled) ...
Cartwright, Randy d/b/a Cartwright Communications
(Certificate of service authority, pay phones, canceled)
Cash Back Rebates LD.Com, Inc. (Certificate of service
authority, IXC, canceled) ........coooeiiieiiiiiieee e
Cass County Telephone Company (Interconnection
agreement with Verizon Wireless, LLC, approved) .........
Cass County Telephone Company (Interconnection
agreement with Sprint Spectrum, L.P., as Agent and
General Partner for Wireless Co., L.P., d/b/a Sprint PCS,
Granted) ...ooeieiie e
Cass County Telephone Company (Petition for
suspension and modification of the Federal
Communications Commission's local number portability
requirements, report & order) .........ooocieeeiiieee e
CAT-PAC Waterworks, Inc. (Transfer of assets to Public
Water Supply District No. 3 of Franklin County, agreement
APPIOVEA) .ttt

6/17/04

8/5/04

9/27/04

2/5/03

9/23/03

8/4/104

5/25/04

5/25/04

3/16/04

1/22/04

4/29/04

7/14/03

4/1/04

7/18/03

12/17/03

2/3/03

8/27/03

9/23/04

5/27/03



TC-2004-0301

TK-2003-0235

XA-2004-0506

WM-2003-0194

TC-2004-0300

XA-2003-0416

LN-2004-0189

LK-2003-0144

IK-2003-0192

TK-2003-0258

TK-2003-0357

TK-2004-0499

IK-2004-0534

LA-2004-0105

TK-2004-0199

C0O-2004-0469

TK-2004-0614

TK-2004-0613

UNREPORTED CASES

CCCMO, Inc. d/b/a Connect!, Public Service Commission
Staff v. (Complaint case, order granting default) ..............
CD TELECOMMUNICATIONS, LLC (Interconnection
agreement with Southwestern Bell Telephone Company,
L.P., d/b/a Southwestern Bell Telephone Company,
APPrOVEA) ..ttt
CD Telecommunications, LLC (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) ............ccccceeue.
Cedar Hill Estates Water Company, Inc. (Merger of water
system into KMB Utility Corporation, granted) ..................
Central Missouri Telecommunications, Inc., Public Service
Commission Staff v. (Complaint case, order granting
default) ..o
CenturyTel Fiber Company Il, LLC (Certificate of service
authority, interexchange and nonswitched local
exchange telecommunications services, restricted to
providing private line services, granted) .............ccccccueeee.
CenturyTel Fiber Company IlI, LLC (Name change to
CenturyTel Fiber Company I, LLC d/b/a LightCore, a
CenturyTel company, recognized) .........ccccceeeeieeeenieeennnen.
CenturyTel of Missouri, LLC (Interconnection agreement
with BarTel Communications, Inc., granted) ......................
CenturyTel of Missouri, LLC (Resale agreement with
Delta Phones, Inc., approved) .........ccocoevieiniieeeniieenieenne
CenturyTel of Missouri, LLC (Interconnection, resale
and unbundling agreement with CD Telecommunications,
[ O To] o]0 )V/=To | TP
CenturyTel of Misssouri, L.L.C. (Interconnection, resale
and unbundling agreement with Missouri Telecom, Inc.,
Granted) ...oeeeeeii e
CenturyTel of Missouri, LLC (Interconnection agreement
with WWC License LLC, approved) .......ccccceeeiiieeeeiiiennn.
CenturyTel of Missouri, LLC (Interconnection and
reciprocal compensation agreement with Dobson
Cellular Systems, Inc., approved) .........ccccoeviieeeiiiieeennnen.
CenturyTel Solutions, LLC (Certificate of service
authority, basic local, nonswitched local and IXC
services, granted) .........eooiiiiiiiie e
Chariton Valley Telecom Corporation (Interconnection
agreement with Southwestern Bell Telephone, L.P. d/b/
a SBC Missouri, Inc., approved) .........cccceevieeeiiieeenieeene
Chariton Valley Telephone Corporation (Petition for
modification of the Federal Communications
Commission's local number portability requirements,
order approving agreement) .........cccceevieeeenieiee e
Chariton Valley Telecom Corporation (Interconnection
agreement with Southwestern Bell Telephone d/b/a SBC
Missouri, apProved) ........cceeeeieiee e
Chariton Valley Telecom Corporation (Interconnection
agreement with Southwestern Bell Telephone d/b/a SBC
Missouri, apProved) ........cceeeeieieeiiiiee e

XXiX

4/29/04

3/4/03

5/10/04

12/30/02

4/29/04

5/16/03

11/3/03

12/13/02

1/13/03

3/4/03

4/28/03

5/11/04

5/17/04

1/7/04

12/5/03

6/29/04

8/16/04

8/16/04



XXX

TK-2004-0518

TK-2004-0543

10-2004-0467

TC-2004-0302

TK-2003-0373

TK-2004-0514

10-2004-0546

XA-2004-0269

CA-2003-0303

XM-2003-0393

TO-2004-0486

EM-2003-0454

IK-2003-0254

TK-2003-0533

TC-2004-0339

UNREPORTED CASES

Chariton Valley Telephone Corporation (Interconnection
agreement with Cingular Wireless LLC and Cingular
Southwestern Bell Wireless LLC, d/b/a Cingular
Wireless, approved) ........c..eeeieiiiiiiiiiee e
Chariton Valley Telephone Corporation (Interconnection
agreement with Sprint Spectrum, L.P. d/b/a Sprint PCS,
APPrOVEA) .ttt
Chariton Valley Telephone Corporation (Petition for
modification of the Federal Communications
Commission's local number portability requirements,
order approving agreement) ...........oooceeeeiiiieeenieeeeseeennn
Choctaw Communications, Inc. d/b/a Smoke Signal
Communications, Public Service Commission Staff v.
(Complaint case, order granting default, certificate of
service authority, basic local exchange
telecommunications services, canceled) ............cccccee.....
Choctaw Telephone Company (Wireless interconnection
agreement with Sprint Spectrum, L.P., granted) ...............
Choctaw Telephone Company (Interconnection
agreement with Cingular Wireless LLC and Cingular
Southwestern Bell Wireless LLC, d/b/a Cingular
Wireless, approved) ........c..eeeieiiiiiiiiieeiieeee e
Choctaw Telephone Company (Petition for modification
of the Federal Communications Commission's local
number portability requirements, order approving
AGrEEMENTE) ..t
Cincinnati Bell Any Distance, Inc. (Certificate of service
authority, IXC, granted) .........ccooviiiiiiee e
Cinergy Communications Company (Certificate of
service authority, basic local telecommunications
SErvice, granted) ........occeeiiiiiiiie e
Citizens Communications Company, Citizens
Telecommunications Company &  Frontier
Communications of America, Inc. (Merger whereby
Frontier Communications of America, Inc. would transfer
its assets and be merged into Citizens
Telecommunications which would then be renamed
Frontier Communications of America, approved).............
Citizens Telephone Company of Higginsville, Missouri
(Petition for modification of the Federal Communications
Commission’s local number portability requirements,
order approving agreement) ..........coooceeeeiiiieeeiieee e
Citizens Electric Corporation (Sale of certain assets to
the Fruitland Fire Protection District, granted) ..................
Citizens Telephone Company (Interconnection
agreement with Verizon Wireless LLC, approved) ..........
Citizens Telephone Company (Interconnection
agreement with Sprint Spectrum, L.P., as Agent and
General Partner for Wireless Co., L.P., d/b/a Sprint PCS,
Granted) ...ooeieiie e
Clear Call Telecom, LLC, Public Service Commission Staff
v. (Complaint case, order granting default) ......................

5/25/04

5/28/04

6/29/04

4/6/04

6/10/03

5/25/04

6/29/04

1/23/04

5/12/03

5/27/03

6/29/04

7/3/03

3/20/03

8/20/03

4/6/04



PA-2003-0546

PD-2004-0087

PD-2003-0398

TD-2003-0557

TD-2003-0522

TC-2004-0414

XA-2003-0515

TC-2004-0344

TD-2003-0352

PD-2005-0017

XA-2004-0298

XN-2003-0448

XA-2005-0015

CA-2004-0393

TC-2004-0331

TD-2004-0283

GA-2004-0343

XA-2004-0020

XA-2003-0456

TD-2003-0270

UNREPORTED CASES

Coats, Janet (Certificate of service authority, pay
phones, granted) ..o
Coats, Janet (Certificate of service authority, pay
phones, canceled) ...
Coin Tel Company (Certificate of service authority, pay
phones, canceled) ..o
Colorado River Communications Corp. (Certificate of
service authority, IXC, canceled) ..........cccceeiiiiiiiiiinennes
Comm/Net Service Corporation (Certificate of service
authority, IXC, canceled) ........coooeeiieiiiiieeee e
CommRad.com, Public Service Commission Staff v.
(Complaint case, order granting default, certificate of
service authority, IXC, canceled) ..........ccoceeiiiiniiiiinnnns
Comm South Companies, Inc., d/b/a Missouri Comm
South, Inc. (Certificate of service authority, IXC, granted)
Communication Management Systems, Public Service
Commission Staff v. (Complaint case, order granting
default) ..o
Communications Cable-Laying Company, Inc., d/b/a Dial
U.S.A. (Certificate of service authority, WATS reseller,
CaANCEIEA) ..
Communications Central of Georgia, Inc.(Certificate of
service authority, pay phones, canceled) ............ccccce......
Communications Network Billing, Inc. (Certificate of
service authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) ...........cc.ccceeee.
Community Telephone Corporation (Name change to
Cinergy Communications Company, recognized) ............
Computer Network Technology Corporation (Certificate
of service authority, IXC and nonswitched local
exchange telecommunications services, restricted to
dedicated private line services, granted) ...........cc.cccceeee.
COMTECH 21, LLC (Certificate of service authority, basic
local telecommunications services, granted) ..................
Connect!LD, Inc., Public Service Commission Staff v.
(Complaint case, order granting default, certificate of
service authority, canceled) ...
Connectsouth Communications of Missouri, Inc.
(Certificate of service authority, IXC and basic local
Service, Canceled) ...
ConocoPhillips Company (Certificate as a seller of
energy services, granted) ........cccooiiiiiiiiie i
Consolidated Communications Network Services, Inc.
(Certificate of service authority, IXC, granted) .................
Consolidated Communications Operator Services, Inc.
(Certificate of service authority, interexchange and
nonswitched local exchange telecommunications
services, restricted to providing dedicated private line
services, granted) ...
Contact America, Inc. (Certificate of service authority,
IXC, canceled) .......ooeiiiieiiii e

XXXi

7/16/03

8/12/03

4/25/03

9/18/03

6/26/03

4/15/04

6/23/03

5/25/04

4/15/03

9/10/04

2/24/04

4/30/03

8/11/04

5/6/04

3/12/04

3/4/04

3/30/04

8/13/03

5/28/03

2/18/03



XXXii

XA-2003-0246

XA-2004-0045

PD-2005-0016

TD-2004-0283

TD-2005-0040

TC-2004-0389

IK-2003-0245

TK-2003-0577

TO-2004-0505

XA-2003-0356

XA-2003-0356

XA-2003-0310

CA-2003-0308

PA-2004-0147

XA-2004-0599

UNREPORTED CASES

Convergia, Inc. (Certificate of service authority, IXC,

granted) ..o
Corban Communications, Inc. (Certificate of service
authority, intrastate interexchange and nonswitched
local exchange telecommunications services, restricted
to providing dedicated private line services, granted)....
Cornwell, Betty (Certificate of service authority, pay
phones, canceled) ...
Corporate Services Telcom, Inc. (Certificate of service
authority, IXC, canceled) ........cccooiiiiiiiniieeee e
Corrigan Associates Limited Partnership (Certificate of
service authority, shared tenant services, canceled) ...
Corrigan Associates Missouri Limited Partnership, Public
Service Commission Staff v. (Complaint case, order
granting default) ..o
Craw-Kan Telephone Cooperative (Interconnection
agreement with Verizon Wireless, LLC, St. Joseph
CellTelco, and Cellco Partnership, all d/b/a Verizon
Wireless, granted) ..........ooooiiiiiiiiiee e
Craw-Kan Telephone Cooperative (Interconnection
agreement with Sprint Spectrum, L.P., as Agent and
General Partner for Wireless Co., L.P., d/b/a Sprint PCS,
Granted) ...oeeeeiie e
Craw-Kan Telephone Cooperative (Petition for
suspension and modification of the Federal
Communications Commission’s local number portability
requirements, report & order) .........cccceeeeiiieeiiiiiiiee e,
C Il Communications Operations (Certificate of service
authority, interexchange and nonswitched local
exchange telecommunications services, restricted to
providing dedicated private line services, granted) .........
C Il Communications Operations, C Ill Communications,
LLC, Broadwing Communications Services, Inc.,
Broadwing Telecommunications, Inc. (Transfer to C Il
Communications Operations the broadband business
of Broadwing Communications Services, Inc., granted)...

—D—

Davidson Telecom, LLC (Certificate of service authority,
interexchange and nonswitched local exchange
telecommunications service, restricted to dedicated
private line services, granted)..........ccccoccieeeiiiiiine e,
Davidson Telecom, LLC (Certificate of service authority,
basic local telecommunications services, granted) ..........
Davidson Telecom, LLC (Certificate of service authority,
pay phones, granted) .........cccccoeiiiiiiei i
DCT Telecom Group, Inc. (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) ............c.cccceeue.

2/27/03

8/19/03

9/13/04

3/4/04

9/10/04

5/25/04

4/4/03

8/27/03

9/23/04

6/17/03

6/17/03

4/1/03

4/24/03

10/15/03

7/16/04



PA-2003-0364

LA-2002-1075

CK-2003-0182

XA-2003-0241

XA-2004-0085

TM-2003-0415

XA-2004-0594

TD-2004-0283

IK-2004-0535

WM-2004-0449

PA-2005-0051

G0-2003-0317

TC-2004-0413

TD-2004-0309

TC-2004-0321

PA-2005-0032

TD-2004-0441

TK-2003-0307

UNREPORTED CASES

DeBlase, Jeffrey (Certificate of service authority, pay
phones, granted) ...
Delta Communications, LLC d/b/a Clearwave
Communications (Certificate of service authority, basic
local, nonswitched local and IXC, granted) ......................
Delta Phones, Inc. (Interconnection agreement with
Southwestern Bell Telephone Company, granted) ...........
Dialaround Enterprises, Inc. (Certificate of service
authority, IXC, granted) .........ccocoiiiiiie e
Dial-Around Telecom, Inc. (Certificate of service
authority, IXC, granted) .........ccoooiiiiiiiinieeeee e
Digital Teleport, Inc. (Transfer of core domestic
telecommunications assets of Digital Teleport to
CenturyTel Fiber Company Il, LLC, granted) .............cc..c....
Digizip.com, Inc. (Certificate of service authority, IXC,
Granted) ...ooeieiie s
Discount Call Rating, Inc. d/b/a Flat Rate Long Distance
d/b/a ConnectFree (Certificate of service authority, IXC,
CaANCEIEA) ..
Dobson Cellular Systems, Inc. (Adoption of
interconnection and reciprocal compensation agreement
between Spectra Communications Group, LLC and WWC
License, LLC, order recognizing adoption of
interconnection agreement) ..o,
DOD-CO Enterprise, L.L.C. (Sale of its water and sewer
systems to Shell Rock Not-for-Profit Water Corporation
and Shell Rock Not-for-Profit Sewer Corporation,
respectively, approved) .........occeeiieeiiiiiiee e
Dream Building, Inc. (Certificate of service authority,
pay phones, granted) ..........ccooeiiiieiiiiiie e
DTE Enterprises, Inc. and DTE Ozark, Inc. (Purchase
from Tartan Management Company of Missouri, L.C. its
five percent of the outstanding partnership interest in
Southern Missouri Gas Company, L.P., approved) ...........

—E—

Eagle Telecom, Inc., Public Service Commission Staff v.
(Complaint case, order granting default, certificate of
service authority, IXC, canceled) ..........ccocoeiiiiiiniinnnnns
Easton Telecom Services, Inc. (Certificate of service
authority, IXC, canceled) ........ccoooeiiieiiiiiieeeeeeee
Easton Telecom Services, L.L.C., Public Service
Commission Staff v. (Complaint case, order granting
default) ..o
Ecton, Jim d/b/a JSE Enterprises (Certificate of service
authority, pay phones, granted) ..........ccccccoeviiiiiiiinens
8182 Maryland Associates (Certificate of service
authority, shared tenant services, canceled) .................
Ellington Telephone Company (Interconnection
agreement with Verizon Wireless, LLC, granted) ............

XXXiii

4/23/03

12/10/02

12/23/02

2/20/03

10/24/03

5/20/03

6/29/04

3/4/04

5/13/04

5/13/04

9/13/04

5/13/03

4/15/04

2/3/04

4/15/04

9/1/04

3/22/04

4/9/03



XXXiV

TO-2004-0480

XN-2005-0044

TK-2004-0190

TN-2003-0417

TC-2004-0315

TD-2004-0579

TC-2004-0358

XA-2003-0263

XA-2003-0260

TC-2004-0404

TC-2004-0421

TD-2003-0509

TD-2004-0044

ZD-2003-0225

XD-2004-0118

XD-2004-0022 &

TD-2003-0584

TD-2004-0283

XA-2003-0291

TN-2003-0249

CE-2004-0249

UNREPORTED CASES

Ellington Telephone Company (Petition for suspension
and modification of the Federal Communications
Commission’s local number portability requirements,
FEPOIt & OFAEI) ...t
eMertius Communications, Inc. (Name change to VarTec
Solutions, Inc., recognized) .........ccooocieieiniiiiieee e
Empire District Industries, Inc. (Resale agreement with
Southwestern Bell Telephone, L.P., d/b/a SBC Missouiri,
0] o] (o) V7=To ) IR PP URPPRRN
Enhanced Communications Group, L.L.C. (Name change
to Enhanced Communications Group, L.L.C. d/b/a ECG,
[CTelole a1 74=To ) TSR
Enkido, Inc., Public Service Commission Staff v.
(Complaint case, order granting default) ................c.........
Enkido, Inc. (Certificate of service authority, IXC and
non-switched local telecommunications services,
CaANCEIEA) .o
Enron Broadband Services, Inc., Public Service
Commission Staff v. (Complaint case, certificate of
service authority, IXC and nonswitched local exchange
telecommunications services, canceled) .............cccccee.....
Entrix Telecom, Inc. (Certificate of service authority,
IXC, granted) .......cceeiiiiiiiiieie e
Epixtar Communications Corp. (Certificate of service
authority, IXC, granted) .........coccoeiiiiiiiiii e
EqualNet Corporation, Public Service Commission Staff
v. (Complaint case, order granting default, certificate of
service authority, IXC, canceled) .........cccoooviiieeiiiiiicnnnns
Erbia Network, Inc., Public Service Commission Staff v.
(Complaint case, order granting default) ..........................
Essential.com, Inc. (Certificate of service authority, IXC
and non-switched local exchange telecommunications
Services, Canceled) .......cuueiiiiiiiii e
Essex Communications, Inc., d/b/a eLEC
Communications (Certificate of service authority, basic
local telecommunications services, canceled) .................
Estes, James R. and Sara S. (Certificate of service
authority, shared tenant services, canceled) ....................
Everest Connections Corporation (Certificate of service
authority, IXC and nonswitched local and basic local
telecommunications services, canceled) .............ccccee.....
Evolution Networks Midwest, Inc. (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, canceled) .............cccccee.....
eVulkan, Inc. (Certificate of service authority, IXC and
local exchange service, canceled) ...........coccveeeieiiinneen.
Exergy Group, LLC (Certificate of service authority,
IXC, approved) .......ccceeeiieiaiiee e
ExOp of Missouri, Inc. (Name change to ExOp of
Missouri, Inc., d/b/a Unite, recognized) ...........cccocueeennnen.
ExOp of Missouri Inc. (Refinancing, order approving
APPlICALION) ...t

8/26/04

9/3/04

11/26/03

5/6/03

4/15/04

6/8/04

3/16/04

3/6/03

3/6/03

4/6/04

8/3/04

6/12/03

8/8/03

2/28/03

12/16/03

9/24/03

3/4/04

3/24/03

2/6/03

2/19/04



C0-2003-0252

CA-2004-0595

TK-2004-0058

TC-2004-0239

TC-2004-0320

XA-2004-0282

TO-2004-0437

TD-2004-0283

PA-2004-0137

TD-2004-0283

TC-2004-0571

TD-2004-0476

TD-2003-0471

CK-2003-0287

CK-2003-0285

TK-2003-0541

UNREPORTED CASES

ExOp of Missouri, Inc. d/b/a Unite (Designation as an
eligible telecommunications carrier for federal universal
service support under Section 254 of the
Telecommunications Act of 1996 in the Platte City
exchange, granted) .........ccceeeeiiiiiiiii e
ExOp of Missouri d/b/a Unite (Expansion of certificate
of service authority to provide basic local
telecommunications services, granted) ............ccccoeceeen.
EZ Talk Communications, LLC (Resale agreement with
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri,
APPIOVEA) .ttt
EZ Talk Communications, LLC, Public Service
Commission Staff v. (Complaint case, order dismissing
complaint and closing Case).........cccoeeeeeiieiiiiiiiiieeeeee.

—F—
Fairpoint Communications Solutions Corporation, Public
Service Commission Staff v. (Complaint case, order
granting default) ...
FamilyTel of Missouri, LLC (Certificate of service
authority, IXC, granted) .........ccocoiiiiiiiiiieee e
Farber Telephone Company (Petition for suspension and
modification of the Federal Communications
Commission’s local number portability requirements,
order approving agreement) ...........oooceeeeiiiieeeiieeeeneeenns
Fast Connections, Inc. (Certificate of service authority,
IXC, canceled) ........ooeiiiiiiiiii e
Faulkner, Jeffrey d/b/a Mister Jeff’'s Hair Center
(Certificate of service authority, pay phones, granted)
Federal Transtel, Inc. (Certificate of service authority,
IXC, canceled) ........eoeiiiieiiii e
FiberNet, Inc., Public Service Commission Staff v.
(Complaint case, order granting default, certificate of
service authority, IXC, canceled) ..........ccoceeiiieriiiiinenns
Fibernet St. Louis, Inc. (Certificate of service authority,
IXC, canceled) .......ooeeiiiiiiie e
Fiberoptic Alternative Systems Technologies, Inc.
(Certificate of service authority, IXC, canceled) ..............
Fidelity Communication Services I, Inc. (Interconnection
agreement with Verizon Wireless, LLC, St. Joseph
CellTelco and Cellco Partnership, d/b/a Verizon Wireless,
APPrOVEA) .ttt
Fidelity Communication Services Il, Inc. (Interconnection
agreement with Verizon Wireless, LLC, St. Joseph
CellTelco and Cellco Partnership d/b/a Verizon Wireless,
APPrOVEA) .eeiiiiiee ettt
Fidelity Communications Services |, Inc. (Interconnection
agreement with Sprint Spectrum, L.P., as Agent and
General Partner for Wireless Co., L.P., d/b/a Sprint PCS,
Granted) ...eeeiiie e
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4/10/03

7/30/04

10/7/03

9/28/04

4/15/04

3/10/04

7/27/04

3/4/04

10/24/03

3/4/04

6/17/04

4/14/04

5/29/03

3/27/03

3/25/03

8/20/03



XXXVi

TO-2004-0446

TO-2004-0447

GR-2003-0148

GR-2003-0323

IK-2003-0284

TK-2003-0539

TO-2004-0445

TO-2004-0489

PD-2005-0017

TD-2003-0276

TC-2004-0410

XA-2003-0549

WR-2002-1162

SR-2002-1163

PD-2003-0521

PD-2005-0017

PD-2004-0055

PA-2003-0236

UNREPORTED CASES

Fidelity Communications Services I, Inc. (Interconnection
agreement with Cingular Southwestern Bell Wireless,
[ O To] o]0 )7/=To | U
Fidelity Communications Services Il, Inc. (Interconnection
agreement with Cingular Southwestern Bell Wireless,
[ O To] o]0 )7/=To | TP
Fidelity Gas Company, Incorporated (2001-2002 Actual
Cost Adjustment case, order adopting Staff
recommendation and requiring adjustment of ACA
DalANCE) ..
Fidelity Natural Gas, Incorporated (2002-2003
Purchased Gas Adjustment filings and Actual Cost
Adjustment filing, order establishing ACA balance and
ClOSING CASE) ....ueeiieeiieie ettt
Fidelity Telephone Company (Interconnection agreement
with Verizon Wireless, LLC, St. Joseph CellTelco and
Cellco Partnership, d/b/a Verizon Wireless, approved)....
Fidelity Telephone Company (Interconnection agreement
with Sprint Spectrum, L.P., as Agent and General Partner
for Wireless Co., L.P., d/b/a Sprint PCS, granted) .............
Fidelity Telephone Company (Interconnection agreement
with Cingular Southwestern Bell Wireless, LLC,
APPIOVEA) ..ttt
Fidelity Telephone Company (Petition for suspension
and modification of the Federal Communications
Commission’s local number portability requirements,
order approving agreement) .........cccceevieeeeniieee s
Fields Rentals, Inc. (Certificate of service authority, pay
phones, canceled) ..o
FON Digital Network, Inc. (Certificate of service
authority, IXC, canceled) ........cccoeriiiiiiiiieeee e
Forum Executive Suites-K.C., Public Service Commission
Staff v.(Complaint case, order granting default) ................
Fox Communications Corporation (Certificate of service
authority, IXC, granted) ..o
Foxfire Utility Company (Water rate increase request,
order approving agreement)............ccceeeeeiiiiiieieeeeeninees
Foxfire Utility Company (Sewer rate increase request,
order approving agreement) .........cccceevieeeenieiee e
Franklin, Jim and Judy (Certificate of service authority,
pay phones, canceled) ..........cccceeiiiiiieeinieeeeeee e

Gateway Phone Systems, Inc. (Certificate of service
authority, pay phones, canceled) .........cccccooiieieiniineennns
George, Lynn and Robert (Certificate of service
authority, pay phones, canceled) .........cccccoovieiiiniiiinenns
Gilmore, Kent d/b/a Lourell’s (Certificate of service
authority, pay phones, granted) ...........ccccooiieiiiniiienenns

3/26/04

3/26/04

5/6/03

3/18/04

3/25/03

8/20/03

4/6/04

6/29/04

9/10/04

2/19/03

6/17/04

7/17/03

12/5/02

12/5/02

6/11/03

9/10/04

9/18/03

2/6/03



XA-2003-0188

TC-2004-0386

TC-2004-0367

TD-2003-0581

XA-2003-0483

CA-2003-0505

TK-2004-0165

TO-2004-0490

PD-2005-0016

TO-2004-0493

10-2003-0213

TK-2003-0537

TO-2004-0456

LA-2004-0124

TK-2004-0465

PD-2003-0520

UNREPORTED CASES

Global Communications Consulting Corp. (Certificate of
service authority, IXC and nonswitched local exchange
telecommunications service, restricted to providing
dedicated private line services, granted) ...........c..ccccee.
Global Communications Network, Public Service
Commission Staff v. (Complaint case, order granting
default, certificate of service authority, IXC, canceled)....
Global Telelink Services, Inc., Public Service Commission
Staff v. (Complaint case, order granting default,
certificate of service authority, basic local and local
exchange telecommunications services, canceled) ........
Global Time, Inc. (Certificate of service authority, IXC
and nonswitched local exchange telecommunications
services, canceled) ...
GLOBCOM INCORPORATED (Certificate of service
authority, IXC, granted) .........ccoooiiiiiiieeee e
GLOBCOM INCORPORATED (Certificate of service
authority, basic local telecommunications services,
Granted) ...ooe e
Goodman Telephone Company (Interconnection
agreement with T-Mobile USA f/k/a VoiceStream
Wireless Corp., approved) .......c..eeeeeiieieeeeniiieeeeeeniieeeens
Goodman Telephone Company, Ozark Telephone
Company and Seneca Telephone Company (Petition for
suspension and modification of the Federal
Communications Commission’s local number portability
requirements, order approving agreement) ....................
Gorman, Shekki (Certificate of service authority, pay
phones, canceled) ..o
Granby Telephone Company (Petition for suspension
and modification of the Federal Communications
Commission’s local number portability requirements,
order approving agreement) ..........coooceeeeiiiieeeiieeeesieeenns

Grand River Mutual Telephone Company
(Interconnection agreement with Verizon Wireless LLC,
APPrOVEA) c.eeiiiiiee ettt

Grand River Mutual Telephone Corp. (Interconnection
agreement with Sprint Spectrum, L.P., as Agent and
General Partner for Wireless Co., L.P., d/b/a Sprint PCS,
Granted) ...eeeieiie e
Grand River Mutual Telephone Corporation (Petition for
suspension and modification of the Federal
Communications Commission’s local number portability
requirements, report & order) .........cccceeeiiiiiiiiiieee e
Granite Telecommunications, LLC (Certificate of service
authority, basic local, local exchange and IXC, granted)..
Granite Telecommunications, LLC (Interconnection
agreement with Southwestern Bell Telephone, L.P., d/
b/a SBC Missouri, approved) ........c.coceeeeriieeeriieenesiieeeans
Green, Dennis (Certificate of service authority, pay
phones, canceled) .........coooiiiiiiiiieiiiee s

XXXVii

12/20/02

4/6/04

3/16/04

9/26/03

6/12/03

10/14/03

11/5/03

6/29/04

9/13/04

6/29/04

3/17/03

8/20/03

8/26/04

12/3/03

4/23/04

6/11/03



XXXViii

C0-2003-0162

10-2003-0208

TK-2003-0532

TO-2004-0428

TD-2003-0339

TD-2004-0473

PA-2003-0309

WO-2004-0163

Z0-2005-0047

TC-2004-0390
PD-2005-0017
PA-2004-0554

XA-2005-0023

WA-2004-0588,
et al.

XN-2003-0175
CN-2003-0174

PA-2005-0036

UNREPORTED CASES

Green Hills Area Cellular Telephone, Inc. d/b/a Green
Hills Telecommunications Services (Designates Green
Hills as an eligible carrier for federal universal service
support pursuant to Section 254 of the
Telecommunications Act of 1996, order approving
AGrEEMENTE) ...ttt
Green Hills Telephone Corporation (Interconnection
agreement with Verizon Wireless, LLC, approved)...........
Green Hills Telephone Corporation (Interconnection
agreement with Sprint Spectrum, L.P., as Agent and
General Partner for Wireless Co., L.P., d/b/a Sprint PCS,
GranteA) ...eeieeiie e
Green Hills Telephone Corporation (Petition for
suspension of the Federal Communications
Commission’s local number portability requirements,
FEPOIt & OFAEK) ...
GST Net, Inc. (Certificate of service authority, 1XC,
CaANCEIEA) .o
GTN Corp., d/b/a Global Telecom Network (Certificate
of service authority, IXC, canceled) ...........ccccceeiiiiienenn.

—H—

Hadjiha, Mojtaba M. (Certificate of service authority,
pay phones, granted) .........ccccceiiiiiiiei i
Hannibal, City of and Public Water Supply District No. 1
of Ralls County (Water territorial agreement concerning
water service areas in Marion County, approved) ...........
Heartland Health (Certificate of service authority, shared
tenant services, expansion of current certificate,
Granted) ...oeeieiii e
Heartland Health System, Inc., Public Service
Commission Staff v. (Complaint case, Report & Order).....
Heartland Telecom, Inc. (Certificate of service authority,
pay phones, canceled) ..........cccceeiiiiiiiiniee e
Herschel’'s Coin Communications Company (Certificate
of service authority, pay phones, granted) .............c.........
Hierholzer Communications, Inc., d/b/a Andrew
Communications (Certificate of service authority, IXC
and nonswitched local exchange telecommunications
services, granted) .........eooiiiiiiiiie e
Highway H Utilities, Inc. (Certificate of public
convenience and necessity, serve an unincorporated
area of Pulaski County, granted) ..........ccccceeiiiieeiniienens
HJN Telecom, Inc. (Name change to Reliant
Communications, Inc., acknowledged) ..........ccccccuveeennnen.
HJN Telecom, Inc. (Name change to Reliant
Communications, Inc., acknowledged) ..........ccccccueeeennnen.
HKH Management Services, Inc. (Certificate of service
authority, pay phones, granted) ..........cccccoeiiiiiiniiinenns

3/4/03

3/17/03

8/20/03

8/17/04

4/15/03

4/14/04

5/19/03

1/20/04

9/28/04

7/15/04

9/10/04

6/8/04

8/13/04

9/2/04

12/5/02

12/5/02

8/23/04



TO-2004-0403

TD-2003-0338

XA-2003-0180

EO-2004-0071

PD-2003-0400

PD-2004-0054

10-2003-0209

TK-2003-0536

TO-2004-0459

CK-2004-0200

TD-2004-0283

TD-2004-0283

WC-2004-0129

XD-2004-0436

LA-2004-0444

TC-2004-0412

TC-2004-0395

PD-2005-0017

TC-2004-0365

UNREPORTED CASES

Holway Telephone Company (Petition for suspension
of the Federal Communications Commission’s local
number portability requirements, order approving
AGrEEMENTE) ..ttt
Home Owners Long Distance Incorporated (Certificate
of service authority, IXC, canceled) ..........cccoccvveeiiiiennn.
Horizon Telecom, Inc. (Certificate of service authority,
IXC, granted) .......eoeiiiiiii e
Howell-Oregon Electric Cooperative, Inc. (Addendum
to approved territorial agreement with the City of Thayer,
order approving addendum) ...........cccoceiiiiiieiniiee e
Hurt, Darren S. (Certificate of service authority, pay
phones, canceled) .........coooiiiiiiiiii i
Husemann, Douglas (Certificate of service authority,
pay phones, canceled) ..........ccccceiiiiiiiiiiii e

IAMO Telephone Company (Interconnection agreement
with Verizon Wireless, LLC, approved)..........ccccoeeiuveeeennn.
IAMO Telephone Company (Interconnection agreement
with Sprint Spectrum, L.P., as Agent and General Partner
for Wireless Co., L.P., d/b/a Sprint PCS, granted) .............
lamo Telephone Company (Petition for suspension and
modification of the Federal Communications
Commission’s local number portability requirements,
FEPOIt & OFAEN) ...t
ICG Telecom Group, Inc. (Amendments to the
interconnection agreement with Southwestern Bell
Telephone L.P. d/b/a SBC Missouri, approved) .................
Idealdial Corporation (Certificate of service authority,
IXC, canceled) .......oeeaiiieiiie et
1G2, Inc. (Certificate of service authority, IXC and basic
local service, canceled) .........ccveeiieieiiieie e
IH Utilities, Inc., Public Service Commission Staff v.
(Complaint case, order granting default) ............c...cccce....
I-Link Communications, Inc. (Certificate of service
authority, IXC, canceled) ........coooveiiiiiiiiiiiee e
Image Access, Inc. d/b/a NewPhone (Certificate of
service authority, IXC and basic local
telecommunications services, granted).............cccceeee.
Inacom Communications, Inc., Public Service
Commission Staff v. (Complaint case, certificate of
service authority, IXC, canceled) ..........ccoceeiiiiiiiiiinennes
Independent Network Services, Public Service
Commission Staff v. (Complaint case, order granting
default, certificate of service authority, IXC, canceled)
Infinitel, Inc. (Certificate of service authority, pay phones,
CaANCEIEA) ..
INET Interactive Network System, Inc., Public Service
Commission Staff v. (Complaint case, order granting
default, certificate of service authority, IXC, canceled)....

XXXiX

7/27/04

4/11/03

12/23/02

2/2/04

4/25/03

9/18/03

2/6/03

8/20/03

8/26/04

12/19/03
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3/4/04

3/5/04

3/5/04
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3/23/04

3/30/04

9/10/04
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XA-2004-0478

PA-2003-0361

CA-2003-0109

TC-2004-0377

TC-2004-0377

TC-2004-0381

TD-2003-0583

PD-2005-0017

TC-2004-0405

TD-2004-0472

CA-2004-0485

XM-2003-0274

TD-2004-0283

10-2004-0540

TD-2004-0283

PA-2003-0377

TD-2004-0283

PD-2005-0016

UNREPORTED CASES

Inmate Calling Solutions, LLC (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted).............ccccceeeun.
Inmate Communications Corporation (Certificate of
service authority, pay phones, granted) .....................
Integrated Telecommunication Services, LLC (Certificate
of service authority, basic local telecommunications
services, granted) .........eooiiiiiiiie e
Intelcom, Inc., Public Service Commission Staff v.
(Complaint case, order granting default, certificate of
service authority, IXC, canceled) ........cccccooviiieiiiiiiicnnnns
Intelcom, Inc., Public Service Commission Staff v.
(Complaint case, order granting motion to set aside order
of default) ..o
Intelecall Communications, Inc., Public Service
Commission Staff v. (Complaint case, order granting
default, certificate of service authority, IXC, canceled)...
Intelicom International Corporation (Certificate of service
authority, IXC, canceled) ........cccooiiiiiiiiiieeeeeee
Intellicom, Inc. (Certificate of service authority, pay
phones, canceled) ...
Intelnet International Corporation, Public Service
Commission Staff v. (Complaint case, order granting
default, certificate of service authority, IXC, canceled)....
Intercontinental Communications Group, Inc. d/b/a
Fusion Trucker Phone (Certificate of service authority,
IXC, canceled) .......oceiiiiiiiiieie e
Inter-Tel NetSolutions, Inc. (Certificate of service
authority, basic local exchange, nonswitched local
exchange and exchange access telecommunications
services, granted) .........eooiiiiiiiie e
International Exchange Communications, Inc. (Transfer
of assets and subscribers to Matrix Telecom, Inc.,
Granted) ...oeeeiei e
International Telecommunications Corporation d/b/a ITC
(Certificate of service authority, IXC, canceled) ..............
lowa Telecommunications Services, Inc. d/b/a lowa
Telecom (Review of its proposal for reorganization,
order finding no jurisdiction) ..........cccccoiiiiiiiiiiiii e
IPVoice Communications, Inc. (Certificate of service
authority, IXC and basic local service, canceled)...............

—J—

Jaroth, Inc., d/b/a Pacific Telemanagement Services
(Certificate of service authority, pay phones, granted)....
JATO Operating Corp. (Certificate of service authority,
IXC and basic local service, canceled)...........ccccceeeueeennn.
Jovcev, Zahari (Certificate of service authority, pay
phones, canceled)...........occoeiiiiiiiii s

4/13/04

4/16/03

1/9/03

4/6/04

9/27/04

4/6/04

9/18/03

9/10/04

4/15/04

4/14/04

6/17/04

5/29/03

3/4/04

6/17/04

3/4/04

4/23/03

3/4/04

9/13/04



PD-2003-0511

PD-2003-0502

TC-2004-0408

EE-2003-0199

EA-2003-0135

EE-2003-0282

EE-2003-0529

EO-2003-0527

EF-2004-0265

EF-2004-0512

TC-2004-0356

TC-2004-0356

TC-2004-0356

TN-2003-0325

XD-2004-0258

GE-2003-0503

PA-2004-0573

10-2003-0201

TK-2003-0534

TO-2004-0487

UNREPORTED CASES

J P Connections (Certificate of service authority, pay
phones, canceled).........occuuiiiiiiiiiiii e

Kan Corporation (Certificate of service authority, pay
phones, canceled).........occuiiiiiiiiiiiiiee s
Kansas City Executive Suites, Inc., Public Service
Commission Staff v. (Order canceling certificate and
directing General Counsel to seek penalties)...................
Kansas City Power & Light Company (Variance from
separate meter requirement, granted)............cccccceenieen.
Kansas City Power & Light Company (Certificate of
public convenience and necessity, extension of 69kV
transmission line in Clay County, granted)..............cccccec...
Kansas City Power & Light Company (Request for
variance from Commission rules which would require
separate metering for a new building, granted) ...............
Kansas City Power & Light Company (Variance from
provisions of certain Commission rules to offer electronic
billing, granted).........occeii i
Kansas City Power & Light Company (Sale of KCP&L'’s
Johnson County Service Center to the City of Overland
Park, Kansas, granted)...........cccccoiiiiieiiiiiiciee e,
Kansas City Power & Light Company (Financing, order
approving finanCiNg).........ocouvieiiiiiiie e
Kansas City Power & Light Company (Order approving
fINANCING) «eeie e
K.C. Fibernet, Public Service Commission Staff v.
(Complaint case, order granting default)........................
K.C. Fibernet, Public Service Commission Staff v.
(Complaint case, order setting aside default) ..............
K.C. Fibernet, Public Service Commission Staff v.
(Certificate of service authority, IXC, canceled)............
KDD America, Inc. (Name change to KDDI America, Inc.,
FECOGNMIZEA). .. eiiiiieeiiiiiiei et e e e e e
Keen LD, Inc. (Certificate of service authority, IXC,
CANCEIEA). ...t s
Kennett, City of (Waiver from rule requiring the
replacement of unprotected steel yard lines, granted)....
Kent, Carl (Certificate of service authority, pay phones,
Granted)....oooiiiee e
Kingdom Telephone Company (Interconnection
agreement with Verizon Wireless, LLC, approved)..........
Kingdom Telephone Company (Interconnection
agreement with Sprint Spectrum, L.P., as Agent and
General Partner for Wireless Co., L.P., d/b/a Sprint PCS,
granted)
Kingdom Telephone Company (Petition for suspension
and modification of the Federal Communications
Commission’s local number portability requirements,
order approving agreement)............oooceeeeeeicieeeeeeniieeeens

xli

6/12/03

6/12/03

8/17/04

3/27/03

2/20/03

5/13/03

7/1/03

7/10/03

5/27/04

6/28/04

3/16/04

4/15/04

5/27/04

4/14/03

1/26/04

7/22/03

6/8/04

2/3/03

8/20/03

6/29/04



xlii
SR-2003-0442

WR-2003-0387
TK-2003-0200

CA-2004-0173

TC-2004-0357

GF-2004-0025
GR-2002-1103

GR-2002-1103

S0-2004-0144

WO-2004-0251

PA-2004-0572

PD-2003-0542

TD-2003-0277

TC-2002-349

IK-2003-0214

TK-2004-0191

TO-2004-0457

TC-2004-0318

TC-2004-0420

TD-2003-0278

TD-2003-0556

UNREPORTED CASES

KMB Utility Corporation (Sewer rate increase, granted)...
KMB Utility Corporation (Water rate increase, granted)....
KMC Telecom Ill, LLC, KMC Telecom V, Inc. and Spectra
Communications Group, LLC (Adoption of
interconnection agreement between Green Hills
Telecommunications Services and Spectra, approved)...
KMC Telecom V, Inc. (Certificate of service authority,
basic local telecommunications services, granted)..........
Knobview Telephone Company, Public Service
Commission Staff v. (Complaint case, order granting
default) ..o

Laclede Gas Company (Financing case) ...........cccceeeueuen.
Laclede Gas Company (Variance from its budget billing
tariff and motion for expedited treatment, granted).........
Laclede Gas Company (2001-2002 Actual Cost
Adjustment, order requiring adjustment of ACA balance)..
Lake Hannibal Sewer Corporation (Certificate of
convenience and necessity, sewer service, canceled)...
Lakewood Manor, Limited (Sale of assets to
AquaSource/RU, Incorporated, granted)............ccccceeeee.
Lalani, Mumtaz (Certificate of service authority, pay
phones, granted)...........ccceiiiiiiiiii e
Lamm Communications (Certificate of service authority,
pay phones, canceled) ..........cccceiiiiiiieiiiee e
Landmark Communications Company, Inc. (Certificate
of service authority, IXC, canceled)...........cccccceeinnnnne
Langerud, Frances v. Spectra Communications Group,
LLC d/b/a CenturyTel (Complaint case, order approving
AGrEEMENTE) ...ttt
Lathrop Telephone Company (Interconnection agreement
with Verizon Wireless, LLC, approved).........cccccoccuveeeeennn.
Lathrop Telephone Company (Wireless interconnection
agreement with Sprint Spectrum, L.P. as Agent and
General Partner for Wireless Co. L.P. d/b/a Sprint PCS,
0] o] (o) V7=To ) IR PR URPPRRN
Lathrop Telephone Company (Petition for suspension
and modification of the Federal Communications
Commission’s local number portability requirements,
FEPOIt & OFAEI) ...
LDCC, Inc., Public Service Commission Staff v. (Complaint
case, order canceling IXC certificate) ..........cccccevuieeennnns
LD Exchange.Com, Inc., Public Service Commission Staff
v. (Complaint case, order granting default, certificate of
service authority, IXC, canceled) .........cccccoiiiiiiiiiiiiinnns
LD Network Services, Inc. (Certificate of service
authority, IXC, canceled).........cocccoeiiieeiiiiiiiieeeee e
Legends Communications, Inc. (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications service, canceled)...............c.......

5/6/03
5/6/03

1/15/03

1/21/04

4/6/04

10/9/03

11/4/03

1/13/04

2/26/04

3/12/04

6/8/04

6/18/03

2/19/03

12/2/03

2/5/03

11/26/03

8/26/04

3/5/04

5/4/04

2/19/03

7/1/03



PA-2003-0220

IK-2003-0255

TO-2004-0494

X0-2004-0252

XA-2004-0253

PN-2004-0117

XM-2003-0493

TC-2004-0415 &

XE-2004-0488

TC-2004-0327

TC-2004-0384

PD-2004-0142

XN-2003-0265

PD-2005-0016

TC-2004-0379

GC-2003-0342

TO-2004-0458

XA-2004-0238

TD-2003-0344

UNREPORTED CASES

Lenox, Gwenda G. (Certificate of service authority, pay
phones, granted) ...
Le-Ru Telephone Company (Interconnection agreement
with Verizon Wireless, LLC, approved)..............ccc.....
Le-Ru Telephone Company (Petition for suspension and
modification of the Federal Communications
Commission’s local number portability requirements,
order approving agreement)..........cooocceeeeeeriieeeeeeniieeeens
Lightyear Communications, Inc. and Lightyear Network
Solutions, LLC (Order granting authority to reorganize)....
Lightyear Network Solutions, LLC (Certificate of service
authority, IXC, granted).........coocuiiiiiiiiiiiiiieeeeeee s
Lindeman, Robert W. (Name change to Lind-Comm, LLC,
FECOGNIZEA). .. ittt e e e e
Local Telcom Holdings, LLC, d/b/a Transpoint
Communications (Transfer of assets and customers to
WorldxChange Corp., granted)..........ccccceeeeeeeieeneeennnnnn.
Lockheed Martin Global Telecommunications Services,
Public Service Commission Staff v. (Complaint case,
order rejecting agreement)...........oocceiiiiieiiiiiiiieeeeeeee
Long Distance Billing Services, Inc., Public Service
Commission Staff v. (Complaint case, order granting
default, certificate of service authority, canceled).........
Long Distance Direct Holdings, Inc., Public Service
Commission Staff v.(Complaint case, order granting
default, certificate of service authority, IXC, canceled)....
Long, John (Certificate of service authority, pay phones,
CANCEIEA)....iiiiiiie e
Long Distance of Michigan, Inc. d/b/a LDMI
Telecommunications, Inc. (Name change to LDMI
Telecommunications, Inc., d/b/a LDMI
Telecommunications, recognized)...........ccooceeeiiiiieenienenn.
Loy, Michael F. d/b/a Bexar Communications (Certificate
of service authority, pay phones, canceled)....................
LTS, Inc., Public Service Commission Staff v. (Complaint
case, order granting default, certificate of service
authority, IXC, canceled)..........coooiiiiiiiiiiiieee e

—M—

Marbrie, Kenneth B. v. Missouri Gas Energy (Complaint
case, allegations of being wrongfully billed for costs
surrounding a stolen gas meter, Commission orders bill
be adjusted) ........eiiiiiii e
Mark Twain Rural Telephone Company, (Petition for
suspension and modification of the Federal
Communications Commission’s local number portability
requirements, report & order) .........ooocieeeiiieee e
Matrix Telecom, Inc. d/b/a IE Com (Certificate of service
authority, IXC, granted).........ccccoeiiiiiiiiiieee e
Maverix.Net, Inc. (Certificate of service authority, IXC,
CaANCEIEA)...ciiiiiiiiiiiiiiiieie e

xliii

2/10/03

3/12/03

6/29/04

2/3/04

1/27/04

11/6/03

6/24/03

9/2/04

3/12/04

4/6/04

1/30/04

2/19/03

9/13/04

4/6/04

9/30/03

8/26/04

1/6/04

4/15/03



xliv

TC-2004-0423

TD-2004-0307

TO-2004-0491

PD-2005-0016

XA-2004-0174

TO-2002-222

TO-2002-222

LT-2004-0616

PD-2003-0402

TC-2004-0392

PD-2005-0017

TD-2003-0351

TK-2003-0179

CA-2003-0497

TD-2004-0474

XA-2004-0019

XA-2004-0150

PD-2003-0383

UNREPORTED CASES

Maxcom Inc., Public Service Commission Staff v.
(Complaint case, order granting default, certificate of
service authority, basic local and IXC, canceled)..............
MaxTel USA (Certificate of service authority, IXC,
CaANCEIA) .o
McDonald County Telephone Company (Petition for
suspension and modification of the Federal
Communications Commission’s local number portability
requirements, order approving agreement).....................
McGee, Marguerite L. (Certificate of service authority,
pay phones, canceled)...........ccccoiiiiiiiiiiii e,
McGraw Communications, Inc. (Certificate of service
authority, IXC, granted) .........ccccoiiiiiiiiii e
MClImetro Access Transmission Services LLC, Brooks
Fiber Communications of Missouri, Inc., and MCI
WorldCom Communications, Inc. (Petition for arbitration
of an interconnection agreement with Southwestern
Bell Telephone Company, order regarding
interconnection agreement)...........cccccoo e,
MCImetro Access Transmission Services, LLC
(Arbitrated interconnection agreement with
Southwestern Bell Telephone, L.P., d/b/a SBC Missouiri,
Granted) ...
MCI WorldCom Communications, Inc. (Increase intrastate
connection fee to recover access costs charged by
local telephone companies, order denying suspension
and approving tariff) ...
McMillen, John (Certificate of service authority, pay
phones, canceled) .......cccccovviiiiiiiiiiiiiiiiii
Members’ Long Distance Advantage, Public Service
Commission Staff v. (Complaint case, order granting
default, certificate of service authority, IXC, canceled)....
Memphis Best Restaurants (Certificate of service
authority, pay phones, canceled)............occcuiiieieeininnnnes
Metracom Corporation (Certificate of service authority,
IXC, canceled)......coooiiiiiiiiie e
Metrocall, Inc. (Wireless interconnection agreement with
Southwestern Bell Telephone L.P. d/b/a Southwestern
Bell Telephone Company, approved).........cccceeeeiuvvveennnn.
Metro Communications Company (Certificate of service
authority, basic local exchange telecommunications
services, granted) ..o
Metro Connection, Inc. d/b/a TransAmerican Telephone
(Certificate of service authority, basic local
telecommunications services, canceled) .............ccccee.....
Metro Teleconnect Companies, Inc. (Certificate of
service authority, IXC, granted)..........cccccoviiiiiiiiiennnnns
MG LLC d/b/a SearsConnect (Certificate of service
authority, IXC, granted)..........ccccoeeiiiiiiiiii e
Mid-Missouri Communications, Inc. (Certificate of service
authority, pay phones, canceled)............cccccceeeiiiiiieennenn.

4/29/04

2/5/04

6/29/04

9/13/04

11/4/03

6/5/03

8/20/03

7/22/04

6/5/03

3/30/04

9/10/04

4/11/03

12/4/02

7/22/03

4/8/04

8/5/03

10/27/03

4/15/03



TK-2004-0550

TK-2004-0516

CD-2004-0119

TC-2004-0435

TK-2003-0315

TO-2004-0511

WT-2004-0156

GT-2003-0490

GA-2003-0492

GC-2003-0342

G0-2004-0242

GA-2004-0241

G0-2004-0524

GC-2003-0076

GA-2005-0002

UNREPORTED CASES

Mid-Missouri Telephone Company (Interconnection
agreement with Sprint Spectrum, L.P. d/b/a Sprint PCS,
= o] o] (o) VZ=Te ) FE PO TRTRPI
Mid-Missouri Telephone Company (Interconnection
agreement with Cingular Wireless LLC and Cingular
Southwestern Bell Wireless LLC, d/b/a Cingular
Wireless, approved).........cceuveeeeeeiiiiiiiieiieee e
Mid-Plains Communications, Inc. (Certificate of service
authority, basic local telecommunications services,
(2= L o= [=To | PRSPPI
Midwestern Services, L.C. d/b/a Midwestern Tel, Public
Service Commission Staff v. (Complaint case, order
granting default, certificate of service authority, basic
local and IXC, canceled).........ccccoiiiiiiiiiiiiiiieeiiee e
Miller Telephone Company (Interconnection agreement
with Verizon Wireless, LLC, St. Joseph CellTelco, and
Cellco Partnership, all d/b/a Verizon Wireless, granted)...
Miller Telephone Company (Petition for suspension and
modification of the Federal Communications
Commission’s local number portability requirements,
order approving agreement)...........ccueeeeeeeeeiiiiiiieeeeeeenns
Missouri-American Water Company (St. Joseph
Economic Development Rider) .........ccoooeiiiiiiiineneen.
Missouri Gas Energy (Tariff designed to provide
economic relief to MGE customers with property damage
from the May 2003 tornadoes, approved).................c.....
Missouri Gas Energy (Certificate of public convenience
and necessity to construct and operate a natural gas
supply line in Greene County, order approving
AGIEEMENT)...ci ittt
Missouri Gas Energy, Marbrie, Kenneth B. v. (Complaint
case, allegations of being wrongfully billed for costs
surrounding a stolen gas meter, Commission orders bill
be adjusted).........oooiiiiiii e
Missouri Gas Energy (Infrastructure system
replacement surcharge, order approving surcharge but
rejecting submitted tariff)..........cccooooi i
Missouri Gas Energy (Certificate of public convenience
and necessity, provide gas service in Greene County,
expansion of existing certificated area, agreement
APPIOVEA). .
Missouri Gas Energy (Order granting waiver regarding
FEFUNAS) ..
Missouri Gas Energy, Public Service Commission Staff
v. (Staff complaint case alleging violation of Commission
rules in connection with a natural gas incident near the
intersection of 32nd and North Oak Street, Kansas City,
order approving agreement and closing case) ................
Missouri Gas Energy (Certificate of convenience and
necessity, expansion of area in Christian County,
Granted) oo

xlv

5/25/04

5/25/04

9/26/03

4/29/04

4/7/03

7127104

10/2/03

5/15/03

8/21/03

9/30/03

2/26/04

3/5/04

5/6/04

12/19/02

8/24/04



xlvi

10-2004-0440

GR-2001-461

XA-2004-0176

WC-2004-0335

CN-2003-0266

XA-2004-0018

PD-2004-0237

TK-2004-0515

IK-2004-0501

TK-2003-0427

10-2004-0545

XA-2004-0037

TD-2003-0280

X0-2004-0194

TD-2004-0400

PD-2003-0399

UNREPORTED CASES

Missouri Network Alliance (Notice of adoption of
interconnection agreement between CenturyTel of
Missouri, LLC and Missouri Telecom, Inc., approved).......
Missouri Public Service (1999-2000 and 2000-2001 PGA
and ACAfilings, order approving agreement) .................
Missouri Telecom, Inc. (Certificate of service authority,
IXC and nonswitched local exchange tele-
communications services, restricted to providing
dedicated private line services, granted).............ccccceeenn.
Missouri Utilities Company, Public Service Commission
Staff v. (Complaint case, order granting default,
certificate of public convenience and necessity
CANCEIEA). et
M.L.M. Telecommunications, Inc. (Name change to M.L.M.
Telecommunications, Inc., d/b/a Ameritel, Your Phone
Company, recognized).........cccuueeieeeeeiiiiiiiiiea e
M.L.M. Telecommunications, Inc., d/b/a Ameritel, Your
Phone Company (Certificate of service authority,
interexchange and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) ............c.cccoeeu..
M.L. Phones (Certificate of service authority, pay phones,
CaANCEIEA).....eeiiiiiiiie e
MoKan Dial, Inc. (Interconnection agreement with
Cingular Southwestern Bell Wireless LLC and Cingular
Southwestern Bell Wireless LLC, d/b/a Cingular
Wireless, approved) .......occeeeeeeiiiiee e
MOCELCO, LLC (Interconnection agreement, notice of
adoption of interconnection agreement between Spectra
Communications Group, LLC and WWC License LLC,
order recognizing adoption of interconnection
AGIEEMENT) Loiiiiiiiiiii ettt
MoKan Dial (Wireless interconnection agreement with
Sprint Spectrum, LP, granted)............ccociiiiiniiiiinee.
Mo-Kan Dial, Inc. (Petition for modification of the Federal
Communications Commission’s local number portability
requirements, order approving agreement) ....................
Motion Telecom, Inc. (Certificate of service authority,
IXC, granted)........cooiiiriiieiie e
Mpower Communications Corp. (Certificate of service
authority, basic local telecommunications services and
IXC, terminated).........oooeiiiiiiiie e
MVP Communications, Inc. (Certificate of service
authority, IXC, canceled)...........cocoeiiieiiiiiiiiieeeee e
MWR Fibercom, Inc. (Certificate of service authority,
IXC, canceled) .......c..ooeiiiiiiiiiiiie e
Myers, Daniel R. (Certificate of service authority, pay
phones, canceled)...........oceiiiiiiiii s

3/30/04

3/13/03

11/18/03

3/12/04

3/13/03

7/29/03

1/14/04

5/25/04

5/6/04

6/23/03

6/29/04

8/19/03

2/26/03

1/6/04

4/9/04

4/11/03



XA-2003-0586

TC-2004-0326

PD-2005-0017

TC-2004-0378

XA-2004-0620

XA-2004-0622

TD-2004-0026

TD-2003-0341

XM-2004-0203

TC-2004-0325

10-2003-0211

TK-2003-0552

TO-2004-0503

TC-2004-0397

TC-2004-0397

TC-2004-0397

UNREPORTED CASES
—N—

National Access Long Distance, Inc. (Certificate of
service authority, IXC, granted).........cccooooeeeiiiiiiniiieens
National Accounts Inc., Public Service Commission Staff
v. (Complaint case, order granting default, certificate of
service authority canceled) ..........cccooiiieiiiiiiiiinee
National West Coast Vending, Inc. (Certificate of service
authority, pay phones, canceled)...........ccccvieeiiiiinnnnns
Nettronix, Inc., Public Service Commission Staff
v.(Complaint case, order granting default, certificate of
service authority, IXC, canceled)............cccoeeeiiiiiiiennnn.
Network Communications International Corp. d/b/a
1800Call4Less (Certificate of service authority, IXC,
Granted)....oeeiiieee s
Network Communications International Corp. d/b/a
Mundo Telecom (Certificate of service authority, IXC,
[o = 11 C=To ) USSR
Network Enhanced Technologies, Inc. (Certificate of
service authority, IXC, canceled)............coccoeeeiiiiiiiennn.
Network International, LC (Certificate of service
authority, IXC, canceled).........ccooiiiiiiiiiiiiiiiiiiieee e
New Access Communications, LLC (Transfer of
customers and core domestic telecommunications
assets of Ciera Network Systems, Inc., to New Access
Communications, LLC, approved)..........cccceeeriverenieenens
New Century Telecom, Inc., Public Service Commission
Staff v. (Complaint case, order granting summary
determination, findings of fact, conclusions of law,
decision, and order directing General Counsel to seek
penalties and cloSING CaSE) .......ccuueeeiiiiieeiiiiieee e
New Florence Telephone Company (Interconnection
agreement with Verizon Wireless, LLC, approved)..........
New Florence Telephone Company (Interconnection
agreement with Sprint Spectrum, L.P., as Agent and
General Partner for Wireless Co., L.P., d/b/a Sprint PCS,
(o= 11 C=To ) OSSR
New Florence Telephone Company (Petition for
suspension and modification of the Federal
Communications Commission’s local number portability
requirements, order approving agreement).....................
News-Press & Gazette Company d/b/a St. Joseph
Cablevision, Public Service Commission Staff v.
(Complaint case, order granting default).........................
News-Press & Gazette Company d/b/a St. Joseph
Cablevision, Public Service Commission Staff v.
(Complaint case, order setting aside default) ...................
News-Press & Gazette Company d/b/a St. Joseph
Cablevision, Public Service Commission Staff v.
(Complaint case, determination on the pleadings and
order directing General Counsel to seek penalties)........

xlvii

7/24/03

3/12/04

9/10/04

4/6/04

8/2/04

8/13/04

9/19/03

4/15/03

11/20/03

5/13/04

2/5/03

8/27/03

7/27/04

4/6/04

6/24/04

7/1/04



xlviii

TC-2004-0397

XA-2004-0214

CA-2004-0204

TD-2003-0346

PD-2005-0017

XN-2003-0519

TK-2004-0544

TK-2004-0513

10-2004-0468

PD-2003-0395

SR-2004-0306

LA-2004-0236

TD-2004-0027

XA-2004-0066

CA-2004-0067

TK-2004-0460

XM-2004-0065

XA-2003-0495

TD-2004-0283

UNREPORTED CASES

News-Press & Gazette Company d/b/a St. Joseph
Cablevision, Public Service Commission Staff v.
(Complaint case, order granting motion for rehearing)......
Nexus Communications, Inc. d/b/a TSI (Certificate of
service authority, IXC and nonswitched local exchange
telecommunications services, approved)..........ccccceeeueee
Nexus Communications, Inc. d/b/a TSI (Certificate of
service authority, basic local telecommunications
services, granted).........ooceiiiiiiiie e
North American Communications Control, Inc.
(Certificate of service authority, IXC, canceled)...............
North American Intelecom, Inc. (Certificate of service
authority, pay phones, canceled)............ooccuiiieiiiiinninnes
North by NortheastCom LLC (Name change to Infone,
LLC, recognized)........ccuuueeiiieeiaieiiieeeee e
Northeast Missouri Rural Telephone Company
(Interconnection agreement with Sprint Spectrum, L.P.
d/b/a Sprint PCS, approved).........ccocceeiiiieeiiiiieeeiieeee
Northeast Missouri Rural Telephone Company
(Interconnection agreement with Cingular Southwestern
Bell Wireless LLC and Cingular Southwestern Bell
Wireless LLC, d/b/a Cingular Wireless, approved)............
Northeast Missouri Rural Telephone Company (Petition
for modification of the Federal Communications
Commission’s local number portability requirements,
order approving agreement) ........ccccceeeeiiiiiiiieeeeee s
Northland Pay Phones (Certificate of service authority,
pay phones, canceled)...........ccccoiiiiiiiiiiniiii e,
North Oak Sewer District, Inc. (Rate case, sewer, report

E= 1o Lo Io] o (=1 o T PP PUPPPERRRN
NorVergence, Inc. (Certificate of service authority, IXC,
Granted)......eeeiiei e
Nova Telecom, Inc. (Certificate of service authority, IXC,
Granted).....eee e e

Now Acquisition Corporation (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted).......................
Now Acquisition Corporation (Certificate of service
authority, basic local telecommunications services,
granted).....ooooiii e
Now Acquisition Corporation (Interconnection
agreement with Southwestern Bell Telephone, L.P., d/
b/a SBC Missouri, approved).......cccccoeeievieeeeeeeeiniiiieeenn.
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REPORTS OF
THE PUBLIC SERVICE COMMISSION
OF THE
STATE OF MISSOURI

In the Matter of the Application of Missouri Pipeline Company
for Authorization to Convert to a Limited Liability Company
and Change its Name Accordingly.

Case No. GN-2003-0017
Decided December 3, 2002

Gas §3. The Commission granted permission to Missouri Pipeline Company, LLC, to adopt
Missouri Pipeline Company's certificate of convenience and necessity. Because Missouri
Pipeline was simply reorganizing, and was not dissolving to form a new corporation, Missouri
Pipeline Company, LLC, did not have to apply for a new certificate.

Gas §7. The Commission had the jurisdiction to determine whether Missouri Pipeline Company
could reorganize into Missouri Pipeline Company, LLC. Missouri Pipeline Company is a gas
corporation and public utility operating in Missouri. Section 393.250 RSMo states that the
reorganization of such a corporation is subject to the Commission's supervision and control.
The Commission found the proposed reorganization reasonable and not detrimental to the
public interest, and therefore approved it.

ORDERAPPROVING PLAN OF REORGANIZATION

Syllabus: This order approves the reorganization plan of Missouri Pipeline
Company into a limited liability company.

Procedural History:

Missouri Pipeline filed its Application and Motion for Expedited Treatment in this
case on July 25, 2002. Missouri Pipeline requests the Commission permit it to
convert from a Delaware corporation to a Delaware limited liability company. Staff
replied on August 27, 2002, stating it did not receive the Motion for Expedited
Treatment from Missouri Pipeline. On September 4, 2002, Staff filed its Recom-
mendation. Staff did not object to the Commission permitting Missouri Pipeline to
reorganize, subject to certain conditions. Missouri Pipeline responded on Septem-
ber 10, 2002, asking the Commission to reject Staff's conditions.

On September 12, 2002, the Commission ordered the parties to attend a
September 23, 2002 prehearing conference. In that same order, the Commission
ordered the parties to file a proposed procedural schedule. Because the parties
stated they were close to settling this case, Missouri Pipeline asked the Commis-
sion to suspend that requirement on September 25, 2002. On September 27, 2002,
the Commission granted Missouri Pipeline's request, and ordered the parties to
file a proposed procedural schedule by October 30, 2002.
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The parties entered into a Unanimous Stipulation and Agreement on October
24, 2002. Staff filed Suggestions in Support on October 31, 2002.

The agreement between the parties stated that Staff consented to Missouri
Pipeline Company, LLC, adopting the certificate of convenience and necessity from
Missouri Pipeline Company. On November 18, 2002, the Commission directed
Staff to comment on whether the Commission had the authority to do so, or whether
Missouri Pipeline Company, LLC, needed to apply for a new certificate.

Staff replied on December 2, 2002. Staff stated that Delaware law permits
Missouri Pipeline Company to reorganize into a limited liability corporation, rather
than requiring it to dissolve and form a new corporation. Because Missouri Pipeline
Company simply is reorganizing, Staff believes that the Commission should allow
Missouri Pipeline Company, LLC, to continue to use the same certificate.

Findings of Fact:

Missouri Pipeline distributes and transports natural gas to Missouri custom-
ers. Missouri Pipeline seeks approval from the Commission to reorganize into a
limited liability company. The proposed reorganization will not change the terms
and conditions of the services Missouri Pipeline provides. The reorganization will
also not affect the tax revenues of any Missouri political subdivision. The reorga-
nization will be virtually transparent to Missouri Pipeline's customers. The only
difference between the current structure and the proposed structure will be tax
advantages for Missouri Pipeline.

The Commission finds that it should approve Missouri Pipeline's plans to
reorganize, subject to the following. Missouri Pipeline shall file with the Commis-
sion a copy of the organization agreement and operating agreement before the
name change and reorganization takes effect. Missouri Pipeline shall also inform
the Commission of any changes to the organization agreement and operating
agreement. Furthermore, Missouri Pipeline, LLC, shall not conduct business in
Missouri until it either files new tariffs or adopts the tariffs of Missouri Pipeline.

In addition, Missouri Pipeline agrees to give Staff and the Office of the Public
Counsel its tax information and tax information of its members if it files a general
rate increase or if Staff or the Office of the Public Counsel files an over-earnings
complaint, and if the moving party wants income tax expense as part of its cost of
service. Missouri Pipeline further promises that once it becomes Missouri
Pipeline, LLC, it will pass a resolution to bind itself to this promise. The
Commission finds Missouri Pipeline's covenant reasonable, and approves of it.

Conclusions of Law:

Based on these facts, the Commission makes the following conclusions of
law:

Missouri Pipeline is a "gas corporation" and a "public utility" as defined by
Section 386.020, (18) and (42), RSMo 2000, and is thus subject to the jurisdiction
of this Commission pursuant to Chapters 386 and 393, RSMo 2000.

Missouri Pipeline seeks authority to reorganize under Section 393.250, RSMo
2000. That statute provides that the reorganization of a gas corporation is subject
to Commission "supervision and control" and may not be had without authorization
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from the Commission." The statute also empowers the Commission to set the
capitalization amount of the reorganized entity.2

Based on its consideration of the record before it, the Commission concludes
that the agreement among the parties and the proposed reorganization is reason-
able and is not a detriment to the public interest. Therefore, it should be approved.

IT IS THEREFORE ORDERED:

1. That the verified application filed by Missouri Pipeline Company on July 25, 2002,
is approved.

2. That Missouri Pipeline Company is authorized to reorganize and rename itself
Missouri Pipeline Company, LLC, subject to the following conditions:

A. Missouri Pipeline Company shall file in this case a copy of the organization
agreement and operating agreement before the name change and
reorganization takes effect;

B. Missouri Pipeline Company shall continue to inform the Commission of any
changes to the organization agreement and operating agreement;

C. After the reorganization, Missouri Pipeline Company, LLC, shall pass a
formal and binding resolution in which it promises to allow the Staff of the
Commission and the Office of the Public Counsel access to the tax
information of Missouri Pipeline Company, LLC, and its members if
Missouri Pipeline Company, LLC, files a general rate increase case, or
the Staff of the Commission or the Office of the Public Counselfile an over-
earnings complaint, and the movant wants income tax expense to be a
cost of service item.

3. That Missouri Pipeline Company is authorized to take all necessary and lawful
actions to effect the reorganization.

4. That Missouri Pipeline Company, LLC, may operate under the certificate of
convenience and necessity the Commission granted to Missouri Pipeline Company.

5. Thatbefore Missouri Pipeline Company, LLC, does business in Missouri, either it shall
file new tariffs with the Commission or adopt Missouri Pipeline Company's current tariffs.

6. Thatnothingin this order shall be considered a finding by the Commission of the value
for ratemaking purposes of the properties, transactions, and expenditures involved. The
Commission reserves the right to consider any ratemaking treatment to be given the properties,
transactions, and expenditures in a later proceeding.

7. That Missouri Pipeline Company, LLC, shall file a notice in this case informing the
Commission that the reorganization is complete and that Missouri Pipeline Company, LLC, has
passed the resolution ordered in paragraph 2 within 30 days of their completion.

8. That this order shall become effective on December 12, 2002.

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Pridgin, Regulatory Law Judge

" Section 393.250.1, RSMo 2000.
2 Section 393.250, 2 and 3, RSMo 2000.
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In the Matter of the Application of Missouri Gas Company for
Authorization to Convert to a Limited Liability Company and
Change its Name Accordingly.

Case No. GN-2003-0016
Decided December 3, 2002

Gas §3. The Commission granted permission to Missouri Gas Company, LLC, to adopt Missouri
Gas Company's certificate of convenience and necessity. Because Missouri Gas was simply
reorganizing, and was not dissolving to form a new corporation, Missouri Gas Company, LLC,
did not have to apply for a new certificate.

Gas §7. The Commission had the jurisdiction to determine whether Missouri Gas Company
could reorganize into Missouri Gas Company, LLC. Missouri Gas Company is a gas corporation
and public utility operating in Missouri. Section 393.250 RSMo states that the reorganization
of such a corporation is subject to the Commission's supervision and control. The Commission
found the proposed reorganization reasonable and not detrimental to the public interest, and
therefore approved it.

ORDERAPPROVING PLAN OF REORGANIZATION

Syllabus: This order approves the reorganization plan of Missouri Gas
Company into a limited liability company.

Procedural History:

Missouri Gas filed its Application and Motion for Expedited Treatment in this
case on July 25, 2002. Missouri Gas requests the Commission permit it to convert
from a Delaware corporation to a Delaware limited liability company. Staff replied
onAugust 27,2002, stating itdid notreceive the Motion for Expedited Treatmentfrom
Missouri Gas. On September 4, 2002, Staff filed its Recommendation. Staff did
not object to the Commission permitting Missouri Gas to reorganize, subject to
certain conditions. Missouri Gas responded on September 10, 2002, asking the
Commission to reject Staff's conditions.

On September 12, 2002, the Commission ordered the parties to attend a
September 23, 2002 prehearing conference. In that same order, the Commission
ordered the parties to file a proposed procedural schedule. Because the parties
stated they were close to settling this case, Missouri Gas asked the Commission
to suspend that requirement on September 25, 2002. On September 27, 2002, the
Commission granted Missouri Gas' request, and ordered the parties to file a
proposed procedural schedule by October 30, 2002.

The parties entered into a Unanimous Stipulation and Agreement on October
24, 2002. Staff filed Suggestions in Support on October 31, 2002.

The agreement between the parties stated that Staff consented to Missouri Gas
Company, LLC, adopting the certificate of convenience and necessity from Mis-
souri Gas Company. On November 18, 2002, the Commission directed Staff to
comment on whether the Commission had the authority to do so, or whether
Missouri Gas Company, LLC, needed to apply for a new certificate.
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Staff replied on December 2, 2002. Staff stated that Delaware law permits
Missouri Gas Company to reorganize into a limited liability corporation, rather than
requiring it to dissolve and form a new corporation. Because Missouri Gas
Company is simply reorganizing, Staff believes that the Commission should allow
Missouri Gas Company, LLC, to continue to use the same certificate.

Findings of Fact:

Missouri Gas distributes and transports natural gas to Missouri customers.
Missouri Gas seeks approval from the Commission to reorganize into a limited
liability company. The proposed reorganization will not change the terms and
conditions of the services Missouri Gas provides. The reorganization will also not
affect the tax revenues of any Missouri political subdivision. The reorganization will
be virtually transparent to Missouri Gas' customers. The only difference between
the current structure and the proposed structure will be tax advantages for Missouri
Gas.

The Commission finds that it should approve Missouri Gas' plans to reorga-
nize, subject to the following. Missouri Gas shall file with the Commission a copy
of the organization agreement and operating agreement before the name change
and reorganization takes effect. Missouri Gas shall also inform the Commission
of any changes to the organization agreement and operating agreement. Further-
more, Missouri Gas, LLC, shall not conduct business in Missouri until it either files
new tariffs or adopts the tariffs of Missouri Gas.

In addition, Missouri Gas agrees to give Staff and the Office of the Public
Counsel its tax information and tax information of its members if it files a general
rate increase or if Staff or the Office of the Public Counsel files an over-earnings
complaint, and if the moving party wants income tax expense as part of its cost of
service. Missouri Gas further promises that once it becomes Missouri Gas, LLC,
it will pass a resolution to bind itself to this promise. The Commission finds
Missouri Gas' covenant reasonable, and approves of it.

Conclusions of Law:

Based on these facts, the Commission makes the following conclusions of
law:

Missouri Gas is a "gas corporation" and a "public utility" as defined by Section
386.020, (18) and (42), RSMo 2000, and is thus subject to the jurisdiction of this
Commission pursuant to Chapters 386 and 393, RSMo 2000.

Missouri Gas seeks authority to reorganize under Section 393.250, RSMo
2000. That statute provides that the reorganization of a gas corporation is subject
to Commission "supervision and control" and may not be had without authorization
from the Commission.! The statute also empowers the Commission to set the
capitalization amount of the reorganized entity.2

Based on its consideration of the record before it, the Commission concludes
that the agreement among the parties and the proposed reorganization is reason-
able and is not a detriment to the public interest. Therefore, it should be approved.

' Section 393.250.1, RSMo 2000.
2 Section 393.250, 2 and 3, RSMo 2000.
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IT IS THEREFORE ORDERED:

1. That the verified application filed by Missouri Gas Company on July 25, 2002, is
approved.

2. That Missouri Gas Company is authorized to reorganize and rename itself Missouri
Gas Company, LLC, subject to the following conditions:

A. Missouri Gas Company shall file in this case a copy of the organization
agreement and operating agreement before the name change and
reorganization takes effect;

B. Missouri Gas Company shall continue to inform the Commission of any
changes to the organization agreement and operating agreement;

C. After the reorganization, Missouri Gas Company, LLC, shall pass a formal
and binding resolution in which it promises to allow the Staff of the
Commission and the Office of the Public Counsel access to the tax
information of Missouri Gas Company, LLC, and its members if Missouri
Gas Company, LLC, files a general rate increase case, or the Staff of the
Commission or the Office of the Public Counsel file an over-earnings
complaint, and the movant wants income tax expense to be a cost of
service item.

3. That Missouri Gas Company is authorized to take all necessary and lawful actions
to effect the reorganization.

4. That Missouri Gas Company, LLC, may operate under the certificate of convenience
and necessity the Commission granted to Missouri Gas Company.

5. That before Missouri Gas Company, LLC, does business in Missouri, either it shall
file new tariffs with the Commission or adopt Missouri Gas Company's current tariffs.

6. Thatnothingin this order shall be considered a finding by the Commission of the value
for ratemaking purposes of the properties, transactions, and expenditures involved. The
Commission reserves the right to consider any ratemaking treatment to be given the properties,
transactions, and expenditures in a later proceeding.

7. That Missouri Gas Company, LLC, shall file a notice in this case informing the
Commission that the reorganization is complete and that Missouri Gas Company, LLC, has
passed the resolution ordered in paragraph 2 within 30 days of their completion.

8. That this order shall become effective on December 12, 2002.

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Pridgin, Regulatory Law Judge
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In the Matter of Southwestern Bell Telephone Company's Tariff
Filing to Initiate Residential Customer Winback Promotion.*

In the Matter of Southwestern Bell Telephone Company's Tariff
Filing to Extend Business Customer Winback Promotions.

Case Nos. TT-2002-472 & TT-2002-473
Decided December 3, 2002

Telecommunications §45. The Commission held that it would not reject tariffs that offer
winback promotions absent a showing that the particular tariff is harmful to competition in the
local exchange market.

Telecommunications §45. The Commission indicated that it would approve two tariffs
offered by an incumbent local service provider after finding that these particular tariffs would
not harm competition in the local exchange market.

APPEARANCES

Paul G. Lane, General Counsel

Mimi B. McDonald, Attorney at Law

One Bell Center, Room 3510

St. Louis, Missouri 63101

For: Southwestern Bell Telephone Company

Leland B. Curtis, Attorney at Law

Curtis, Oetting, Heinz, Garret & Soule

130 South Bemiston, Suite 200

Clayton, Missouri 63105

For: NuVox Communications of Missouri, Inc.
Brooks Fiber Communications of Missouri, Inc.
MCI WorldCom Communications, Inc.
MClmetro Access Transmission Services, LLC

Patricia Ana Garcia Escobedo, Associate Counsel

WorldCom

Law and Public Policy

701 Brazos, Suite 600

Austin, Texas 78701

For: Brooks Fiber Communications of Missouri, Inc.
MCI WorldCom Communications, Inc.
MCI Metro Access Transmission Services, LLC

*The Commission, in an orderissued on December 19, 2002, denied applications for rehearing
in this case. This case was appealed to Cole County Circuit Court (03CV323134).
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Rebecca B. DeCook, Attorney at Law

1875 Lawrence Street, Suite 1575

Denver, Colorado 80202

For: AT&T Communications of the Southwest, Inc.

Michael Dandino, Senior Public Counsel

P.O. Box 7800

Jefferson City, Missouri 65102

For: The Office of the Public Counsel and the Public

William K. Haas, Deputy Counsel

P.O. Box 360

Jefferson City, Missouri 65102

For: The Staff of the Missouri Public Service Commission

REGULATORY LAWJUDGE: Morris L. Woodruff

REPORTAND ORDER

SUMMARY

The Commission finds that two tariffs submitted by Southwestern Bell Tele-
phone Company are not harmful to competition and comply with applicable
Missouri statutes. Because the tariffs are promotions whose terms have substan-
tially expired while the tariffs were suspended, the Commission rejects the specific
tariff submissions but indicates that it will approve resubmitted tariffs with new
effective dates.

FINDINGSOFFACT

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The Commission in making this decision has considered the
positions and arguments of all of the parties. Failure to specifically address a piece
of evidence, position, or argument of any party does not indicate that the Commis-
sion has failed to consider relevant evidence, but indicates rather that the omitted
material was not dispositive of this decision.

Procedural History

These cases began on April 3, 2002, when the Staff of the Commission filed
motions asking the Commission to suspend and reject two tariffs filed by South-
western Bell Telephone Company. The first tariff that Staff asked the Commission
to reject is tariff file number 200200831. The Commission opened case number
TT-2002-472 to consider Staff's motion regarding that tariff. The second tariff that
Staff asked the Commission to suspend and reject is tariff number 200200828.
The Commission opened case number TT-2002-473 to consider Staff's motion
regarding that tariff.
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Southwestern Bell filed a response defending its tariffs in both cases on April
4, 2002. However, on April 5, the Commission issued an order in both cases
suspending the tariffs for thirty days beyond April 9, to May 9, to allow the
Commission more time to study the tariffs and their effects. Thereafter, on April 18,
the Commission further suspended both tariffs for an additional 90 days, until
August 7.

The order that further suspended the tariffs also directed that a copy of the order
be sent to all telecommunications companies certificated to do business in
Missouri. Interested parties wishing to intervene were allowed until May 9, 2002,
to file an application to intervene. MClmetro Access Transmission Services, LLC,
Brooks Fiber Communications of Missouri, and MC|l WorldCom Communications,
Inc. - collectively referred to as the WorldCom companies - filed a timely application
to intervene in both cases. AT&T Communications of the Southwest, Inc., also filed
atimely application to intervene in both cases. NuVox Communications of Missouri,
Inc. timely filed an application to intervene only in case number TT-2002-473. Each
of the applications to intervene was granted in separate orders issued in the two
cases on May 10.

At a prehearing conference held in both cases on May 22, 2002, all parties
indicated that it would be appropriate to consolidate these cases. Thereafter, on
May 22, the Commission issued an order consolidating these cases, designating
TT-2002-472 as the lead case.

On June 7, 2002, the Commission issued an order establishing a procedural
schedule leading to a hearing on September 3 and 24. Because the hearing would
not begin until September 3, the Commission, on June 13, further suspended the
tariffs from August 7, until November 7.

Southwestern Bell filed a motion on June 13, 2002, indicating that two of its
witness would not be available on September 3, and asking that the procedural
schedule be modified to provide for a hearing on September 24 and 25. The
Commission granted that motion on June 17.

The parties submitted prefiled direct, rebuttal and surrebuttal testimony and the
consolidated cases proceeded to hearing on September 24, 25 and 26, 2002.
Southwestern Bell, Staff, the Office of the Public Counsel, the WorldCom compa-
nies, NuVox, and AT&T filed initial briefs on October 21. Southwestern Bell, Staff,
the WorldCom companies, and AT&T filed reply briefs on October 28.

On November 5, the Commission issued an order that further suspended
Southwestern Bell's tariffs until December 7, 2002.

The Tariffs

The Commission has suspended two tariffs submitted by Southwestern Bell.
The first suspended tariff is tariff file number 200200831. That tariff would offer a
promotion to residential customers who have disconnected their access line with
Southwestern Bell for the purpose of establishing service with a competing local
exchange carrier. If such a customer agreed to reestablish local service with
Southwestern Bell, the tariff would waive the nonrecurring connection charges that
would otherwise be imposed on a customer establishing service with Southwest-
ern Bell. That tariff was to be effective on April 9, 2002. The promotion was to be
available from April 9, 2002 to April 8, 2003.
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The second suspended tariff is tariff number 200200828. That tariff would
extend a promotion offered to business customers who have disconnected their
access line with Southwestern Bell for the purpose of establishing service with a
competing local exchange carrier, or who have previously received service from a
competing local exchange carrier. If such a business customer agreed to establish
or reestablish local service with Southwestern Bell, the tariff would waive the
nonrecurring connection charges that would otherwise be imposed on a customer
establishing service with Southwestern Bell. That tariff was to be effective on April
9, 2002. The promotion was to be available from April 9, 2002 to April 8, 2003.

The tariffs at issue are sometimes referred to as "winback" promotions, as they
are designed to win back former customers of Southwestern Bell who are now
customers of a competing company by encouraging them to return to Southwestern
Bell for their local telephone service. The suspended business customer tariff is
also a "win" tariff in that it is designed to win business customers who have not
previously received local service from Southwestern Bell away from competing
companies.

The Parties and Competition

Southwestern Bell is an incumbent local exchange carrier (ILEC). That means
that before the passage of the Telecommunications Act of 1996, Southwestern Bell
was a regulated monopoly provider of local exchange service within its exchanges.
In other words, before the advent of competition, all local service customers within
Southwestern Bell's exchanges were customers of Southwestern Bell.

With the coming of competition, other companies have entered into the local
service market in competition with Southwestern Bell and the other ILECs. Those
competing companies are known as competitive local exchange carriers, gener-
ally referred to by the acronym, CLEC. Several CLECs were allowed to intervene
in this case and have opposed Southwestern Bell's tariff.

Since competition began in the local market, the CLECs have made inroads
into Southwestern Bell's former monopoly. Southwestern Bell's witness testified,
without contradiction, that as of April 2002, the CLECs controlled a minimum of
twelve percent of the basic local market.! The converse of that fact is, of course,
that Southwestern Bell continues to control a maximum of 88 percent of the basic
local market.

In its report and order in Case Number TT-2002-108, the Commission rejected
two tariffs that had been submitted by Southwestern Bell. In rejecting the tariffs as
unjust and unreasonable, the Commission found that the tariffs, which included
both winback and term commitment provisions, would harm competition in
Missouri's emerging basic local telecommunications market.2 The Commission
indicated that until the CLECs are in a strong enough position to effectively compete
with Southwestern Bell, the use of save and winback provisions by Southwestern
Bell is anticompetitive.

The CLECs, as well as the Commission's Staff and the Office of the Public
Counsel, argue that the two winback tariffs currently before the Commission are

" Hughes Direct, Exhibit 4, Page 7, Lines 14-15.
2 Report and Order, Case No. TT-2002-108 (December 18, 2001).
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also anticompetitive and should, for that reason, be rejected. However, the effect
that the tariffs at issue in this case will have on competition differs from the effect
of the tariffs that the Commission rejected when it last looked at this issue.

The Effect of Southwestern Bell's Tariffs on Competition

Southwestern Bell's suspended residential winback tariff would waive other-
wise applicable non-recurring charges when a customer returns to Southwestern
Bell for basic local service after having received service from a CLEC. It would also
allow the returning customer to sign up for one of Southwestern Bell's vertical
services packages without incurring any non-recurring charge for those services.®
The suspended business winback tariff would waive non-recurring charges for
customers who are establishing new service with Southwestern Bell, or who are
returning to service with Southwestern Bell, after having previously been served by
a CLEC.*

The initial effect of Southwestern Bell's promotion is, of course, a benefit for
consumers who wish to once again become customers of Southwestern Bell.
Those consumers are able to make that change without having to pay the non-
recurring costs associated with that move. Thus, consumers save money and are
happy. However, as the Commission has indicated in prior decisions, the
consumers' short-term interest in saving money must be balanced against the their
long-term interest in preserving a competitive basic local telecommunications
market. Winback tariffs are targeted directly at the customers of the CLECs and are
potentially damaging to those competing companies. Consumers will never gain
the long-term benefits of competition if most of the competitors are eliminated in
the short term. Therefore, the Commission must carefully consider the likely effect
of these winback tariffs.

Unlike the winback tariffs that the Commission previously rejected, these tariffs
are not a part of a term agreement. That is an important distinction because in
rejecting Southwestern Bell's tariffs in TT-2002-108, the Commission expressed
great concern that the combination of term discounts with winback provisions
would permit Southwestern Bell to take back the CLEC's customers and then lock
them up in a long-term contract, precluding any attempt by the CLEC to reclaim
those customers through further competition. Because these tariffs do not include
aterm agreement, the CLECs are free to compete to take back their lost customers.

Furthermore, these tariffs are limited enough that they cannot be said to
constitute any sort of predatory pricing, or cutthroat competition. These tariffs simply
waive the non-recurring costs associated with reestablishing service with South-
western Bell. For most customers the waived charges amount to approximately
$35.00 for a residential service connection, and $52.00 for a business service
connection.® It is unlikely that any CLEC customer will choose to switch to

3Hughes Direct, Exhibit4, Pages 4-5, Lines 21-23, 1-4. A copy of the tariffis attached to Hughes'
Direct as Schedule 6.

“Regan Direct, Exhibit 2, Pages 3-4, Lines 18-23, 1-5. A copy of the tariff is attached to Regan's
Direct as Schedule 3.

5 Transcript, Page 107, Lines 1-14.
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Southwestern Bell simply because they will not incur a cost to do so. Therefore,
the CLECs are able to compete to keep their customers by offering lower rates or
better service. That fosters healthy competition. Yet, if through that healthy
competition, Southwestern Bell is able to offer a customer lower rates or better
service, a customer that chooses to return to Southwestern Bell does not expect
to pay a charge to be reconnected.® Imposition of such charges might actually
discourage customers from switching service providers and thereby limit compe-
tition. Therefore, by waiving those non-recurring charges, Southwestern Bell is
promoting, rather than damaging competition.

While it will not back away from its position that it must be willing to act to protect
competition in Missouri's basic local telecommunications market, the Commis-
sion finds, as a matter of fact, that the two specific tariffs currently before it will not
harm the necessary competitive market.

CONCLUSIONS OF LAW

The Missouri Public Service Commission has reached the following conclu-
sions of law.

Southwestern Bell is a "telecommunications company" as that term is defined
in Section 386.020(51), RSMo 2000, and is subject to the jurisdiction of the
Commission pursuant to Section 386.250(2), RSMo 2000.

Southwestern Bell is an "incumbent local exchange telecommunications
company" as that term is defined in Section 386.020(22), RSMo 2000.

NuVox Communications of Missouri, Inc., Brooks Fiber Communications of
Missouri, Inc., MCl WorldCom Communications, Inc., MCImetro Access Transmis-
sion Services, and AT&T Communications of the Southwest, Inc., are "competitive
telecommunications companies" as that term is defined in Section 386.020(9),
RSMo 2000.

Section 392.230.3, RSMo 2000, grants the Commission the authority to
determine, after hearing, the propriety of any rate, rental, charge, regulation, or
practice filed with the Commission by any telecommunications company. That
same section authorizes the Commission to suspend the operation of such rate,
rental, charge, regulation, or practice for a period of 120 days, plus an additional
six months if the hearing regarding such suspension cannot be concluded within
120 days.

In 1996, the Missouri General Assembly passed legislation aimed at promot-
ing competition in Missouri's telecommunications industry. Section 392.185,
RSMo 2000, which establishes the purpose of that legislation, states that:

The provisions of this chapter shall be construed to: ... (3)
Promote diversity in the supply of telecommunications ser-
vices and products throughout the state of Missouri; ... (6) Allow
full and fair competition to function as a substitute for regulation
when consistent with the protection of ratepayers and other-
wise consistent with the public interest."

5Hughes Surrebuttal, Exhibit 5, Page 4, Lines 14-16.
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Therefore, the Public Service Commission has a duty to regulate Missouri's
telecommunications industry in such a way as to promote the development of full
and fair competition.

Section 392.200.2, RSMo 2000, provides in pertinent part as follows:

No telecommunications company shall directly or indirectly or
by a special rate, rebate, drawback or other device or method
charge, demand, collect or receive from any person or corpo-
ration a greater or less compensation for any service rendered
or to be rendered with respect to telecommunications or in
connection therewith, except as authorized in this chapter, than
it charges, demands, collects, or receives from any other
person or corporation for doing a like and contemporaneous
service with respect to telecommunications under the same or
substantially the same circumstances and conditions. Pro-
motional programs for telecommunications services may be
offered by telecommunications companies for periods of time
so long as the offer is otherwise consistent with the provisions
of this chapter and approved by the commission. ... (emphasis
added)

This statute means that the Commission has an obligation to review promotional
offers made by telecommunications companies to ensure that those offers are
consistent with the provisions of statute, including the obligation to ensure the
development and preservation of full and fair competition.

Section 392.200.3, RSMo 2000, provides as follows:

No telecommunications company shall make or give any
undue or unreasonable preference or advantage to any per-
son, corporation or locality, or subject any particular person,
corporation or locality to any undue or unreasonable prejudice
or disadvantage in any respect whatsoever except that tele-
communications messages may be classified into such
classes as are just and reasonable, and different rates may be
charged for the different classes of messages.

This statute has been interpreted to "forbid discrimination in charges for doing a
like or contemporaneous service with respect to communication by telephone
under the same or substantially the same circumstances and conditions."” Rate
differences are permitted only if there is any "reasonable and fair difference in
condition which equitably and logically justifies a different rate."®

Staff, Public Counsel, and the CLECs argue that the two Southwestern Bell
tariffs before the Commission violate the requirements of these statutes because
they improperly discriminate between similarly situated customers. In other words,
if Southwestern Bell waives non-recurring fees for customers returning from

7 State ex rel. DePaul Hospital v. PSC, 464 S.\W.2d 737, 738 (Mo. App. 1970).
8 Id. at 740.
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service with a CLEC, it must also waive those fees for all new customers. As they
interpret the statute, to do otherwise would be discriminatory and would be
forbidden.

This interpretation of the statute is too narrow. Section 392.200.3, by its clear
terms, does not bar the offer of any and all preference or advantage. Instead it
forbids an "undue or unreasonable preference or advantage," or "unreasonable
prejudice or disadvantage." This is an important distinction because all promo-
tional offers, by their very nature, offer a preference to certain customers. Those
customers that are eligible for and accept a promotional offer get a better deal than
those that do not. That is what a promotional offer does.

Missouri statutes recognize that promotional offers are acceptable, if not
essential, in a functioning competitive market. Section 392.200.2, RSMo 2000,
indicates that "promotional programs for telecommunications services may be
offered by telecommunications companies for periods of time so long as the offer
is otherwise consistent with the provisions of this chapter and approved by the
commission." Thus, promotional offers are appropriate so long as they do not offer
an undue or unreasonable preference or advantage. The question then becomes,
do the promotional offers created by these two Southwestern Bell tariffs give an
undue or unreasonable preference or advantage, or create an unreasonable
prejudice or disadvantage, to any customer?

The preferences offered by these tariffs are not undue or unreasonable. They
simply waive certain fees as a reward and incentive for those customers who
choose to return to service from Southwestern Bell after trying a competitor.
Certainly, such winback offers are very common and well accepted in the competi-
tive interexchange, long-distance, market.® Section 392.200.2, RSMo 2000,
applies to interexchange carriers as much as it does to basic local service
providers, but none of the parties suggest that the statute should absolutely bar
such promotional offers for long-distance service.

Similarly, the Federal Communications Commission has permitted telecom-
munications carriers to make winback offers despite the existence of a federal
statute that prohibits undue or unreasonable preferences in terms very similar to
Missouri's statute.’® In its order dealing with winback offers, the FCC determined
that "winback campaigns ... facilitate and foster competition among carriers.""" It
also determined that "winback facilitates direct competition on price and other
terms, for example, by encouraging carriers to 'out bid' each other for a customer's
business.""? The FCC further indicated that "such competition is in the best interest
of the customer and see no reason to prohibit ILECs from taking part in this

9 Aron, Exhibit 1, Pages 12-13, Lines 16-25, 1-3.

047 U.S.C. 202(a) "It shall be unlawful for any common carrier to make any unjust or
unreasonable discrimination in charges, practices, classifications, regulations, facilities, or
services for or in connection with like communication service, directly or indirectly, by any
means or device, or to make or give any undue or unreasonable preference or advantage to
any particular person, class of persons, or locality, or to subject any particular person, class
of persons, or locality to any undue or unreasonable prejudice or disadvantage."

" Order on Reconsideration and Petitions for Forbearance, FCC 99-223, Paragraph 66,
August 16, 1999. A copy of the order was admitted into the record as Exhibit 27.

2 |d. at Paragraph 68.
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practice."’® Finally, the FCC stated that "because winback campaigns can promote
competition and result in lower prices to consumers, we will not condemn such
practices absent a showing that they are truly predatory."**

The last quoted finding of the FCC is instructive for this Commission. The FCC
would bar the use of winback offers by an ILEC only if it could be shown that the
winback offer was "predatory." That is similar to the Commission's previously
stated resolve to forbid promotional offers that would be harmful to competition.'®
Absent a showing that a particular winback promotional offer is harmful to
competition, the Commission need not, and will not, bar such offers.

The Commission has previously found, as a matter of fact, that the tariffs
submitted by Southwestern Bell are not harmful to competition. Therefore, the
tariffs do not violate the provisions of Missouri's statutes.

Decision

After applying the facts as it has found them to its conclusions of law, the
Commission has reached the following decisions regarding the issues identified
by the parties.

1. Should the Commission approve SWBT's proposed revision to Local
Exchange Tariff, P.S.C. Mo-24, to offer a waiver of Service and Equipment
Charges to residential customers who have disconnected their access lines
with SWBT for the purpose of establishing service with another local exchange
carrier ("LEC") within the SWBT service area and who now wish to return to
service with SWBT?

The tariff proposed by Southwestern Bell is not harmful to competition and
complies with the applicable Missouri statutes. The Commission is willing to
approve the proposed tariff. However, the proposed tariff indicates that the offer
would be in effect from April 9, 2002 through April 8, 2003. Most of that period has
expired while the tariff has been suspended. Therefore, the Commission will reject
this particular tariff. But if Southwestern Bell wishes to resubmit the tariff with
revised effective dates, the Commission will approve the resubmitted tariff.

2. Should the Commission approve SWBT's proposed revision to Local
Exchange Tariff, P.S.C. Mo-24, Sections 2 and 3 of the Integrated Services Tariff
P.S.C.Mo-41and Section 38 of the General Exchange Tariff P.S.C. Mo-35 to offer
awaiver of Service and Equipment Charges to business customers who have
disconnected their access line with SWBT for the purpose of establishing
service with another local exchange carrier ("LEC") within the SWBT service
area and who now wish to return to service with SWBT?

The tariff proposed by Southwestern Bell is not harmful to competition and
complies with the applicable Missouri statutes. The Commission is willing to

3 Id. at Paragraph 69.

' Id. at Paragraph 70.

5 The Commission does not wish to imply that a winback offer can be harmful to competition
only if it is predatory. As was made clear in Dr. Aron's testimony for Southwestern Bell, the
terms "predatory” and "anticompetitive" have defined meanings within antitrust law that do
not necessarily match the meaning that the Commission intends to place on those terms.
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approve the proposed tariff. However, the proposed tariff indicates that the offer
would be in effect from April 9, 2002 through April 8, 2003. Most of that period has
expired while the tariff has been suspended. Therefore, the Commission will reject
this particular tariff. But if Southwestern Bell wishes to resubmit the tariff with
revised effective dates, the Commission will approve the resubmitted tariff.

IT IS THEREFORE ORDERED:

1. That the tariff sheet issued on March 29, 2002, by Southwestern Bell Telephone,
L.P. d/b/a Southwestern Bell Telephone Company, and assigned Tariff No. 200200831,
previously suspended until December 7, 2002, is rejected. The tariff sheet rejected is:

P.S.C. Mo. - No 24
3rd Revised Sheet 2, Replacing 2nd Revised Sheet 2

2. That the tariff sheets issued on March 29, 2002, by Southwestern Bell Telephone,
L.P. d/b/a Southwestern Bell Telephone Company, and assigned Tariff No. 200200828,
previously suspended until December 7, 2002, are rejected. The tariff sheets rejected are:

P.S.C. Mo. - No 24
3rd Revised Sheet 1.03, Replacing 2nd Revised Sheet 1.03

P.S.C. Mo. - No. 41
Section 2
1st Revised Sheet 6.03, Replacing Original Sheet 6.03
Section 3
1st Revised Sheet 14.02, Replacing Original Sheet 14.02

P.S.C. Mo. - No. 35
Section 38
1st Revised Sheet 15, Replacing Original Sheet 15

3. That this Report and Order shall become effective on December 7, 2002.

Simmons, Ch., and Forbis, CC., concur;

Murray, C., concurs, with concurring opinion attached;

Lumpe, C., dissents, with dissenting opinion attached;

Gaw, C., dissents, with dissenting opinion to follow;

certify compliance with the provisions of Section 536.080, RSMo 2000.

CONCURRING OPINION OF COMMISSIONER CONNIE MURRAY

| write separately to indicate that, while | agree with the majority that the winback
tariffs at issue comply with all applicable statutes, | continue to maintain that
combining term discounts with winback provisions does not automatically render
tariffs anti-competitive or unlawful or otherwise against the public interest.

DISSENTING OPINION OF COMMISSIONER SHEILA LUMPE

| respectfully disagree with the majority's decision. The Commission today
approves two tariffs filed by Southwestern Bell Telephone Company that initiate or
extend customer winback promotions. These tariffs are directly targeted at those
local service customers who have chosen to receive service from one of Southwest-
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ern Bell's competitors. By offering special discounts to this limited group of
consumers, Southwestern Bell hopes to "win" back those consumers without
offering the type of price discounts that would benefit all consumers and herald the
true arrival of competition in the basic local market.

Indeed, by offering these limited, targeted discounts, Southwestern Bell may
harm some consumers by inappropriately shifting its costs to customers who are
less likely to be served by a CLEC. When Southwestern Bell waives the collection
of reconnection charges, it is not paid for the cost of reconnecting that customer.
In a fully competitive market, the force of the market would prevent a company from
recovering those costs from its other customers. There would always be other
companies willing to offer a lower price to prevent such cost shifting. However,
many of Southwestern Bell's customers, particularly its residential customers, do
not currently have a reasonable opportunity to obtain service from a CLEC. As
several witnesses testified, the CLECs do not market their services to ordinary
residential customers who are not interested in paying for a large bundle of extra
services. Therefore, there is nothing to stop Southwestern Bell from shifting costs
to those customers who must rely on Southwestern Bell for basic local service.

| am also concerned that by offering targeted discounts, Southwestern Bell may
be striking an unfair blow against its competitors, and against the continued viability
of competition in the basic local market. Only twelve percent of the market is
currently served by the CLECs and that twelve percent is spread among many
competitors, none of which has an individual market share sufficient to reasonably
challenge Southwestern Bells market supremacy. That is hardly robust compe-
tition.

Certainly, other states have also expressed concern about the impact of
winback promotions on the continued existence of competition in the local market.
Dr. Aron's testimony for Southwestern Bell indicates that investigations into this
issue are ongoing in Texas, Florida, and Alabama.

For the foregoing reasons, Southwestern Bell's tariffs offer an unreasonable
and undue preference to CLEC customers that Southwestern Bell hopes to grab
from its competitors. The tariffs thereby violate the proscriptions of Sections
392.200.2 & .3, RSMo 2000. Since these tariffs do not comply with the requirements
of Missouri law, | would reject the tariffs.

| respectfully dissent.

DISSENTING OPINION OF COMMISSIONER STEVE GAW

| must respectfully dissent from the majority in this case. In a previous case |
expressed uncertainty as to whether a winback tariff was on its own harmful to
competition. While I still believe that efforts to bring customers back to a company
may not be harmful to competition in some cases, | am concerned that the majority
renders the statute against discriminating among customers virtually meaning-
less. §392.200 states in pertinent part:

2. No telecommunications company shall directly or indirectly or by any
special rate, rebate, drawback or other device or method charge, demand, collect
or receive from any person or corporation a greater or less compensation for any
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service rendered or to be rendered with respect to telecommunications in connec-
tion therewith, except as authorized in this chapter, than it charges, demands,
collects or receives from any other person or corporation for doing a like and
contemporaneous service with respect to telecommunications under the same or
substantially the same circumstances and conditions. Promotions programs for
telecommunications services may be offered by telecommunications companies
for periods of time so long as the offer is otherwise consistent with the provisions
of this chapter and approved by the commission. Neither this subsection nor
subsection 3 of this section shall be construed to prohibit an economy rate
telephone service offering. This section and section 392.220 to the contrary
notwithstanding, the commission is authorized to approve tariffs filed by local
exchange telecommunications companies which elect to provide reduced charges
for residential telecommunications connection services pursuant to the lifeline
connection assistance plan as promulgated by the federal communications
commission. Eligible subscribers for such connection services shall be those as
defined by participating local exchange telecommunications company tariffs.

3. No telecommunications company shall make or give any undue or
unreasonable preference or advantage to any person, corporation or locality, or
subject any particular person, corporation or locality to any undue or unreasonable
prejudice or disadvantage in any respect whatsoever except that telecommunica-
tions messages may be classified into such classes as are just and reasonable,
and different rates may be charged for the different classes of messages.

4. (1) No telecommunications company may define a telecommunications
service as a different telecommunications service based on the geographic area
or other market segmentation within which such telecommunications service is
offered or provided, unless the telecommunications company makes application
and files a tariff or tariffs which propose relief from this subsection. Any such tariff
shall be subject to the provisions of sections 392.220 and 392.230 and in any
hearing thereon the burden shall be on the telecommunications company to show,
by clear and convincing evidence, that the definition of such service based on the
geographic area or other market within which such service is offered is reasonably
necessary to promote the public interest and the purposes and policies of this
chapter. ...

The statute sends a clear message to the PSC. Discrimination should not be
allowed unless it falls within an exception. This is a continuation of the theme,
expressed in other parts of the act, that the benefits of competition should be
available to everyone.

Given this, it should be the burden of the company offering a discriminatory tariff
to show that its tariff meets an exception to the ban of such tariffs under §392.200.
In this case the majority opinion glosses over the question of whether the tariffs are
promotional programs,’ and concludes that the burden is on complaining parties
to show that the program is harmful to competition. The opinion then proceeds to

"There is at least a question of whether a program of one year in length qualifies as
“promotional”’, Case No. TT-97-473.
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discuss §392.200.3 RSMo. 2000. The opinion suggests that any promotional
program is by its nature discriminatory, but that a promotional program under
subsection 2 should be approved "so long as the offer is otherwise consistent with
the provisions of this chapter and approved by the Commission." The test,
concludes the majority, is whether SWBT tariffs give an unreasonable preference
or advantage. The opinion then simply concludes that the "preferences" are not
undue or unreasonable since they are similar to those used in the long distance
market. The opinion completely ignores the difference in the development of the
long distance market to the local market. It conveniently "forgets" previous findings
of this Commission that the local markets while "open" to competition are not yet
competitive in most areas of the state (unlike the long distance market) and need
more nurturing and oversight to fully develop. This is not an apple to apples
comparison. In short, the majority grinds up apples and tells us it has made orange
juice.

There is no question that the proposed tariffs are discriminatory. The benefits
of the tariff are available only to a particular class. SWBT's testimony reduced the
statute against discrimination to the ridiculous:

Commissioner Gaw: Let me ask you this question. Do you think it would
be appropriate for a telephone company to offer a particular promotional that would
only apply to residents - residential users who lived in houses painted red?

Mr. Hughes: | think that would depend - and I'm trying to come up with an
example for you while I'm answering this. | think that would depend, Commissioner,
on whether or not there was one house painted red in the state or if we thought there
was one on every block or every city or in every exchange or whatever, but - and the
reason | say that is if you - if someone - here's an example of one that | don't think
would be acceptable under the statute, okay, and that is in your scenario with a
house that's painted red.

If there is a promotion that is defined so what I'll call narrowly that there are only
a small, and when | say small, | mean a handful of customers or maybe only one
customer, | think that could be something that the Commission should look at. But
if it's generally available, then I'm not sure.

But, Commissioner, and | can't recall the exact citation in the statute, but there
are some provisions to price below, as an example, below an exchange level as
well in the statute.

So | think the statute is very broad in the guidance that it gives as far as
interpretation on allowing the marketplace to work in a competitive environment.
And you may be familiar - | can't right at my fingertips point to that cite in the statute,
but you may be familiar with it.?

Continuing later in the testimony of Counsel:

Mr. Curtis: And | was surprised to hear you say that classes can be created
on virtually any basis and discounts awarded under that statute. Is that generally
what you were suggesting?

2See Volume 4 of Transcript, pages 392 and 393.
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Mr. Hughes: | believe the statute is very broad, yes.

Mr. Curtis: And you maybe drew the line at customers who had red houses
because there might be just a very small number of those red houses?

Mr. Hughes: That's what | stated.

Mr. Curtis: But you - if we could posit that within a - within Southwestern
Bell's exchanges brick houses constitute 35 percent of the homes, that would be
a large enough group that clearly a discount could be given to all Southwestern Bell
customers who had brick houses, is that correct?

Mr. Hughes: That's correct.

Mr. Curtis: Okay. Let me ask this further. Could you also say that
households in which you can produce one family member who has red hair would
be entitled to a discount under your theory?

Mr. Hughes: | guess, theoretically only, | can do that, but - yes.

Mr. Curtis: You could do that?

Mr. Hughes: | think you could.?

By agreeing with SWBT (under SWBT's interpretation the prohibition against
discrimination in telecommunications tariffs is meaningless), this Commission
pronounces that Missouri law against discrimination among telecommunications
customers is a mirage.

Analysis should first be made to determine whether the tariffs were truly
"promotions". Although the parties did not raise this issue, | am concerned that
the length of the tariffs might be too long to qualify as a promotion. If the tariffs are
found to be promotions, then the company should show to the Commission that
the discrimination is consistent with the purposes of the telecommunications act,
including that it meets the purposes of Chapter 392 found in §392.185. No such
analysis of the discrimination is made by the majority.

One company dominates the marketplace in Missouri. SWBT has 88% of the
local customer business in Missouri while the remainder divides 12% among
them. The exact percentages possessed by each CLEC are not yet disclosed. In
this environment, by targeting CLEC customers who have left Bell, Bell is attacking
a particularly vulnerable group of "niche competitors" rather than participating in
healthy robust competition. If this marketplace were truly competitive, all carriers
would be more likely to offer promotions open to everyone. Wal-Martand Sears don't
make a habit of excluding customers from their sales promotions. The availability
of promotions to all customers is the kind of benefit envisioned by the 1996 Act.

This Commission has an obligation to promote the growth of competition in
this state until a different direction is provided by the Legislature. Itis unclear today
that the grand experiment of 1996 will succeed. Recent financial failings of major
telecommunication companies and continued dominance of local market shares
by incumbents certainly do not give confidence. However, until that different
direction is given, the Commission must nurture the development of competition
and ensure that all receive its benefits. That means that a discriminatory tariff must
be found not to create undue or unreasonable advantage or preference. A

3 See Volume 4 of Transcript, pages 405 and 406.
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promotion that is inconsistent with the purpose and intent of the Act, should not be
allowed. In this case the waiver of the reconnection fee is not much of a concern
and in fact, approval after proper and thorough analysis might be appropriate. But
| must dissent from a broad order that gives no analysis as to whether these tariffs
are healthy for the local telecommunications markets, places no burden on the
company to demonstrate the same, and provides little protection for consumers
from discriminatory calling plans in a fragile and underdeveloped state of compe-
tition. Our policies should encourage pricing plans that offer reduced rates for
everyone. That is the spirit of competition promoted in the Telecommunications
Act, but that is not the spirit of the majority opinion.

In the Matter of the Tariff Filing of Sprint Missouri, Inc., d/b/a
Sprint to Modify Rates in Accordance with Sprint's Price Cap
Regulation Pursuant to Section 392.245, RSMo 2000.*

Case No. IT-2003-0166
Decided December 10, 2002

Telecommunications §14. The Commission approved the company's proposed tariff
revising the company's General Exchange tariff, finding that the tariff modifies rates in
accordance with the price cap statute, Section 392.245, RSMo 2000. The proposed tariff
adjusts the company's basic rates by the change in the CPI-TS as required by Section
392.245.4; updates its maximum allowable prices for non-basic services and adjusts certain
rates as allowed by Section 392.245.11; and adjusts certain switched access rates and
rebalances local rates as in accordance with the provisions of Section 392.245.9.

The Commission rejected the argument of the Office of the Public Counsel that the company's
rate rebalancing was not supported by appropriate cost studies.

Rates §110. The Commission approved the company's proposed tariff revising the company's
General Exchange tariff, finding that the tariff modifies rates in accordance with the price cap
statute, Section 392.245, RSMo 2000. The proposed tariff adjusts the company's basic rates
by the change in the CPI-TS as required by Section 392.245.4; updates its maximum allowable
prices for non-basic services and adjusts certain rates as allowed by Section 392.245.11;
and adjusts certain switched access rates and rebalances local rates as in accordance with
the provisions of Section 392.245.9.

The Commission rejected the argument of the Office of the Public Counsel that the company's
rate rebalancing was not supported by appropriate cost studies.

ORDERREGARDING TARIFF

On October 25, 2002, Sprint Missouri, Inc., d/b/a Sprint, filed a proposed tariff
revising the company's General Exchange tariff. At the same time, Sprint filed

* The Commission, in an order issued on January 23, 2002, denied applications for rehearing.
This case was appealed to Cole County Circuit Court (03CV323400). Please refer to Case
Nos. IT-2003-0167, IT-2003-0168, IT-2003-0169 and IT-2003-0170 for other orders.



22 SPRINT MISSOURI
12 Mo. P.S.C. 3d

revisions to the following tariffs: Message Telecommunications Service (Case No.
IT-2003-0167); Private Line Service (Case No. IT-2003-0168); and WATS (Case
No. IT-2003-0169); and Access Service (Case No. IT-2003-0170). The proposed
tariffs bear an effective date of December 11, 2002.

On November 5, 2002, the Office of the Public Counsel filed a motion requesting
that the Commission suspend the tariff and schedule a hearing in this matter.
Public Counsel argues that a hearing is necessary to determine whether or not the
proposed maximum allowable prices of non-basic services and adjustments
made to rates comply with Section 392.245.11, RSMo' and the Commission's
October 17, 2002 decision in In the Matter of the Tariff Filing of Sprint Missouri, Inc.
d/b/a Sprint to Increase the Residential and Business Monthly Rate for the
Metropolitan Calling Area (MCA) Plan, Case No. TT-2002-447. Public Counsel
also states that suspension and a hearing is necessary to review the proposed
adjustment of switched access rates and rebalancing of local rates under Section
392.245.9, RSMo. Public Counsel alleges that the adjustments and rebalancing
are not supported by competent and substantial evidence of a properly constructed
cost study and were not conducted pursuant to any investigation by the Missouri
Public Service Commission as required by Section 392.245.

On November 8, 2002, Sprint filed its response to Public Counsel's motion to
suspend. Sprint claims that Public Counsel's motion is without merit and should
be denied. Sprint states that it has satisfied all statutory obligations related to its
tariff change requests. Sprint argues that as a Price Cap company, Sprint's tariff
modifies rates in accordance with the Price Cap statute, Section 392.245, RSMo.
Sprint indicates that its filing proposes to adjust its basic rates by the change in the
CPI-TS as required by 392.245 .4; updates its maximum allowable prices for non-
basic services and adjusts certain rates as allowed by 392.245.11; and adjusts
certain switched access rates and rebalances local rates in accordance with the
provisions of Section 392.245.9.

Sprint notes that Public Counsel claims that the Company's rate rebalancing
is not supported by appropriate cost studies and that Section 392.245.9 requires
the PSC to conduct an investigation. Sprint points out that Public Counsel's
argument is the same one that it made last year in Sprint's 2001 annual price cap
case, TR-2001-251, and that the Commission rejected the argument at that time.
Sprint states that in that case, the Commission ruled that Sprint meets or exceeds
the simple mathematical formula contained in the statute and that ample support-
ing cost material was provided and reviewed. The Cole County Circuit Court
affirmed the Commission's order in Case No. 02CV323112.

Sprint also notes that Public Counsel requests an evidentiary hearing to
examine whether Sprint's proposed maximum allowable prices for non-basic
services are compliant with statute and prior Commission orders. Sprint argues
that a calculator is all that is needed to make this determination and that evidentiary
hearings would be an unnecessary and unwarranted delay that would needlessly
expend Commission and company resources. Sprint also states that the
Commission's order in the MCA Plan case, Case No. TT-2002-447, has no effect

" Although Public Counsel initially cites Section 342.245, it appears that Public Counsel is
referring to Section 392.245.
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on this tariff filings. Sprint indicates that the issue in Case No. TT-2002-447 was
whether statutes allow price regulated companies to "bank" increases in maxi-
mum allowable rates from one year to the next or if companies have to "use-it-or-
lose it" in regards to the annual eight percent increase. Sprint notes that the
Commission ruled that "the statute provides a 'use it or lost it' price cap mecha-
nism...." Sprint states that its current tariff revisions do not include any increase
that exceeds eight percent, and therefore, the "banking" argument is not relevant.
Sprint also indicates that its tariff filings do not propose adjustments to the actual
rate for MCA service.

Staff filed a response to the motion to suspend on November 14, 2002. Like
Sprint, Staff noted that in Case No. TR-2001-251, the Commission found that Sprint
meets or exceeds the simply mathematical formula found in the statute and that
ample supporting cost material was provided and reviewed. Staff notes that the
Commission's order in Case No. TR-2001-251 has been affirmed by the Cole
County Circuit Court, and although on appeal to the Western District Court of
Appeals, the Commission's order has not been stayed and remains in force. Staff
states that the supporting cost studies were before the Commission in TR-2001-
251, and that the Commission made its initial determination under Section
392.245.9 at that time and need not revisit it in this case. Staff requested that it be
allowed additional time to complete its review of the proposed tariff and file its
recommendation.

On November 26, 2002, Staff filed its Memorandum and Recommendation.
Staff recommends that the Commission approve the proposed tariffs in Case Nos.
IT-2003-0166, 1T-2003-0167, 1T-2003-0168, 1T-2003-0169, and IT-2003-0170.
Staff states that it has reviewed the rebalancing adjustments and finds them
consistent with Sections 392.245.8 and 392.245.9, RSMo. Staff also notes that it
has reviewed the CPI-TS adjustments and finds them consistent with Section
392.245.4, RSMo. Staff further explains that Sprint proposes to increase many of
its maximum allowable prices for non-basic services by eight percent or less;
however, the company is proposing to only increase selected, non-basic rates by
the eight percent or less. Staff notes that Sprint has increased the maximum
allowable price for certain Metropolitan Calling Area (MCA) services, but has not
increased any MCA rates. Staff again indicates that it has reviewed the adjustments
and has found that they are consistent with Section 392.245.11.

On December 5, 2002, the Commission issued an order directing Staff and
Sprint to file additional pleadings clarifying the changes being made to MCA service
in Sprint's proposed tariff. On December 9, 2002, Sprint filed a pleading indicating
that it was withdrawing Section 50, the portion of the tariff that proposes to adjust
the maximum allowable prices for MCA services. Staff filed its response to the
Commission's Order Directing Filing on December 9, 2002.

On December 10, 2002, Public Counsel filed a supplemental pleading coun-
tering the arguments of Sprint and Staff and more fully developing Public Counsel's
position as to why it believes that the tariffs should be suspended. Also on
December 10, 2002, Sprint filed a Motion to Strike Office of the Public Counsel's
Response To Staff and Sprint's Supplemental Pleadings. Sprint notes that Public
Counsel moved to suspend Sprint's tariffs on November 5, 2002. Sprint filed its
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response to the motion to suspend on November 8, 2002.2 Public Counsel did
not file a reply within the ten-day period found in Commission Rule 4 CSR 240-
2.080.16. Sprint notes that on December 5, 2002, the Commission issued an order
directing the parties to respond to a specific question regarding the MCA Plan.
Sprint indicates that Public Counsel's December 10th pleading goes far beyond
the scope of the Commission's Order Directing Filing, and instead addresses
topics such as an alleged misapplication of the CPI increase, re-argument of the
application of the rebalancing formula, re-argument of Public Counsel's request
for hearing of Sprint's 2001 Price Cap filing, re-argument of costing and application
of the Price-Cap formula for both the 2001 and 2002 Price Cap filings, and re-
argument of Public Counsel's request for public hearings. Sprint requests that the
Commission strike Public Counsel's pleading in that it goes beyond the scope of
the Commission's Order Directing Filing and is a belated attempt to file a reply
pleading after the deadline for doing so.

The Commission finds that Public Counsel's December 10 filing goes far
beyond the scope of the Commission's December 5, 2002, order and is an untimely
response to the November 5, 14, and 26 filings of Sprint and Staff. Therefore, the
Commission will grant Sprint's Motion to Strike.

The Commission has reviewed the proposed tariff, tariff file number JI-2003-
0998, and the parties' filings. The Commission finds that the proposed adjust-
ments comply with Section 392.245. The Commission also notes that Case No.
TT-2002-447 addressed the issue of "banking" and is not applicable to this case.
Furthermore, the Commission determines that, as discussed in Case No. TT-
2001-251, Sprint's cost studies meet the statutory requirements and the company's
calculations for non-basic services pass the statutory mathematical test. The
Commission finds that the proposed tariff should be approved; however, the
Commission notes that the tariffs bear an effective date of December 11, 2002, just
one day following the issuance of this order. Therefore, the Commission will briefly
suspend the tariffs in order to allow a longer period between the issuance of this
order and the effective date of the tariffs.

IT IS THEREFORE ORDERED:

1. That effective December 11, 2002, the proposed tariff sheets (Tariff No. JI-2003-
0998), filed by Sprint Missouri, Inc., d/b/a Sprint, on October 25, 2002, and amended on
November 6, 2002, November 21, 2002, December 6, 2002, and December 9, 2002, are
suspended for a period of seven days, until December 18, 2002.

2. That the proposed tariff sheets (Tariff No. JI-2003-0998), filed by Sprint Missouri,
Inc., d/b/a Sprint, on October 25, 2002, and amended on November 21, 2002, are approved
to become effective on December 18, 2002.

3. Thatthe Motion to Strike Office of the Public Counsel's Response to Staffand Sprint's
Supplemental Pleadings, filed on December 10, 2002, by Sprint Missouri, Inc. d/b/a Sprint, is
granted.

2 Although the dates of Staff's pleadings are not noted in Sprint's Motion to Strike, Staff filed
a response to the motion to suspend on November 14, 2002. Staff then filed its Recommen-
dation and Memorandum on November 26, 2002.
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4. That except for Ordered Paragraph No. 1, this order shall become effective on
December 18, 2002.

Murray, Lumpe, and Forbis, CC., concur.
Simmons, Ch., and Gaw, C., dissent.

Ruth, Senior Regulatory Law Judge

The Staff of the Missouri Public Service Commission, Com-
plainant, v. Osage Water Company, Respondent.

Case No. WC-2003-0134
Decided December 10, 2002

Water §10. Section 393.145.1, RSMo 2000 provides that "if the commission shall determine
that any sewer or water corporation having one thousand or fewer customers is unable or
unwilling to provide safe and adequate service or has been actually or effectively abandoned
by its owners ...the commission may petition the circuit court for an order attaching the assets
of the utility and placing the utility under the control and responsibility of a receiver."
Water §10. The Commission directed its Staff to seek appointment of a receiver after it found
that a small water and sewer company had been effectively abandoned by its owners, where
a lack of available capital, poor management practices, and conflict between the owners,
made it unlikely that the company could continue to provide service to its customers.
Water §10. The Commission directed its Staff to seek appointment of a receiver after it found
that a small water and sewer company was unable or unwilling to provide safe and adequate
service because of its desperate financial situation.

Evidence, Practice and Procedure §24. The Commission permitted the part owner of a
small water and sewer company to appear both as a witness and as attorney for the company
where the need to expedite the hearing did not allow enough time to permit the company to
obtain alternative legal counsel and where it would be manifestly unjust to deny the company
legal representation.

APPEARANCES

Gregory D. Williams, Attorney at Law, Highway 5 at 5-33, Post Office Box 431,
Sunrise Beach, Missouri 65079, for Osage Water Company.

Thomas E. Loraine, Attorney at Law, Loraine and Associates, 4075 Highway
54, Suite 300, Osage Beach, Missouri 65065, for Hancock Construction Company.

M. Ruth O'Neill, Legal Counsel, Office of the Public Counsel, Post Office Box
7800, Jefferson City, Missouri 65102, for the Office of the Public Counsel and the
public.

Keith R. Krueger, Deputy Counsel, Missouri Public Service Commission, Post
Office Box 360, Jefferson City, Missouri 65102, for the Staff of the Missouri Public
Service Commission.

REGULATORY LAWJUDGE: Morris L. Woodruff
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REPORTAND ORDER

SUMMARY

The Commission determines that Osage Water Company has been effectively
abandoned by its owners and that it is unable or unwilling to provide safe and
adequate service to its customers. The Commission directs its Staff to file a petition
in circuit court seeking an order attaching the assets of Osage Water and appointing
a receiver to take control and responsibility of the company. The Commission also
directs its Staff to seek a determination from the circuit court that Osage Water
Company should not be returned to its owners but rather should be liquidated by
the receiver, acting in the best interest of the company's customers.

FINDINGSOFFACT

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The Commission in making this decision has considered the
positions and arguments of all of the parties. Failure to specifically address a piece
of evidence, position or argument of any party does not indicate that the Commis-
sion has failed to consider relevant evidence, but indicates rather that the omitted
material was not dispositive of this decision.

Procedural History

On October 7, 2002, the Staff of the Commission filed a complaint against
Osage Water Company. Staff alleged that Osage Water is unable or unwilling to
provide safe and adequate service. Staff further alleged that Osage Water has been
abandoned by its owners. Staff's complaint asks the Commission to direct Staff
to file a petition in circuit court to attach the assets of Osage Water and place Osage
Water under the control and responsibility of a receiver. Staff further requests that
the Commission direct Staff to seek a finding from the circuit court that control and
responsibility for Osage Water should not be returned to the owners of Osage Water
and that instead the assets of the company should be liquidated.

Along with its complaint, Staff filed a motion requesting that the Commission
expedite its consideration of the complaint. As the basis for this motion, Staff
alleged that there was an imminent danger that the customers of Osage Water
would lose their water or sewer service. Staff requested that Osage Water be
required to answer the complaint on or before October 18, and that the case be
scheduled for an evidentiary hearing as soon as possible. Staff further requested
that the Commission expedite its consideration of the complaint by modifying its
customary procedures to not accept prefiled testimony and instead hear all
testimony live at the hearing. Staff requested that the hearing be scheduled on or
before November 1.

In response to Staff's complaint and motion for expedited treatment, on October
7, the Commission issued a notice informing Osage Water of the complaint and
an order directing Osage Water to file its answer to the complaint no later than
October 18. On October 8, the Office of the Public Counselfiled a pleading indicating
that it joined in the complaint filed by Staff and also requested expedited consid-
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eration. On October 10, Hancock Construction Company filed a pleading in which
it indicated that it wished to join in the complaint and requested permission to
intervene. The Commission granted Hancock's application to intervene on October
21.

On October 11, in keeping with Staff's request that consideration of its complaint
be expedited, the Commission issued an order setting the complaint for hearing
on October 24. That order also directed that all testimony be presented live at the
hearing and indicated that post-hearing briefs would not be permitted. Instead, the
parties were directed to present oral arguments at the conclusion of the evidentiary
hearing.

On October 17, Osage Water filed its answer to the complaint. Osage Water
admitted that it was experiencing financial difficulties but denied that the appoint-
ment of a receiver was necessary or appropriate and instead asked the Commis-
sion to order its Staff to commence a rate case to afford a rate increase for the
company.

Along with its answer, Osage Water filed a motion arguing that an expedited
hearing on Staff's complaint was unnecessary and unfair. Osage Water urged the
Commission to strike the expedited hearing and to instead schedule a prehearing
conference for the purpose of discussing a more extended procedural schedule.
On October 21, Staff and Public Counsel filed responses to Osage Water's motion
to strike the expedited hearing. Both urged the Commission to proceed with the
expedited schedule. The Commission denied Osage Water's motion on October
22.

The day before the hearing, on October 23, Staff filed a motion asking the
Commission to disqualify Osage Water's legal counsel, Gregory D. Williams, from
representing Osage Water at the hearing. Staff's motion indicated that Greg
Williams had been subpoenaed to testify at the hearing, and suggested that he
should, therefore, be disqualified from appearing as counsel in a matter in which
he would be a witness. When the hearing began on October 24, Greg Williams
presented a written motion recognizing that he would be required to appear as a
witness and for that reason requesting that the hearing be continued for at least
ninety days to allow Osage Water to obtain other legal counsel.! As an alternative,
Greg Williams requested that the Commission recognize that to require Osage
Water to proceed to hearing without legal counsel would result in an undue
hardship, and for that reason, permit Greg Williams to serve as legal counsel for
Osage Water while also appearing as a witness.? The presiding judge ruled that
Greg Williams, as half owner of Osage Water, needed to testify. However, given
the nature of the allegations, the matter could not be continued for long enough to
permit Osage Water to obtain alternative counsel. It would, however, be manifestly
unfair to deny Osage Water legal representation at the hearing. Therefore, Staff's
motion to disqualify Osage Water's legal counsel was denied, and Greg Williams
was permitted to appear both as a witness and as legal counsel for Osage Water.®

" Transcript Page 5, Lines 4-25, Page 6, Line 1.
2Transcript Page 6, Lines 2-12.
3 Transcript Page 22, Lines 8-13.
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Osage Water also filed a motion objecting to the expedited nature of the hearing,
arguing that the short notice denied it a fair opportunity to prepare a defense against
the allegations made in Staff's complaint. That motion was denied by the presiding
judge.* The Commission proceeded to hear evidence regarding Staff's complaint.
The hearing was not finished on October 24, and was continued on October 29, 30,
and 31. The hearing again resumed on November 14, and concluded on November
15. Staff, Public Counsel, Hancock, and Osage Water presented evidence.

Osage Water Company

Osage Water Company is a Missouri corporation that serves as a regulated
water and sewer utility, providing water and sewer services to the public in part of
Osage Beach, as well as in other developments on the shores of the Lake of the
Ozarks in Camden County, Missouri. It currently serves approximately 300 water
customers, of which, approximately 250 are also sewer customers.5

William P. (Pat) Mitchell and Gregory D. Williams each own fifty percent of the
voting stock of Osage Water. Pat Mitchell and Greg Williams have been in the water
and sewer business together since 1992. At that time, in exchange for water and
sewer systems that he owned, Greg Williams obtained a share of the company that
had been founded by Pat Mitchell and his parents, Bill and Martha Mitchell, in the
late 1980s.° David L. Hancock, owner of Hancock Construction, an intervenor in
this case, also gained a share of Osage Water in 1992, but surrendered his voting
shares in the company in 1996.” He continues to own preferred stock in Osage
Water.

Prior to September of 2002, Pat Mitchell, Greg Williams, and Debra Williams
served as officers and directors of Osage Water. On September 3, 2002, Greg
Williams and Debra Williams submitted a letter to Pat Mitchell, as president of
Osage Water, in which they resigned as directors of the company. Greg Williams
also resigned as registered agent and Debra Williams resigned as secretary of
Osage Water.2 Greg Williams' term as an officer of Osage Water had previously
expired.® By resigning their corporate offices, Greg and Debra Williams hoped to
disassociate themselves from Osage Water because they did not want to continue
sharing ownership of a company with Pat Mitchell.” Greg Williams does, however,
continue to own 50 percent of the common stock in the company. Pat Mitchell
remains president of Osage Water and owns the other 50 percent of the common
stock in the company.'

4 Transcript Page 23, Lines 6-7.

5Transcript Page 450, Lines 22-24.

8 Transcript 271, Lines 18-25.

" Transcript page 1181, Line 1.

8 Exhibit 9.

9 Transcript Page 269, Lines 22-23.

0 Transcript, Page 89-90, Lines 16-25, 1-10.
" Transcript, Page 905, Lines 16-17.
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On September 4, 2002, Osage Water was administratively dissolved by the
Missouri Secretary of State. The notice of dissolution issued by the Secretary of
State indicates that the corporation was dissolved for "failing to file a correct annual
report to the Secretary of State."'? Greg Williams testified that, as the attorney for
Osage Water, he has taken steps to seek reinstatement of Osage Water's
corporate status.” However, exactly what Osage Water needs to do to obtain
reinstatement is not clear. When first asked why Osage Water was administratively
dissolved, Greg Williams testified that it was dissolved because of a mistake by
the Secretary of State's office and implied that it could be reinstated at any time.™
Later, when questioned further on the subject by a Commissioner, Greg Williams
testified that the underlying cause of the administrative dissolution was Osage
Water's failure to file a franchise tax report. Greg Williams also testified that Osage
Water did not owe a franchise tax and should not have been required to file a
franchise tax report.’® He indicated thatthe company has requested a tax clearance
letter and has prepared the required annual report and tendered it to the Secretary
of State. Later the same day, when further questioned by the presiding judge, Greg
Williams revealed that Osage Water owes approximately $3,000 in state withhold-
ing taxes that must be paid before Osage Water can be cleared for reinstatement
by the Secretary of State.'®

The Operation of Osage Water Company

For most of the time, until July 2001, the water and sewer operations of Osage
Water were handled by Water Laboratory Company through a contractual arrange-
ment."”” Water Laboratory Company is a corporation controlled by Pat Mitchell, and
Pat Mitchell served as the licensed water and sewer operator for Osage Water. That
meant that Pat Mitchell controlled the day-to-day operations of the water and sewer
systems, in addition to controlling the record keeping, bookkeeping, billing, and
customer-relations activities of Osage Water.'®

OnJuly 7, 2001, Pat Mitchell, who was also serving as president of Osage Water,
left all the company's records in boxes on the front porch of Greg Williams' law office.
The records were accompanied by a letter, addressed to Greg Williams, that began
"lamtired and broke. You wantall of assets you get all of the headaches", and ended
with "Good luck - you will need it." In between, the letter advised Greg Williams of
various tasks that needed to be performed to keep the company operating. The
letter was signed "William P. Mitchell, on vacation."®

2 Exhibit 21.

3 Transcript, Page 492, Lines 12-14.
4 Transcript, Page 283, Lines 6-17.
5 Transcript, Page 494, Lines 8-16.
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After the company records were left on their doorstep, Greg Williams and his
wife Debra J. Williams took over day-to-day operations of Osage Water, with Debra
Williams being named as manager of the company.?* Debra Williams continued
to manage Osage Water until September 1, 2002, when Pat Mitchell, acting as
president of Osage Water, signed an Operation and Maintenance Agreement with
Environmental Utilities, LLC. Under that agreement, Environmental Utilities, a
company owned by Greg and Debra Williams, was appointed as the agent for
Osage Water for the purpose of operating, maintaining, and repairing the water and
sewer utility systems owned by Osage Water. Environmental Utilities is authorized
by the agreement to collect the revenues owed to Osage Water and to use those
revenues to pay for the operation and maintenance of the water and sewer systems.
Any remaining revenues are to be applied to the debt owed by Osage Water to
Environmental Utilities under a promissory note held by Environmental Utilities.?'

Debra Williams now serves as manager for Environmental Utilities and in that
role continues to have day-to-day operating control over Osage Water's water and
sewer systems. The former employees of Osage Water are now employees of
Environmental Utilities.?? Osage Water, through the management of Environmen-
tal Utilities, continues to provide service to its water and sewer customers.

Osage Water Company's Financial Position

By all accounts, Osage Water is currently insolvent. Greg Williams testified that
"Osage Water Company lacks sufficient income with which to pay its debts as they
come due. It's able to pay its current operating expenses, but it is unable to pay
significant debt that it's incurred in the past."?® Pat Mitchell also testified that Osage
Water lacks sufficient income to pay its debts.?* Debra Williams testified that Osage
Water has an average monthly income of approximately $15,000. She also
indicated that average monthly expenses range around $12,000 to $13,000 not
counting repairs, meters, and other incidents that occur each month.?> That leaves
nothing available for making payments on Osage Water's substantial debt.

Much of Osage Water's debt is owed to its shareholders. Greg Williams, who
has provided legal services to the corporation over the last 8 - 10 years, claims in
excess of $500,000 in unpaid legal fees. Pat Mitchell, who also provided services
to the corporation, claims $360,000. David Hancock, an owner of preferred stock
in the corporation, has obtained a judgment for approximately $210,000, for
construction work he performed for the corporation. In addition, the Internal
Revenue Service is owed approximately $50,000 for past due federal withholding
taxes. Smaller, but still substantial debts are owed to various other suppliers of
goods and services. In total, Osage Water's debts exceed 1.13 million dollars.?®

20 Transcript, Page 59, Lines 14-18.
21 Exhibit 30.

22 Transcript, Page 64, Lines 14-22.
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If Osage Water is to survive and pay its existing debts it must either extinguish
some of its debts or obtain additional capital.?’ The current owners of Osage Water
are unwilling, or unable to pump more cash into the company. Greg Williams
testified that he was unwilling to make any additional capital contributions to Osage
Water unless he could be assured of earning a return on that capital. He also
testified that he was "quite certain the company does not have rates sufficient to pay
return on such capital, since it can't pay a return on its existing capital."® Debra
Williams testified that neither she nor her husband were willing to infuse new
capital into Osage Water.? Pat Mitchell simply testified that he has no cash that
he could place in Osage Water and that he did not know of anyone else that was
willing to put additional cash into the company.*°

Rather than infuse more capital into Osage Water, Greg Williams has taken
stepstotry to collectthe debtthat he is owed by Osage Water. On February 15,2001,
Osage Water gave Greg Williams a future advance deed of trust on all the property
it owns in Camden County.*" The purpose of the deed of trust was to secure a
promissory note that the company gave Greg Williams on the same day to cover
the debt that Osage Water owed Greg Williams for his legal work in representing
the company.*

On August 14, 2002, Greg Williams assigned the note and deed of trust to
Environmental Utilities,*® a company that Greg and Debra Williams formed with the
intent to take over the operation of Osage Water after Pat Mitchell abruptly ceased
operating that company in July of 2001. Thereafter, Debra Williams, as trustee on
the deed of trust, instituted a foreclosure action to sell the assets of Osage Water
on September 13, 2002, at the East front door of the Camden County Courthouse.**
At the same time, Environmental Ultilities filed an application with the Commission
seeking permission to operate the water and sewer systems of Osage Water if it
were the successful bidder at the foreclosure auction.® Pat Mitchell did not oppose
the foreclosure action against Osage Water's assets because he did not believe
that the company has any positive value.*®

Ultimately, the Staff of the Commission obtained an order from the Circuit Court
of Camden County that blocked the foreclosure action. As a result, Environmental
Utilities has not been able to acquire the assets of Osage Water, although it does
operate Osage Water through the previously described Operation and Mainte-
nance Agreement.®’

2 Transcript, Page 262, Lines 14-18.
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How did Osage Water get into such a cash starved position that it faced
foreclosure? Greg Williams and Pat Mitchell testified that Osage Water ran into
financial difficulty because the City of Osage Beach has overbuilt Osage Water's
existing water distribution and sewer collection systems. As a result, Osage Water
has lost some 220 customers to competition from the City of Osage Beach.®® Many
of the lost customers were among Osage Water's largest commercial customers
and Osage Water has had to try to replace them with less lucrative residential
customers.®®

While Osage Water has certainly suffered from its loss of customers to the City
of Osage Beach, that is not the only reason that Osage Water is having financial
difficulties. Testimony established that Osage Water has a history of non-compli-
ance with the Commission's regulatory requirements. In particular, Osage Water
has been totally unable to keep its books and records in the manner required by
the Commission's regulations. Osage Water has not followed the uniform system
of accounts prescribed by the National Association of Regulatory Commissioners
(NARUC) as required by the Commission's regulations. Even Pat Mitchell testified
that Osage Water has not kept its books in the appropriate manner.*°

Osage Water's inability to keep its books and records in a proper manner has
also caused it to fail to comply with the requirement that it file an annual report with
the Commission. Osage Water has not yet filed its 2001 annual report that was
due on April 15,2002. It has not filed its 2000 annual report. The 1999 annual report
was filed a year and a half late. Infact, all of Osage Water's annual reports after 1992
have been filed significantly late.*!

Failure to keep its books in proper order is not just a technical violation of the
Commission's rules. Without good records, the Commission is not able to perform
a good audit that would verify the company's expenses and revenues.*> Osage
Water's failure to keep good records has kept it from recovering the rates it might
have otherwise received in previous rate cases and it would make it difficult for
Osage Water to support an application for increased rates in the future.

In addition, Osage Water has mismanaged its relationship with its customers.
Staff's witness, James Merciel, offered credible testimony establishing that Osage
Water has failed to maintain a good relationship with its customers.**  Mr. Merciel
also established that Osage Water has a history of poor relations with housing
developers.** Yet another example of Osage Water's problems in dealing with a
developer came to the Commission's attention during the course of the hearing
when a dispute with the developer of the Eagle Woods subdivision threatened to
interrupt service to Osage Water's customers in that subdivision.
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Although Osage Water has improved its relationship with its customers since
Debra Williams took over management of the company's water and sewer
operations,* the legacy of poor customer relations would make it much harder for
the current owners to successfully operate the company.

Has Osage Water Company been Abandoned?

As set out in the conclusions of law section of this report and order, the statute
that governs the appointment of a receiver for a small water or sewer company
provides that the Commission may petition the circuit court to appoint a receiver if
it determines that the water or sewer company has been "actually or effectively
abandoned by its owners" or is "unable or unwilling to provide safe and adequate
service."*® One of the company's owners, Greg Williams, candidly admits that he
has resigned from all his former positions with Osage Water and that he has
abandoned the company.*” Staff's complaint attempts to establish that the
company's other owner, Pat Mitchell, abandoned Osage Water Company when he
left the company records on Greg Williams' front porch.

Pat Mitchell denies that he ever intended to abandon Osage Water. He instead
testified that when he left the records of the company on the Williams' doorstep he
merely intended to turn over control of the day-to-day operations of the company and
take a much-needed vacation. Whatever Mr. Mitchell's intent may have beenin July
of 2001, it is now apparent that he has not actually abandoned Osage Water. He
is currently functioning as president of the company and has entered into a
management contract with Environmental Utilities to provide for the day-to-day
operations of the company. Customers are still receiving water and sewer service
under these arrangements. Clearly, Osage Water has not been actually aban-
doned by at least one of its owners.

However, the statute permitting the Commission to seek appointment of a
receiver is not limited to situations where a utility has been actually abandoned by
its owners. The statute also permits the Commission to act when it finds that a utility
has been effectively abandoned by its owners. Osage Water has been effectively
abandoned by its owners.

Osage Water is an orphaned corporation with no means of long-term survival.
The two men that own and control the corporation have stated that they no longer
want to be in business with each other.*® Greg Williams and his wife have created
another company, Environmental Utilities, intending to acquire and operate the
utility systems owned by Osage Water.*® Environmental Utilities then attempted
to foreclose on Osage Water's assets, thereby putting Osage Water out of the utility
business.

Osage Water does not currently have enough money to pay its bills and,
according to Greg Williams, itis a virtual certainty that it will not have enough money
to pay its bills in the future.®® Pat Mitchell testified that Osage Water would need

4 Transcript, Page 856, Lines 1-15.

46 Section 393.145.1, RSMo 2000.
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approximately $180,000 in additional revenue each year in order to pay its operating
expenses and its accumulated debts, roughly doubling its current revenue.5' The
Company is currently spending all of its revenue on operation and maintenance
expenses, leaving nothing to be set-aside in reserve for surplus or contingencies.?
If Osage Water is unable to pay Environmental Ultilities for its services under the
management agreement, then Environmental Utilities might well cancel that
agreement, leaving no one willing or able to operate Osage Water's utility systems
and provide water and sewer service to its customers.5®

Yet, given the poor state of its record keeping, the continued conflicts between
its owners, and its inability to pay its legal counsel, it is highly unlikely that Osage
Water will be able to successfully bring a rate case before the Commission. There
is also no hope that any additional money will be invested in Osage Water since
there is little possibility that such an investment would ever be returned. Osage
Water has been sued by its creditors and one creditor, David Hancock, has obtained
a judgment for $216,000.%* The company also owes substantial sums of money
to both federal and state tax authorities.® Osage Water does not even have a bank
account so that it can avoid having its account seized by its creditors.® Under the
circumstances, there is little reason to believe that Osage Water will be able to
continue to provide service in the future.

Is Osage Water unable or unwilling to provide safe and adequate service?

In addition to having been effectively abandoned by its owners, Osage Water,
because of its financial difficulties and the conflict between its owners, is unable
to provide safe and adequate service to its utility customers. When questioned
about the company's ability to provide safe and adequate service, Pat Mitchell
repeatedly indicated that the service provided by the Osage Water was "barely safe
and barely adequate."™” That assessment, while perhaps accurate, is not reassur-
ing to the Commission.

Osage Water is teetering on the edge of an abyss. It has no money set aside
to pay for major repairs to its system and no one is willing or able to put more money
into the company in the event that such repairs are needed. Furthermore, Osage
Water's systems are not in good repair and it already has at least one major leak
in a water main that it has not been able to repair.®® Martin Hummel, an engineer
for the Staff, testified that such a leak could cause future problems with the operation
of the company's well and other equipment if it is not repaired.®® Mr. Hummel also
testified that because of a lack of money, Osage Water has been performing only
minimal maintenance on its systems.®
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The combination of systems in poor repair and the lack of money to pay for
major, essential repairs to those systems indicates a very grave danger that Osage
Water's customers could suddenly find themselves without water or sewer service,
and with limited prospects for timely restoration of that service. Some of Osage
Water's customers have already had a foretaste of that scenario.

In August of 2002, a pump burned out in Osage Water's well serving the
Broadwater Bay subdivision in Osage Beach. For a time the City of Osage Beach
sold water to Osage Water for the use of its customers but that emergency supply
was shut off after ten days when Osage Water and the city were unable to agree
upon the price to be paid for the water. Thereafter, Osage Water's customers in the
Broadwater Bay subdivision were without water.®' The water shutoff lasted for three
days and water service was restored only after Osage Water discovered that it had
insurance coverage that would pay for repairs to the well pump. If insurance
coverage had not been discovered, the water shutoff might have lasted much longer
as Greg Williams testified that Osage Water did not have the money needed to either
make repairs to the well or to continue to purchase water from the city. 62 When asked
whether Osage Water would have restored service to its customers if there had
been no insurance money, Debra Williams, manager of Osage Water at the time
of the outage, testified "I don't know how we could have. We had no money."

The Commission is very concerned that an outage similar to the Broadwater
Bay outage could be repeated at any time. If there is another major outage, Osage
Water clearly will not have the financial resources required to make the needed
repairs. Although Greg Williams testified that Osage Water does have very broad
mechanical failure and casualty insurance coverage, the Commission was not
provided with the details of that coverage and is not willing to accept possible
insurance coverage as a substitute for financially viability. If Osage Water is again
unable to make essential repairs to its system, its customers could be without
essential services for an extended period. Obviously, absence of service is neither
safe nor adequate service. Because of its desperate financial situation and the
continuing conflict between its owners, Osage Water simply is not able to assure
continued safe and adequate service to its customers.

CONCLUSIONS OF LAW

The Missouri Public Service Commission has reached the following conclu-
sions of law.

Osage Water is a public utility, a sewer corporation, and a water corporation as
those terms are defined in Section 386.020(42), (48) and (58), RSMo 2000. As
such, Osage Water is subject to the Commission's jurisdiction pursuant to Section
386.250(3) & (4), RSMo 2000.

4 CSR 240.50.030 requires water companies to maintain their records using
the uniform system of accounts issued by the National Association of Regulatory

8 Transcript, Pages 724-729.
52 Transcript, Page 213, Lines 2-6.
8 Transcript, Page 215, Lines 22-25.
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Utility Commissioners. 4 CSR 240-61.020 makes the same requirement of sewer
companies. The Commission found as a matter of fact that Osage Water has failed
to comply with the requirements of these regulations.

Section 393.140(6) and 4 CSR 240-10.080 require all water and sewer utilities
regulated by the Commission to file an annual report with the Commission on or
before April 15 of each year. The Commission found as a matter of fact that Osage
Water has failed to comply with this requirement.

Section 393.145.1, RSMo 2000, provides, in pertinent part:

If the commission shall determine that any sewer or
water corporation having one thousand or fewer customers is
unable or unwilling to provide safe and adequate service or has
been actually or effectively abandoned by its owners ... the
commission may petition the circuit court for an order attaching
the assets of the utility and placing the utility under the control
and responsibility of a receiver.

Section 393.145.3, RSMo 2000, provides, in pertinent part:

A receiver appointed pursuant to this section shall be
a responsible person, partnership, or corporation knowledge-
able in the operation of utilities.

Section 393.145.4, RSMo 2000, provides as follows:

The receiver shall give bond, and have the same
powers and be subject to all the provisions, as far as they may
be applicable, enjoined upon a receiver appointed by virtue of
the law providing for suits by attachment. The receiver shall
operate the utility so as to preserve the assets of the utility and
to serve the best interests of its customers. The receiver shall
be compensated from the assets of the utility in an amount to
be determined by the court.

Section 393.145.5 RSMo 2000, provides as follows:

Control of and responsibility for the utility shall remain
in the receiver until the utility can, in the best interest of its
customers, be returned to the owners. If the court determines
after hearing that control of and responsibility for the utility
should not, in the best interests of its customers, be returned
to the owners, the receiver shall proceed to liquidate the assets
of the utility in the manner provided by law.

The Commission has found as a matter of fact that Osage Water has fewer than
one thousand customers. It has also found that Osage Water has been effectively
abandoned by its owners and that it is unable or unwilling to provide safe and
adequate service to its customers. Therefore, the Commission concludes that the
requirements of the statute have been satisfied and that the Commission may
petition the circuit court for an order attaching the assets of Osage Water and placing
it under the control and responsibility of a receiver.
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Staff also requests that it be authorized to petition the circuit court to find that
control and responsibility for Osage Water should not, in the best interests of its
customers, be returned to its owners, and instead that the assets of the company
should be liquidated.

The Commission has determined that Osage Water has effectively been
abandoned by its owners and that it is unable or unwilling to provide safe and
adequate service. The Commission found that Osage Water is in dire financial
condition and that its owners no longer wish to be in business with each other.
There is no credible evidence in the record to suggest that those conditions would
improve if the utility were returned to the owners after being in the hands of areceiver.
Therefore, liquidation of Osage Water's assets is the best available option.

One of the duties of a receiver must be to protect the public interest. Indeed,
the whole reason to appoint a receiver is to ensure the continuation of safe and
adequate service to the utility's customers when it appears that the utility itself is
unable to do so. Section 393.145 uses the phrase "best interests of the customers"
twice. It would be contrary to the best interests of the customers to allow a receiver
to liquidate the assets of a utility in a manner that would prevent customers from
continuing to receive utility service. The Commission will therefore ask the court
to instruct the receiver to liquidate the assets of the company on terms that protect
the interest of all of the customers of the utility.

The Commission is particularly concerned that some of the utility systems of
Osage Water might be more easily sold than others. That raises the possibility that
economically non-viable systems that still must serve customers might be left
orphaned after the more valuable systems are sold. Therefore, the receiver must
be careful to ensure that any assets that are not immediately sold may still be
efficiently operated after other systems and assets are sold.

Section 393.145 does not contain any special venue provisions indicating
where the receivership action may be filed. In the absence of any special statutory
venue provisions, venue is governed by Missouri's general venue laws.* Under
Section 508.030, RSMo 2000, actions affecting title to real estate are to be brought
in the counties in which the real estate is located. Section 508.040, RSMo 2000,
requires that suits against a corporation must be brought in the county where the
cause accrued, or where the corporation maintains an office. Under either statute
the proper venue would be in Camden County. However, Section 386.600, RSMo
2000, provides that "[a]n action to recover a penalty or a forfeiture under this chapter
or to enforce the powers of the commission under this or any other law may be
brought in any circuit court in this state in the name of the state of Missouri ...." This
provision would appear to allow this action to be brought in any circuit court in the
state.

The circuit court has the authority to decide who will be named as receiver for
Osage Water, but the Commission will direct its Staff to recommend a receiver who
is not connected to Osage Water or any of its creditors.

64 State ex rel. Missouri Property and Cas. Ins. Guar. Ass'n. v. Brown, 900 S.W2d 268, 271
(1995).
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IT IS THEREFORE ORDERED:

1. That the General Counsel of the Commission shall, on behalf of the Commission
pursuant to Section 393.145, RSMo 2000, petition the appropriate circuit court for an order
attaching the assets of Osage Water Company and placing the utility under the control and
responsibility of a receiver.

2. That the General Counsel of the Commission shall, on behalf of the Commission
pursuant to Section 393.145, RSMo 2000, seek a determination from the appropriate circuit
court that Osage Water Company should not be returned to its owners but should rather be
liquidated by the receiver as discussed herein.

3. That this order shall become effective on December 20, 2002.
Simmons, Ch., Murray, Lumpe and Forbis, CC., concur
and certify compliance with the provisions

of Section 536.080, RSMo 2000.

Gaw, C., not participating.

In the Matter of the Joint Application of Missouri-American
Water Company, St. Louis County Water Company, d/b/a
Missouri-American Water Company, and Jefferson City Wa-
ter Works Company, d/b/a Missouri-American Water Com-
pany, for an Accounting Authority Order Relating to Security
Costs.*

Case No. WO-2002-273
Decided December 10, 2002

Water §1. The Commission determined that Missouri-American Water Company'’s request for
an accounting authority order permitting deferral of expenditures made to upgrade security
following the events of September 11, 2001, was reasonable under the circumstances and
should be granted.

Water §29. Missouri-American Water Company filed an application for an accounting
authority order relating to security costs. The company alleged that the costs were incurred
as a direct result of the unexpected and extraordinary events of September 11, 2001. The
company sought an accounting authority order so that it might recover some part of these costs
in a later rate case. The Commission concluded that an accounting authority order was
reasonable under the circumstances and should be granted.

Water §32. The Commission determined that Missouri-American Water Company’s request
for an accounting authority order permitting deferral of expenditures made to upgrade security
following the events of September 11, 2001, was reasonable in the circumstances and should
be granted. The Commission authorized the company to defer and book to Account 186
expenditures relating to security improvements and enhancements beginning September 11,
2001, and continuing through September 11, 2003.

* The Commission, in an order issued on January 23, 2003, denied applications for rehearing
in this case. This case was appealed to Cole County Circuit Court (03CV323385). See page
199, Volume 11, MPSC 3d for another order in this case.
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The Commission stated that it will continue to review accounting authority order requests on
a case-by-case basis and will grant or deny them as is reasonable according to the particular
circumstances of each case. The Commission declined to adopt the four-factor test proposed
by Staff.

The Commission determined that a utility must show a good and sufficient reason to justify
a deviation from the normal accounting rules, one that confers a more general benefit than
mere protection of the shareholders from regulatory law. In reviewing such requests, the
Commission must balance the interests of the company against the interests of the public, with
the public interest being given more weight.

APPEARANCES

Dean L. Cooper, Esq., Brydon, Swearengen & England, P.C., 312 East Capitol
Avenue, Post Office Box 456, Jefferson City, Missouri 65102, for Missouri-American
Water Company.

Stuart W. Conrad, Esq., Finnegan, Conrad & Peterson, 3100 Broadway, Suite
1209, Kansas City, Missouri 664111, for the St. Joseph Industrial Intervenors.

Jeremiah D. Finnegan, Esq., Finnegan, Conrad & Peterson, 3100 Broadway,
Suite 1209, Kansas City, Missouri 664111, for the City of Riverside, Missouri.

James B. Deutsch, Esq., and Marc H. Ellinger, Esq., Blitz, Bardgett & Deutsch,
308 East High Street, Suite 301, Jefferson City, Missouri 65101, for the City of Joplin,
Missouri.

Ruth O'Neill, Legal Counsel, Office of the Public Counsel, Post Office Box 7800,
Jefferson City, Missouri 65102, for the Office of the Public Counsel and the public.

Keith R. Krueger, Deputy General Counsel, Office of the General Counsel,
Missouri Public Service Commission, Post Office Box 360, Jefferson City, Missouri
65102, for the Staff of the Missouri Public Service Commission.

REGULATORY LAWJUDGE: Kevin A. Thompson, Deputy Chief.

REPORTAND ORDER

Syllabus

The Commission determines that Missouri-American Water Company's re-
quest for an Accounting Authority Order permitting deferral of expenditures made
to upgrade security following the events of September 11, 2001, is reasonable in
the circumstances and should be granted.

Procedural History

On December 10, 2001, Missouri-American Water Company, St. Louis County
Water Company and Jefferson City Water Works Company, the latter two doing
business as Missouri-American Water Company," filed their joint application for
an Accounting Authority Order relating to security costs.? These costs were

"OnJanuary 22,2002, the joint applicants advised the Commission that St. Louis County Water
Company and Jefferson City Water Company had merged into Missouri-American Water
Company, leaving Missouri-American as the single applicant.

2 An Accounting Authority Order is typically referred to in the utility industry as an AAO; this
usage will be followed here.



40 MISSOURI-AMERICAN WATER COMPANY
12 Mo. P.S.C. 3d

incurred, the joint application stated, as a direct result of the unexpected and
extraordinary events of September 11, 2001. The applicants soughtan AAO so that
they might recover some part of these costs in a later rate case. The applicants also
initially sought expedited treatment so that the order, if granted, would apply to costs
incurred during calendar year 2001.3

On December 12, the Office of the Public Counsel filed its response opposing
the joint application for an AAO and also opposing the request for expedited
treatment. Public Counsel stated that the joint applicants had not alleged facts such
as would support an AAO. Public Counsel further stated that expedited treatment
was unwarranted because it would obstruct Public Counsel's ability to adequately
investigate joint applicants' need for an AAO.

At a prehearing conference on December 17, the City of Joplin appeared by
counsel and moved to intervene; no parties objected and the presiding officer
granted the motion.* A group of industrial customers of Missouri American located
in St. Joseph, Missouri, AG Processing, Nestle USA, doing business as Friskies
Petcare, and Wire Rope Corporation of America, Inc., also appeared by counsel and
moved to intervene. Again, no parties objected and the presiding officer granted
the motion.® By its order of December 12, the Commission also adopted its
standard protective order for use in this case.

On December 26, the City of Riverside, Missouri, filed its application to
Intervene. On January 18, 2002, the Commission issued its Order Granting
Intervention and Adopting Procedural Schedule, granting Riverside's application
to intervene. The Commission also imposed a procedural schedule on the parties,
adopted its standard conditions and shortened the interval set by rule for re-
sponses to data requests.®

On February 28, Local 335 of the Utility Workers of America, AFL-CIO, applied
to intervene, stating that it is a labor organization that represents some 300
employees of Missouri-American in two bargaining units. On April 16, the
Commission granted Local 335's application to intervene over the objection of
Missouri-American. On May 17, Local 335 requested leave to withdraw as a party;
this request was granted on June 27.

On March 12, 2002, the Commission denied a motion to dismiss filed by Public
Counsel, modified the protective order to permit security-related information to be
designated Highly Confidential, and granted a motion to compel filed by Public
Counsel.

Pursuant to the procedural schedule, the parties filed direct, rebuttal and
surrebuttal testimony, as well as an agreed list of issues, and statements of their
positions on each of the issues. The Commission convened an evidentiary hearing
on June 27 and 28, 2002. All of the parties were represented at the hearing. The
Commission heard testimony from five witnesses and received 15 exhibits.

3 The companies originally sought an order by January 4, 2002.
4 Counsel for the City of Joplin did not file briefs.

5AG Processing, Nestle USA, d/b/a Friskies Petcare, and Wire Rope Corporation of America,
Inc., shall for convenience be referred to as the St. Joseph Industrial Intervenors. These
intervenors also filed an application to intervene on December 17.

¢ See Rule 4 CSR 240-2.090.
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On July 2, 2002, the Commission issued a briefing schedule as agreed by the
parties at the close of the hearing on June 28. This schedule called for the filing
of a Late Filed Exhibit, No. 13, requested by the Commission on July 12; the filing
of any objections to that exhibit by July 26; the filing of simultaneous initial briefs on
August 15 and the filing of simultaneous reply briefs on August 30.

Late Filed Exhibit 13 (Highly Confidential) was filed on July 18. No party objected
to it and the Commission will receive it into the record of this proceeding.

On August 15, the City of Riverside filed its Agreed Motion to Modify the Briefing
Schedule. This pleading explained that the parties had agreed to extend the briefing
dates to August 20 and September 4, respectively. Accordingly, all parties filed their
initial briefs on August 20 and their reply briefs on September 4.

Discussion

The parties jointly submitted a list of issues for determination by the Commis-
sion. Each party also submitted a statement of its position on each issue. In setting
out the issues developed by the parties and the parties' stated positions on those
issues, the Commission seeks only to inform the reader of these items. The
parties' framing of the issues may not accurately reflect the material issues under
the applicable statutes and rules.

The issues formulated by the parties are only intelligible in the light of Staff's
proposal, presented in the Rebuttal Testimony of Janis E. Fischer, that the
Commission adopt in this case four criteria by which to determine whether or not
an AAO should be granted, both for purposes of this case and for general
application. The four criteria proposed by Staff are as follows:”

1. The costs in question must equal or exceed
five percent of net income, calculated over the next preceding
12 months and excluding the costs sought to be deferred.

2. Current rates must be inadequate to cover
the event.
3. The costs in question must result from either

an extraordinary capital addition or an extraordinary event
beyond the control of management.

4. There must be satisfactory reasons why the
utility cannot file a rate case to recover the costs in question.
Alternatively, the utility must file a rate case within 90 days of the
granting of the AAO.

The issues formulated by the parties in this case, and their positions on those
issues, are as follows:

1.  Should the Commission expressly adoptthe four criteria proposed by
the Staff for this Accounting Authority Order application?

All of the parties except Missouri-American took the position that the Commis-
sion should adopt the criteria suggested by Staff.

7 Ex. 6, pp. 10-12.
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A Do Staff's proposed criteria constitute an unlawful change in
statewide policy because such change would not be made through a rule
making proceeding?

Only Missouri-American took the position that the adoption by the Commission
in its resolution of this case of Staff's four proposed criteria would constitute a
violation of Chapter 536, RSMo.

B. If the Commission adopts the Staff's four criteria, then:

(1) Are the costs incurred and which are sought to be
deferred in this proceeding at least 5% of MAWC's regulated Missouri income,
computed before extraordinary items?

Only Missouri-American asserted that the costs at issue constituted at
least five percent of Missouri-American's annual net income.

(2) Are MAWC's current rates inadequate to cover the
event (i.e.,are MAWC's existing rates sufficient to cover the extraordinary cost
and still provide MAWC with areasonable expectation of earning its authorized
rate of return)?

Missouri-American took the position that the answer to this question could
not be ascertained. Staff does not contend that MAWC's current rates are adequate
to cover the extraordinary event; the other parties asserted that they were.

(3)(a) [Didtheexpensesresultfrom]anextraordinary capi-
tal addition that is required to insure the continuation of safe and adequate
service in which unique conditions preclude recovery of these costs through a
rate case filing?

Missouri-American asserted that it met both prongs of this criterion. Staff
took the position that Missouri-American satisfied one prong but not the other. The
other parties contend that Missouri-American did not meet either prong of this test.

(3)(b) [Didthe expensesresultfrom]anextraordinary event
that is beyond the control of the utility's management?

Missouri-American took the position that the costs in question met this
criterion. All of the other parties took the view that the expenditures in question were
made by Missouri-American's management under no binding compulsion of any
kind.

(4) Is there a sufficient reason why MAWC cannot re-
coverthe costs resulting from these expenditures through the normal rate case
process?

Missouri-American took no position on this criterion. However, in re-
sponse to Issue 1.B.(3)(a), Missouri-American pointed out that rate cases deal with
prospective costs, not costs already incurred. All of the other parties took the
position that Missouri-American was free to file a rate case at any time and that these
expenditures, if prudently made within the test year, could be recovered.

C. If the Commission does not adopt Staff's four criteria as
requirements to granting an AAO, are the costs incurred by MAWC to increase
security measures subsequent to the events of September 11, 2001, "extraor-
dinary, unusual, unique and non-recurring"?

Missouri-American asserted that they were; all of the other parties
insisted that they were not.
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2, Inlight of the above, should the Commission grantto

MAWC an Accounting Authority Order to defer recognition of the costs it

incurred and attributed to increased security needs after the terrorist attacks
of September 11,2001, in New York City and Washington, D.C.?

Missouri-American replied "yes" to this question; all of the other parties

replied "no."
3. Ifthe Commission grants MAWC an Accounting Authority Order:
A What conditions, ifany, should be reflected inthe Commission's
order?

Missouri-American argued that no conditions should be placed on any
AAO granted in this case. However, should the Commission require Missouri-
American to file a new rate case within a certain interval, Missouri-American asserts
that the interval should be at least two years. The St. Joseph Industrial Intervenors
took no position on this question. The City of Joplin simply restated its position that
no AAO should be granted. Public Counsel suggested that Missouri-American be
required to begin amortizing any amount deferred immediately. Staff contended
that Missouri-American should be required to file a new rate case within 90 days.

B. Should the Commission make any indications regarding fu-
ture ratemaking treatment of the deferred expenditures in the Commission's
order? If so, what indications should the Commission make?

Missouri-American stated that the Commission should support its secu-
rity upgrade by committing itself to approving all prudently incurred security
expenses and permitting their amortization over a three- to five-year period. The
other parties argued that the Commission should expressly defer ratemaking
treatment to a later case.

Findings of Fact

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The Commission in making this decision has considered the
positions and arguments of all of the parties. Failure to specifically address a piece
of evidence, position or argument of any party does not indicate that the Commis-
sion has failed to consider relevant evidence, but indicates rather that the omitted
material was not dispositive of this decision.

The Parties:

Missouri-American Water Company is a Missouri corporation headquartered
at 535 North New Ballas Road, St. Louis, Missouri.® Missouri-American is a
subsidiary of American Waterworks Company, Inc.® American Waterworks is
headquartered in New Jersey.”® American Waterworks owns Missouri-American
as well as other regulated water utilities in other states.'" Missouri-American
operates nine water systems in the state of Missouri, providing public drinking

8 Ex. 3, pp. 3-4.

®Tr. 114, 156, 290; Ex. 4, pg. 7.
°©Tr. 156.

" Tr. 156.
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water service to some 418,089 customers in and around the communities of St.
Louis County, northern Jefferson County, parts of St. Charles County, Jefferson City,
Mexico, Brunswick, Warrensburg, St. Joseph, Joplin, and Parkville.'> Although
three affiliated entities jointly filed the application under consideration in this case,
two of them merged into the third, Missouri-American, as of December 31, 2001.%3
The merger was undertaken pursuant to a standard policy of American Waterworks
to operate in each state through a single entity in order to realize various savings
and cost efficiencies.™
The Staff of the Commission is represented by the Commission's General

Counsel, an employee of the Commission authorized by statute to "represent and
appear for the Commission in all actions and proceedings involving this or any
other law [involving the Commission.]"'®

The Public Counsel is appointed by the Director of the Missouri Department of
Economic Development and is authorized to "represent and protect the interests
of the public in any proceeding before or appeal from the public service commis-
sion[.]""®

Several parties were permitted to intervene in this matter. The Cities of Joplin
and Riverside are Missouri municipalities served by Missouri-American. The St.
Joseph Industrial Intervenors are a group of industrial customers of Missouri-
American located in St. Joseph, Missouri, including AG Processing, Nestle USA,
doing business as Friskies Petcare, and Wire Rope Corporation of America, Inc.
Local 335 of the Utility Workers of America, AFL-CIO, is a labor organization that
represents some 300 employees of Missouri-American in two bargaining units."”

Why Missouri-American Upgraded its Security:

The terrorist attack on the United States on September 11, 2001, was a tragic
event that resulted in great loss of life."® It caused an increased focus on the security
of utilities, particularly public drinking water utilities.'® Missouri-American received

2Ex. 1, pg. 1; Ex. 3, pg. 4.
8 Tr. 275.

*Tr. 275-76.
5 Section 386.071, RSMo 2000. Unless otherwise specified, all statutory references herein
are to the Revised Statutes of Missouri (RSMo), revision of 2000.

6 Sections 386.700 and 386.710.

70On May 17, Local 335 requested leave to withdraw as a party; this request was granted
on June 27.

8 Ex. 6, pg. 13. The record does not include a description of the events of September 11,
2001. As these are well-known to all Americans, the Commission will take notice that the
events of that day included the hijacking of four commercial airliners, two of which were
intentionally crashed into the two towers of the World Trade Center in New York City; another
was intentionally crashed into the Pentagon; and the last crashed in Pennsylvania. Many lives
were lost in the course of these events and the United States embarked upon a world-wide
war on terrorism. See Staff’s Initial Brief at 4 and 16, for the events of September 11, 2001,
and id., at 1 and 17-18, for the nation’s response to these events.

9 Ex. 1, pp. 2-3. The events of September 11, 2001, are commonly referred to as “9-11” and
will be so referenced here.



MISSOURI-AMERICAN WATER COMPANY 45
12 Mo. P.S.C. 3d

several advisories suggesting that a terrorist threat existed to public water supplies
in the United States.?® In November, 2001, the National Association of Regulatory
Utility Commissioners (NARUC) adopted a resolution urging water utilities "to take
all necessary and prudent precautionary steps to secure [their] facilities."*' Al-
though Missouri-American has always provided for the security of its facilities, its
management decided to upgrade and increase its security measures after 9-11.2
The particular steps taken were chosen in consultation with various state and
federal agencies, including this Commission and the Federal Bureau of Investi-
gation.? Missouri-American took these steps although it suffered no damage in
the events of 9-11.2* Likewise, no governmental entity ever ordered Missouri-
American to upgrade its security.?®

Missouri-American's management did not believe that it had an option to just
do nothing after 9-11.2% Frank Kartmann of Missouri-American testified, "l believe
we took the only action we could as responsible managers."” The climate of
opinion in the nation, and in the state, demanded immediate action because the
events of 9-11 had revealed the nation's vulnerability to terrorist acts.?® Staff's expert,
Janis Fischer, admitted: "I don't believe we would expect any company, any utility
company in the state of Missouri to not make some change in their procedures after
9-11."2 In Missouri, Governor Holden appointed the Missouri Security Panel to
examine security issues and necessary upgrades.®*® This panel included a Utility
Committee; a member of this Commission served on both the panel and the
committee.® The panel produced a "Best Practices" List that this Commission has
posted on its website.> The actions taken by Missouri-American are consistent
with the recommendations on this list.®* The actions taken by Missouri-American
in response to 9-11 were similar to the response of the government of Missouri,
which stationed troops at eight regional airports in the state, although no attacks
were made on Missouri soil on 9-11.3 Even Staff witness Fischer, who opposed
Missouri-American's request for an AAO, admitted that "it is prudent for both

20 This evidence is in part Highly Confidential. Ex. 1, pg. 3. [Ex. 1, Sch. FLK-1.]

21Ex. 1, Sch. FLK-2. This resolution specifically urged Commissions to consider granting AAOs
to cover the costs of upgraded security.

2 Ex. 1, pg. 4; Tr. 306.

ZEx. 1, pg. 5; Tr. 143.

2 Tr. 172, 185.

25 Tr. 307-308.

% Ex. 2, pp. 1-2; Ex. 4, pp. 20-21; Tr. 223-24, 301, 305-306.
27 Tr. 186; and see Tr. 224.

2 Ex. 2, pg. 2-3; Ex. 5, pg. 4; Tr. 224.
29Tr. 437.

30 Ex. 2, pp. 2-3.

STEX. 2, pg. 3.

32 Ex. 2, pp. 3-5.

3 Ex. 2, pg. 5.

3 Tr. 225-26.
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regulated and non-regulated businesses to seriously consider the adequacy of
their security measures in light of the September 11 attacks, and enhance those
measures as appropriate."3®

Prior to 9-11, security was the subject of much less emphasis.’*® Water is not
inherently dangerous, like electricity and natural gas, and so water utilities
generally had less security in place prior to 9-11 than did energy utilities.®” The
perceived threats at that time consisted of vandalism and mischief. However, that
emphasis changed overnight after 9-11.%° There was no reason, prior to 9 11, to
implement the sort of security arrangements since put in place. 4° During the 1990s,
in response to various terrorist acts, St. Louis County Water Company made
security improvements commensurate with the level of perceived risk.*' For
example, in response to the 1995 bombing of a federal building in Oklahoma City,
St. Louis County Water Company developed a bomb threat response procedure.*?
Since that time, Missouri-American has improved security at its facilities as part of
every capital project.**> There is no comparison between threats of terrorist attack
and threats of vandalism.* Additionally, public drinking water utilities are unique
because their product is ingested by the public.#> For this reason, a high level of
security is appropriate now that a realistic terrorist threat has materialized.*®

Missouri-American has not received any threat specifically targeting its facili-
ties.#” However, threats to the public water supply have been made since 9-11.4
The FBlissued an alert in October, 2001, regarding a threat to the nation's drinking
water.* Intelligence indicates that terrorist groups have collected information
regarding public water supply systems in the United States.*® Frank Kartmann of
Missouri-American testified that attacks on public water facilities in Orlando,
Florida, and Bridgeport, Connecticut, had been thwarted by the authorities.*'

3 Ex. 6, pg. 20.
% Ex. 2, pg. 9.
STEX. 4, pg. 22.
% Tr. 170.

% Ex. 2, pg.9; Tr.226.
40 Ex. 2, pg. 9.
41 Tr. 139.

42 Tr. 137, 191.
4 Tr. 191-92.
4“4 Ex. 5, pg. 6.
S Ex. 4, pg. 22.
4 Ex. 4, pg. 22.
47 Tr. 158.

4 Tr. 158.

“Ex. 5, pg. 4. The exhibit gives the date of the alert as October 2002, a date certainly in error
as the exhibit itself is dated May 2002.

S0Tr. 224.
5 Tr. 186-87.
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In October, 2001, officials of St. Louis-area utilities met with the St. Louis County
Police Office of Emergency Management.®? The police requested, but did not order,
each utility to review its security arrangements and make all possible improve-
ments in order to reduce the effect of a terrorist attack.>®

Particular Steps Taken By Missouri-American:

Missouri-American consulted with several agencies after 9-11, including the
Federal Bureau of Investigation. % The FBI advised Missouri-American regarding
the types of threats to secure against.®®> Missouri-American also consulted with
the Local Emergency Planning Commission of St. Louis County, a part of the State
Emergency Management Agency, the Missouri Department of Natural Resources,
the Missouri Highway Patrol, and the Governor's Special Advisor for Homeland
Security.®® While these agencies did not order Missouri-American to make any
specific improvements, they strongly encouraged the company to do so.%”

Missouri-American provided armed guards at some of its facilities.®® The
company also undertook increased water sampling.*® Missouri-American also
took steps to protect its computer network from attack.®® The costs of these items
represented expenses rather than capital investments.®'

By July 2002, about 70 percent of the new security measures planned by
Missouri-American were in place, including physical barriers and general "hard-
ening" of the facilities.? Other measures, such as cameras and detection devices,
remained to be installed.®® All of the work was expected to be completed by August,
2002.54

In St. Joseph, Missouri, most of the expenditures made were intended to
increase security at existing system components, such as tanks and mains, rather
than to enhance security at the new water treatment plant.®

Is An Accounting Authority Order Appropriate?

An AAO is an order of the Commission that authorizes a utility to defer
recognition of an expense associated with some extraordinary event from one

52 Ex. 5, pp. 4-5.

53 Ex. 5, pg. 5; Tr. 231.
5 Tr. 143.

%5 Tr. 143.

% Tr. 144-146.

57 Tr. 143, 144, 148, 188.
%8 Tr. 194.

59 Tr. 194.

6 Tr. 332.

61 Tr. 195.

62Tr. 194.

83 Tr. 194.

8 Tr. 194.

8 Tr. 225.
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period to another period.®® An extraordinary event, inturn, is one thatis both unusual
and rare.®” The ratemaking process is premised upon normality and regularity;
therefore, extraordinary events may call for extraordinary accounting treatment.%® An
AAO permits a utility to earn a higher rate of return and to enjoy enhanced cash flow.®
It also permits the utility to seek recovery of the deferred expense in its next rate case
and to avoid the negative effect on earnings that immediate recognition of the
expense would entail.”® Because they permit ratemaking consideration of items
outside the test year, AAOs should be used sparingly.”

The Commission's Staff opposes the AAO sought by Missouri-American in this
case, as does the Office of the Public Counsel.’?  Staff opposes Missouri-
American's request because Staff does not believe that the events of 9-11
constituted an extraordinary event with respect to Missouri-American.”® Staff also
seeks to persuade the Commission to adopt more stringent standards for the
consideration of AAOs generally.” Staff urges the Commission to use a new four
part test in order to avoid AAO requests that do not reasonably merit consideration;
that is, frivolous requests.”” However, Staff did not consider the present request
to be frivolous.™

The purpose of the AAO sought by Missouri-American is to protect against
service interruptions due to terrorist acts. 7’ Therefore, this AAO is similar to AAOs
sought with respect to extraordinary expenses caused by Acts of God.” It is also
similar to AAOs granted to cover the expenses of government mandates due to the
encouragement that Missouri-American received from various federal and state
governmental entities; however, no governmental entity ever ordered Missouri-
American to upgrade its security.” Three other state commissions have permitted
American Waterworks subsidiaries to defer expenses caused by security up-
grades following 9-11.%° However, Missouri-American will move forward with its
plan to increase security at its facilities even if the requested AAO is denied.®

In its November, 2001, resolution urging water utilities "to take all necessary
and prudent precautionary steps to secure [their] facilities," the National Associa-

% Ex. 6, pg. 3; Ex. 7, pg. 3.

57 Ex. 6, pp. 3-4.

% Ex. 6, pg. 4.

8 Ex. 6, pg. 6.

0 Ex. 6, pp. 6-7.

"EX. 7, pg. 3.

2 Ex. 6, pp. 9-13; Ex. 7, pg. 3.
3Tr. 457.

74 Ex. 6, pp. 9-13.

5 Tr. 416, 460-61.

5 Tr. 467.

TEX. 4, pp. 21-22.

8 EX. 4, pp. 21-22.

9 Tr. 307-308.

80 Tr. 290-293. The states are Virginia, West Virginia and Ohio.
81 Tr. 290.




MISSOURI-AMERICAN WATER COMPANY 49
12 Mo. P.S.C. 3d

tion of Regulatory Utility Commissioners (NARUC) specifically urged state com-
missions to consider granting AAOs to cover the costs of upgraded security.®? Frank
Kartmann of Missouri-American testified that the company's response to 9-11 was
extraordinary because it required the outlay of tremendous resources over a short
period of time.®® The present AAO application includes only expenditures made
after 9-11.%4 Ifthe requested AAO is not granted, Missouri-American will not be able
to recover the amounts it has spent to upgrade security.®

Federal funds for security upgrades may be available through the Environmen-
tal Protection Agency.®® Missouri-American has not yet applied for such funds, but
intends to do s0.8” Missouri-American's planned expenditures consist of both one
time costs and recurring costs. If the requested AAO is not granted, Missouri-
American will not recover any of the amounts expended for one-time, non-capital
costs or recurring costs.?® Additionally, Missouri-American would also lose
depreciation expenses and carrying costs even on the new capital assets.®

Edward J. Grubb, Missouri-American's accounting witness, was unable on
June 27, 2002, to state what return the company was actually earning at that time.*
However, he testified that it was about 11.0 to 11.2 percent as of December 31,
2001.°" Missouri-American's earnings for the year ending December 31, 2001,
were $22.38 million.®

Missouri-American presently plans to file a rate case in June 2003.% The water
industry in general is a rising cost industry, particularly in areas like St. Louis in
which large amounts of aging infrastructure must be replaced.®* Mr. Grubb stated
that such increased costs could well be greater than any savings realized from
Missouri-American's recent merger.%

Staff, as noted, opposes Missouri-American's AAO request.®® Applying its own
proposed four-factor test, Staff concluded that Missouri-American's request fails
three of the four parts of the test in that it is not material, not extraordinary and not

82 Ex. 1, Sch. FLK-2. This resolution specifically urged State Commissions to consider granting
AAOs to cover the costs of upgraded security.

8 Tr. 168.

8 Tr. 171.

8 Ex. 3, pg. 7; Ex. 4, pg. 8.
8 Tr. 202.

87 Tr. 202.

8 Tr. 346-47, 400.
8 Tr. 401-402.

9 Tr. 272-73.

91 Tr. 279.

92 Tr. 279.

% Tr. 316.

% Tr. 330.

% Tr. 330.

% Ex. 6, passim.
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within the proposed limitation.®” First, Staff witness Fischer testified that security
costs are notextraordinary for a water utility and, in any event, that the upgrades were
notrequired by any governmentagency.® Second, Fischer testified that the amount
proposed to be deferred is not material according to its proposed standard.®® Third,
Fischer testified that there is no reason that Missouri-American could not imme-
diately file a rate case to recover the costs of the security upgrade.'®

Edward J. Grubb testified for Missouri-American that, should Staff's measure
of materiality be adopted by the Commission, then the impact of Missouri-
American's increased security expenditures should be calculated on an annual-
ized basis.”" Grubb testified that Staff's proposed calculation, based on the 12
months following September 11, 2001, tended to lessen the financial impact of that
event.”? Staff also ended its calculation period in August 2002 rather than
September 2002.'% Staff also overstated Missouri American's 2001 regulated
Missouri income by including nonregulated items.'™ When these mistakes are
corrected, Grubb testified that the impact of the additional security expenditures is
well-above Staff's five percent materiality standard.®

Conclusions of Law

The Missouri Public Service Commission has reached the following conclu-
sions of law.

Jurisdiction:

The Missouri Public Service Commission has jurisdiction over the services,
activities, and rates of Missouri-American pursuant to Section 386.250 and Chapter
393.

Burden of Proof:

Missouri-American, which is seeking an order authorizing a deviation from
otherwise mandatory accounting rules, necessarily has the burden of showing that
such an order is appropriate in the circumstances.

What is an Accounting Authority Order (AAO)?

The Commission is authorized to "prescribe uniform methods of keeping
accounts, records and books, to be observed by . . . water corporations|[.]"1%
Pursuant to this authority, the Commission has promulgated its Rule 4 CSR 240-

50.030(1), which requires water corporations to utilize the Uniform System of
Accounts issued by the National Association of Regulatory Utility Commissioners

7 Ex. 6, pp. 12-13.

% EXx. 6, pp. 13-16.

9 Ex. 6, pp. 16-19.

100 Ex. 6, pp. 19-21.

01 Ex. 4, pg. 12.

102 Ex. 4, pg. 12.

103 Ex. 4, pg. 13.

104 Ex. 4, pg. 14.

95 Ex. 3, pg. 7; Ex. 4, pg. 14.
106 Section 393.140(4).
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(NARUC) in 1973 and revised in July, 1976. The Commission is also authorized
"after hearing, to prescribe by order the accounts in which particular outlays and
receipts shall be entered, charged or credited."'"

An AAO is an order of the Commission authorizing an accounting treatment for
a transaction or group of transactions other than that prescribed by the Uniform
System of Accounts. Itis an accounting mechanism that is generally used to permit
deferral of costs from one period to another.'® The items deferred are booked as
a regulatory asset rather than as an expense, thus improving the financial picture
of the utility in question during the deferral period.'® During a subsequent rate case,
the Commission determines what portion, if any, of the deferred amounts will be
recovered in rates. It has been said that AAOs should be used sparingly because
they permit ratemaking consideration of items from outside the test year:'"°

The deferral of cost from one period to another period for the
development of a revenue requirement violates the traditional
method of setting rates. Rates are usually established based
upon a historical test year which focuses on four factors: (1) the
rate of return the utility has an opportunity to earn; (2) the rate
base upon which a return may be earned; (3) the depreciation
costs of plant and equipment; and (4) allowable operating
expenses.

Should the Commission Adopt the Four-Factor Test Proposed by Staff?

The Commission's Staff urges the Commission to use this case as an
opportunity to adopt a new four-part test for AAOs. Staff has taken this position in
other recent cases involving AAOs and the Commission has not adopted it.""
Missouri-American strenuously opposes Staff's proposal; the other parties are
willing to accept it.

Staff's proposed four-factor test is as follows:

Materiality: The amount proposed for deferral must be material in that it equals
or exceeds five percent of the utility's Missouri regulated annual income, excluding
the precipitating event.

Magnitude: The amount proposed for deferral must be of such magnitude that
it cannot be covered by current revenue and still permit the utility a reasonable
expectation of earning its authorized rate of return.

07 Section 393.140(8).
%8 In the Matter of Missouri Public Service, 1 Mo.P.S.C.3d 200, 202 (Dec. 20, 1991).
109 ld

0 In the Matter of Missouri Public Service, 1 Mo.P.S.C.3d at 205, citing State ex. rel. Union
Electric Company v. Public Service Commission, 765 S.W.2d 618, 622 (Mo. App., W.D.
1988).

" E.g., In the Matter of Missouri Public Service and St. Joseph Light & Power, Divisions of

UtiliCorp United, Inc., Case No. GO-2002-175, decided by the Commission on November 14,
2002.
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Extraordinary: The amount proposed for deferral must result from an extraor-
dinary event, either an extraordinary capital addition or some event outside of
management control, such as a storm or flood.

Limitation: The utility must show a sufficient reason why it is not immediately
filing a rate case to recover the amount proposed to be deferred. Should the
Commission grant the AAO, the utility must file a rate case within 90 days.

Staff characterizes its proposed four-factor test as a summary of the criteria
examined by the Commission in recent AAO cases, a point that Missouri-American
vehemently denies.'? Staff urges the Commission to use this test in order to avoid
AAO requests that do not reasonably merit consideration; that is, as a way to avoid
frivolous requests.'"® Staff further supports its proposal by stating that its adoption
would "establish an ascertainable standard, which would enable utilities to know
how their application would be judged and would prevent the filing of cases that
have little merit [or] . . . little chance of approval.""**

Missouri-American opposes Staff's position and suggests that the Commis-
sion continue to use what Missouri-American characterizes as the "traditional test,"
that is, whether the expenditures in question are "extraordinary, unusual, unique
and nonrecurring."""® Missouri-American points out that the Commission has had
no difficulty in applying its traditional test. Further, Missouri-American suggests that
the adoption of Staff's proposed new test in this case for general application would
be unlawful in that it would constitute an evasion of the rule-making procedures
mandated by state statute.'®

The City of Riverside and the St. Joseph Industrial Intervenors, writing together,
contend that Staff's proposed four-factor test is "nothing more than a distillation of
[the Commission's prior AAQO] cases to provide a more precise analytical frame-
work for decisions.""'” Consequently, it is not rulemaking and its application in this
case would not be unlawful. Public Counsel argues that use of Staff's four-factor
test could be "helpful" and would provide "guidance" for the Commission when
considering AAO requests.

As noted previously, this Commission by its Regulation 4 CSR 240-50.020(1)
requires that water utilities in the state of Missouri use the Uniform System of
Accounts for water companies as published by NARUC in 1973 and revised in
1976. That regulation, properly promulgated pursuant to authority delegated to the

"2 Missouri-American Water Company’s Reply Brief, at 12 ff.
3 Tr. 416, 460-61.
4 Staff's Reply Brief, at 4.

5 Initial Brief of Missouri-American Water Company, at4; Staff's Reply Brief, at4. The parties
agree that the so-called “traditional test” was derived by the Commission from the language
of the Uniform System of Accounts.

6 See NME Hospitals, Inc. v. Department of Social Services, 850 S.W.2d 71, 74 (Mo. banc
1993).

"7 Initial Brief of the City of Riverside, Missouri, and St. Joseph Industrial Intervenors, at 21.
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Commission by statute,'® has the force and effect of law."® It is binding on
Missouri-American and, indeed, on this Commission as well.”® The Uniform
System of Accounts, in turn, describes Account 186, Miscellaneous Deferred
Debits, as follows:'*!

This account shall include all debits not elsewhere
provided for, such as miscellaneous work in progress, losses
on disposition of property, net of income taxes, deferred by
authorization of the Commission, and unusual or extraordinary
expenses, not included in other accounts, which are in process
of amortization, and items the proper final disposition of which
is uncertain.

This definition unmistakably lists items "deferred by authorization of the Commis-
sion" as merely one of several categories of debits properly to be recorded in
Account 186; another is "unusual or extraordinary expenses." For this reason, the
Commission has previously noted that its prior authorization is not, in fact,
necessary for the deferral of extraordinary expenses by water utilities.??

The Commission is expressly authorized "after hearing, to prescribe by order
the accounts in which particular outlays and receipts shall be entered, charged or
credited."'? "Statutory provisions relating to the same subject matter are consid-
ered in pari materia[.]"'* "Statutes in pari materia are intended to be read
consistently and harmoniously."'?® The reader must "interpret and apply statutory
provisions with reference to each other in order to determine legislative intent."'?
Thus, the Commission's authority at Section 393.140(8) to prescribe the account-
ing treatment to be given any particular item must be read together with its authority
at Section 393.140(4) to prescribe uniform methods of accounting. The purpose
of the authority at Section 393.140(8) is to permit accounting flexibility where such
flexibility is desirable. Because the statute does not specify any particular standard

18 Section 393.140(4).

19 State ex rel. Martin-Erb v. Missouri Commission on Human Rights, 77 S.W.3d 600, 607
(Mo. banc 2002), citing Missouri National Education Association v. Missouri State Board of
Mediation, 695 S.W.2d 894, 897 (Mo. banc 1985).

120 ld

21 National Association of Regulatory Utility Commissioners, Uniform System of Accounts for
Class A and B Water Utilities, 1973 (revised 1976), at 61, paragraph 186.A.

22 See In the Matter of Missouri-American Water Company, Case No. WR-2000-281 (Order
Concerning Non-unanimous Stipulation and Agreement, issued March 23, 2000). This order
was cited by Staff witness Fischer in her Rebuttal Testimony.

123 Section 393.140(8).

24 EBG Health Care lll, Inc. v. Missouri Health Facilities Review Commission, 12 S.W.3d
354, 360 (Mo. App. 2000).

125 ld

126 Phillips v. American Motorist Insurance Co., 996 S.W.2d 584, 587 n. 3 (Mo. App. 1999);
see also Board v. Eurostyle, Inc., 998 S.W.2d 810, 814 (Mo. App. 1999).
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to be applied in making such an order, this authority is committed to the sound
discretion of the Commission.'?

It is true, as the parties note, that the Commission has in the past used a
standard drawn from the Uniform System of Account's description of Account 186
in exercising this authority; however, that standard is not imposed by either statute
or rule. Indeed, the so called "traditional test" is not a standard so much as a
description of an item which may appropriately be deferred. The true standard
applicable to the Commission's exercise of its authority at Section 393.140(8) is
necessarily the standard by which such exercise of its discretion will be reviewed:
"Judicial review is to determine [the] lawfulness of the order under the statutes, as
well as reasonableness of the order and whether it is supported by competent and
substantial evidence on the whole record."'?® Missouri courts have already upheld
the Commission's authority to grant AAOs.'?® Thus, the only remaining issue is
whether the Commission's exercise of-or refusal to exercise-its authority under
Section 393.140(8) is reasonable under the circumstances.

The Commission will not adopt the four-factor test proposed by Staff for use in
this case. The Commission will continue to review AAO requests on a case-by-
case basis and will grant them or refuse to grant them as is reasonable according
to the particular circumstances of each case. With respect to the so-called
"traditional test," that is, whether the expenditures in question are "extraordinary,
unusual, unique and nonrecurring," the Commission points out that it is encom-
passed by the reasonable-under-the-circumstances standard. A utility must show
a good and sufficient reason to justify a deviation from the normal accounting rules,
one that confers a more general benefit than mere protection of the shareholders
from regulatory lag. In reviewing such requests, the Commission is mindful that
it must balance the interests of the company against the interests of the public, with
the public interest to be given more weight."*® As the Missouri Supreme Court has
stated:

The enactment of the Public Service Act marked a new
era in the history of public utilities. Its purpose is to require the
general public not only to pay rates which will keep public utility
plants in proper repair for effective public service, but further to
insure to the investors a reasonable return upon funds in-
vested. The police power of the state demands as much. We
can never have efficient service, unless there is a reasonable

27 See St. ex rel. Laclede Gas Company v. Public Service Commission, 535 S.W.2d 561,
567 (Mo. App. 1976).

28 St. ex. rel. Utility Consumers’ Council of Missouri, Inc. v. Public Service Commission, 585
S.W.2d 41, 47 (Mo. banc 1979); Missouri Gas Energy v. Public Service Commission, 978
S.W.2d 434, 436 (Mo. App., W.D. 1998).
129 St. ex rel. Office of the Public Counsel v. Public Service Commission of Missouri, 858
S.W.2d 806, 811 (Mo. App., W.D. 1993).
%0 The “dominant thought and purpose of the policy is the protection of the public . . . [and] the

protection given the utility is merely incidental.” State ex rel. Crown Coach Co. v. Public
Service Commission, 238 Mo. App. 287, _ , 179 S.W.2d 123, 126 (1944).
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guaranty of fair returns for capital invested. * * * These
instrumentalities are a part of the very life blood of the state, and
of its people, and a fair administration of the act is mandatory.
When we say "fair," we mean fair to the public, and fair to the
investors. '

Should the Commission Grant the Requested AAO?

Missouri-American seeks an AAO permitting it to defer various expenditures
incurred in improving the security of its facilities after 9-11. If the AAO is granted,
Missouri-American will attempt to recover these expenditures in its next general
rate case. Staff, Public Counsel, and the remaining intervenors oppose the
requested AAO. The question for the Commission is whether the requested AAO
is reasonable under all the circumstances.

Some of the opponents of the AAO accuse Missouri-American of opportunism.
The City of Riverside and the St. Joseph Industrial Intervenors, writing together,
characterize Missouri-American's application as "a rather shameless attempt by
an already highly profitable monopoly utility to exploit the national tragedy of 9-11
and increase its already substantial profit, by improving its financial position
through an accounting authority order or '"AAQ'."'32  Likewise, the Public Counsel
states "This is a case of a regulated utility company seeking to take advantage of
our national tragedy in order to benéefit financially."1%?

The Industrial Intervenors argue that Missouri-American has not shown that the
expenses in question meet the Commission's traditional test for an AAO, much
less the four-factor test proposed by Staff. Because these expenses are "standard,
ongoing business expenses that are included in every rate case," the requested
AAO should be denied according to Riverside and the Industrial Intervenors.'* Staff
and Public Counsel join in this view. Further, Public Counsel characterizes
Missouri-American's request in this case as an attempt to insulate shareholders
from regulatory lag.

Public Counsel, Staff and the Industrial Intervenors argue that the events of 9-
11 were not extraordinary with respect to Missouri-American because, first, none
of its facilities were damaged on that day and, second, no government agency
required that it take any action in response to the events of 9-11. Missouri-American
presented testimony to show that its management had no choice but to upgrade
the security of its facilities after 9-11. However, Public Counsel, Staff and the
Industrial Intervenors insist that this was a management decision rather than a
government mandate and that the associated costs should therefore be paid by
the shareholders rather than the ratepayers. Public Counsel argues that there is
insufficient "nexus" between the admittedly extraordinary events of 9-11 and the
expenditures that Missouri-American seeks to defer.

131 State ex rel. Washington University et al. v. Public Service Commission, et al., 308 Mo. 328,
344-45, 272 S.W. 971, 973 (banc 1925).

32 Initial Brief of the City of Riverside, Missouri, and St. Joseph Industrial Intervenors, at 1.
33 |nitial Brief of the Office of the Public Counsel, at 1.
34 Id., at 4-5.
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Staff explains that the present case must be contrasted to those in which a utility
must meet a government mandate or restore service after a disaster. In such
cases, Staff argues, the decisions as to what to do and when to do it are truly taken
out of the hands of the utility's management. In the present case, by contrast, Staff
contends that Missouri-American's management was fully in charge of the nature,
scope and pace of the utility's response to the events of 9-11. Staff essentially states
that, while it may be true that the company had to do something, it was not required
to do what it did.

The arguments raised against Missouri-American's request may be summa-
rized as follows: First, the expenditures in question are not eligible for deferral
because they are normal business expenses in that utilities always have a duty to
provide appropriate security for their facilities. Second, the expenditures in
question are not eligible for deferral because they are not extraordinary, either in
amount or in purpose, as shown by the fact that Missouri-American's management
chose to make them and was not required to make them. These arguments are
driven by a basic misunderstanding of AAOs. The test, as explained above, is
whether deferral is reasonable under all the circumstances.

By seeking an AAO, Missouri-American seeks to preserve the possibility-not the
certainty-of recovering some of the expenditures made to upgrade security from the
very ratepayers protected thereby. It is true that the management of Missouri-
American chose to make the expenditures under consideration in this case; it was
not required to do so by any government agency or Act of God. However, that point
is simply one of the circumstances that the Commission must consider, as is the
fact that the decision was made in the light of the events of 9-11 and the various
governmental responses to those events. For these reasons, the Commission
concludes that an AAQO is reasonable under all the circumstances and should be
granted.

What Conditions Should the Commission Impose on the AAO?

Staff urges the Commission to impose certain conditions if it should grant the
AAO requested in this case.

First, Staff urges that Missouri-American be required to begin amortization of
the deferred amount immediately upon the effective date of the order granting the
AAOQO. Missouri-American has indicated that this condition is acceptable and the
Commission will adopt it.

Second, Staff advises the Commission to leave the determination of the length
of the amortization period to a subsequent rate case. Or, should the Commission
decide to fix an amortization period in this case, then Staff suggests a ten-year
period rather than the 20-year period proposed by Missouri-American. Missouri-
American contends that, should an AAO be granted, then the Commission must
specify the length of the amortization period. Public Counsel argues for amortiza-
tion over 20 years rather than ten.

The Commission agrees with Missouri-American that, if amortization is to
begin immediately, then the Commission must specify an amortization period. The
Commission will adopt Staff's suggestion of a ten-year amortization period,
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because this will amortize the deferred costs over a period more nearly contem-
poraneous with the time the ratepayers receive the benefit of the expenditures being
amortized.

Third, Staff contends that the Commission should give no indications as to
future ratemaking treatment in the order issued in this case. Public Counsel agrees
with Staff that the order in this case should include no indications of future
ratemaking treatment. In particular, Public Counsel advises the Commission to
say nothing as to the prudence of the expenditures involved. The Commission
agrees and will adopt these suggestions.

Missouri-American has indicated that it intends to file a rate case in June, 2003.
Therefore, the Commission will terminate the AAO granted in this case in Septem-
ber, 2003.

IT IS THEREFORE ORDERED:

1. That Late Filed Exhibit 13 (Highly Confidential), filed by Missouri-American Water
Company at the request of the Commission on July 18, 2002, is received and made a part of
the record of this proceeding.

2. That the Agreed Motion to Modify Briefing Schedule filed by the City of Riverside,
Missouri, on August 15, 2002, is granted.

3. That all other pending motions not already ruled herein are denied.

4. That the application for an Accounting Authority Order filed by Missouri-American
Water Company and its predecessors on December 10, 2001, is granted as further specified
herein.

5. That Missouri-American Water Company is hereby granted authority to defer and
book to Account 186 expenditures relating to security improvements and enhancements
beginning September 11, 2001, and continuing through September 11, 2003.

6. That Missouri-American Water Company shall, upon the effective date of this Order,
immediately begin the amortization over a ten-year period of any amount deferred under the
authority granted in this order.

7. That nothing in this Order shall be considered a finding by the Commission of the
value or prudence for ratemaking purposes of the properties, transactions and expenditures
herein involved. The Commission reserves the right to consider any ratemaking treatment to
be afforded the properties, transactions and expenditures herein involved in a later
proceeding.

8. That this Report and Order shall become effective on December 20, 2002.

Simmons, Ch., Murray, Lumpe, Gaw,
and Forbis, CC., concur and certify
compliance with the provisions of
Section 536.080, RSMo 2000.
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In the Matter of the Petition of Spectra Communications Group,
L.L.C. d/b/a CenturyTel Regarding Price Cap Regulation
under Section 392.245, RSMo 2000.

Case No. 10-2003-0132
Decided: December 17, 2002

Telecommunications §41. Under Section 392.245.2, RSMo 2000, as currently supple-
mented, alarge incumbentlocal telecommunications company is subject to price cap regulation
when the Commission finds that an alternative local telecommunications company has been
certified to provide basic local telecommunications service and is providing such service in
any part of the large incumbent company's service area. The record shows that Spectra meets
the statutory requirements and thus will be subject to price cap regulation without the
necessity of a contested hearing.

ORDERAPPROVING PRICE CAP REGULATION

Syllabus: This order approves the applicant's petition for a determination that
it is subject to price cap regulation.

Brief Procedural History

On October 4, 2002, Spectra Communications Group, L.L.C. d/b/a CenturyTel
filed with the Missouri Public Service Commission a verified petition for a determi-
nation that it is subject to price cap regulation under Section 392 .245, RSMo 2000,
known as the "price cap statute."

On October 9, 2002, the Commission issued its order and notice, setting an
intervention deadline of October 29, 2002. No one intervened. On October 28,2002,
the Office of the Public Counsel filed its request for an evidentiary hearing. The Staff
of the Commission responded both to Spectra's and Public Counsel's pleading
on October 29, 2002.

On October 30, 2002, the Commission ordered Staff to file its memorandum
and recommendation by November 20, 2002, and also ordered that any party
wishing to respond to Staff's pleading should do so by November 30, 2002. Staff
filed its memorandum and recommendation on November 1, 2002, and Spectra
responded to it on November 25, 2002. No other party responded.

The Applicant

Spectra states that it is a Delaware limited liability company authorized to do
business in Missouri under the certificate of authority issued by the Secretary of
State and filed in case number TM-2000-182. According to Spectra, it operates in
Missouri using the fictitious name of "CenturyTel," the registration of which is filed
in case number TO-2001-437. Spectra's principal place of business is 1151
CenturyTel Drive, Wentzville, Missouri.

" All statutory references, unless otherwise specified, are to the Revised Statutes of Missouri
(RSMo), revision of 2000, as currently supplemented.
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Spectra points out that it is a provider of basic local telecommunications
services in 107 rural exchanges throughout Missouri, including the exchanges of
Lewiston, LaBelle, and Ewing. Spectra says that it provides basic local telecom-
munications services under tariffs filed with the Commission. According to
Spectra, it currently provides telecommunications service to customers located in
the state of Missouri totaling approximately 130,988 access lines.

Spectra’'s Petition

Spectra cites Section 386.020(22), which defines "incumbent local exchange
telecommunications company" as a "local exchange telecommunications com-
pany authorized to provide basic local telecommunications service in a specific
geographic area as of December 31, 1995, or a successor in interest to such a
company." Spectra notes that GTE Midwest Incorporated, also known as Verizon,
was a local exchange telecommunications company authorized to provide basic
local telecommunications service as of December 31, 1995. Spectra argues that
it is a "successor in interest" to GTE/Verizon as a result of its purchase of local
exchange properties which was approved by the Commission? and Spectra is
therefore an incumbent local exchange company.

Spectra then cites Section 386.020(30), which defines a large local exchange
telecommunications company as a company that has at least one hundred
thousand access lines in Missouri. Since, according to Spectra, it presently serves
more than 100,000 access lines in Missouri, it is thus a large incumbent local
exchange telecommunications company as defined in Missouri statutes.

Spectra argues that Section 392.245.2 requires that a large local exchange
telecommunications company must be regulated under price cap regulation when:
1) a competitive local exchange company is properly certificated to provide service
in its service area; and 2) the competitive local exchange company is, in fact,
providing service in any part of the incumbent local exchange company's service
area.

Spectra states these two things have happened: Mark Twain Communica-
tions Company has been certified to provide basic local telecommunications
service in two of Spectra's exchanges.® Mark Twain, says Spectra, is also now
providing basic local telecommunications service in three Spectra exchanges and
customers of Mark Twain have subscribed to basic local telecommunications
service.*

Spectra does not consider price cap regulation to be discretionary. To the
contrary, argues Spectra, the statute provides that a large incumbent local ex-
change telecommunications company must be subject to price cap regulation after
a determination has been made that a competitor is certified and providing basic

2 Report and Order, Re GTE Midwest Incorporated and Spectra Communications Group
L.L.C., Case No. TM-2000-182 (issued April 4, 2000).

3 Order Granting Certificate of Service Authority and Suspending Tariff, In the Matter of the
Application of Mark Twain Communications Company, Case No. TM-98-305 (issued May 19,
1998).

4 See Affidavit of Arthur Martinez attached to Spectra's petition as Appendix 2.
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local telecommunications services. Spectra cites some of the cases where the
Commission has made this determination for other large incumbent local ex-
change companies.® Spectra also points out that its affiliate, CenturyTel of Missouri
L.L.C., was also determined to be price cap regulated.®

Spectra concluded by noting that the Commission has previously found that
Mark Twain is certificated and providing service in the Lewiston and LaBelle
exchanges.” Those findings are equally true today, says Spectra, except that the
exchanges are now served by Spectra instead of GTE/Verizon.

Staff's Response to Public Counsel

In its response to Spectra's petition and Public Counsel's request for an
evidentiary hearing, Staff noted that the Commission need not grant a hearing to
a party in a noncontested case merely because a party requests a hearing. Staff
cites the Cole County Circuit Court, which has found that Section 392.245.2 does
not give rise to a Section 536.010(2) "contested case" scenario and does not
require notice and hearing before the Commission makes its determinations in
response to a large incumbent local exchange telecommunications company's
price cap application.® Since, in Staff's view, notice and hearing are not mandatory,
and the facts supporting the petition are straightforward and are not in dispute, there
is no need for an evidentiary hearing, and the Commission should deny Public
Counsel's request.

There are no further questions of law or fact for the Commission to decide, so
the Commission agrees with its Staff that there is no necessity of an evidentiary
hearing and will deny Public Counsel's request for such a hearing.

Staff's Memorandum and Recommendation

Staff recommends that the Commission grant Spectra price cap status be-
cause it meets the criteria in Section 392.245.2. Staff notes that Spectra now serves
as a "large incumbent local exchange telecommunications company," as used in
Section 392.245.2, by providing service to former GTE Midwest Incorporated
exchanges, and that Mark Twain Communications Company is acting as an
"alternative local exchange telecommunications company" as used in Sections
386.020(1) and 392.245.2.

Staff believes that Mark Twain has not only the authority to provide service in
Spectra's service area, but is also in fact doing so. According to Staff, Mark Twain
serves 784 full facility-based residential voice grade equivalent lines and 250 full
facility-based business voice grade equivalent lines in the Spectra service area.
Staff recommends that the Commission grant Spectra price cap status.

The Commission agrees with its Staff and will grant Spectra price cap status.

5 See Report & Order, Re Southwestern Bell Telephone Company, Case No. TO-97-397
(issued September 16, 1997); Order Approving Price Cap Regulation Appication, Re GTE
Midwest Incorporated, Case No. TO-99-294 (issued January 26, 1999); Order approving Price
Cap Application, Re Sprint Missouri, Inc., Case No. TO-99-359 (issued August 19, 1999).

8 Report and Order, Re GTE Midwest Incorproated d/b/a Verizon Midwest and CenturyTel
of Missouri L.L.C., Case NO. TM-2002-232 (issued May 21, 2002).

7 Order Approving Price Cap Regulation Application in Case No. TO-99-294, supra.

8 State of Missouri, ex rel. Public Counsel Martha S. Hogerty v. The Public Serv. Comm'n
of the State of Mo., et al., Cause No. CV199-282CC (Cole Co. Cir. Ct., July 27, 1999).
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Findings of Fact

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The Commission in making this decision has considered the
positions and arguments of all of the parties. Failure to specifically address a piece
of evidence, position, or argument of any party does not indicate that the Commis-
sion has failed to consider relevant evidence, but indicates rather that the omitted
material was not dispositive of this decision.

In order to qualify for price cap regulation under Section 392.245.2, Spectra
must show and has shown: (1) that an alternative local exchange company is
properly certificated to provide local exchange telecommunications services in
Spectra's service area, and (2) that the alternative local exchange carrier is, in fact,
providing such services in any part of Spectra's service area.

The Commission finds, after consideration of the petition and supporting
materials, that Mark Twain is a facilities based, alternative local exchange carrier
that is duly certificated and actually providing basic local telecommunications
service within Spectra's service area.

The Commission further finds that Spectra is a large incumbent local exchange
company under Section 392.245.2 in that it operates in excess of 100,000 access
lines.

Conclusions of Law

The Missouri Public Service Commission has reached the following conclu-
sions of law.

The Missouri Public Service Commission has jurisdiction over the services,
activities, and rates of Spectra under Section 386.250 and Chapter 392.

Under Section 392.245.2, a large incumbent local telecommunications com-
pany is subject to price cap regulation after a determination by the Commission that
an alternative local telecommunications company has been certified to provide
basic local telecommunications service and is providing such service in any part
of the large incumbent company's service area. The record shows that Spectra
meets the conditions contained in Section 392.245.2, and thus will be subject to
price cap regulation.

IT IS THEREFORE ORDERED:

1. That the request for an evidentiary hearing filed by the Office of the Public Counsel
on October 28, 2002, is denied.

2. That Spectra Communications Group, L.L.C. d/b/a CenturyTel will be subject to price
cap regulation under Section 392.245.2, RSMo 2000, as currently supplemented.

3. That this order will become effective on December 27, 2002.

Murray, Lumpe and Forbis, CC., concur
Simmons, Ch., and Gaw, C., dissent

Hopkins, Senior Regulatory Law Judge
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In the Matter of Southwestern Bell Telephone Company's Tariff
to Initiate a Residential Customer Winback Promotion

Case No. TT-2003-0204
Decided December 19, 2002

Evidence, Practice and Procedure §27. The Commission denied a motion to suspend a
tariff that had been submitted in compliance with a previous report and order.

ORDERDENYING MOTIONTO SUSPEND, DENYING APPLICATIONTO
INTERVENE, AND APPROVING TARIFF

On December 13, 2002, Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
issued a proposed tariff carrying an effective date of December 23, 2002. South-
western Bell's tariff would revise its local exchange tariff to institute a promotion that
was approved by the Commission in a report and order issued on December 3,
2002, in case number TT-2002-472. On December 17, AT&T Communications of
the Southwest, Inc., MClmetro Access Transmission Services, LLC, Brooks Fiber
Communications of Missouri, Inc., and MCl WorldCom Communications, Inc. filed
a Joint Application for Intervention and Motion to Suspend Tariffs.

The applicants ask the Commission to suspend Southwestern Bell's tariff for
three reasons: first, the application for rehearing in TT-2002-472 is still pending
and the applicants argue that this tariff should not be approved until the Commis-
sion decides whether to rehear that case; second, Southwestern Bell did not make
certain changes to the tariff that it indicated it would make in testimony in TT-2002-
472; and third, the Commission should not approve this tariff until it has conducted
an investigation into Southwestern Bell's winback practices.

The Commission's Staff filed a recommendation on December 17 in which it
indicated that the tariff is identical to the tariff that the Commission indicated it would
approve in the report and order in case number TT-2002-472. Staff recommends
that the tariff be allowed to go into effect on its December 23 effective date.

The Commission has reviewed the tariff sheet, the motion to suspend, and
Staff's recommendation. The motion to suspend is not persuasive. The Commis-
sion has now acted to deny the application for rehearing in case number TT-2002-
472, Southwestern Bell has filed a tariff in compliance with the Commission's
previous report and order, and the applicants' request for an investigation was
previously rejected in TT-2002-472. Because Southwestern Bell's tariff will not be
suspended, there will be no proceedings for which intervention would be appro-
priate. Therefore, the application to intervene will be denied. Finally, the tariff filed
by Southwestern Bell will be approved.

IT IS THEREFORE ORDERED:
1. That AT&T's and WorldCom's Joint Application for Intervention and Motion to

Suspend Tariffs or in the Alternative a Request for the Imposition of a 30-day Waiting Period
for any Winback Contact is denied.
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2. That the tariff sheet filed by Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
on December 13, 2002, and assigned tariff number JI-2003-1231, is approved to become
effective on December 23, 2002. The tariff sheet approved is:

P.S.C. Mo. No. 24
3rd Revised Sheet 2, Replacing 2nd Revised Sheet 2

3. That this order shall become effective on December 23, 2002.

Simmons, Ch., Murray and Forbis, CC., concur
Lumpe and Gaw, CC., dissent

Woodruff, Senior Regulatory Law Judge

In the Matter of Southwestern Bell Telephone Company's Tariff
Filing to Extend Business Customer Winback Promotions

Case No. TT-2003-0205
Decided December 19, 2002

Evidence, Practice and Procedure §27. The Commission denied a motion to suspend a
tariff that had been submitted in compliance with a previous report and order.

ORDERDENYING MOTION TO SUSPEND, DENYING APPLICATIONTO
INTERVENE, AND APPROVING TARIFF

On December 13, 2002, Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
issued a proposed tariff carrying an effective date of December 23, 2002. South-
western Bell's tariff would extend certain business customer winback promotions
that were approved by the Commission in a report and order issued on December
3, 2002, in case number TT-2002-472. On December 17, AT&T Communications
of the Southwest, Inc., MClmetro Access Transmission Services, LLC, Brooks
Fiber Communications of Missouri, Inc., and MCIl WorldCom Communications, Inc.
filed a Joint Application for Intervention and Motion to Suspend Tariffs.

The applicants ask the Commission to suspend Southwestern Bell's tariff for
three reasons: first, the application for rehearing in TT-2002-472 is still pending
and the applicants argue that this tariff should not be approved until the Commis-
sion decides whether to rehear that case; second, Southwestern Bell did not make
certain changes to the tariff that it indicated it would make in testimony in TT-2002-
472; and third, the Commission should not approve this tariff until it has conducted
an investigation into Southwestern Bell's winback practices.

The Commission's Staff filed a recommendation on December 17 in which it
indicated that the tariff is identical to the tariff that the Commission indicated it would
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approve in the report and order in case number TT-2002-472. Staff recommends
that the tariff be allowed to go into effect on its December 23 effective date.

The Commission has reviewed the tariff sheets, the motion to suspend, and
Staff's recommendation. The motion to suspend is not persuasive. The Commis-
sion has now acted to deny the application for rehearing in case number TT-2002-
472; Southwestern Bell has filed a tariff in compliance with the Commission's
previous report and order; and the applicants' request for an investigation was
previously rejected in TT-2002-472. Because Southwestern Bell's tariff will not be
suspended, there will be no proceedings for which intervention would be appro-
priate. Therefore, the application to intervene will be denied. Finally, the tariff filed
by Southwestern Bell will be approved.

IT IS THEREFORE ORDERED:

1. That AT&T's and WorldCom's Joint Application for Intervention and Motion to
Suspend Tariffs or in the Alternative a Request for the Imposition of a 30-day Waiting Period
for any Winback Contact is denied.

2. That the tariff sheets filed by Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
on December 13, 2002, and assigned tariff number JI-2003-1232, are approved to become
effective on December 23, 2002. The tariff sheets approved are:

P.S.C. Mo. No. 24
3rd Revised Sheet 1.03, Replacing 2nd Revised Sheet 1.03
P.S.C. Mo. No. 41
1st Revised Sheet 6.03, Replacing Original Sheet 6.03
1st Revised Sheet 14.02, Replacing Original Sheet 14.02
P.S.C. Mo. No. 35
1st Revised Sheet 15, Replacing Original Sheet 15

3. That this order shall become effective on December 23, 2002.

Simmons, Ch., Murray and Forbis, CC., concur
Lumpe and Gaw, CC., dissent

Woodruff, Senior Regulatory Law Judge
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In the Matter of an Incident in a Missouri Gas Energy Utility Vault
in Kansas City, Missouri.*

Case No. GS-2002-345
Decided December 19, 2002

Gas §1. This case was opened for the purpose of receiving information and a gas incident
report regarding an explosion that occurred in one of Missouri Gas Energy's utility vaults in
Kansas City, Missouri. The Commission approved the Settlement Agreement and Satisfaction
of Complaint between the Staff of the Commission and Missouri Gas Energy. As part of the
agreement, the company agreed to change its vault entry procedure to require testing for
combustible gas before an employee opens the vault. The company also agreed to fix the
vaultthat was involved in the explosion and to inspect, at least semiannually, all ten of its vaults
that have tight-sealed doors and no external vents. The agreement also provides that the
company will review its procedures regarding what work its employees must do and what
work the company may hire out to contractors. The company also agreed to review the issue
of what training it should give employees and contractors, as well as when a company
employee should be present to assist a contractor.

Gas §35. As part of a Settlement Agreement and Satisfaction of Complaint between Missouri
Gas Energy and the Staff of the Commission, the company agreed to fix the vault where an
explosion recently occurred, change its vault entry procedures to require testing for
combustible gas before an employee opens the vault, and to inspect all ten of its vaults that
have tight-sealed doors and no external vents. In addition, the company agreed to additional
changes regarding the work it hires out to contractors.

ORDERAPPROVING SETTLEMENT AGREEMENT
AND SATISFACTION OF COMPLAINT

Syllabus:

This order approves the Settlement Agreement and Satisfaction of Complaint
between the Staff of the Missouri Public Service Commission and Missouri Gas
Energy (MGE), and instructs MGE to file certain notices regarding its progress
reports.

Procedural History:

On January 16, 2002, the Staff of the Missouri Public Service Commission filed
a motion to open this case. Staff indicated that on December 10, 2001, a
representative of Missouri Gas Energy was notified of an explosion in one of the
company's utility vaults located near the intersection of 32nd and North Oak Street
in Kansas City, Missouri. Staff stated that two men were in the vault at the time of
the explosion, and both men were taken to nearby hospitals and treated for injuries.
On January 23, 2002, the Commission issued an order establishing this case for
the purpose of receiving information and a gas incident report.

*Also see GC-2003-076.
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On August 28, 2002, Staff filed its Recommendation, including its Gas Incident
Report. Staff determined that the probable cause of the incident was the introduc-
tion of an ignition source (an impact wrench used by a contract employee) in a
flammable atmosphere that had accumulated within the utility vault. Also on August
28, 2002, Staff filed a complaint case against the company, GC-2003-0076,
alleging violation of Commission Rules 4 CSR 240-40.030(12)(B)3, 4 CSR 240-
40.030(13)(X), and 4 CSR 240-40.030(12)(D), regarding, respectively, compliance
with gas safety rules, minimizing the danger of accidental ignition, and training of
individuals who perform work on pipeline systems.

By order issued September 16, 2002, the Commission directed MGE to file its
response to the Incident Report no later than October 28, 2002.

Staff and MGE filed a Settlement Agreement and Satisfaction of Complaint,
resolving the issues in both cases, on October 25, 2002. On November 1, 2002,
Staff filed its Suggestions in Support of the Settlement Agreement and Satisfaction
of Complaint.

Discussion:

In the Settlement Agreement and Satisfaction of Complaint, the parties stipu-
late and agree that MGE has changed its vault entry procedure to require testing
for combustible gas before an employee opens the vault. MGE has ten vaults that
have tight-sealed doors and no external vents. The company agrees to fix the vault
that is the subject of Case No. GC-2003-0076, as well as to inspect all ten of the
above-described vaults at least semiannually.

In addition, MGE agrees to review its procedures concerning what work its
employees must do and what work MGE may hire out to contractors. Also, MGE will
revisit what training the company should give those employees and contractors,
as well as when an MGE employee should be present to assist a contractor. MGE
agrees to submit two reports on its progress to Staff within 60 and 180 days,
respectively, of the Commission's order. In its Suggestions in Support of the
Agreement, Staff requests that the Commission approve the Agreement, and
requests that the Commission suspend the requirement that MGE file a response
to the Incident Report. Staff also requests that the Commission issue an order
closing Case Nos. GO-2002-345 and GC-2003-0076.

The Office of the Public Counsel did not sign the Settlement Agreement and
Satisfaction of Complaint. However, Commission Rule 4 CSR 240-2.115(1)
provides that if no party requests a hearing, the Commission may treat a stipulation
and agreement as a unanimous stipulation and agreement. No party has
requested a hearing, and therefore, the Stipulation and Agreement will be treated
as unanimous.

Section 536.060, RSMo Supp. 2001, provides that the Commission has the
legal authority to accept a stipulation and agreement as offered by the parties as
a resolution of the issues raised in this case. The Commission finds the Settlement
Agreement and Satisfaction of Complaint to be reasonable. Therefore, the
Commission will approve the Agreement of the parties. In addition, the Commis-
sion will direct MGE to file a notice in this case when it submits each of its progress
reports to Staff. This case will remain open pending the filing of the two notices.



PSC STAFFV.MISSOURIGAS ENERGY 67
12 Mo. P.S.C. 3d
IT IS THEREFORE ORDERED:

1. That the Settlement Agreement and Satisfaction of Complaint between the Staff of
the Commission and Missouri Gas Energy, filed by the parties filed on November 1, 2002, is
approved.

2. That the Staff of the Commission and Missouri Gas Energy shall comply with the
terms of the Stipulation and Agreement.

3. That Missouri Gas Energy is directed to file a notice in this case when it submits each
of its progress reports to Staff as noted above.

4. That Missouri Gas Energy is relieved of the requirement to file a response to the Gas
Incident Report.

5. That this order shall become effective on December 29, 2002.

6. That this case may be closed on December 30, 2002.

Simmons, Ch., Murray, Lumpe, Gaw, and Forbis, CC., concur.

Ruth, Senior Regulatory Law Judge

Editor's Note: The Stipulation and Agreement in this case has not been published. If needed,
this document is available in the official case files of the Public Service Commission.
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Application of Union Electric Company d/b/a AmerenUE for
Approval of Decommissioning Cost Estimate and Funding
Level of Nuclear Decommissioning Trust Fund.

Case No. EO-2003-0083
Decided December 30, 2002

Electric §45. The Commission approved a Stipulation and Agreement concerning AmerenUE's
decommissioning costs. The Commission ordered that AmerenUE's accruals and trust fund
payments stay at the current level.

ORDERAPPROVING STIPULATION AND AGREEMENT

On August 30, 2002, Union Electric Company d/b/a AmerenUE filed an
application requesting that the Commission: (1) approve the Company's estimate
of decommissioning costs and the funding level necessary to defray these costs,
and (2) specifically find that the annual funding level contributed to the decommis-
sioning trust fund is included in the Company's current cost of service for rate-
making purposes.

The Commission issued notice of the application, and allowed interested
entities the opportunity to intervene. No applications to intervene were filed.

The Office of the Public Counsel, Staff, and AmerenUE (the parties) filed a
unanimous stipulation and agreement on December 10, 2002. The parties agree
that AmerenUE shall continue its Missouri retail jurisdiction expense accruals and
trust fund payments at current levels without any change in its Missouri retail
jurisdictional rates. The parties further agree that annual decommissioning costs
in the amount of $6,214,184 are, and should continue to be, included in AmerenUE's
cost of service and reflected in its current rates for ratemaking purposes.

On December 6, 2002, Staff filed a Staff Recommendation in support of the
agreement. In the agreement itself, the parties state that the Staff Recommenda-
tion will serve as Staff's suggestions in support of the agreement.

The Commission has considered the verified application and its attendant
studies and analyses, the unanimous stipulation and agreement, and the Staff
Recommendation. The Commission finds that AmerenUE's currently effective
rates include an annual amount of $6,214,184 for decommissioning expense. The
Commission also finds that AmerenUE's 2002 Cost Study meets the requirements
of 4 CSR 240-20.070(9).

IT IS THEREFORE ORDERED:

1. That the Unanimous Stipulation and Agreement filed on December 10, 2002, is
approved.

2. That Union Electric Company d/b/a AmerenUE's retail jurisdiction annual decommis-
sioning expense accruals and trust fund payments shall continue at the current level of
$6,214,184.

3. That AmerenUE or its trustee shall file on a prospective basis in Case No. EO-2003-
0083 one copy of the quarterly reports required by 4 CSR 240-20.070(5) and one copy of the
annual reports required by 4 CSR 240-20.070(6).
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4. That this order shall become effective on January 9, 2003.

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Mills, Deputy Chief Regulatory Law Judge

Editor's Note: The Stipulation and Agreement in this case has not been published. If needed,
this document is available in the official case files of the Public Service Commission.

In the Matter of the Application of Kansas City Power & Light
Company for Approval of the Accrual and Funding of Wolf
Creek Generating Station Decommissioning Costs at Cur-
rent Levels.

Case No. EO-2003-0081
Decided December 30, 2002

Electric §45. The Commission approved a Stipulation and Agreement concerning KCP&L's
decommissioning costs. The Commission ordered that KCP&L's accruals and trust fund
payments stay at the current level.

ORDERAPPROVING STIPULATION AND AGREEMENT

On August 30, 2002, Kansas City Power & Light Company filed an application
pertaining to the Wolf Creek station requesting that the Commission: (a) find that
the 2002 Study satisfies the requirements of 4 CSR 240-20.070(9); (b) approve the
2002 decommissioning cost estimate of $468,000,000; (c) approve the continu-
ation of the annual accrual at the current level of $2,303,856; and (d) find that the
decommissioning costs are included in KCPL's current cost of service and are
reflected in current rates for ratemaking purposes.

The Commission issued notice of the application, and allowed interested
entities the opportunity to intervene. No applications to intervene were filed.

The Office of the Public Counsel, Staff, and KCPL (the parties) filed a
unanimous stipulation and agreement on December 10, 2002. The parties agree
that KCPL shall continue its Missouri retail jurisdiction expense accruals and trust
fund payments at current levels without any change in its Missouri retail jurisdic-
tional rates. The parties further agree that annual decommissioning costs in the
amount of $2,303,586 are, and should continue to be, included in KCPL's cost of
service and reflected in its current rates for ratemaking purposes.

On December 6, 2002, Staff filed a Staff Recommendation in support of the
agreement. In the agreement itself, the parties state that the Staff Recommenda-
tion will serve as Staff's suggestions in support of the agreement.
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The Commission has considered the verified application and its attendant
studies and analyses, the unanimous stipulation and agreement, and the Staff
Recommendation. The Commission finds that KCPL's currently effective rates
include an annual amount of $2,303,586 for decommissioning expense. The
Commission also finds that KCPL's 2002 Cost Study meets the requirements of
4 CSR 240-20.070(9).

IT IS THEREFORE ORDERED:

1. That the Unanimous Stipulation and Agreement filed on December 10, 2002, is
approved.

2. That Kansas City Power & Light Company's retail jurisdiction annual decommission-
ing expense accruals and trust fund payments shall continue at the current level of $2,303,586.

3. That Kansas City Power & Light Company or its trustee shall file on a prospective
basis in Case No. EO-2003-0081 one copy of the quarterly reports required by 4 CSR 240-
20.070(5) and one copy of the annual reports required by 4 CSR 240-20.070(6).

4.  That this order shall become effective on January 9, 2003.

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Mills, Deputy Chief Regulatory Law Judge

Editor's Note: The Stipulation and Agreement in this case has not been published. If needed,
this document is available in the official case files of the Public Service Commission.

Tari Christ, d/b/a ANJ Communications, et al.,Complainants, v.
Southwestern Bell Telephone Company, L.P., d/b/a South-
western Bell Telephone Company; Sprint Missouri, Inc., d/
b/a Sprint; and GTE Midwest Incorporated, d/b/a Verizon
Midwest, Respondents.*

Case No. TC-2003-0066
Decided January 9, 2003

Evidence, Practice and Procedure §25. Having determined that Complainants failed to
state a claim upon which relief could be granted, the Commission granted Respondents
motions to dismiss.

* The Commission, in an order issued on February 4, 2003, denied rehearing and denied
complainants' alternative motion for leave to amend. This case was appealed to Cole County
Circuit Court (03CV323550) and to the Missouri Court of Appeals - Western District
(WD63588).
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ORDERREGARDING MOTIONS TO DISMISS

Procedural History and Summary of the Parties' Positions:

On August 22, 2002, some 25 payphone providers' filed their Complaint
against Southwestern Bell Telephone Company, L.P., doing business as South-
western Bell Telephone Company, Sprint Missouri, Inc., doing business as Sprint,
and GTE Midwest Incorporated, doing business as Verizon Midwest, alleging that
certain rates contained in those companies' Commission-approved tariffs are not
just and reasonable in that the Respondents have unlawfully set their prices for
network services provided to payphone providers higher than the level mandated
by the Federal Communications Commission.?2 That mandated level, according
to Complainants, is actual cost plus a reasonable amount to recover overhead, as
measured by the F.C.C.'s New Services Test. The Payphone Providers argue that
the F.C.C. has directed State Commissions to apply this price cap not only to Bell
Operating Company local exchange carriers (BOC LECs), as specified by the
Telecommunications Act of 1996, 47 U.S.C. Section 276, but also to non-BOC
LECs.® Additionally, the Payphone Providers complain that the Commission has
not investigated to determine whether Respondents have ceased subsidizing their
own competitive payphone operations from their noncompetitive basic local
services revenues. The Payphone Providers seek several remedies, including (1)
a declaration that Respondents' rates have been unlawful since April 15, 1997; (2)
an order that Respondents reduce their rates to lawful levels; (3) an order requiring
Respondents to produce their total long run incremental costs for exchange and
exchange access services so that the Complainants may assure themselves that
Respondents have indeed removed all costs related to their payphone operations
from these services; (4) an order requiring each Respondent to pass an Imputation

"The several Petitioners shall be collectively referred to as the Complainants or the Payphone
Providers. The Petitioners are Tari Christ, d/b/a ANJ Communications; Bev Coleman, an
Individual; Commercial Communications Services, L.L.C.; Community Payphones, Inc.; Coyote
Call, Inc.; William J. Crews, d/b/a Bell Tone Enterprises; lllinois Payphone Systems, Inc.;
Jerry Myers, d/b/a Jerry Myers Phone Co.; John Ryan, an Individual; JOLTRAN Communica-
tions Corp.; Bob Lindeman, d/b/a Lindeman Communications; Monica T. Herman, d/b/a
M L Phones; Midwest Communications Solutions, Inc.; Mark B. Langworthy, d/b/a Midwest
Telephone; Missouri Public Pay Phone Corp.; Missouri Telephone & Telegraph, Inc.; Pay Phone
Concepts, Inc.; Toni M. Tolley, d/b/a Payphones of America North; Jerry Perry, an Individual;
PhoneTel Technologies, Inc.; Sunset Enterprises, Inc.; Teletrust, Inc.; Tel Pro, Inc.; Vision
Communications, Incorporated; and Gale Wachsnicht, d/b/a Wavelength, LTD.

2 In the Matter of the Implementation of the Pay Telephone Reclassification Provisions of the
Telecommunications Act of 1996, CC Docket No. 96-128, Report and Order, FCC 96-388
(released September 20,1996) (“Payphone Order”), at Para. 147; Order on Reconsideration,
FCC 96-439 (released November 8, 1996) (“Order on Reconsideration”), at Para. 163. The
Federal Communications Commission is generally referred to as the F.C.C. and will be so
referenced here.

3 In the Matter of Wisconsin Public Service Commission Order Directing Filings, FCC 02-
25; Bureau/CPD No. 00-01. (“Wisconsin Order”), Memorandum Opinion and Order (Janu-
ary 31, 2002). A “LEC” is a Local Exchange Carrier; a “BOC” is a Bell Operating Company.
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Test, using rates established by the New Services Test, to ensure that their
payphone operations are not being subsidized with revenue from noncompetitive
services; (5) an order requiring each Respondent to calculate and refund to
Complainants the difference between the rates actually charged Complainants
since April 15, 1997, and the rates established in this proceeding; (6) an order
requiring each Respondent to pay interest to Complainants on such refunds; and
(7) "such further and additional relief as is equitable and just."

Each of the Respondents moved to dismiss the Complaint. All of the grounds
stated were in the form of motions to dismiss for failure to state a claim. Verizon
filed its Motion to Dismiss on October 1. Verizon asserts, first, that Verizon does
not now operate as a telecommunications carrier in Missouri and is therefore no
longer subject to this Commission's jurisdiction. Verizon asserts, second, that the
rates it formerly charged were properly tariffed and approved by this Commission
and that the Complaint therefore represents an impermissible collateral attack on
the Commission's approval of those tariffs.* Verizon asserts, third, that Complain-
ants have failed to perfect their complaint as required by Section 386.390.1, RSMo
2000,5 in that, while signed by 25 purported customers or prospective customers,
it is not signed by 25 customers or prospective customers of Verizon.® Verizon
points out that one complainant is authorized to provide payphone services in
lllinois, not Missouri. Verizon also points out a scrivener's error in the Complaint
by which Complainants demand a remedy from Bell in a paragraph ostensibly
dealing with Verizon.”

Sprint filed its Motion to Dismiss on October 3. Sprint asserts, first, that the New
Services Test applies only to BOC LECs and Sprintis nota BOC LEC. Sprint points
out that the F.C.C. has admitted that it is without jurisdiction to impose the New
Services Test on non-BOC LECs, contrary to the allegation of Paragraph 41 of the
Complaint.2 Sprint asserts, second, that its rates are properly tariffed and were
approved by this Commission in Case No. TT-97-421 and that the Complaint
therefore represents an impermissible collateral attack on the Commission's
approval of those tariffs.® Sprint asserts, third, that the Complaint is fatally defective
in that it does not allege that Sprint has violated any law, rule or order of this
Commission as required by Sections 386.330 and 386.390."° Sprint asserts,

4 St. ex rel. Licata, Inc. v. PSC, 829 S.W.2d 515 (Mo. App. 1992). Verizon characterizes this
defense as relying upon the Filed Rate Doctrine.

5 All statutory references, unless otherwise specified, are to the Revised Statutes of Missouri
(RSMo), revision of 2000.

8 The pleadings all reference, additionally, a parallel requirement in the Commission’s rules at
4 CSR 240-2.070(3). Any discussion of the Complaint perfection requirement in this Order
should be understood to encompass that rule as well as Section 386.390.1.

7 Paragraph a of Complainants’ ad damnum clause directed at Verizon, on page 18 of the
Complaint.

8 Wisconsin Order, Paragraphs 31 and 42.
9 Section 386.550.
0 St. ex rel. Ozark Border Electric v. PSC, 924 S.W.2d 597, 600 (Mo. App., W.D. 1996).
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fourth, that the Commission is without authority to order pecuniary relief'" or to
require compensation for past overcharges.'? Sprint asserts, fifth, that Complain-
ants have failed to perfect their complaint as required by Section 386.390.1 in that,
while signed by 25 purported customers, it is not signed by 25 customers of Sprint.
Sprint states that only two of the 25 Complainants are customers of Sprint. Finally,
Sprint asserts that the Complaint fails to state a claim upon which relief can be
granted in that it seeks to have the Commission retroactively apply the New Services
Test to its rates in violation of the Missouri Constitution.™

Bell also filed its Motion to Dismiss on October 3. Bell asserts, first, that its rates
are properly tariffed and were approved by this Commission and that the Complaint
therefore represents an impermissible collateral attack on the Commission's
approval of those tariffs." Second, Bell asserts that the Complainants raised these
same points as members of Midwest Independent Coin Payphone Association in
Case No. TT-97-345 and that the Commission determined the issues against
them in its order of April 11, 1997." Bell claims that, having failed to properly appeal
that order, Complainants may not now bring these arguments in a new case. Bell
further contends that the Commission later refused to permit MICPA to again raise
these issues in Case No. TW-98-207, because Staff had applied the New Services
Test to Bell's rates and was satisfied that Bell met the test.'® Third, Bell asserts that
the Complainants have failed to perfect their complaint as required by Section
386.390.1 in that, while signed by 25 purported customers, it is not signed by 25
customers of Bell. Bell states that four of the Complainants lack standing in that
they evidently are not certificated in Missouri.'” Fourth, Bell asserts that it is subject
to price cap regulation under Section 392.245 and that any of its rates that are equal
or less than the rates in effect on December 31, 1996, are just and reasonable as
a matter of law. As the rates in question are not in excess of the amounts Bell may
charge under the Price Cap Statute, the Commission is without jurisdiction to order
a reduction in those rates. Fifth, Bell asserts that the Complainants' demand for
retroactive refunds is barred by the prohibition against retroactive ratemaking.'®

" B.G. DeMaranville v. Fee Fee Trunk Sewer, 573 S.W.2d 674, 676 (Mo. App., E.D. 1978).
2 May Dept. Stores Co. v. Union Electric L.P. Co., 107 S.W.2d 41, 58 (Mo. 1937).

3 Mo. Const., Art. |, Sec. 13; and see Mo. Nat’| Educ. Ass’nv. Mo. St. Bd. of Ed., 34 S.W.3d 266
(Mo. App., W.D. 2000).

4 St. exrel. Licata, Inc. v. PSC, 829 S.W.2d 515 (Mo. App. 1992).

S In the Matter of Southwestern Bell Telephone Company, Case No. TT-97-345 (Order
Approving Tariff Revisions, Denying Applications to Intervene, Motions to Suspend, and
Motion for Protective Order, and Denying as Moot Discovery Requests, issued April 11,
1997). The Midwest Independent Coin Payphone Association is generally referred to as MICPA
and will be so referenced here.

'8 In the Matter of an Investigation of Payphone Issues Pursuant to the Telecommunications
Act of 1996, Case No. TW-98-207 (Order Denying Motion to Expand Issues Under Investi-
gation and Amend Procedural Schedule and Granting Request to Submit Case on the Record
Presented, issued June 16, 1998).

7 See MCI Telecommunications Corp. v. Southwestern Bell Telephone Co., Case No. TC-
97-303 (Report and Order, issued Sept. 16, 1997) at 14, 15-16.

8 St. ex rel. Utility Consumers Council, Inc. v. PSC, 585 S.W.2d 41, 58 (Mo. banc 1979).
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Complainants filed their Suggestions in Opposition to the various motions to
dismiss on October 18. First, Complainants point out that, when a motion to
dismiss for failure to state a claim is filed, the subject complaint is to be evaluated
in "academic fashion" to determine its sufficiency with respect to the elements of
a known or proposed cause of action.’ All averments in the complaint are
assumed to be true for this purpose and there is no weighing of facts to determine
truth or falsity. Second, Complainants argue that the Filed Rate Doctrine does not
bar their Complaint because it is not an impermissible collateral attack. Complain-
ants note that Section 386.400.6 expressly authorizes telecommunications carri-
ers to challenge by complaint the justness and reasonableness of any rate or
charge for a service offered by a noncompetitive or transitionally competitive carrier.
Complainants further claim that the Filed Rate Doctrine prohibits attack on
Commission-approved tariffs in court; it does not apply to prevent a challenge
before the Commission itself.?2. Complainants further assert that Bell's claim that
the Commission has previously considered and rejected Complainants claims is
of no relevance because it does not meet any of the four prongs of the test for
collateral estoppel: There was no prior adjudication; there was no decision on the
merits; the parties are not identical or in privity; and there was no full and fair
opportunity to litigate.?! Complainants further contend that Respondents' asser-
tion, based on Section 386.390.1, that the Complaint is not properly perfected, is
irrelevant because Section 393.400.6 permits even a single telecommunications
carrier to challenge the rates of a noncompetitive carrier and this Commission has
entertained such cases in the past.2?  Complainants further contend that the Price
Cap Statute, Section 393.245, does not immunize an unlawful rate from correction
by the Commission and that, in any event, the rules of the F.C.C. preempt
contradictory state law.2? Complainants further contend that this Commission
retains jurisdiction over Verizon with respect to conduct that occurred while Verizon
was a regulated utility in Missouri and that some, at least, of the requested relief
has not been mooted by Verizon's withdrawal from Missouri. As to the scrivener's

' Reynolds v. Diamond Foods & Poultry, Inc., 79 S.W.3d 907, 909 (Mo. banc 2002).
20 Bauer v. Southwestern Bell Telephone Co., 958 S.W.2d 568 (Mo. App., E.D. 1997).

21 This discussion is primarily based on Complainants’ contention that, in Case No. TT-97-345,
MICPA had no opportunity to examine SWBT'’s cost study, to offer testimony, to cross examine
witnesses, or to advance its arguments orally or in briefs. Complainants also contend that
there is no evidence before the Commission establishing either their identity or privity with
MICPA.

2 F.g., AT&T Communications of the Southwest v. GTE North, Inc., 29 Mo. P.S.C. (N.S.) 591.
Interestingly, a case in which the Commission found a tariff approved by it two years
previously to be unjust and unreasonable because miscalculated, with no suggestion that the
Filed Rate Doctrine, collateral estoppel or res judicata prohibited it from reaching this
determination. But see contra, MCI Telecommunications Corp. v. Southwestern Bell
Telephone Co., Case No. TC-97-303, limiting complaints under Section 393.400.6 to allega-
tions of unlawful subsidies.

247 U.S.C. Sec. 276(c): “...the Commission’s regulations on such matters shall pre-empt
such State requirements.”
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error relied upon by Verizon, Complainants ask leave to amend the Complaint by
interlineation and urge that such leave should be freely granted in the interests of
justice, particularly as Verizon does not make any claim that it has been prejudiced
by the error. Complainants further contend that the prohibition against retroactive
ratemaking simply does not apply in this case and that Respondents, in any event,
are estopped from asserting that defense due to a promise made by the BOCs to
make refunds retroactive to April 15, 1997, in a request for a 45-day waiver made
to the F.C.C. and granted in partial reliance on that promise. The F.C.C. later
extended the waiver to all LECs, conditioned on similar retroactive refunds of
overpayments. Complainants admit that they are presently unsure whether either
Verizon or Sprint took advantage of this waiver offer, but assert that they are entitled
to use discovery in this case to determine that point. Complainants further contend
that the New Services Test does apply to non-BOC LECs, contrary to Sprint's
assertion. Complainants note that in Case No. TT-97-421, Sprint acknowledged
that it was subject to the New Services Test. Although the F.C.C. found that it lacked
jurisdiction to impose the New Services Test on non-BOC LECs, it encouraged the
State Commissions to do so0.?* Finally, in the event that the Commission finds that
the perfection requirement at Section 386.390.1 does apply to this Complaint and
that this Complaint is not properly perfected, Complainants seek a reasonable
interval in which to add new Complainants.

Verizon replied on November 1. First, Verizon points out that the F.C.C. itself
has acknowledged that it lacks jurisdiction to impose the New Services Test on
non-BOC LECs.? Verizon's predecessor, GTE Midwest, was not a BOC, and did
not become one when GTE Corporation merged with Bell Atlantic to form Verizon.
The BOCs are defined by statute.?® Verizon points out that this Commission recently
read Paragraph 42 of the Wisconsin Order and understood that the F.C.C. itself has
concluded that it cannot impose the New Services Test on non-BOC LECs.#
Second, Verizon contends that the perfection requirement at Section 386.390.1
does indeed apply to this Complaint and, inasmuch as the Complaint is not
properly perfected, as Complainants themselves admit, it must be dismissed in
accordance with long-standing Commission precedent.?? Verizon denies that
Section 392.400.6, cited by Complainants as an alternative source of jurisdiction,
authorizes the present Complaint, explaining that the Commission has consis-

2 Wisconsin Order, at Para. 42.

2 Wisconsin Order, at Para. 42; In the Matter of the North Carolina Payphone Assoc., 17 FCC
Rerd 4275, Para. 5 (Mar. 4, 2002).

%47 U.S.C. Sec. 153(4).

27 In the Matter of the Joint Application of GTE Midwest Incorporated, doing business as
Verizon Midwest, and CenturyTel of Missouri, LLC, Case No. TM-2002-232 (Order Denying
Application to Intervene, Denying Motion to Suspend Tariffs, Approving Tariffs, Canceling
Tariffs, and Directing Filing, issued Aug. 29, 2002) at page 3, footnote 2.

28 See AT&T Communications of the Southwest, Inc., v. GTE North Incorporated, Case No. TC-
93-58 (Order Granting Motion to Dismiss, issued July 20, 1993); MCI v. Southwestern Bell
Telephone Co., Case No. TC-97-303 (Report and Order, issued Sept. 16, 1997).
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tently interpreted Section 392.400.6 as authorizing only complaints intended to
prevent noncompetitive and transitionally competitive carriers from improperly
subsidizing their competitive services.?® Third, Verizon contends that the Commis-
sion is without authority to either award money damages or retroactively correct a
rate.®® Verizon again points to its present uncertificated status in Missouri and
suggests, in view of the Commission's purely prospective powers, that the matters
urged in the Complaint are moot as to it.

Bell also replied on November 1. Bell contends, first, that Complainants are
mistaken in their contention that the present Complaint is not barred by Section
386.550 as a collateral attack on a Commission Order, explaining away Complain-
ants' characterization of this Complaint as a direct attack, rather than a collateral
attack, as a "distinction without a difference." Bell criticizes Complainants' effort to
distinguish Licata, relied on by Bell in its Motion to Dismiss.*' Bell also cites a recent
Commission order to purportedly show that this Commission recognizes that
Section 386.550 bars attacks on Commission-approved tariffs:

No objection was ever raised to Atmos' tariff and it is
not before the Commission in this case. Having been duly
approved by the Commission, Atmos' tariff is immune to
collateral attack, therefore, no order affecting that tariff can be
made inthis case.® "Atariff that has been approved by the Public
Service Commission becomes Missouri law and has the
same force and effect as a statute enacted by the legislature."*°

FN 9: Section 386.550, RSMo Supp. 2001.

FN 10: A.C. Jacobs & Co., Inc. v. Union Electric Company, 17
S.W.3d 579,581 (Mo. App., W.D.2000); Bauerv. Southwestern
Bell Telephone Company, 958 S.W.2d 568, 570 (Mo. App.,
W.D. 1997).

Second, Bell again asserts the Filed Rate Doctrine as a defense, arguing that rates
collected pursuant to a filed and approved tariff become the property of the utility;
the tariffed rates cannot be changed retroactively and the utility cannot be forced to
disgorge its lawfully collected revenues.®? Third, Bell asserts that Complainants
are indeed collaterally estopped from challenging Bell's tariffs because Complain-
ants' trade association, MICPA, participated in Case No. TT-97-345 in which the
Commission approved those tariffs. Contrary to Complainants' assertions, Bell
argues that all four prongs of the test for collateral estoppel are met here: the issues

2 d.
30 American Petroleum Exchange v. PSC, 172 S.W.2d 952, 955 (Mo. 1943); Utility Consumers
Council, supra. (see Footnote 11).

311n Licata, Plaintiff attempted in Circuit Court to challenge the validity of a utility company rule;
the court, relying on Section 386.550, barred the challenge as an impermissible collateral
attack on the Commission’s order approving the challenged rule. St. ex rel. Licata, Inc. v. PSC,
829 S.W.2d 515 (Mo. App. 1992); and see Footnote 3.

%2 St. ex rel. Barvick v. PSC, 606 S.W.2d 474, 476 (Mo. App., W.D. 1980).
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are identical; the parties are in privity, as MICPA has traditionally represented the
interests of payphone providers, whether or not these Complainants are members
of MICPA,; the previous proceeding ended in a final determination on the merits in
that the Commission rejected MICPA's arguments and approved the tariff;, and
Complainants cannot now argue that they did not have a full and fair opportunity to
litigate in the prior proceeding because they never sought rehearing in that case
on the grounds of improper procedure or denial of due process. Fourth, Bell insists
that this Complaint must be dismissed because it is required to be perfected under
Section 386.390.1 and it is not. Like Verizon, Bell cites prior Commission authority
to show that Section 386.400.6 does not authorize the present Complaint.>®* Bell
points out that Complainants have not identified any service allegedly offered by
Respondents below cost; therefore, they have not made out a prima facie case of
unlawful subsidization under Section 386.400.6. Fifth, Bell reasserts its position
that the Price Cap Statute, Section 393.245, bars this proceeding because the
Commission has no power to inquire into the justness and reasonableness of the
rates of a price-capped carrier.* Sixth, Bell argues that the prohibition against
retroactive ratemaking bars the retroactive relief and refund sought herein by
Complainants.® Finally, Bell addresses Complainants' reliance on the BOCs'
promise to make retroactive refunds in exchange for a 45-day waiver by the F.C.C.:
Bell asserts that this promise does not apply to Missouri because the new tariffs
eventually filed here by Bell did not result in lower rates. In any event, that promise
included only overpayments, if any, collected during the 45-day waiver period.
Sprint replied on November 4. First, Sprint asserts that the Complaint is fatally
defective because it does not allege that Sprint violated any law, rule or Commis-
sion order, which defect is jurisdictional in a complaint brought under Section
386.390.* As to Complainants' citation of Section 386.400.6 as an alternative
basis of jurisdiction, Sprint, like Verizon and Bell, cites a Commission case limiting
that cause of action to accusations of improper subsidization.*” Second, Sprint
reasserts its position that this Complaint is an unlawful collateral attack on a prior
Commission decision. In Case No. TT-97-421, issued on April 11, 1997, the
Commission approved Sprint's payphone tariffs over the objections of MICPA,
effective April 15, 1997.% Neither MICPA nor these Complainants pursued a motion
for rehearing of that order. By seeking a refund retroactive to April 15, 1997, Sprint

33 MClI v. Southwestern Bell Telephone Co., Case No. TC-97-303 (Report and Order, issued
Sept. 16, 1997) at pg. 11.

34 St. exrel. Hogarty v. PSC, Case Nos. CV197-1795CC and CV197-1810CC (Revised
Findings of Fact and Conclusions of Law and Judgment, issued Aug. 6, 1998) (Circuit Court
of Cole County, Mo., Brown, J.) at 4.

35 Utility Consumers’ Council, supra, at 58.

36 St. ex rel. Ozark Border Electric Cooperative v. PSC, 924 S.W.2d 597, 599-600 (Mo. App.,
W.D. 1996).

37 MClI v. Southwestern Bell Telephone Co., Case No. TC-97-303 (Report and Order, issued
Sept. 16, 1997) at pp. 15-16, 23.

38 In the Matter of United Telephone of Missouri, doing business as Sprint, Case No. TT-97-
421 (Order Approving Tariff, Denying Motion to Suspend, and Denying Application for
Intervention, issued April 11, 1997) at 4.
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explains, Complainants make plain that they are indeed collaterally attacking the
Commission's order approving Sprint's tariffs, effective that very day. Third, Sprint
restates its position that the Complainants' prayer that the Commission determine
what a just and reasonable rate would have been and refund the difference, with
interest, from April 15, 1997, is the very sort of retroactive ratemaking prohibited by
the Supreme Court in Utility Consumers' Council*® Fourth, Sprint points out that
the Commission has no authority to award a refund.*® Fifth, Sprint points out that
the New Services Test does not apply to it, a non-BOC LEC. Sprint notes that the
F.C.C. has come around to this point of view,*" and that this Commission also
recently embraced it.*? Finally, Sprint notes that this Commission approved Sprint's
tariffs at a time when both Sprint and the Commission mistakenly believed that the
New Services Test did apply to Sprint's tariffs, and that the Commission at that time
determined that Sprint was in compliance under that test.

On November 8, Complainants filed further suggestions in opposition to the
various motions to dismiss in order to address certain new issues that had arisen.
First, the Complainants point to Section 386.270 and note that it expressly
contemplates suits brought under Chapter 386 to challenge Commission-ap-
proved rates.** The Missouri Supreme Court has also recognized that customers
may bring an action to challenge utility rates. Second, the Complainants contend
that collateral estoppel is inappropriate in this case because MICPA was never a
party to Bell's payphone tariff case; its application for intervention was denied by this
Commission. Third, the Complainants note that, even if application of the New
Services Test to Respondents is not mandatory, the Commission can decide to
do so as a matter of policy. Fourth, the Complainants point out that the matter of
the BOC waiver and the extent, if any, to which Sprint and Verizon relied upon the
F.C.C.'s waiver offer to all LECs, are issues of fact that the Commission must
determine after hearing and that it would be premature to determine them on a
motion to dismiss, before the facts have been developed.

On December 9, Sprint sought leave to advise the Commission of an additional
authority, a decision of the Public Utilities Commission of Ohio on November 26,
2002, that the New Services Test does not apply to non-BOC LECs and that
retroactive refunds are prohibited as retroactive ratemaking.*

Discussion:

The Commission will take up only those issues, among the many raised by the
parties, that are necessary to the resolution of the motions before it.

39 Utility Consumers’ Council, supra, at 58.

40 St. ex rel. Laundry, Inc. v. PSC, 34 S.W.2d 37, 46 (Mo. 1931); Barvick, supra.
41 See Footnote 17.

42 See Footnote 19.

43 St. ex rel. Jackson County v. PSC, 532 S.W.2d 20, 32-33 (Mo. banc 1975).

44 Sprint initially attempted to file this electronically on December 6, but that attempt failed for
some unknown reason. The Ohio decision is In the Matter of the Commission’s Investigation
into the Implementation of Section 276 of the Telecommunications Act of 1996 Regarding
Pay Telephone Services, Case No. 96-1310-TOPrS-COl (Entry, Public Utilities Commission of
Ohio, Nov. 26, 2002).
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As stated by Complainants, a motion to dismiss for failure to state a claim tests
only the legal sufficiency of the complaint.#> While the determination of such
motions was, at one time, limited to consideration of matters contained within the
four corners of the complaint, the modern trend is to extend consideration to matters
outside the complaint, as well.“ All well pleaded factual allegations in the
complaint must be accepted as true and the facts must be liberally construed to
support the complaint.” Complainants enjoy the benefit of all reasonable infer-
ences.® The complaint should not be dismissed unless it shows no set of facts
entitling it to relief.#® A complaint under the Public Service Commission Law is not
to be tested by the technical rules of pleading; if it fairly presents for determination
some matter which falls within the jurisdiction of the Commission, it is sufficient.%°

B. The Complaint

The Complaint first addresses the identity of the Complainants. There are 25
Complainants. Twenty-one of them are authorized to provide public telecommu-
nications service in Missouri.’" Three others are authorized to do business in
Missouri, but are not, evidently, authorized to provide public telecommunications
service in this or any other state.®> One other is described as authorized to provide
public telecommunications service in lllinois.>** The Complaint does not describe
this Complainant's relationship, if any, to Missouri. Next, the Complaint alleges that
the 25 Complainants are "customers, or prospective customers, of network
services that are made available to companies that provide pay telephone services
to end users[.]" There is no allegation that any of the Complainants is a customer
or prospective customer of any of the three Respondents.>

The Complaint also seeks a waiver from certain pleading requirements
contained in Regulation 4 CSR 240-2.070(5)(A), regarding the signature of each
Complainant and the address of each location where service was rendered. In
connection with this latter requirement, the Complaint states: "one or more of the
payphone access services, the rates for which are the subject matter of this
complaint, are delivered to each payphone operated by the Complainants[.]"*®

4 For this discussion, see J.R. Devine, Missouri Civil Pleading and Practice, Section 20-3
(1986).

46 Devine, supra, pg. 264 and Section 24-2.
47 Nazeri v. Missouri Valley College, 860 S.W.2d 303, 306 (Mo. banc 1993).
“8d.

“d.

50 St. exrel. Kansas City Terminal Railway Co. v. Public Service Commission, 308 Mo.
359, 372, 272 S.W. 957, 960 (banc 1925).

51 Complaint, Para’s 1, 2, 4, 6-16, 19-25.

52 Complaint, Para’s 3, 5, 17.

5 Complaint, Para. 18.

5 Complaint, Para. 26.

% Complaint, Para. 27.



80 ANJ COMMUNICATIONS, ETAL. V. SOUTHWESTERNBELL
12 Mo. P.S.C. 3d

The Complaint next addresses the identities of the Respondents. It alleges that
each Respondent provides local exchange and other network telecommunica-
tions services to payphone providers and also offers payphone service to end users
in competition with Complainants.* It alleges that Complainants have "contacted"
the Respondents concerning the circumstances giving rise to the Complaint.5” In
a long series of allegations, the Complaint charges that Section 392.200.1 requires
telecommunications carriers to charge no more "than allowed by law"; that Section
276 of the Telecommunications Act imposes certain obligations and restrictions
relating to payphones on BOC LECs; and that the F.C.C. has extended these
obligations and restrictions to all LECs.®® Among these is an allegation that the
Respondents were required to file tariffs with this Commission, no later than April
15, 1997, implementing the obligations and restrictions imposed by the F.C.C. on
LECs under Section 276 of the Telecommunications Act. ®° Another allegation in
this series is that the F.C.C. specifically has required that state commissions apply
the New Services Test to the tariffs of all LECs.*° The Complaint asserts, "In order
to be just and reasonable under Missouri law, the payphone line rates charged by
SWBT, Sprint and Verizon must comply with the New Services Test."' The
Complaint then alleges that "[a]n imputation test for the LEC's payphone opera-
tions, that compares the revenue derived from the LECs' payphone operations to
the costs (including imputed costs) of providing those services, will test whether
the LEC's are subsidizing their payphone operations in violation of Section 276 of
the Federal Communications Act."®?

The Complaint then makes certain parallel allegations against the three
Respondents. First, each Respondent's rates for network services made available
to payphone providers are specified.®® Second, it is alleged that these rates "are
not cost-based and recover more than a reasonable amount of the company's
common expenses. As a result, the rates . . . do not comply with the New Services
Test and are therefore unjust, unreasonable and unlawful."®* The Complaint then
makes these allegations:

The Commission has not engaged in any examination
or investigation, under contested case procedures, to deter-
mine whether all expenses associated with [Respondent]'s
payphone operations have been removed from the total long
run service incremental costs associated with exchange and
exchange access services.%

5% Complaint, Para’s 28, 29, 30.
57 Complaint, Para. 31.

%8 Complaint, Para’s 32-43.

5 Complaint, Para. 38.

80 Complaint, Para. 41.

81 Complaint, Para. 41.

52 Complaint, Para. 44.

8 Complaint, Para’s 46, 53, 60.
% Complaint, Para’s 47, 54, 61.
8 Complaint, Para’s 48, 55, 62.
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The Commission has not engaged in any examination
or investigation, under contested case procedures, to deter-
mine whether [Respondent]'s payphone operations, taking
into account the long run service incremental costs of its
services and the imputed tariffed rates (as calculated under the
New Services Test) used by its own payphone operations,
would pass an imputation test consistent with the require-
ments of federal and state law.%®

81

In a final pair of allegations, the Complaint charges that each Respondent "has
not complied with the nonstructural safeguards" purportedly required of all LECs
by the F.C.C.,% and that each Respondent has, since April 15, 1997, "charged the
Complainants rates greater than a price consistent with the New Services Test and
the Complainants are entitled to a refund of the difference between rates approved
by the Commission under the New Services Test" and the rates actually charged
since April 15, 1997.%8

C. The Governing Statutes

The Public Service Commission "is purely a creature of statute" and its "powers
are limited to those conferred by the [Missouri] statutes, either expressly, or by clear
implication as necessary to carry out the powers specifically granted."®® While the
Commission properly exercises "quasi judicial powers" that are "incidental and
necessary to the proper discharge" of its administrative functions, its adjudicative
authority is not plenary.” "Agency adjudicative power extends only to the ascertain-
ment of facts and the application of existing law thereto in order to resolve issues
within the given area of agency expertise."”" Therefore, in determining the suffi-
ciency of a complaint, the Commission must consider whether the pleading
contains adequate allegations on each element of the authorizing statute or
statutes. Likewise, the complaint must meet any special requirements or restric-
tions imposed by the authorizing statute or statutes.

8 Complaint, Para’s 49, 56, 63.
57 Complaint, Para’s 50, 57, 64.
% Complaint, Para’s 51, 58, 65.

8 State ex rel. Utility Consumers Council of Missouri, Inc. v. Public Service Commission,
585 S.W.2d 41, 47 (Mo. banc 1979); State ex rel. City of West Plains v. Public Service
Commission, 310 S.W.2d 925, 928 (Mo. banc 1958).

0 State Tax Commission v. Administrative Hearing Commission, 641 S.W.2d 69, 75
(Mo. 1982), quoting Liechty v. Kansas City Bridge Co., 162 S.W.2d 275, 279 (Mo. 1942).

" State Tax Commission, supra.
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Complainants recite that they bring their Complaint under Sections 386.330.3;
386.390.1; 386.400; 392.200.1; 392.400.6; Regulation 4 CSR 240-2.070; and the
Telecommunications Act of 1996, 47 U.S.C. Section 276. Of these provisions, only
two actually authorize this Commission to hear and determine complaints.”
Section 386.390.1 is the Commission's general complaint power. Section
392.400.6 is an additional, special complaint authority limited to telecommunica-
tions matters. It has been cited by Complainants as an independent basis for their
Complaint.

1. Section 386.390.1:

Section 386.390.1 authorizes the Missouri Public Service Commission to hear
and determine complaints. The section effectively contains two distinct complaint
powers.

82

a. The Commission's General Complaint Authority

In a broad grant of authority, Section 386.390.1 authorizes the Commission to
determine complaints as to "any act or thing done or omitted to be done by any
corporation, person or public utility . . . in violation, or claimed to be in violation, of
any provision of law, or of any rule or order or decision of the commission[.]" Such
a complaint may be brought by anyone,” and such a complaint may even be brought
to challenge a "rule, regulation or charge heretofore established or fixed by or for
any corporation, person or public utility[.]"* As asserted by Sprint, a complaint
brought under this authority necessarily must include an allegation of a violation
of a law or of a Commission rule, order or decision.”

Missouri Courts have read Section 386.390.1 together with Section 386.550,
which provides that "[ijn all collateral actions or proceedings the orders and
decisions of the commission which have become final shall be conclusive." In
State ex rel. Licata v. Public Service Commission of the State of Missouri,’® the

72 Section 386.330.3 requires the Commission to make a final order within 60 days of its
completion of an investigation into a complaint against a telecommunications carrier. It does
not independently authorize the Commission to entertain complaints. Section 386.400
authorizes utilities to file complaints on the same basis as other parties. It does not create an
independent complaint authority. Section 392.200.1 imposes certain requirements upon
telecommunications carriers, but does not independently authorize anyone to bring a
complaint. Regulation 4 CSR 240-2.070 is the Commission’s rule establishing procedures for
complaint cases. It is not independent authority under which a complaint may be brought.
Finally, Section 276 of the Telecommunications Act includes various matters relating to the
deregulation of pay telephones, but it does not independently authorize anyone to bring a
complaint before this Commission.

3 Specifically, “[clomplaint may be made by the commission on its own motion, or by the public
counsel or any corporation or person, chamber of commerce, board of trade, or any civic,
commercial, mercantile, traffic, agricultural or manufacturing association or organization, or
any body politic or municipal corporation[.]” Section 386.390.1.

7 Id. But not, however, to challenge a rule, regulation or charge previously approved by the
Commission. See St. ex rel. Licata v. PSC, 829 S.W.2d 515 (Mo. App., W.D. 1992).

5 St. ex rel. Ozark Border Electric Cooperative v. PSC, 924 S.W.2d 597, 599-600 (Mo. App.,
W.D. 1996).

76 829 S.W.2d 515 (Mo. App., W.D. 1992).
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Western District held that Section 386.550 barred a complaint challenging as
unlawful a utility company rule that had been approved by the Commission. In its
transfer application, the Relator complained that the Court had deprived it of the right
of complaint granted in Section 386.390.1. The Licata Court explained that this
contention was erroneous: Section 386.390.1 authorizes complaints alleging
violations of Commission orders, while Section 386.550 bars complaints attacking
Commission orders. The Court explained, "Section 386.390 and Section 386.550
are not in conflict but address separate problems."”” In a second case, State ex
rel. Ozark Border Electric Cooperative v. Public Service Commission of Missouri,”
the Western District held that a complaint brought under Section 394.312.6, which
authorizes complaints attacking territorial agreements previously approved by the
Commission, must include an allegation of a substantial change in circumstances
in order to avoid the bar imposed by Section 386.550, despite the fact that Section
394.312 does not expressly require such an allegation.” Reading Licata and
Ozark Bordertogether, it is clear that a complaint seeking to re-examine any matter
already determined by the Commission must include an allegation of a substantial
change of circumstances; otherwise, Section 386.550 bars the complaint.

Turning to the Complaint, the Commission finds allegations of two violations
of law: First, that Respondents' rates do not comply with the New Services Test and
are therefore unlawful.® Second, that Respondents have not complied with the
nonstructural safeguards purportedly imposed by the F.C.C. on all LECs.®" None-
theless, the Commission must dismiss the Complaint insofar as it is brought
under the general complaint authority contained in Section 386.390.1.

As the Complaint alleges, the Respondents filed tariffs with this Commission
prior to April 15, 1997, which tariffs were intended to comply in all respects with the
obligations and restrictions purportedly imposed on all LECs by the F.C.C. under
authority of Section 276 of the Telecommunications Act. Each of the Respondents
points to a prior Order in which this Commission approved that Respondent's
present payphone service tariffs, specifically finding that they were in compliance
with the federal statute and regulatory orders relied on by Complainants and
refusing to suspend the tariffs on grounds similar in part to those raised in the
present Complaint.22 In the Bell Order, the Commission stated:

" Licata, supra, 829 S.W.2d at 519.

78924 S.W.2d 597 (Mo. App., W.D. 1996).

79924 S.W.2d at 6001-601.

80 Complaint, Para’s 47, 54, 61.

81 Complaint, Para’s 50, 57, 64.

82 In the Matter of Southwestern Bell Telephone Company, Case No. TT-97-345 (Order
Approving Tariff Revisions, Denying Applications to Intervene, Motions to Suspend, and
Motion for Protective Order, and Denying as Moot Discovery Requests, issued April 11,
1997); In the Matter of GTE Midwest, Incorporated, Case No. TT-97-399 (Order Approving
Tariff, Denying Motion to Suspend and Denying Application to Intervene, issued April 11,
1997); In the Matter of United Telephone of Missouri, doing business as Sprint, Case No. TT-
97-421 (Order Approving Tariff, Denying Motion to Suspend and Denying Application to
Intervene, issued April 11, 1997).
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The Commission has thoroughly reviewed the many
filings in this case, including the motions to suspend filed by
MCI and MICPA, and finds that SWBT's® proposed tariff revi-
sions are in compliance with the FCC's orders, and should
therefore be approved as amended. Since there is adequate
information for the Commission to find that the tariff revisions
comply with the directives of the FCC, the Commission finds
that the suspension of the tariff revisions is unnecessary.
Therefore, the applications to intervene and motions to sus-
pend filed by MCl and MICPA should be denied. Since the tariff
revisions will not be suspended, MCl's motion for protective
order is unnecessary, and will be denied. In addition, MCl's
discovery requests are denied as moot. The Commission
further finds that no intrastate rate reductions are necessary in
conjunction with SWBT's subsidy calculation, and finds that the
rates proposed by SWBT for its payphone services are just and
reasonable.

Similar language appeared in the Verizon Order and the Sprint Order.

As the quoted language shows, the Commission's prior orders were determi-
nations on the merits. In them, the Commission found that the Respondents' tariffs
complied with the F.C.C. directives relied on herein by Complainants. Those orders
are long since final and this is a collateral proceeding. The Complaint does not
include any allegation of substantially changed circumstances. Therefore, pursu-
ant to the rule of Licata, the Commission concludes that Section 386.550 bars this
proceeding and that the Complaint must be dismissed. Unlike such court-made
doctrines as collateral estoppel and res judicata, Section 386.550 applies to any
petitioner, whether or not it was a party in the prior proceeding or has any
relationship with any party in the prior proceeding.

Complainants attempt to avoid this result by characterizing the present pro-
ceeding as a direct attack rather than a collateral attack and asserting that such an
action is expressly authorized by statute. But, as noted earlier, Missouri courts have
held that Section 386.550 bars actions brought before this Commission and,
specifically, actions brought under Section 386.390.1.84

Complainants also argue that Section 386.550 operates only to bar collateral
attacks on Commission decisions in court and not before the Commission itself.
The Licata decision also disposes of this argument. In Licata, the court held that
Section 386.550 barred a proceeding before the Commission that challenged a
Commission-approved tariff provision as unconstitutional.®® The situation in Licata
was directly comparable to the present one, in which Commission-approved tariff
provisions are challenged as contrary to statute. The Complainants cite Bauer v.
Southwestern Bell Telephone Company in support of their position.2® However,

8 At that time, Bell was regularly referenced as “SWBT” in Commission orders.
84 Ozark Border, supra; Licata, supra.

8 | icata, supra, 829 S.W.2d at 519.

8 958 S.W.2d 568 (Mo. App., E.D. 1998).
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Baueris a case that deals not with Section 386.550, but with the Filed Rate Doctrine.
Bauer has nothing at all to say about Section 386.550 and whether it applies to
actions before the Commission.

For these reasons, the Commission determines that the Complaint cannot go
forward to the extent that it is brought under the Commission's general complaint
authority in Section 386.390.1.

b. The Commission’'s Complaint Authority as to Rates

The second grant of authority to hear and determine complaints contained in
Section 386.390.1 is much more restricted. First, such a complaint may only
address "the reasonableness of any rates or charges of any gas, electrical, water,
sewer or telephone corporation[.]"¥” Second, only certain specified entities may
bring such a complaint.®® Where the complainants are consumers or customers
of the respondent utility, actual or prospective, at least 25 must join in the
complaint.2® This last requirement is sometimes referred to as the "perfection" of
the complaint. Complainants have stated that it is this second authority in Section
386.390.1 that authorizes their Complaint and the Complaint includes allegations
that Respondents' rates are not just and reasonable.®

The Respondents contend, and the Commission agrees, that the Complaint
is not perfected as required by Section 386.390.1. Although there are 25 Complain-
ants, there is no allegation that any of them are customers of any of the Respon-
dents. It is not sufficient to allege, as Paragraph 26 appears to do, that the
Complainants are customers of services like those offered by the Respondents.
Section 386.390.1 requires that the relationship of each complainant to each
respondent be plainly stated. Thus, Paragraphs 1 through 25 should each contain
an allegation that the subject Complainant is a customer of a particular Respon-
dent in that complainant purchases certain specified services from that Respon-
dent.

Giving the Complainants the benefit of the inferences fairly derived from the
Complaint, It is possible that Paragraph 27 supplies the missing allegation in that
it states that "one or more of the payphone access services, the rates for which are
the subject matter of this complaint, are delivered to each payphone operated by
the Complainants[.]" But the Commission is still left to guess which Complainant
is a customer of which Respondent. Nor would this construction fully cure the
Complaint's deficiencies. The plain intention of Section 386.390.1 is that it is 25
customers of the respondent utility that must join in the Complaint.

87 Section 386.390.1

8 These are “the commission . . . upon its own motion, . . . the public counsel or the mayor or
the president or the chairman of the board of aldermen or a majority of the council, commission
or other legislative body of any city, town, village or county, within which the alleged violation
occurred, or not less than twenty- five consumers or purchasers, or prospective consumers
or purchasers, of such gas, electricity, water, sewer or telephone service.” Sec-
tion 386.390.1.

8 d..
% Complaint, Para’s 47, 54, 61.
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Of course, the statute also allows prospective customers to join in a complaint.
What is a prospective customer? The statute gives no guidance on this point, but
its language would be rendered meaningless unless some reasonable way can
be found to separate proper prospective customers from improper prospective
customers. As noted, three of the putative Complainants are not certified to provide
public telephone services in Missouri and one other has no relationship with
Missouri at all. None of these four are either customers or prospective customers
of the Respondents within the meaning of Section 386.390.1. This defect of
perfection alone is sufficient to require dismissal of the Complaint insofar as it is
brought under the Commission's special complaint authority in Section 386.390.1.
However, this is not the only fatal defect in the Complaint.

As discussed above, Section 386.550 applies to actions brought under Section
386.390.1, whether they are brought under the general complaint authority or the
special complaint authority as to rates. The rates herein complained of are
contained in tariffs that have been approved by this Commission. The Complaint,
as noted above, contains no allegation of substantially changed circumstances.
Therefore, the Commission concludes that Section 386.550 bars this Complaint.

For these reasons, the Commission determines that the Complaint cannot go
forward to the extent that it is brought under the Commission's special complaint
authority as to rates in Section 386.390.1.

2. Section 386.400.6:

Complainants rely on Section 392.400.6 as an independent statutory basis for
their Complaint. Section 392.400.6 provides that "[a] telecommunications com-
pany may file a complaint as to the reasonableness or lawfulness of any rate or
charge for service offered or provided by a noncompetitive or transitionally competi-
tive telecommunications company." This provision is one of several provisions of
Section 392.400, all of which are intended to prevent noncompetitive or transition-
ally competitive carriers from subsidizing their competitive services or transitionally
competitive services with revenue realized from their noncompetitive services. The
Commission, consequently, has always understood Section 392.400.6 as only
authorizing complaints as to violations of Section 392.400. For example, the
Commission stated in another case:

86

The complainants in this case have made no allega-
tion that SWBT's intrastate switched access services are
subsidizing SWBT's transitionally competitive or competitive
services. Section 392.400.6 only permits complaints that a
company's noncompetitive services are subsidizing its com-
petitive or transitionally competitive services and the complain-
ants have failed to state such a claim. Complainants have
made no allegation of subsidization. The complaint simply
fails to state a claim upon which relief may be granted.®!

91 MCI Telecommunications Corp., et al., v. Southwestern Bell Telephone Company, Case
No. TC-97-303 (Report and Order, issued Sept. 16, 1997).
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This understanding of Section 392.400.6 is supported by the restriction plainly
stated in that section: an action may only be brought by a telecommunications
company against a "noncompetitive or transitionally competitive telecommunica-
tions company." This is not a broad, independent complaint power granted to
telecommunications carriers, as argued by Complainants; rather, it is a restricted
and specialized complaint power created for a limited purpose. That purpose is
the enforcement of Section 392.400.

Turning to the Complaint, the Commission finds neither an allegation that the
Respondents have violated Section 392.400 nor an allegation that Respondents
are subsidizing their competitive or transitionally competitive services with revenue
from their noncompetitive services. Therefore, the Commission concludes that the
Complaint fails to state a claim under Section 392.400.6.

D. Conclusion

The Commission has tested the Complaint herein against each of the autho-
rizing statutes cited by the Complainants and has determined that, as urged by the
Respondents, the Complaint fails to state a claim upon which relief may be granted.
Therefore, the Commission will grant the Motions to Dismiss.

IT IS THEREFORE ORDERED:

1. That the Motion to Dismiss filed by GTE Midwest Incorporated, doing business as
Verizon Midwest, on October 1, 2002, is granted.

2. That the Motion to Dismiss filed by Sprint Missouri, Inc., doing business as Sprint,
on October 3, 2002, is granted.

3. That the Motion to Dismiss filed by Southwestern Bell Telephone Company, L.P.,
doing business as Southwestern Bell Telephone Company, on October 3, 2002, is granted.

4. That this order shall become effective on January 19, 2003.
5. That this case may be closed on January 20, 2003.

Simmons, Ch., Lumpe, Gaw, and Forbis, CC., concur.
Murray, C., absent.

Thompson, Deputy Chief Regulatory Law Judge
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In the Matter of the Tariff Filing of Laclede Gas Company to
Implement an Experimental Low-income Assistance Pro-
gram Called Catch-Up/Keep-Up.*

Case No. GT-2003-0117
Decided January 16, 2003

Gas §1. Laclede Gas Company filed a proposed tariff designed to raise rates by $6 million
in order to implement an arrearage forgiveness program, called the "Catch-Up/Keep-Up Plan,"
for eligible low income customers. The Commission found that while the concept of an
arrearage forgiveness program is worthy of consideration, Laclede's proposal would
unlawfully pass non-gas costs through the Purchased Gas Adjustment/Actual Cost Adjust-
ment (PGA/ACA) mechanism. The Commission also determined that the program was longer
in duration and larger in size than was reasonable based upon the evidence presented.
Although Laclede would profit and some low-income customers would receive short-term
help, most customers would receive a rate increase and be denied a corresponding rate offset
related to reductions in uncollectible expenses and other costs until the current rate case
moratorium ends. For these reasons, the Commission concluded that the proposed tariff
should be rejected due to its flawed design and improper funding mechanism.

Gas §17.1. The Commission determined that Laclede Gas Company's proposed tariff to
implement an arrearage forgiveness program unlawfully passed non-gas costs through the
Purchased Gas Adjustment/Actual Cost Adjustment (PGA/ACA) mechanism.

Gas §18. The Commission rejected Laclede Gas Company's proposed tariff designed to raise
rates by $6 million in order to implement an arrearage forgiveness program for eligible low
income customers. The Commission found that although Laclede would profit and some low-
income customers would receive short-term help, most customers would suffer a rate
increase and be denied a corresponding rate offset related to reductions in uncollectible
expense and other costs until the company's current rate case moratorium ends. The
Commission also determined that the plan's funding mechanism was improper and that the
program was longer in duration and larger in size than was reasonable based upon the
evidence presented.

Rates §108. The Commission rejected the company's proposed tariff designed to implement
an arrearage forgiveness program for eligible low income customers. The Commission found
that although the company would profit and some low-income customers would receive short-
term help, most customers would suffer a rate increase and be denied a corresponding rate
offset related to reductions on uncollectible expense and other costs until the company's
current rate case moratorium ends.

APPEARANCES
Michael C. Pendergast, Vice President and Associate General Counsel, and
Rick Zucker, Assistant General Counsel - Regulatory, Laclede Gas Company, 720
Olive Street, Room 1520, St. Louis, Missouri 63101, for Laclede Gas Company.
James C. Swearengen, Brydon, Swearengen & England, P.C., 312 East
Capitol Avenue, Post Office Box 456, Jefferson City, Missouri 65102 0456, for
Laclede Gas Company.

* The Commission, in an order issued on March 6, 2003, denied a motion for reconsideration
or rehearing.



LACLEDE GAS COMPANY 89

12 Mo. P.S.C. 3d

Ronald Molteni, Assistant Attorney General, Office of the Attorney General, Post
Office Box 899, Jefferson City, Missouri 65102, for the Missouri Department of
Natural Resources.

John B. Coffman, Acting Public Counsel, Michael F. Dandino, Senior Public
Counsel, and Douglas E. Micheel, Senior Public Counsel, Office of the Public
Counsel, Post Office Box 7800, Jefferson City, Missouri 65102, for the Office of the
Public Counsel and the public.

Thomas R. Schwarz, Jr., Deputy General Counsel, Lera L. Shemwell, Asso-
ciate General Counsel, and David A. Meyer, Associate General Counsel, Missouri
Public Service Commission, Post Office Box 360, Jefferson City, Missouri 65102,
for the Staff of the Missouri Public Service Commission.

REGULATORY LAWJUDGE: Vicky Ruth, Senior Regulatory Law Judge.

REPORTAND ORDER

Syllabus

Laclede Gas Company filed a proposed tariff to implement an arrearage
forgiveness program, called the "Catch-Up/Keep-Up Plan", for eligible, low income
customers. While the concept of an arrearage forgiveness program is worthy of
consideration, Laclede's proposal would unlawfully pass non-gas costs through
the Purchased Gas Adjustment/Actual Cost Adjustment (PGA/ACA) mechanism.
The Program is also longer in duration and larger in size than is reasonable based
upon the evidence presented. Although Laclede would profit and some low-
income customers would receive short-term help, most customers would suffer
a rate increase and be denied a corresponding rate offset related to reductions in
uncollectible expense and other costs until the current rate case moratorium ends.
For these reasons, the Commission concludes that the proposed tariff should be
rejected due to its flawed design and improper funding mechanism.

Findings of Fact

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The positions and arguments of all of the parties have been
considered by the Commission in making this decision. Failure to specifically
address a piece of evidence, position or argument of any party does not indicate
that the Commission has failed to consider relevant evidence, but indicates rather
that the omitted material was not dispositive of this decision.

Procedural History:

Laclede originally filed its tariff setting forth its initial proposal of an incentive
program on July 29, 2002, as a separate filing during the prehearing settlement
conference meetings in Laclede's rate case proceeding, Case No. GR-2002-356.
Laclede's tariff sheets were designed to increase the Company's rates by $6
million and to implement an arrearage forgiveness program. As initially filed, the
Program was to be funded with 30% of the discounts obtained by Laclede from the
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maximum tariff rates that the Federal Energy Regulatory Commission allows
pipelines to charge for transportation and storage services. Two thirds, or 20%,
of the discounts were to be used to reduce the arrearages of low-income customers
who make three timely payments of their current monthly levelized bills. The
remaining third, or 10% of the discounts, was to be retained by Laclede as an
indirect incentive to maximize the discounts.

On August 21, 2002, Staff filed a motion requesting that the Commission
suspend and reject the proposed tariff. Staff raised a number of issues in support
of its motion. Laclede withdrew the tariff on September 18, 2002, and filed a new
tariff on September 23, 2002, that revised the Program. It is that September 23 tariff
filing which initiated this case. The tariff originally bore an effective date of October
24, 2002.

On October 1, 2002, Staff filed a motion to suspend the proposed tariff, or in the
alternative, to reject the tariff. The Office of the Public Counsel also filed a Motion
to Suspend. The motions alleged, among other things, that the Program should
be implemented only on an experimental basis with limited parameters so the
Program could be studied and a determination could be made as to whether the
purported benefits actually materialize. On October 8, 2002, Laclede filed its
response in opposition to the motions to suspend.

On October 10, 2002, the Commission issued its Order that suspended the
tariff until November 21, 2002, and scheduled a Prehearing Conference. On
October 25, 2002, Staff filed its request to determine whether the Commission
wished to schedule a public hearing. A prehearing conference was held on October
29,2002. On October 31, 2002, Laclede filed a motion in opposition to holding local
public hearings. On November 7, 2002, the Commission issued its Order
scheduling a local public hearing in downtown St. Louis, Missouri. The local public
hearing was held as scheduled on November 18, 2002.

On November 1, 2002, Laclede filed its procedural recommendations. On the
same date, Staff and Public Counsel also filed a joint recommendation for a
procedural schedule. On November 6, 2002, the Missouri Department of Natural
Resources (DNR) filed an application to intervene. On November 18, 2002, Staff
filed a motion in support of DNR's application to intervene, noting that DNR was
named in Laclede's tariff. The Commission granted DNR's application on
December 2, 2002.

On November 8, 2002, the Commission issued its Order Adopting Procedural
Schedule and Expediting Transcript. In order to accommodate the procedural
schedule, the Commission issued an order on November 18, 2002, further
suspending the tariff until January 21, 2003. The parties filed direct testimony on
November 19, 2002. The parties filed the order of withesses and order of cross
examination on November 21, 2002. The evidentiary hearing was held on
December 2-5, 2002. During the hearing on December 3, 2002, Laclede distrib-
uted, but did not file, specimen tariff sheets that contained several changes that
Laclede agreed to make to its Program.

DNR filed its brief on December 13, 2002, and its proposed Findings of Fact
and Conclusions of Law on December 16, 2002. Laclede, Staff and Public Counsel
filed their briefs and proposed Findings of Fact and Conclusions of Law on
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December 16, 2002. Staff fled an amended version of its Findings of Fact and
Conclusions of Law on December 18, 2002.

Tariff:

As noted above, Laclede filed proposed tariff sheets to implement an arrearage
forgiveness program called the "Catch-Up/Keep-Up Plan", for eligible, low-income
customers. The tariff would increase customers' costs for transportation of natural
gas by $6 million by diverting up to that amount from the transportation discounts
that would otherwise be returned to Laclede's customers. These diverted moneys
would be placed in an escrow account to fund an arrearage forgiveness program.
Currently, 100% of any pipeline discounts received by Laclede are flowed through
to all non-transportation customers. Under Laclede's proposal, only 70% of the
pipeline discounts would be flowed through to Laclede customers. The other 30%
would be placed in an escrow account and used to reduce the arrearages of
Laclede's low income customers. As arrearages are forgiven, funds would flow
from the escrow account into Laclede's accounts receivables.

Laclede proposes to require no payment of arrearages for qualifying custom-
ers. Instead, Laclede proposes to require the general body of all ratepayers to pay
one-fourth or $375, whichever is less, of each Program participant's arrearages for
every three consecutive level-bill payments a Program participant makes.

Issues:

L Is there a need for a Program similar to the one proposed by Laclede?
There was little dispute among the parties regarding the need for
additional energy assistance for the Company's low-income customers. The
parties disagree as to whether Laclede's plan should be approved. The Commis-
sion agrees that there is a need for additional energy assistance for low income
customers. Whether Laclede's Catch Up/Keep Up Program is appropriate will be
addressed below.

IIl. If there is a need for additional energy assistance for the Company's
low income customers, is this Program properly designed to address that
need?

A. General Design Issues

A properly designed low-income assistance program should benefit all
stakeholders by promoting conservation and by assisting low-income consumers
in reducing their energy burden. The low-income customers may then be able to
pay their utility bills, thereby reducing utility costs for all ratepayers.

The Commission finds that there are numerous problems with the design
of the Program. Laclede's arrearage Program is not properly designed to address
the low-income consumer needs for rate affordability and usage assistance. The
success of the Program is dependent on the modification of the behavior of the low-
income customer. The expectation that low-income customers in the Program will
become better able to pay their bills may be unrealistic. As noted by Staff, this
Program has no track record. Laclede's proposal does not provide any means to
assist participants with payment of current gas bills, although eligible customers
must apply for assistance from available sources.
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The Program requires no payment of arrearages from qualifying custom-
ers, but does require the general body of all customers to pay up to $375 of each
Program participant's arrearages every three months for each program participant
that makes three consecutive level-bill payments. Third-party community action
programs (CAP agencies) would determine if Program customers face "extenu-
ating circumstances" that would either excuse the three consecutive payment
requirement or allow a defaulting customer to re-enter the Program. Laclede did
not define what constitutes an extenuating circumstance and did not place any
limitations on the CAP agencies' exercise of this broad discretion. Regularly
granting waivers for extenuating circumstances could mean that low-income
customers would receive arrearage forgiveness without ever developing regular
payment habits, which is a stated Program goal.

The Program would increase rates because Laclede proposes funding
this program through a surcharge in the PGA/ACA process that is the equivalent
of raising the customer charge by between $0.62 and $1.00 per month. Since the
Program raises rates for all customers by $6 million, it could harm those customers
who just barely manage to pay their bills, but have not yet fallen into an arrearage
situation.

The tariff's lack of a provision for comprehensive evaluation of the Program
is another flaw. Although Laclede agreed at the hearing to collect additional data,
if available, that is only sufficient if Laclede actually makes reasonable efforts to
collect the data. Other flaws include the lack of quantified administrative costs of
the Program; the lack of estimates of the Program's success or failure, including
the number of customers that would participate and the affect the Program would
have on write-offs; and the lack of estimates regarding the benefits that Laclede
would realize as a result of the Program.

Although the Program is not well-designed to meet the needs of low-
income customers, it is likely to have a positive impact on the Company's financial
condition by improving cash flow and replacing income lost when the Commission
denied Laclede's request to extend its Gas Supply Incentive Plan (GSIP)." The
Program allows Laclede to divert a portion of the pipeline discounts that would
otherwise be passed on to all ratepayers, and to then use those discounts to reduce
the company's bad-debt expense. Thus, Laclede would receive a double recovery
because bad-debt expense is already included in permanent rates. The Program
also permits Laclede to delay write-offs to a subsequent period. Customers who
would otherwise have been written off because they were unable to make the
necessary payment to come on-line under the Cold Weather Rule provisions? will
have the "payment" made for them through the arrearages Program. By reactivating
the Program participant's account, Laclede would also delay making any further
write-offs on that account.

"In the Matter of Laclede Gas Company's Tariff Filing to Implement an Experimental Fixed
Price Plan and Other Modifications to Its Gas Supply Incentive Plan, Case No. GT-2001-329.

2 4 CSR 240-13.055(7)(C).



LACLEDE GAS COMPANY 93
12 Mo. P.S.C. 3d

B. Does the Program have the potential to benefit or harm customers?
1. All customers:

The Commission finds that the Program is likely to harm all customers. The
Program requires all customers to pay higher rates than those approved by the
Commission in the settlement of the Company's last rate case because the $6
million Laclede proposes to use to fund the Program would otherwise be used to
offset the transportation cost of gas and reduce the amount all Laclede customers
would pay on a per unit basis. In addition, the Commission finds that the moneys
being charged to customers exceed any expectation of the cost of the Program. Any
excess funds cannot be returned to consumers before the Program is terminated.
Thus, the excess charges will accumulate as long as the Program remains in
existence.

All customers will also be harmed by the fact that they will be required to fund,
in advance, bad debts that would normally be considered in future rate cases to the
extent the bad debts actually materialize. All firm sales customers will be harmed
to the extent that a portion of their prepaid bad-debt expense benefit will be allocated
to firm transportation customers even though the firm transportation customers will
not pay for the Program.

In addition, all customers will be harmed if moneys raised from Dollar Help
are reduced as a result of the Program. All customers will pay the increase to their
cost of service as a result of the reduced collections from specific customers or
outside agencies. If the Program participants cannot afford to keep current with their
utility bills, the participants may eventually incur additional arrearages. This could
result in a higher cost of service for all customers.

2. Low-income customers:

Low-income customers that can afford their gas bills, without the burden of
payment of their arrearages, could receive short-term benefits from the Program
by reducing their debt as payments are made for their arrearages from the escrow
fund. Low-income customers that cannot afford to pay their current gas bills could
benefit from the Program while they receive service. However, even with the
payment of their arrearages, if these customers can't afford to continue to pay their
gas bills, they can be disconnected for nonpayment during the three-month period.
Consequently, these customers would then have even greater arrearage charges
thatthey would need to satisfy to receive future service, or that would be paid by other
customers through the recovery of bad debt expense. Furthermore, under the
Program all customers, including low-income customers, would forego the benefit
of pipeline discounts on their natural gas bills.

C. Does the Program have the potential to benefit or harm Laclede?

The Commission finds that under the Program, Laclede would likely experi-
ence higher reported earnings as a result of the double recovery, prepayment or
deferred recognition of its bad debt expense. Laclede would also benefit to the
extent that it has access to the excess funds accumulated by the Program that
permit it to meet its other cash flow requirements, regulated or nonregulated, with
funds otherwise used for bad debt. Thus, Laclede would experience an increased
cash flow and an increase in income that would flow directly to Laclede's bottom
line and consequently to shareholders. Therefore, the Commission finds that
Laclede and its shareholders would benefit from the Program.
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lll. Fundinglssues

A. Is the Program's level of funding appropriate?

Laclede argued that its proposed funding level of $6 million is appropriate. Staff
countered that based on other programs, an experimental program funded at
$600,000 would be more in line with previous experimental programs. Public
Counsel stated that if the Commission desires to implement a version of the Catch-
Up/Keep-Up Program, an arrearage reduction component should be set at $2.588
million on an annual basis. The Commission finds that Laclede's proposed level
of funding is excessive for this experimental, untested program.

The Commission notes that Laclede has done no studies nor even estimated
the costs of the Program. Laclede's witness, John Moten, admitted that the $6
million funding level was not directly tied to the funding needs of the Program, but
that this level was based on the moneys that the Company previously received
through the old Gas Supply Incentive Plan. That Gas Supply Incentive Plan expired
on September 30, 2001, and as a result of the Commission's order in Case No.
GT-2001-329, was not extended.

Furthermore, the $6 million level is significantly higher than any other low-
income program in Missouri. The cost to consumers would equate to increasing
Laclede's customer charge by approximately $0.62 - $1.00 per month - for an
untested program. In contrast, Missouri Gas Energy's (MGE) experimental pro-
gram only costs customers about $.08 per month. Moreover, the MGE program was
designed as part of a stipulation and agreement between the parties to a rate case,
is funded through the customer charge, is of shorter duration, and includes
parameters for a thorough evaluation of the program.®

The Commission agrees with Staff that the evidence presented is not sufficient
to determine several issues, including: 1) if the proposed funding level is not
appropriate, what funding level is appropriate; 2) whether the Company's custom-
ers with the lowest incomes will actually be able to take advantage of the Program,
or whether another approach might be necessary; 3) whether the program will
reduce Laclede's costs so that all customers benefit as Laclede has suggested;
and 4) whether the Program might actually exacerbate problems for low-income
customers, resulting in additional arrearages.

B. How can the Program be funded? How should the Program be
funded?

Laclede believes that the Program can and must be funded through the use of
30% of the pipeline discount savings achieved by the Company. Staff argues that
the Program should be funded by means of an Accounting Authority Order (AAO).
Public Counsel contends that a rate case would have been the appropriate place
to address such a program.

Laclede's proposal uses the PGA/ACA process as a funding mechanism. The
PGA/ACA process has been held to be lawful because the types of costs that are
included are limited in nature to the cost of obtaining the gas itself, and because
the Commission through its audit and adjustment process considers all relevant

3 See In the Matter of Missouri Gas Energy's Tariff Filing for a General Rate Increase, Case
No. GR-2001-292.
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factors. The PGA/ACA process may not include margin costs; in other words, the
costs of doing business, such as labor or materials costs. Bad debt expenses fall
within the category of the costs of doing business.

The Commission is unwilling to adopt a policy that allows the collection of bad
debtthroughthe ACA process. PGA costs are limited to recovery of natural gas costs
necessary to bring the commodity from the production areas to the Company's city
gate. City gate delivered costs include the cost of the commodity itself, interstate
pipeline transportation charges, and interstate storage charges, all of which are
subject to a later prudence review. Margin costs such as payroll, depreciation,
customers service, bill collection and bad debt expenses are considered in the
context of a general rate case and not subject to an adjustment process. Laclede's
Program proposes to include margin costs in the ACA/PGA process. Such a use
of the PGA/ACA mechanism is unlawful and could be the downfall of this process.

The Commission determines that Laclede's funding method for the Program
is unlawful and that the tariff must be rejected. The Commission notes that a rate
case would have been an appropriate place to consider the Program. Evaluating
the Program in the context of a rate case would permit the Commission to consider
all factors to determine the amount to include in rates, and would provide the
Commission the flexibility to explore and implement several options. The rate case
approach protects consumers from overcharges for bad debt expense as the
amount of bad debt expense included in rates (e.g., $8 million in Laclede's last rate
case) is matched with the costs. The rate case approach avoids the initial
overcharges to consumers of up to $6 million as contained in Laclede's Program.
The Commission has unanswered questions and concerns regarding whether
the AAO would have been an appropriate funding method, as advocated by Staff.
However, that is a question the Commission need not answer at this time.

IV. Other:

As noted above, the Commission finds that the proposed tariff must be rejected
due to its flawed design and improper funding methods. There are no other issues
that require Commission determination at this time.* However, the Commission
determines that the concept of an arrearage forgiveness program is worthy of
further review. The Commission hereby encourages the parties to establish a
collaborative to meet and attempt to develop a possible alternative to the Catch-Up/
Keep-Up Plan.

Conclusions of Law

The Missouri Public Service Commission has arrived at the following conclu-
sions of law.

Laclede Gas Company is a gas corporation as defined under Section
386.020(18), RSMo 2000. Laclede is an investor-owned public utility engaged in
the provision of natural gas service in the state of Missouri and therefore is subject
to the jurisdiction of the Missouri Public Service Commission under Chapters 386
and 393, RSMo 2002.

4The Commission appreciates the suggestions made by the Department of Natural Resources
regarding ways to improve the weatherization aspects of Laclede's proposed Catch-Up/
Keep-Up Plan. However, since the Commission is rejecting the tariff, a discussion of those
issues is not necessary.
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The Commission is an agency of limited jurisdiction and may only act in accord
with its statutory mandate. State ex rel. Kansas City Power & Light Co. v. Buzard,
350 Mo. 763, 168 S.W.2d 1044, 1046 (Banc 1943).

The Commission is prevented from engaging in single-issue ratemaking as
well asretroactive ratemaking. State ex rel. Midwest Gas Users'Ass'nv. Public Serv.
Com'n., 976 S.W.2d 470 (Mo. App. W.D. 1998).

The Commission is also required to consider all relevant factors when setting
rates. State ex rel. Val. Sewage Co. v. Public Serv. Com'n., 515 S.W.2d 845 (Mo.
App. 1974).

The Commission has determined that it may not include non-gas costs in the
ACA/PGA process for a number of reasons. State ex rel. Midwest Gas Users'Ass'n
v. Public Serv. Com'n., 976 S.W.2d 470 (Mo. App. W.D. 1998). The PGA/ACA
process has been determined to be lawful because it is limited to a specific type
of cost - the cost of gas. The Court has said that in determining to allow a PGA
mechanism, the Commission is necessarily determining that "due to the unique
nature of gas fuel costs, including the fact that natural gas is a natural resource,
not a product which must be produced with labor or materials, the fuel cost
component of the rate may be treated differently. State ex rel. Midwest Gas Users'
Ass'n. v. Public Ser. Comm'n., 976 S.W.2d 470, 480 (Mo. App. W.D. 1998). In
approving the PGA the Commission created a mechanism that allows fuel costs
to be passed along and fuel cost reductions to be passed along in the amount
incurred. /d.

Laclede proposes to include bad debt recovery in this process. Uncollectible
expenses do not meet the criteria established by the Court as a separate, discrete
cost that may be considered outside a rate case. Bad debt is a cost of doing
business and is a margin cost, not a commodity cost, and must be considered in
the context of a rate case where all costs and reductions in costs may be
considered.

Approval of the Program as proposed would constitute single-issue ratemaking.
State ex rel. Midwest Gas Users'Ass'n. v. Public Ser. Comm'n., 976 S.W.2d 470, 480
(Mo. App. W.D. 1998). The Court has found gas supply incentive plans to be lawful
only because the Commission determines ahead of time a benchmark price for
gas that is representative of the cost of gas over a year. An actual cost adjustment
is made periodically. (Sommerer Direct, Exh. 10, p. 3). The Court found this process
to be lawful only because the Commission has set targets for gas prices and
determined ahead of time what it will consider to be prudent and what it will consider
to be imprudent. Id. It is only these prior determinations that allow this process
to be considered lawful. [d.

Laclede's tariff does not include any benchmarks or information that would
permit the Commission to make these prior determinations so that the Program
could be funded with savings from an incentive plan. This is a significant defect
that prevents the Commission from approving the funding mechanism proposed
by Laclede in this tariff. State ex rel. Midwest Gas Users' Ass'n. v. Public Ser.
Comm'n., 976 S.W.2d 470, 480 (Mo. App. W.D. 1998).

Furthermore, the Commission acknowledges that there is the issue of whether
the law permits a utility to charge, directly or indirectly, customers within the same
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class a different rate for the same service.®* As the Commission is rejecting the
tariff on other grounds, it need not address this question. The Commission is also
mindful that legislation has recently been introduced that would address this
issue.®

The Commission appreciates the plight of low-income ratepayers and has
previously authorized, and continues to support, a variety of other low-income
support projects. The Commission has authorized an experimental pilot program
for MGE that is similar to Laclede's proposal. That program, however, was
implemented in the confines of a rate case where the Commission explored all
relevant factors. Prudent public policy dictates that the Commission should await
the results of that pilot program before committing the amount of resources that
Laclede requests.

The tariff as filed must be rejected because of its serious deficiencies. In
addition, the Commission notes that the proposed tariff bears an effective date of
January 21, just a few days following the issuance of this order. Therefore, the
Commission will briefly suspend the tariff in order to allow a longer period between
the issuance of this order and the effective date of the tariff.

IT IS THEREFORE ORDERED:

1. That effective January 16, 2003, the proposed tariff (tariff file no. JG-2003-0396)
filed by Laclede Gas Company on September 23, 2002, is suspended for a period of six days,
from January 21, 2003, to January 27, 2003.

2. That the proposed tariff (tariff file no. JG-2003-0396) filed by Laclede Gas Company
on September 23, 2002, is rejected.

3. That all motions not previously ruled upon by the Commission in this case are hereby
denied.

4. That this except for Ordered Paragraph No. 1, this Report and Order shall become
effective on January 26, 2003.

Lumpe, Gaw, and Forbis, CC., concur;

Simmons, Ch., dissents;

Murray, C., dissents, with dissenting opinion attached;

certify compliance with the provisions of Section 536.080, RSMo.

DISSENTING OPINION OF COMMISSIONER CONNIE MURRAY

The majority incorrectly determines that Laclede's funding mechanism is
unlawful. The Catch-Up/Keep-Up Program would be funded by an incentive
mechanism that the Commission has authority to flow through the PGA/ACA
process.! Itis not bad-debt recovery that would be passed through, as the majority
suggests. ltis, rather, an offset of a percentage of the savings from the discount

5 Section 393.130.2, RSMo 2000.
6Senate Bill 127.

' State ex rel. Midwest Gas Users' Ass'n. v. Public Serv. Com'n., 976 S.W.2d 470 (Mo. App.
W.D. 1998)
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that Laclede is able to achieve through the incentive mechanism that would be
passed through to ratepayers. Indeed, Laclede's former Gas Supply Incentive Plan
(GSIP) flowed an offset of a percentage of those savings through to ratepayers for
the direct benefit of Laclede's shareholders. This Commission first approved the
GSIP for Laclede in 1996 for a three-year term and extended it, with modifications,
for two additional years. It is inconsistent for such a flow-through mechanism to
be considered lawful under the GSIP but unlawful under the instant proposal.

Today's Report and Order is inconsistent for other reasons, as well. On the one
hand, the majority rejects Laclede's Catch-Up/Keep-Up Proposal because the
benefits to low-income customers may not be great enough to enable them to break
the cycle of missed payments and service interruptions. On the other hand, the
majority rejects the proposal because it "is longer in duration and larger in size than
is reasonable based upon the evidence presented."

On the one hand, the majority determines that the concept of an arrearage-
forgiveness program is worthy of further review and encourages the parties to
establish a collaborative to develop a possible alternative to the Catch-Up/Keep-
Up Proposal. On the other hand, the Commission used similarly encouraging
language in its Report and Order rejecting an extension of the GSIP,2 when it
encouraged development of a collaborative for a workable incentive program.
Laclede appears to have made a good-faith effort at such a collaborative and has
proposed a program that would redirect incentive shareholder benefits to forgive
arrearages of low-income customers.

While the majority mentioned the potential violation of 393.130.2, it did not
reach that issue. The majority nevertheless, points out that the Commission has
previously authorized, and continues to support a variety of other low-income
support programs. These programs contain elements similar or identical to those
contained in the Catch-Up/Keep-Up Proposal.

| would approve an experimental Catch-Up/Keep-Up Program incorporating
the changes agreed to by Laclede, and further limiting the size of the program to
$4.6 million. By simply rejecting the proposal, the Commission is missing an
opportunity to assist low-income customers in a timely and meaningful way with
an experimental program that has the potential to benefit Laclede's customers and
shareholders alike.

2 In the Matter of Laclede Gas Company's Tariff Filing to Implement an Experimental Fixed
Price Plan and Other Modifications to Its Gas Supply Incentive Plan, Case No. GT-2001-329.
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In the Matter of the Application of Various Members of the
Missouri Association of Natural Gas Operators for a Perma-
nent Waiver from Certain Provisions of 4 CSR 240-
40.030(9)(Q) and 49 CFR Part 192.481 for Intervals of Atmo-
spheric Corrosion Inspections.

Case No. GE-2003-0137
Decided January 30, 2003

Gas § 7. The Commission has the power to waive an inspection rule. Commission Rule 4 CSR
240-2.060(14)(B) authorizes the Commission to waive its rules if an applicant gives a complete
justification setting out the good cause for granting the waiver.

Gas §8. The Commission has the power to waive an inspection rule. Because the
Commission's rule is similar to a federal rule, 49 USC § 60118(d) requires the Commission to
give the U.S. Department of Transportation 60 days' notice of the waiver. The Secretary of
Transportation may object to the Commission's waiver during the 60 days' notice.

Gas §11. Commission Rule 4 CSR 240-40.030(13)(M)2.B.(ll) requires natural gas operators
to inspect their exposed pipelines for leaks every 39 months, but no later than once every third
calendar year.

Gas §16. The Commission waived its rule that requires natural gas operators to inspect their
pipelines for corrosion every three years. Natural gas operators must also inspect their
pipelines for leaks every 39 months, but no later than once every third calendar year. The
Commission found that allowing the applicants to inspect for corrosion at the same time they
inspect for leaks would not affect public safety.

ORDER GRANTING PERMANENTWAIVER
FROM CERTAIN PROVISIONS OF 4 CSR 240-40.030(9)(Q)
FORINTERVALS OF ATMOSPHERIC CORROSION INSPECTIONS

Syllabus: This order grants the Applicants a permanent waiver from 4 CSR 240-
40.030(9)(Q) for intervals of atmospheric corrosion inspections.

Various members of the Missouri Association of Natural Gas Operators'
applied for waiver of certain rules on October 8, 2002. On November 26, 2002, the
Applicants asked permission to amend their application and filed the amended
application.

"The following municipal members of MANGO have joined in the application: the cities of
Albany, Berger, Bernie, Bethany, Fulton, Gallatin, Granby, Green City, Hamilton, Hermann,
Kennett, Macon, Madison, Mercer, Middletown, Milan, Montgomery City, New Haven, Paris,
Perryville, Princeton, St. Robert, Stanberry, Unionville and Wheaton. In addition, the following
business members of MANGO have joined in the application: Aquila, Inc.; Atmos Energy
Corporation; City Utilities of Springfield, Missouri; Fidelity Natural Gas, Inc.; Laclede Gas
Company; Missouri Gas Company; Missouri Gas Energy; Missouri Interstate Gas; Missouri
Pipeline Company; Southern Missouri Gas Co. L.P.; Omega Pipeline Company; Union Electric
Company d/b/a AmerenUE.
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On December 10, 2002, the Commission allowed the Applicants to amend their
pleadings, and directed the Staff of the Commission to file a Recommendation by
January 9, 2003. On the same day, the Applicants filed a second request to amend
their pleadings, and withdrew their first amended application. The Commission
grants the Applicants' request to file their Second Amended Application.

MANGO consists of corporations and political subdivisions that operate natural
gas distribution systems in Missouri. For purposes of its application, MANGO
requests a waiver of Commission Rule 4 CSR 240-2.060(1).2 That rule requires
corporations file their articles of incorporation or certificates of authority to do
business in Missouri. The rule also requires political subdivisions to cite to the
statutory or other authority under which they operate. Because of the volume of the
materials, and because Staff has assured the Commission through its pleadings
that these companies and municipalities do indeed have authority to operate in
Missouri, the Commission will grant MANGO's request.

MANGO asks the Commission to permanently waive the requirement that its
members inspect their exposed service pipelines for corrosion at least every three
years. Commission Rule 4 CSR 240-40.030(9)(Q)° imposes that requirement
upon MANGO's members. In addition, Commission Rule 4 CSR 240-
40.030(13)(M)2.B.(I1) requires that the Applicants survey their pipelines for leaks
every 39 months, but no later than once every third calendar year. MANGO wants
permission to inspect for corrosion and for leaks simultaneously so that the
members may more efficiently use their gas safety resources.

Staff filed its Recommendation on January 9, 2003. In the Recommendation,
Staff stated that the Commission should approve the permanent waivers. Staff
asserts that MANGO could operate more efficiently if its members could inspect
their exposed service lines for corrosion and for leaks at the same time. Staff
believes allowing MANGO an additional three months to inspect those lines for
corrosion would not harm the public and is not inconsistent with gas pipeline safety.
Staff noted that the Commission granted MANGO a similar waiver in Commission
Case No. GE-2000-543. In that case, the Commission extended a twelve-month
deadline to fifteen months for qualifying people who make plastic joints. In addition,
Staff notes that 49 U.S.C § 60118(d) requires the Commission to give 60 days'
notice of a waiver to the United States Department of Transportation. To allow for
sufficient mail and review time, Staff recommends that the effective date of the
waiver be 75 days from the date of the order.

Commission Rule 4 CSR 240-2.060(14)(B) requires an applicant for waiver of
a Commission rule to give a complete justification setting out the good cause for
granting the waiver. The Commission finds that the Applicants can use their
resources more efficiently by inspecting their service lines for corrosion and for
leaks at the same time. In addition, the Commission finds that an additional three
months to inspect for corrosion would not affect public safety. The Commission
finds there is good cause to grant the waiver. The Commission will waive
Commission Rule 4 CSR 240-2.060(9)(Q).

2 The applicants actually requested a waiver of 4 CSR 240-2.060(11). However, the correct
citation is 4 CSR 240-2.060(1).

3This rule is similar to the Minimum Federal Safety Standard contained in 49 CFR 192.481.
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IT IS THEREFORE ORDERED:

1. That for the purposes of this application, the Commission waives Commission Rule
4 CSR 240-2.060(1) for the members of the Missouri Association of Natural Gas Operators
that joined in the application.

2. That the Commission waives Commission Rule 4 CSR 240-40.030(9)(Q) for the
members of the Missouri Association of Natural Gas Operators that joined in the application.

3. That the members of the Missouri Association of Natural Gas Operators that have
been granted a waiver of Commission Rule 4 CSR 240-40.030(9)(Q) shall inspect their service
pipelines exposed to the atmosphere for corrosion at least once each third calendar year, not
to exceed a period of 39 months.

4. That as required by 49 USC § 60118(d), the Data Center shall send a copy of this
order, the Second Amended Application, and the Staff Memorandum via overnight express
mail to:

Stacey L. Gerard

Associate Administrator for Pipeline Safety
U.S. Department of Transportation
RSPA/Office of Pipeline Safety

400 Seventh Street, S.W., Room 7128
Washington, D.C. 20590

5. That this order shall become effective on April 15, 2003.
6. That this case may be closed on April 16, 2003.

Simmons, Ch., Murray, Lumpe and Forbis, CC., concur
Gaw, C., dissents

Pridgin, Regulatory Law Judge
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In the Matter of the Application of Aquila, Inc., for Authority to
Sell and Transfer to MidAmerican Energy Company 23.3
Miles of a 345,000-Volt Electric Transmission Line in a
Portion of Atchison County, Missouri.

Case No. EM-2003-0091
Decided January 30, 2003

Electric §4. The Commission authorized a Missouri utility to transfer an electric transmission
line to an lowa utility, where such transfer was required by the transmission line agreement
under which the line was constructed in 1968.

ORDERAPPROVING APPLICATION TO TRANSFERASSETS

This order grants Aquila, Inc.'s request for authority to sell a portion of a
transmission line located in Atchison County, Missouri.

On September 4, 2002, Aquila, Inc. applied for authority to sell a portion of a 345
kV electric transmission line located in Atchison County, Missouri, to MidAmerican
Energy Company, an lowa utility. The transmission line cuts across the northwest
corner of Missouri, running 23.3 miles from the Missouri-Nebraska border near the
Cooper Nuclear Power station, to the Missouri-lowa line. The line connects
MidAmerican to the nuclear plant and does not serve any retail customers in
Missouri.

The application indicates that the transmission line was built as the result of
a Transmission Line Agreement signed on December 31, 1968, by St. Joseph Light
& Power Company - now owned by Aquila - and lowa Power & Light Company - now
MidAmerican. The 1968 agreement requires Aquila to sell the transmission line
to MidAmerican after it has been in service for 33 years. The sale price is
established in the agreement as the original cost of construction less 3 percent,
per year, depreciation, plus the cost of non-depreciable items such as rights of way
and easements. The agreed upon purchase price is $183,274, subject to an
adjustment for property taxes paid by Aquila for the 2002 tax year.

On September 9, 2002, the Commission issued an order directing that notice
of Aquila's application be sent to the County Commission of Atchison County, to the
members of the General Assembly who represent Atchison County, and to the
newspapers that serve that county. The notice indicated that any interested person
wishing to intervene should file an application to intervene on or before September
29, 2002. No requests to intervene were filed.

On December 19, 2002, the Staff of the Commission filed a recommendation
and memorandum. Staff indicated that it reviewed the application for transfer of
assets and concluded that the transaction will not be detrimental to the public
interest. None of Aquila's customers receive service off this transmission line so
no change of service provider will result from the sale of the line. There will be no
interruption or deterioration of service to Aquila's customers as a result of the sale.
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The sale of the transmission line will not affect the tax revenues of Atchison County
because the purchaser, MidAmerican, will be responsible for payment of those
taxes after the transfer of the line. Staff recommended that the Commission
approve Aquila's application, while reserving any ratemaking determinations
resulting from the sale for a future rate proceeding.

The Commission had additional questions about the transaction and on
December 31, 2002, issued an order directing Aquila to file a supplemental
pleading by January 13, 2003, indicating whether the Transmission Line Agree-
ment entered into on December 31, 1968, was detrimental to the interests of
Aquila's ratepayers. That order also directed Staff to file an additional recommen-
dation not later than ten days following Aquila's filing.

Aquila filed its supplemental pleading on January 13, 2003. Aquila indicates
that the Commission was fully aware of the terms of the Transmission Line
Agreement at the time it approved the construction of the transmission line. Aquila
further indicates that the line is being sold to MidAmerican at its net book value and
that the agreement was reasonable and beneficial to both parties. Staff's additional
recommendation, filed on January 24, 2003, indicates that the transmission line
has been treated as non-jurisdictional and has never been included in Aquila's rate
base for determination of retail rates in Missouri. Staff continues to believe that the
proposed transaction is not detrimental to the public interest.

The Commission has reviewed Aquila's application and its supplemental
report, as well as Staff's recommendations. The Commission finds that the
proposed transfer of assets will have no adverse impact on the Missouri customers
of Aquila. The Commission finds that the transaction is not detrimental to the public
interest and should be approved.

IT IS THEREFORE ORDERED:

1. That Aquila, Inc.'s application for authority to sell and transfer to MidAmerican
Energy Company a portion of a 345 kV electric transmission line located in Atchison County,
Missouri, is approved.

2. Thatthe Commission makes no finding of the value of this transaction for ratemaking
purposes.

3. That the Commission reserves the right to consider in a later proceeding any
ratemaking treatment to be afforded this transaction.

4. That this order shall become effective on February 9, 2003.
5. That this case may be closed on February 10, 2003.

Simmons, Ch., Murray, Lumpe and Forbis, CC., concur
Gaw, C., concurs, with concurring opinion attached

Woodruff, Senior Regulatory Law Judge

Editor's Note: The Stipulation and Agreement in this case has not been published.
If needed, this document is available in the official case files of the Public Service
Commission.
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CONCURRING OPINION OF COMMISSIONER STEVE GAW

I am concurring in this matter as it appears from the information available to
the Commission that the Transmission Sales Agreement, originally entered on
December 31, 1968, was fair. Staff has responded to the Commission's inquiry
by stating that the line was never considered a jurisdictional asset. This fact should
not preclude further scrutiny of the transactions, however. Bad financial deals can
carry over from other activities and become liabilities impacting regulated jurisdic-
tional assets and finances. The agreement contemplated a financing arrange-
ment between the parties' predecessors in interest that would and did result in St.
Joseph Light & Power Company's construction of the line and its subsequent sale
of the line to lowa Power & Light Company. Because the agreement clearly
concluded with the transfer of assets by a regulated company, approval should
have been sought before December 31, 1968. Today's approval is really not prior
approval; itis approval after the fact. However, if the Commission were to turn down
the current request it would result in a situation as difficult as untangling a tangled
trout line in a swift current. For that reason | concur in today's order.

In the future, transfer agreements such as this should be brought to the
Commission for approval before their execution.

In the Matter of the Application of Southern Union Company
d/b/a Missouri Gas Energy for Authority to Acquire Directly
or Indirectly, Up to and Including One Hundred Percent
(100%) of the Equity Interests of Panhandle Eastern Pipe-
line Company, Including its Subsidiaries, and to Take All
Other Actions Reasonably Necessary to Effectuate Said
Transaction.

Case No. GM-2003-0238
Decided March 27, 2003

Gas §6. The Commission approved a stipulation and agreement and authorized Southern
Union Company to acquire Panhandle Eastern Pipeline Company, subject to numerous
conditions designed to protect Missouri ratepayers.

ORDERAPPROVING STIPULATION AND AGREEMENT AND
APPROVING APPLICATION

This order approves a stipulation and agreement regarding the application of
Southern Union Company d/b/a Missouri Gas Energy for authority to acquire the
equity interests of Panhandle Eastern Pipeline Company. The order also grants
Southern Union Company the authority it requests, subject to the conditions set out
in the stipulation and agreement.
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On January 13,2003, Southern Union Company d/b/a Missouri Gas Energy filed
an application asking the Commission for authority to acquire, directly or indirectly,
up to and including one hundred percent of the equity interests of Panhandle
Eastern Pipeline Company, including its subsidiaries. On January 16, the
Commission issued an order that provided notice of Southern Union's application
to all parties to Missouri Gas Energy's most recent rate case, to the County
Commission of each county in MGE's service territory, to the members of the
General Assembly who represent the counties in MGE's service territory, and to the
newspapers that serve the counties in MGE's service territory. The Commission's
order also established an intervention deadline of January 24, 2003.

On January 31, the Commission issued an order approving the requests to
intervene of the Municipal Gas Commission of Missouri, Laclede Gas Company,
Union Electric Company d/b/a AmerenUE, the Missouri Attorney General on behalf
of the State of Missouri, Enbridge Pipelines, and the Midwest Gas Users' Associa-
tion. Later, on February 11, Local 5-348 of Paper, Allied-Industrial, Chemical and
Energy International Union (PACE) was allowed to intervene. Also on February 11,
the Commission permitted Kansas City Power & Light Company to intervene out
of time. On February 24, the Commission established a procedural schedule
leading to a hearing beginning on March 26. Southern Union, Staff, Public Counsel,
and Kansas City Power & Light Company filed written testimony before the hearing.

On March 25, Southern Union filed a stipulation and agreement signed by
Southern Union, Staff, and Public Counsel. A copy of the stipulation and agreement
is attached to this order. The stipulation and agreement indicates that the parties
agree that the Commission should approve Southern Union's application to
acquire the equity interests of Panhandle Eastern Pipeline Company. However,
the stipulation and agreement asks the Commission to condition its approval of
the application on several requirements to be imposed on Southern Union. The
specific conditions are set out in the stipulation and agreement and will not be
repeated in this order. However, in general, the conditions relate to the following
categories as set out in the stipulation and agreement:

1)  Customer service standards;

2) Insulation of Southern Union's MGE operating division from Panhandle

business;

3) Insulation of Southern Union's Missouri customers from any possible

adverse consequences associated with the transaction;

4) Affiliate transaction rules;

5) Incentive compensation;

6) Interstate and intrastate transportation and storage costs;

7)  Assumption of risks;

8) Cost allocation manual;

9) Southern Star Central investment;

10) Divest Energy Worx;

11) Adherence to Missouri rules;

12) No detrimental impact;

13) Commission authority;

14) Access to information;
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15) Commitments and representations are Missouri jurisdictional; and

16) Prefiled testimony to be received into evidence.

Staff filed suggestions in support of the stipulation and agreement on March 25.

No party other than Southern Union, Staff, and Public Counsel has signed the
stipulation and agreement. However, Commission rule 4 CSR 240-2.115(2)
provides that the Commission can treat a non-unanimous stipulation and agree-
ment as a unanimous stipulation and agreement if no party objects. When the
hearing convened on March 26, the Commission took up and granted requests
from Enbridge Pipelines and Paper, Allied-Industrial, Chemical and Energy
International Union, Local 5-348 (PACE) to withdraw as parties. The Municipal Gas
Commission of Missouri was previously granted leave to withdraw as a party.
Kansas City Power & Light Company, Union Electric Company d/b/a AmerenUE,
Midwest Gas Users' Association, and the Missouri Attorney General on behalf of
the State of Missouri each filed a notice on March 25 indicating that they did not object
to the stipulation and agreement and did not request a hearing. Laclede Gas
Company filed a pleading on March 26 indicating that it neither supports nor
opposes the stipulation. Laclede also waived its right to a hearing. All non-
signatory parties have either indicated that they do not object to the stipulation or
agreement or have been dismissed from the case. Therefore the stipulation and
agreement will be treated as a unanimous stipulation and agreement.

At the hearing on March 26, the Commission questioned the parties about the
stipulation and agreement. In a response to a question, Southern Union agreed
that it would provide the Staff of the Missouri Commission, as well as the Office of
the Public Counsel, with the same reports and information that it is obligated to
provide to the Massachusetts Department of Telecommunications and Energy by
an order issued by that body on February 19, 2003.

In the stipulation and agreement, contingent upon the Commission's accep-
tance of the stipulation and agreement, the parties waive their rights to cross-
examine witnesses, to present oral argument or briefs, to have the transcript read
by the Commission, and to judicial review. The Commission has the legal authority
to accept a stipulation and agreement as offered by the parties as a resolution of
issues raised in this case, pursuant to Section 536.060, RSMo 2000.

After reviewing the stipulation and agreement of the parties, Staff's suggestions
in support of that stipulation and agreement, and the evidence submitted by the
parties, the Commission finds that the stipulation and agreement filed on March
25 should be approved. The Commission also finds that the transaction by which
Southern Union will acquire the assets of Panhandle Eastern Pipeline Company,
as conditioned by the stipulation and agreement, is not detrimental to the public
interest.

The stipulation and agreement requests that the Commission approve the
transaction and the stipulation and agreement as soon as possible and further that
the Commission's order be made effective by April 1, if possible. However, at the
hearing, counsel for Southern Union indicated that the Federal Trade Commission
has not yet approved the transaction. Without approval from the FTC, Southern
Union will be unable to close the transaction before April 1. Therefore, Southern
Union would prefer that this order be given the customary ten-day effective date,
even though the effective date of the order will be after April 1.
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IT IS THEREFORE ORDERED:

1. That the Stipulation and Agreement filed on March 25, 2003, is approved, and the
signatory parties are ordered to comply with its terms.

2. That the application of Southern Union Company d/b/a Missouri Gas Energy for
authority to acquire, directly or indirectly, up to and including one hundred percent of the equity
interests of Panhandle Eastern Pipeline Company, including its subsidiaries, is granted, subject
to the terms of the stipulation and agreement approved in paragraph 1.

3. That Southern Union Company d/b/a Missouri Gas Energy is authorized to directly
or indirectly acquire up to and including one hundred percent of the equity interests of
Panhandle Eastern Pipeline Company, including its subsidiaries, and to otherwise accomplish
the transaction as permitted by the terms of the Purchase and Sale Agreement, Appendix 5
to the Application, subject to the terms of the stipulation and agreement approved in paragraph
1.

4. That Southern Union Company d/b/a Missouri Gas Energy is authorized to enter into,
execute and perform in accordance with, or as may be permitted by or result from, the terms
of the Purchase and Sale Agreement, Appendix 5 to the Application, subject to the terms of
the stipulation and agreement approved in paragraph 1.

5. That Southern Union Company d/b/a Missouri Gas Energy is authorized to enter into,
execute and perform in accordance with, or as may be permitted by or result from, the terms
of all other documents and to take any and all other actions which may be reasonably
necessary and incidental to the performance of the transaction, subject to the terms of the
stipulation and agreement approved in paragraph 1.

6. That this order shall become effective on April 6, 2003.

Simmons, Ch., Murray, Lumpe and Forbis, CC., concur
Gaw, C., concurs, concurrence to follow

Woodruff, Senior Regulatory Law Judge

Editor's Note: The Stipulation and Agreement in this case has not been published.
If needed, this document is available in the official case files of the Missouri Public
Service Commission.

CONCURRING OPINION OF COMMISSIONER STEVE GAW

| write this concurrence to the approval of the Stipulation and Agreement to
express concern about the need for additional financial analysis by the Staff.

There is much to like about the Stipulation and Agreement. The parties have
delineated numerous conditions designed to protect customers of MGE from
potential negative consequences of Southern Union's acquisition of Panhandle
Eastern Pipeline Company from CMS. There will be protections in place for
transactions between affiliates. These protections are delineated in Commission
rules that have been appealed to the Supreme Court. Yetregardless of the outcome
in the courts, affiliate transactions between MGE (Southern Union) and Panhandle
will be governed by those rules. Current discounts on transportation rates will
continue in MGE's PGA and ACA rates to its customers even if the discounts to MGE
later decrease. While stopping short of forcing a spin-off of MGE into a separate
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subsidiary - which would have provided legal protections against financial distress
of Southern - the Stipulation and Agreement does attempt to protect MGE's
ratepayers from additional capital costs to Southern from the purchase of Pan-
handle.

My concern about this acquisition is the lack of analysis done regarding the
advisability of the purchase. Staff has done an analysis about the comments of the
various credit rating agencies. This information can be helpful and is an important
part of the Commission's analysis. However, | would like to have more information
on the potential for this transaction to be a success for Southern. Some items of
interest would include:

1. The net revenue from Panhandle in the recent past;

2. The projections for net revenue in the future;

3.  The reason for the apparent increase in Panhandle's debt from 1999 to
present; and

4.  Whether there is sufficient revenue to:

a. Service the debt and other expenses of Panhandle;

b. Pay sufficient dividends to Southern to service the increase in
debt and equity costs flowing from this transaction; and

C. Pay a reasonable rate of return on this investment.

Since Panhandle is a transportation company, it is probable that FERC
oversight provides a safety net to ensure adequate returns from Panhandle to
Southern. However, such an analysis would help the Commission to determine
whether this transaction is advisable.

| hope such an analysis is done in future cases.

In the Matter of a Recommendation Concerning the Surcharge
for Deaf Relay Service and Equipment Distribution Program
Fund.

Case No. TO-2003-0171
Decided March 27, 2003

Telecommunications §1. The Commission increased the surcharge for the Relay Missouri
Program from $.09 to $.10 per month per access line. The Commission also directed that the
retention amount should remain at the current level of $30.00 or one percent, whichever is
greater. In addition, the Commission clarified that where the amount of the surcharge collected
is less than $30.00, the company may retain the amount it collects, but may not attempt to
recover the difference from the Deaf Relay and Equipment Distribution Program Fund.

The Commission found that staff's recommendation to increase the surcharge for the Relay
Missouri Program from $.09 to $.10 per month per access line was just and reasonable and
should be adopted. The Commission noted that predicting the depletion rate of the fund was
quite difficult. However, the evidence suggested that without an increase in the surcharge,
the Relay Missouri Fund balance would continue to decline significantly, potentially reducing
the fund balance to an unreasonably low level before the next review period.
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Rates §81. The Commission increased the surcharge for the Relay Missouri Program from
$.09t0 $.10 per month peraccess line. The Commission also directed that the retention amount
should remain at the current level of $30.00 or one percent, whichever is greater. In addition,
the Commission clarified that where the amount of the surcharge collected is less than $30.00,
the company may retain the amount it collects, but may not attempt to recover the difference
from the Deaf Relay and Equipment Distribution Program Fund.

APPEARANCES

Eric William Anderson, Associate General Counsel, Missouri Public Service
Commission, Post Office Box 360, Jefferson City, Missouri 65102, for the Staff of
the Missouri Public Service Commission.

Anthony K. Conroy, Attorney, Southwestern Bell Telephone, L.P., d/b/a SBC
Missouri, One SBC Center, Room 3516, St. Louis, Missouri 63101, for Southwest-
ern Bell Telephone, L.P., d/b/a SBC Missouri.

Larry W. Dority, Fischer & Dority P.C., 101 Madison Street, Suite 400, Jefferson
City, Missouri 65101, for Southwestern Bell Telephone, L.P., d/b/a SBC Missouri.

Lisa Creighton Hendricks, Attorney, Sprint, 6450 Sprint Parkway, Overland
Park, Kansas 66251, for Sprint Missouri, Inc., d/b/a Sprint.

Michael F. Dandino, Senior Public Counsel, Office of the Public Counsel, Post
Office Box 7800, Jefferson City, Missouri 65102, for the Office of the Public Counsel
and the public.

REGULATORY LAWJUDGE: Vicky Ruth, Senior Regulatory Law Judge.

REPORTAND ORDER

Syllabus:

This order establishes the surcharge for the Relay Missouri Program at $.10
per month per access line. It also clarifies that in cases where the amount of the
surcharge collected is less than $30.00, the company may retain the amount it
collects, but may not attempt to recover the difference from the Deaf Relay and
Equipment Distribution Program (DRS and EDP) Fund.

Findings of Fact

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The positions and arguments of all of the parties have been
considered by the Commission in making this decision. Failure to specifically
address a piece of evidence, position or argument of any party does not indicate
that the Commission has failed to consider relevant evidence, but indicates rather
that the omitted material was not dispositive of this decision.

Procedural History:

The Commission ordered the implementation of the Relay Missouri Program
in Case No. TO-90-174. The Relay Missouri Program is a statewide dual-party
telephone relay service for the deaf, hearing-impaired and speech-impaired, that
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was created under Section 209.253, RSMo 2000. The Commission issued an
order on February 19, 1991, setting the initial surcharge at $.06 per month per
access line. Since that time, the surcharge was raised to $.13 per month per
access line by Commission order dated October 2, 1992. By Commission order
issued March 6, 2001, the surcharge was reduced to $.09 per month per access
line.

The State of Missouri currently contracts with Sprint Communications LP for
telecommunications relay service (TRS). The State is operating under the last of
two optional two-year contract extensions. The current option expires June 30,
2003. The contract for TRS service is being re bid this year.

On November 5, 2002, the Staff of the Commission filed a Motion to Open Case
and Staff Recommendation. In this initial Recommendation, Staff suggested that
the surcharge be maintained at $0.09 per month per access line.

The Commission subsequently issued an order establishing this case and
directing interested parties to intervene no later than January 6, 2003. Sprint
Missouri, Inc., d/b/a Sprint, and Southwestern Bell Telephone, L.P., d/b/a SBC
Missouri, filed timely requests for intervention, which were granted by order issued
January 21, 2003.

On January 31, 2003, the Commission issued an Order Directing Filing,
instructing Staff to file a supplemental pleading regarding its recommendation.
Staff filed a Supplemental Recommendation on February 10, 2003, stating that
based on updated projections and in consideration of other factors, it now
recommends that the Commission increase the surcharge from $0.09 to $0.10 per
month per access line.

On February 19, 2003, the Commission issued an order scheduling an on-the
-record presentation for March 3, 2003, to provide the Commissioners with an
opportunity to ask questions regarding Staff's recommendations. Staff, the Office
of the Public Counsel, and SBC appeared for the on-the-record presentation.

On March 7, 2003, Staff filed a supplemental pleading addressing certain
questions raised at the on-the-record presentation. Public Counsel filed com-
ments on March 11, 2003. On March 12, 2003, Staff filed a reply to Public Counsel's
comments.

The Commission issued another Order Directing Filing on March 14, 2003.
Staff filed its response on March 19, 2003. On the same date, the Commission
issued a third Order Directing Filing, requesting that Staff provide additional
information. Staff filed a supplemental pleading on March 20, 2003. The Commis-
sion issued a fourth Order Directing Filing on March 20, 2003. In response, Staff
filed its supplemental pleading on March 24, 2003. Public Counsel filed a response
to Staff's pleading on March 25, 2003.

Issues:

1. At what amount should the Commission set the Relay Missouri Pro-
gram surcharge?

The current surcharge is set at $0.09 per month per access line. Staff initially

recommended that the surcharge be maintained at that amount. However, Staff

has revised its recommendation, and now urges the Commission to increase the
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surcharge from $0.09 to $0.10 per month per access line. In the last four months,
the Relay Fund balance has continued to steadily decline. At the end of September
2002, the fund balance was $6,488,386. As of January 31, 2003, the fund balance
was $4,989,072, a 23 percent decrease over a period of four months. Staff updated
its revenue and disbursement projections and resulting fund balances, and based
upon the updated data, Staff expects the Relay Fund balance to be depleted
between August and September 2004, two months earlier than previously pro-
jected. Staff believes that an increase in the surcharge to $0.10 should allow the
Relay Fund to remain positive until the next review period and keep the Fund
balance at a reasonable level.

Staff states that its projection of receipts is conservatively low to represent the
receipts experienced during this fiscal year. Staff realizes that the TAP program's
expenditures have not yet equaled the appropriated amount. However, since an
agency may spend all the funds appropriated to it, Staff believes that the fund must
be able to cover that appropriation. Staff has included a relatively flat estimate of
relay expenses, and Staff notes that the expenses may be higher than Staff's
estimate. Furthermore, the current relay service contract expires on June 30, 2003,
and the costs could increase under the new contract.

At the hearing, SBC requested that if the Commission increases the surcharge,
that the company be allowed 60 to 90 days to implement the change.

Public Counsel argues that the Commission has the authority to set the
surcharge with an automatic contingency adjustment clause. Public Counsel
suggests that the Commission set a $0.09 surcharge but provide for an automatic
contingency adjustment to $0.10 if the fund falls below $3 million.

Staff counters that the statute does not permit conditional surcharges. Instead,
the statute allows a Commission review of the surcharge no more than annually,
but no less often than every two years, and authorizes the Commission to order
changes to the surcharge subsequent to that review.! Staff argues that Public
Counsel's recommendation requires the Commission to have the authority to
review the surcharge more than once a year, and that under Section 209.259, the
Commission does not have such authority. Staff also notes that the relay billing
is somewhat erratic, and the fund may receive three months of billing at one time.
In addition, the surcharge amounts are not received on consistent dates and
sometimes not in every month; instead, several months' worth may be paid at once.
Staff points out that this lack of consistency does not lend itself to setting a
preconditioned surcharge change based on the balance of the fund.

The Commission has reviewed the parties' positions regarding an "automatic
contingency adjustment" clause. The Commission finds that there is uncertainty
surrounding such a proposal and will not adopt it at this time.

The Commission also notes that Public Counsel's March 11, 2003 filing
included the suggestion that the Commission's annual review of the surcharge
should include certain additional data. Staff responded to these comments briefly
in its March 12, 2002 filing. In order to assist the Commission in its next review of
the surcharge, the Commission will direct Staff to file a more thorough response
to item 2 of Public Counsel's March 11, 2003 filing.

' See Section 209.259.1, RSMo 2000.
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The Commission finds that Staff's revised recommendation, to increase the
surcharge from $0.09 to $0.10 per month per access line, is just and reasonable
and should be adopted. The Commission notes that predicting the depletion rate
of the fund is quite difficult. However, the evidence suggests that without an
increase in the surcharge, the Relay Missouri Fund balance will continue to decline
significantly, potentially reducing the fund balance to an unreasonably low level
before the next review period. The Commission finds that an increase in the
surcharge of $0.01 per month per access is appropriate.

2. TheRetention Amount

a) Shouldtheretentionamountremain atthe currentlevel of $30.00 or one
percent, whichever is greater?

b) Should the Commission clarify that in cases where the amount of the
surcharge collected is less than $30.00, the company may retain the
amount it collects, but may not attempt to recover the difference from
the DRS and EDP fund?

Section 209.257, RSMo 2000, allows the Commission to set a percentage that
a telephone company may retain from the DRS and EDP Fund surcharge collected
to defray the administrative costs. In Case No. TO-90-174, the Commission set
the amount of retention at one percent or $30.00, whichever is greater. Staff
recommends that the Commission keep the retention amount at the current level.

Staff also indicates that at least one company is requesting that the DRS and
EDP Fund pay to the company the difference between the amount collected and
$30.00 when a surcharge amount of under $30.00 is collected. Staff indicates that
Section 209.257 calls for a retention of a percentage of the surcharge amount and
does not call for a recovery above the surcharge collected. Therefore, Staff
recommends that the Commission clarify that in cases where the amount of the
surcharge collected is less than $30.00, the company may retain the amount it
collects, but may not attempt to recover the difference from the DRS and EDP Fund.
Staff suggested that the Commission adopt the following language to clarify this
issue:

Except as provided below, the local exchange telephone com-
pany is to retain 1% or $30, whichever is greater, of the
surcharge amount collected each month. If the carrier collects
a monthly surcharge amount under $30, the carrier will retain
the amount under $30 as its full payment for recovery of the
billing, collecting, remitting and administrative costs attributed
to its collection of the surcharge for that month.

The Commission finds that it is just and reasonable to keep the retention
amount at the current level of $30.00 or one percent, whichever is greater, as
recommended by Staff. The Commission also determines that it is necessary to
clarify that if the amount of the surcharge collected is less than $30.00, the company
may retain that amount, but may not attempt to recover the difference from the fund.
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Conclusions of Law

The Missouri Public Service Commission has arrived at the following conclu-
sions of law.

Section 209.253, RSMo 2000, requires the Commission to provide a statewide
dual-party relay system, using third-party intervention to connect deaf, hearing-
impaired, and speech-impaired persons and offices of organizations representing
the deaf, hearing-impaired, and speech-impaired, with telecommunication de-
vices for the deaf and the telephone system, making available reasonable access
to telephone service to eligible subscribers.

Section 209.255 provides that the Commission shall establish a rate recovery
mechanism to recover the costs of implementing and maintaining the programs
provided for in Section 209.253.

Section 209.257 directs the Commission to determine the appropriate percent-
age of the surcharge to be deducted and retained by the local exchange telephone
company to allow the company to recover the billing, collecting, remitting, and
administrative costs attributed to the surcharge. Section 209.259.3 provides that
concurrent with the review of the surcharge, the Commission shall review the
percentage deducted and retained, under Section 209.257, by the local exchange
telephone company and if necessary, shall order adjustments to the percentage
to assure a just and reasonable compensation to the local exchange telephone
company. The Commission previously set the retention amount at the level of
$30.00 (or the amount collected, if less than $30.00), or one percent, whichever is
greater. The Commission finds that this retention level remains just and reason-
able. However, it is necessary for the Commission to clarify that if the amount of
the surcharge collected is less than $30.00, the company may retain that amount,
but may not attempt to recover the difference from the fund.

Section 209.258 establishes a deaf relay service fund for the purpose of paying
the expenditures incurred in the operation of the statewide dual-party relay service
and equipment distribution program.

Section 209.259 requires the Commission to review the Deaf Relay Service and
Equipment Distribution Program Fund surcharge no less frequently than every two
years, but no more frequently than annually. The statute also requires the
Commission to order changes in the amount of the surcharge as necessary to
assure available funds for the provision of the programs established in Section
209.253. As noted previously, the Commission finds that in order to assure
available funds for the programs, the surcharge shall be raised from $0.09 to $0.10
per month per access line.

IT IS THEREFORE ORDERED:

1. That the Relay Missouri surcharge shall be raised to $.10 per month per access line,
effective July 1, 2003.

2. That local exchange companies shall notify their customers of the increase by a
notice included with or printed on each customer's bill.

3. That except as provided in the next sentence, the local exchange telephone
company is to retain one percent or $30.00, whichever is greater, of the surcharge amount
collected each month. If the carrier collects a monthly surcharge amount under $30.00, the
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carrier will retain the amount under $30.00 as its full payment for recovery of the billing,

collecting, remitting, and administrative costs attributed to its collection of the surcharge for
that month.

4. That the Staff of the Commission shall monitor the Deaf Relay Service and
Distribution Program Fund in light of the issues set out in its recommendation.

5. That no later than April 11, 2003, the Staff of the Commission shall file a response
to item 2 of the Office of the Public Counsel's March 11, 2003 filing, as directed above.

6. That this Report and Order shall become effective on April 5, 2003.

Simmons, Ch., and Forbis, CC., concur;
Gaw, C., concurs, with separate concurring opinion attached;
Murray and Lumpe, CC., dissent.

CONCURRING OPINION OF COMMISSIONER STEVE GAW

| concur in this order to adjust the assessment for the deaf relay fund out of
concern that doing nothing may place the fund in jeopardy before the Commission
is authorized to revisit the matter next year.

Staff recommends that the surcharge be raised from .09¢ to .10¢ per month per
access line. Staff's analysis is based on various assumptions and concludes that
the fund will be depleted in the fall of 2004. One of Staff's assumptions is that there
will be no increase in the contract rate for telecommunications relay service. This
contract is currently up for rebid with additional services requested, potentially
increasing expenditures from the fund. Furthermore, if the program expenditures
are actually at the level of the contemplated appropriations, the fund could be
depleted by the spring of 2004.

Instead of increasing the surcharge now, it would be my preference to accept
Public Counsel's suggestion to leave the assessment at .09¢, with a triggering
mechanism to raise the amount to .10¢ if the fund falls below a set balance.
However, since three votes do not exist for this proposal, | believe we have an
obligation to ensure the fund's viability until we are authorized to reevaluate the
assessment. Therefore, | must concur in the result of the Commission's order.
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In the Matter of the Application of Environmental Utilities, LLC,
for Permission, Approval, and a Certificate of Convenience
and Necessity Authorizing It to Construct, Install, Own,
Operate, Control, Manage and Maintain a Water System for
the Public Located in Unincorporated Portions of Camden
County, Missouri (Golden Glade Subdivision).*

Case No. WA-2002-65
Decided April 10, 2003

Water §2. Certificates §21.4. A wholesale supply contract to sell water to a neighboring
utility was sufficient to satisfy the Commission's concerns about the economic viability of the
applicant utility and justified the issuance of a certificate of convenience and necessity that
had otherwise been approved in an earlier report and order.

Water §2. Certificates §21.4. The fact that a wholesale supply contract to sell water to
a neighboring utility was only for a six-month renewable term, did not raise concern about
the long-term economic viability of the applicant utility where the neighboring utility had no other
available source of water.

APPEARANCES

Gregory D. Williams, Attorney at Law, Highway 5 at 5-33, Post Office Box 431,
Sunrise Beach, Missouri 65079, for Environmental Utilities, LLC.

M. Ruth O'Neill, Legal Counsel, Office of the Public Counsel, Post Office Box
7800, Jefferson City, Missouri 65102, for the Office of the Public Counsel and the
public.

Victoria Kizito, Assistant General Counsel, and Keith R. Krueger, Deputy
Counsel, Missouri Public Service Commission, Post Office Box 360, Jefferson City,
Missouri 65102, for the Staff of the Missouri Public Service Commission.

REGULATORY LAWJUDGE: Morris L. Woodruff
SECOND REPORTAND ORDER
SUMMARY

Environmental Utilities, LLC, applied for a certificate of convenience and
necessity authorizing it to provide water service to a developing subdivision in
Camden County, Missouri. The Commission approved that application in a Report
and Order issued on June 27, 2002 but indicated that a certificate would not be
issued until Environmental Utilities formalized arrangements to provide wholesale
water to an adjoining subdivision. In this Second Report and Order, the Commis-
sion finds that Environmental Utilities has made the necessary arrangements and
issues the appropriate certificate. The Commission also approves the operating
tariff submitted by Environmental Ultilities.

* See page 360, Volume 2 MPSC 3d for another order in this case.
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FINDINGSOFFACT

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The Commission in making this decision has considered the
positions and arguments of all of the parties. Failure to specifically address a piece
of evidence, position or argument of any party does not indicate that the Commis-
sion has failed to consider relevant evidence, but indicates rather that the omitted
material was not dispositive of this decision.

Procedural History

On August 6, 2001, Environmental Utilities, LLC, filed an application for a
certificate of convenience and necessity to construct and operate a water system
to serve the Golden Glade subdivision in an unincorporated portion of Camden
County, Missouri. In a Report and Order issued on June 27, 2002, the Commission
approved Environmental Utilities' application. However, that Report and Order
indicated that the Commission would not issue a certificate to Environmental
Utilities until it proved to the Commission's satisfaction that it had made arrange-
ments to provide wholesale water to Osage Water Company for the use of Osage
Water's customers in the adjoining Eagle Woods subdivision.

On September 1, 2002, Environmental Utilities issued a tariff that would
establish rules for the provision of service in the requested service area. That tariff
carried an effective date of October 1, 2002. Thereafter, on September 11,
Environmental Utilities filed a Notice of Water Supply Agreement. Along with that
notice, Environmental Utilities filed a Water Supply Agreement between Osage
Water and Environmental Utilities. That agreement indicates that it was executed
on September 1, 2002, and was signed by William P. Mitchell as president of Osage
Water.

On September 12, the Commission issued an order directing its Staff to file a
recommendation regarding whether the Water Supply Agreement submitted by
Environmental Utilities satisfied the requirements for issuance of a certificate
established in the Commission's June 27, 2002 Report and Order. The Commis-
sion directed Staff to file its recommendation no later than September 20, and
directed any other parties wishing to make a recommendation do so by the same
date.

Staff filed its recommendation on September 20, and the Office of the Public
Counsel and Hancock Construction Company also filed timely recommendations.
All three parties argued that the supply agreement did not satisfy the requirements
of the June 27, 2002 Report and Order.

On September 24, the Commission issued an order suspending Environmen-
tal Utilities' tariff until January 29, 2003, and scheduling a prehearing conference.
At the prehearing conference, held on October 9, the parties agreed that the issues
before the Commission were legal rather than factual and that a further hearing was
not necessary. The parties instead proposed a briefing schedule to permit them
to present the legal issues to the Commission for determination.

The Commission adopted the proposed briefing schedule on October 16,
2002, and the parties filed initial and reply briefs in November 2002. After reviewing
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the parties' briefs, the Commission issued an order finding that additional evidence
was necessary before