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PREFACE

This volume of the Reports of the Public Service Commission of
the State of Missouri contains selected Reports and Orders issued
by this Commission during the period beginning December 1, 2001
through November 30, 2002. It is published pursuant to the provi-
sions of Section 386.170, et seq., Revised Statutes of Missouri, 1978,
as amended.

The syllabi or headnotes appended to the Reports and Orders are
not a part of the findings and conclusions of the Commission, but
are prepared for the purpose of facilitating reference to the opinions.
In preparing the various syllabi for a particular case an effort has
been made to include therein every point taken by the Commission
essential to the decision.

The Digest of Reports found at the end of this volume has been
prepared to assist in the finding of cases. Each of the syllabi found
at the beginning of the cases has been catalogued under specific
topics which in turn have been classified under more general topics.
Case citations, including page numbers, follow each syllabi contained
in the Digest.
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American Business Alliance, Inc. (Certificate of service
authority, IXC and non-switched local exchange
telecommunications services, canceled) ............c.cccceen.

XXii

Date

5/1/02

6/13/02

7/9/02

10/11/02

4/4/02

10/31/02

10/11/02

10/1/02

11/1/02

3/15/02

3/19/02

1/9/02

3/21/02

6/13/02

3/18/02



TK-2002-1056

TA-2002-464

TD-2003-0181

GT-2003-0038,
etal

EO-2002-451

EO-2002-450

GR-2001-497
XN-2003-0077

WR-2002-371
TA-2002-479

TM-2002-283

ZD-2002-1113

TA-2002-426

TA-2002-433

TA-2002-432

LD-2003-0084

TD-2002-406

XA-2002-1029

XM-2002-1030

UNREPORTED CASES

American Cellular Corporation and Dobson Cellular
Systems, Inc. (Cellular/PCS interconnection agreement
with Southwestern Bell Telephone Company, granted)....
American Phone Services Corp. (Certificate of service
authority, IXC, granted) .........cocecveirnecineineenneenens
American Telecommunications Enterprise, Inc.
(Certificate of service authority, IXC, canceled) ..............
Aquila, Inc. d/b/a Aquila Networks-L&P and Aquila
Networks-MPS (Proposed gas aggregation tariff, order
apPProving agreemeNnt) .......ccceevveveerierererese e
Aquila, Inc. f/k/a UtiliCorp United Inc. d/b/a Aquila
Networks-L&P f/k/a St. Joseph Light & Power (Order
recognizing change of corporate name) .......................
Aquila, Inc. f/lk/a UtiliCorp United Inc. d/b/a Aquila
Networks-MPS f/k/a Missouri Public Service (Order
recognizing change of corporate name) ............ccceeeuveene
Aquila, Inc. d/b/a Aquila Networks-L&P (Establishing
ACADAIANCE) ....oveeniiiiiieie e
A.R.C. Networks, Inc. (Name change to A.R.C.
Networks, Inc., d/b/a InfoHighway, recognized) ..........
Argyle Estates Water Supply (Water rate increase case)
Arizona Telephony Brokers, L.L.C. (Certificate of service
authority, IXC, granted) .........cccceereriierniieniee e
AS Telecommunications, Inc. d/b/a Allstar Telecom
(Transfer of the long distance customer base to OneStar
Long Distance, Inc. d/b/a OneStar Long Distance,
APPIOVEA) ...t

Baptist Medical Center (Certificate of service authority,
shared tenant services, canceled) ..........ccccocernienieennen.
Best Steak House, Inc. (Certificate of service authority,
pay phones, granted) ..........ccccevviiiiiinienene e
Blue Ridge Telecom Systems, LLC (Certificate of service
authority, interexchange and nonswitched local
exchange telecommunications services, restricted to
providing dedicated private line services, granted) .........
Blue Ridge Telecom Systems, LLC (Certificate of service
authority, basic local telecommunications services,
Oranted) ..co.veeieeieee e s
Blue Ridge Telecom Systems, LLC (Certificate of service
authority, IXC and local exchange telecommunications
services, canceled) .......coovviieeiieeee e
Broadstream Corporation (Certificate of service
authority, IXC, canceled) .........ccooeeviiienenenicie e
Broadview NP Acquisition Corp. d/b/a Broadview Net
Plus (Certificate of service authority, IXC, granted) ...........
Broadview NP Acquisition Corp. d/b/a Broadview Net
Plus (Transfer of assets of Network Plus, Inc. to
Broadview, granted) ...........cccoeiriiiiinnin e

XXiii

7/8/02
4/26/02

11/27/02

10/15/02

4/16/02

4/16/02
8/6/02

9/18/02
3/19/02

5/14/02

2/19/02

7/18/02

4/2/02

4/22/02

5/2/02

11/18/02

3/18/02
5/21/02

6/11/02



XXiv

X0-2002-1120

CK-2002-1146

TO-2002-222

EO-2003-0042

XA-2003-0023

CA-2003-0024

XA-2003-0112

XN-2003-0106

XM-2003-0111

TA-2002-398

PA-2003-0003
TM-2002-151

TA-2002-453

WO-2002-208

LK-2003-0145

LK-2003-0140

LK-2003-0139

UNREPORTED CASES

Broadwing Communications Services, Inc. (Request to
place certain real property assets located in Missouri
into a wholly owned subsidiary, granted) ..............cccce.....
Brooks Fiber Communications of Missouri, Inc.
(Interconnection agreement with GTE Midwest
Incorporated d/b/a Verizon Midwest, granted) .................
Brooks Fiber Communications of Missouri, Inc. and MCI
WorldCom Communications (Interconnection agree-
ments with Southwestern Bell Telephone Company,
APPIOVEM) ..t
Brunt, Elizabeth and Matthews, Robert S. (Change of
electric supplier from Union Electric Company d/b/a
AmerenUE to the Sikeston Board of Municipal Utilities,
Oranted) ..cooveeeieeiiiee e
Budget Phone, Inc. (Certificate of service authority, IXC,
[o 2= Ta1 =T ) IR PSPPSR
Budget Phone, Inc. (Certificate of service authority, basic
resold and facilities-based local telecommunications
Services, granted) .......ccoevieeiiienie e
BullsEye Telecom, Inc. (Certificate of service authority,
IXC and nonswitched local exchange telecommuni-
cations services, restricted to providing dedicated
private line services, granted) ..........ccoccovveenieieniiniiennns

—Cc—

Cable & Wireless, Inc. (Name change to Cable & Wireless
USA, Inc., recognized) .......cceeeiiiiieeeiiiiieeeiiiee e
Cable & Wireless USA, Inc. (Transfer of assets to
Primus Telecommunications, Inc., granted) ....................
Callaway Technology, L.L.C. (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) ............ccceenee.
Capital International Communications, LLC (Certificate
of service authority, pay phones, granted) ...................
Capsule Communications, Inc. (Merger with Covista
Communications, Inc., approved) .........cccccevveerieiineennnn.
CD Telecommunications, LLC (Certificate of service
authority, basic local telecommunications services,
[o = 191 =To ) TP PRTRRT
Centralia, City of (Water territorial agreement with Public
Water Supply District No. 10 of Boone County which
designates boundaries in Boone County, approved) ........
CenturyTel of Missouri, LLC (Interconnection agreement
with Camarato Distributing, Inc., approved) ...................
CenturyTel of Missouri, LLC (Interconnection agreement
with Snappy Phone of Texas, Inc. d/b/a Budget Phone,
INC., APPIOVEA) .....oiiiiiiieeiie e
CenturyTel of Missouri, LLC (Interconnection agreement
with Missouri State Discount Telephone, approved) ........

7/9/02

8/5/02

10/24/02

10/4/02

9/12/02

9/18/02

10/30/02

9/23/02

11/5/02

4/1/02

7/31/02

2/26/02

7/16/02

27102

11/19/02

11/19/02

11/19/02



LK-2003-0142

LK-2003-0141

LK-2003-0143

XD-2003-0029

TM-2003-0018

TA-2002-238

CK-2003-0104

TO-2002-261

TK-2002-1121

EF-2002-1123

TO-2002-318

PA-2003-0040
WO-2002-298

XA-2003-0050

PM-2002-1089

TA-2002-289

PA-2003-0049

PA-2002-1071

PD-2002-1027

UNREPORTED CASES

CenturyTel of Missouri, LLC (Interconnection agreement
with NOW Communications, Inc., approved) ............c......
CenturyTel of Missouri, LLC (Interconnection agreement
with Universal Telecom, Inc., approved) ..........cccceveeneene
CenturyTel of Missouri, LLC (Interconnection agreement
with Comm South Companies, Inc., approved) ................
CenturyTel Telecommunications, Inc. (Certificate of
service authority, IXC, canceled) ..........cccccevveenieineennnn.
CEO Telecommunications, Inc. (Transfer of assets to
Legent Communications Corporation d/b/a Long Distance
America, granted) .......ccceeiiiei i
Chariton Valley Telecom Corporation (Certificate of
service authority, basic local telecommunications
Services, granted) .......ooocvieiiei i
Chariton Valley Telecom Corporation (Interconnection
agreement with Spectra Communications Group, LLC,
APPFOVEA) ..ot
Chariton Valley Telephone Corporation (Interconnection
agreement with Missouri State Discount Telephone
Company, @pProved) .........cccecvririninene e
Chariton Valley Telephone Corporation (Interconnection
agreement with Missouri RSA No. 5 Partnership d/b/a
Chariton Valley Wireless, granted) ...........ccccceveveeieenienne.
Citizens Electric Corporation (Order approving
fINANCING) ...
Citizens Telephone Company (Interconnection
agreement with Missouri RSA No. 7 Limited Partnership,
d/b/a Mid-Missouri Cellular, approved) .........ccccoveveennen.
Cline, Kyle B. (Certificate of service authority, pay
phones, granted) ..........cccooveriieriiicner e
Consolidated Public Water Supply District No. 1 of Clark
County (Water territorial agreement with the City of
Kahoka encompassing part of Clark County, approved)...
Consolidated Telecom, Inc. (Certificate of service
authority, IXC, granted) ..........ccoceveeceieniniiieeeneee

—D—

Davel Communications, Inc. (Merge with PhoneTel
Technologies, Inc., whereby PhoneTel would be a
wholly-owned subsidiary of Davel, granted) ...............
Direct One, L.L.C. (Certificate of service authority, IXC,
Granted) ..eeeeveeee e
Douglas, Wendy (Certificate of service authority, pay
phones, granted) ..........ccoocviiiieniieiie e
DuPree, William R. Il (Certificate of service authority,
pay phones, granted) ..........ooocviiieiiieeiiiiieeeeeee

Earl, Erwin Anthony (Certificate of service authority,
pay phones, canceled) .......cccccooiiiiiiiiiiiiniiieeeeeen

XXV

11/19/02

11/26/02
11/26/02

8/26/02

10/1/02

6/4/02

10/18/02

1/18/02

718102

7/16/02

3/15/02

9/4/02

3/21/02

9/9/02

7/9/02

1/18/02
9/9/02

6/20/02

5/3/02



XXVi

TA-2002-401

XA-2002-1151

IT-2003-0075

EO-2002-1119

LA-2003-0026

TD-2002-391

TD-2002-466

XK-2002-1041

TA-2002-272
TA-2002-288

TA-2002-357

PD-2003-0059

TO-2002-477

GR-2001-495

GT-2003-0036

TD-2002-457

TA-2002-378

UNREPORTED CASES

ECI Communications, Inc., d/b/a ITS Network Services
(Certificate of service authority, IXC, granted) ............
Econodial, LLC (Certificate of service authority, IXC,
ranted) .....eeeeeieee e
Ellington Telephone Company (To increase the rate for
a temporary surcharge to recover the cost of
implementation of IntraLATA equal access, order
approving tariff) ...
Empire District Electric Company (Territorial agreement
with Southwest Electric Cooperative designating the
boundaries of each supplier near the southern boundary
of City of Strafford) ..o,
Empire District Industries, Inc. (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) ...............c.......
Enhanced Global Convergence Services, Inc.
(Certificate of service authority, IXC, canceled) ...........
Evans, Mitchell and Ruth (Certificate of service authority,
pay phones, canceled) ..........ccocceeriiiiniiiiiiiiiicncs
Excel Telecommunications, Inc. (Adoption of terms of
interconnection agreement between Verizon and VarTec
Telecom, Inc., d/b/a VarTec Telecom, order recognizing
adoption of interconnection agreement).............ccoceenee.

—F—

Fajaryanto, Nurwahyu (Certificate of service authority,
pay phones, granted) .............cooviiiiiiiiien e
Fajaryanto, Nurwahyu d/b/a NF Enterprises (Certificate
of service authority, pay phones, granted) .....................
FamilyTel of Missouri LLC (Certificate of service
authority, basic local telecommunications services,
Oranted) ..cooveeeieeiiiee e
Fesler, Ray J. (Certificate of service authority, pay
phones, canceled) .........ccocieiiiiiiiinee e
Fidelity Communication Services Il, Inc. (Traffic
termination agreement and related agreements with
Southwestern Bell Telephone, L.P., d/b/a Southwestern
Bell Telephone Company, approved) ...........cccoeereuerene.
Fidelity Natural Gas, Inc. (Establishing ACA balance and
ClOSING CASE) ..ottt e
Fidelity Natural Gas, Inc. (Proposed gas aggregation
tariff, order approving agreement) ..........ccccceeeviiiieennnne
Franciscan Sisters of Mary (Certificate of service
authority, pay phones, canceled) ...........cccocoeeeiiienninnen.

—G—
G & H Concessionaires, Inc. d/b/a Kansas City

International Raceway (Certificate of service authority,
pay phones, granted) ........cccceeiiiiieeiniiieee e

3/26/02

8/14/02

8/27/02

8/27/02

9/9/02
3/12/02

3/29/02

6/13/02

1/2/02

1/14/02

8/9/02

9/25/02

5/21/02

8/6/02

10/15/02

3/26/02

4/1/02



TO-2002-379

TM-2003-0110

XA-2002-1042

TA-2002-291

TO-2002-313

GR-2001-394

TD-2002-1069
TD-2002-436

TO-2002-281

TO-2002-316

TO-2002-365

TO-2002-449

XK-2002-1098

ZD-2002-1110

TA-2002-271

PD-2002-1060

LK-2002-1093

UNREPORTED CASES

Global Crest Communications, Inc. (Name change to
Dimensions, recognized) ..........cocoveeiiiiiieiniieeeieee e
Global Crossing Ltd. (Transfer of control of Global
Crossing’s Missouri-regulated utilities from Global
Crossing Ltd. to GC Acquisition Limited, order dismissing
application for lack of jurisdiction) .............cccccceeieeeeenn.
Global Internetworking, Inc. (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) .............cccccueueue
Gold Line Telemanagement Inc. (Certificate of service
authority, IXC, granted) .........ccoceriiienneereee e
Grand River Mutual Telephone Corporation (Wireless
interconnection agreement with Dobson Cellular
Systems, INC., aPProved) .........ccevevreireiieieeireeeeeeeee
Greeley Gas Company (2000-2001 ACA, order
approving agreement) .......eoeeereereeieeereesee e
Green, Richard and Lana (Certificate of service
authority, pay phones, canceled) ..........ccccccovvieiiennen.
Griggs, Donna (Certificate of service authority, pay
phones, canceled) .........cccocoeiiiiiiiii e
GTE Midwest Incorporated d/b/a Verizon Midwest
(Interconnection agreement with VarTec Telecom, Inc.
d/b/a VarTec Telecom, approved) .........cccccueevieeeneeennnen.
GTE Midwest Incorporated d/b/a Verizon Midwest
(Interconnection agreement with Sprint Communications
Company L.P., approved) ........ccccocvvienieneenienieneeeee
GTE Midwest Incorporated, d/b/a Verizon Midwest
(Interconnection agreement with Southern Telcom
Network, Inc., granted) .........cccceevieeiieiinieneesee e
GTE Midwest, Inc. d/b/a Verizon Midwest
(Interconnection agreement with Snappy Phone of
Texas, Inc. d/b/a Budget Phone, Inc., approved) ............
GTE Midwest Incorporated d/b/a Verizon (Inter-
connection agreement with DMJ Communications,
Incorporated, approved) ........cocveeieeeiee e

—H—

Hedrick Medical Center d/b/a Lafayette Regional Health
Center (Certificate of service authority, shared tenant
services, canceled) ...
Herman, Monica d/b/a M L Phones (Certificate of service
authority, pay phones, granted) ..........ccccceveenieenieennen.
Hyde, David J. (Certificate of service authority, pay
phones, canceled) ...

ICG Telecom Group, Inc. (Interconnection agreement
with ALLTEL Missouri, Inc., granted) ..........ccccceeeernnnee.

XXVii

3/5/02

11/14/02

5/17/02

1/22/02

2/15/02

4/30/02

5/31/02

3/14/02

1/15/02

27102

3/13/02

5/23/02

8/21/02

7/18/02

1/2/02

5/16/02

7/8/02



XXViii

XK-2002-1043

XA-2002-1045

TA-2002-459

XA-2003-0108

XA-2003-0061

XN-2003-0149

CK-2002-1145

XM-2003-0052

TA-2002-154

PD-2002-1036

EF-2002-315

TA-2002-380

TO-2002-219

TO-2002-386

TD-2002-463

IT-2003-0078

ZD-2002-1109

UNREPORTED CASES

ICG Telecom Group, Inc. (Adoption of interconnection
agreement between Verizon California Inc. f/k/a GTE
California Incorporated and ICG Telecom Group, Inc.,
APPIOVEM) ...
Incomnet Communications Corporation (Transfer of
assets to Ciera Network Systems, Inc., granted,
Incomnet’s certificate of service authority, IXC, canceled)
Infonet Telecommunications Corporation (Certificate of
service authority, interexchange and nonswitched local
exchange telecommunications services, restricted to
providing dedicated private line services, granted) .........
Integrated Telecommunication Service, LLC (Certificate
of service authority, IXC, granted) ..........ccccceeevieernnnnn.
Intelecall Communications, Inc. (Certificate of service
authority, IXC, granted) ..........ccoevevvirnennieneeseee
Intellicall Operator Services, Inc. (Name change to ILD,
FECOGNMIZEM) .oiiiiiiiiiiiiee e
Intermedia Communications, Inc. (Interconnection
agreement with GTE Midwest Incorporated d/b/a
Verizon Midwest, granted) ...........ccoccovrininieninenieeienns
Intermedia Communications, Inc. (Transfer of assets to
MCI WorldCom, granted) .........cccceerierriieenieeniee e
Intrado Communications, Inc. (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, granted) ............c.c.coc....

—J—

James, David a/k/a David A. James (Certificate of service
authority, pay phones, canceled) ..........cccocoveviieennnnen.

—K—

Kansas City Power & Light Company (Order approving
fINANCING) ..o
Kiger Telephone and Telephony, LLC (Certificate of
service authority, IXC, granted) ..........cccocverneiinieeiinnn.
KMC Telecom Holdings, Inc. d/b/a KMC Telecom V, Inc.
(Interconnection agreement with ALLTEL Missouri, Inc.,
APPIOVE) .ottt s
KMC Telecom I, Inc. (Name change to KMC Telecom llI
LLC, recognized) ........cooeeieienieiiieeiieee e

Lammlein, Charles d/b/a Coachlite Lanes L.L.C.
(Certificate of service authority, pay phones, canceled)
Lathrop Telephone Company (To increase the rate for a
temporary surcharge to recover the cost of
implementation of IntraLATA equal access, order
approving tariff) ...
Lee’s Summit Hospital (Certificate of service authority,
shared tenant services, canceled) ...........ccccoeeviieennnee.

7/15/02

6/20/02

5/24/02

10/23/02

10/2/02

10/29/02

8/5/02

10/1/02

12/11/01

5/3/02

3/5/02

3/20/02

1/10/02

3/19/02

3/29/02

8/29/02

7/18/02



TA-2002-375

TA-2002-376

TK-2002-1084

TK-2002-1164
TD-2002-483
CK-2002-1047

TA-2002-286

LM-2003-0028

TA-2002-396

TA-2002-446

PA-2003-0025

TA-2002-448

IT-2003-0073

XM-2002-1073

ZD-2002-1111

TA-2002-224

TO-2002-342

WO-2003-0086

UNREPORTED CASES

Legent Communications Corporation, d/b/a Long
Distance America (Certificate of service authority, IXC,
[0 LU0 (1o ) OO URPRO
Level 3 Communications, L.L.C. (Certificate of service
authority, basic local and local exchange
telecommunications services, expansion of service
sought, granted) .......ccceevieeiieeiee e
Level 3 Communications, LLC (Adoption of the
interconnection agreement between GTE Midwest
Incorporated d/b/a Verizon Midwest and Preferred
Carrier Services, Inc. d/b/a Phones For All and Telefonos
Para Todos, granted) ..........ccceveeerieineeniieseee e
Level 3 Communications, LLC (Interconnection
agreement with ALLTEL, Missouri, Inc., granted) ............
LDD, Inc. (Certificate of service authority, canceled) ....
Local Line America, Inc. (Resale agreement with
Southwestern Bell Telephone, L.P., d/b/a Southwestern
Bell Telephone Company, approved) ..........cccoeeereereenenne.
Lockheed Martin Global Telecommunications Services,
Inc. (Certificate of service authority, IXC, granted)............
Logix Communications Corp. (Transfer of assets and
subscribers to Western Communications, Inc., granted)

—M—=

Magnus Communications, Inc. (Certificate of service
authority, resold and facilities-based basic local
telecommunications services, granted) ..........c.cccccereriene
Mark Twain Communications Company (Request to
waive Commission rule 4 CSR 240-2.060 (6) (B), denied)
Martin, Thomas K. (Certificate of service authority, pay
phones, granted) ..........cccoiiiiiiiiiiiee e
Max-Tel Communications, Inc. (Certificate of service
authority, IXC, granted) .........ccocerieieenienieneesee e
McDonald County Telephone Company (To increase the
rate for a temporary surcharge to recover the cost of
implementation of IntraLATA equal access, order
approving tariff) ...
MCI WorldCom Communications, Inc. (Transfer of
Intermedia Communications, Inc. to MCI WorldCom,
Oranted) ....eeeeie e
Medical Center of Independence (Certificate of service
authority, shared tenant services, canceled) ....................
Mercury Long Distance, Inc. (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, granted) ............ccccoeeeieene
Metro Teleconnect Companies, Inc. d/b/a Metro Tele-
connect (Adoption of the terms of the resale agreement
between GTE Southwest Incorporated d/b/a Verizon
Southwest and Reitz Rentals, Inc., approved) ................
Minton, Ronald & Nancy, d/b/a Wilden Heights Water
Company (Sale of assets to Wilden Heights
Homeowners Association, granted) ............cccoveervenennne

XXiX

4/4/02

4/18/02

7/9/02

8/1/02
5/3/02

6/7/02

7/17/02

10/8/02

5/16/02

8/27/02
9/4/02

6/4/02

8/27/02

6/18/02

7/18/02

12/7/01

3/15/02

11/27/02



XXX

WO-2002-431

WF-2002-359

WF-2002-1096

GT-2003-0033

GA-2002-1090

GA-2003-0123

GR-99-435

CA-2002-1140

PA-2003-0014

PD-2003-0082

TA-2002-476

TO-2002-454

PA-2003-0020

XA-2003-0068

TD-2002-340

TD-2002-434

XA-2003-0119

XA-2002-1081

TO-2002-237

PA-2003-0121

TA-2002-42

UNREPORTED CASES

Missouri-American Water Company (Agreement with
St. Louis Metropolitan Sewer District to provide for the
disclosure of customer water usage information,
Oranted) ...coouveeeeeiieee e
Missouri-American Water Company (Order approving

fINANCING) -
Missouri-American Water Company (Order approving
fINANCING) oo
Missouri Gas Energy (Proposed gas aggregation tariff,
order approving agreement) .........cccvevereevnesreseeeseneens
Missouri Gas Energy (Certificate of public convenience
and necessity to expand current certificated area in
Cedar County, granted) .........cocceevvierieeniennienee e
Missouri Gas Energy (Certificate of public convenience
and necessity to construct, own and operate a natural
gas system in Lawrence County, granted) .....................
Missouri Public Service (ACA 1998-1999, order
apProving agre€mMent) .......cooereereriereeneenie e
M.L.M. Telecommunications, Inc. (Certificate of service
authority, basic local telecommunications services,
[o =101 C=To ) PR PR
Morris, Ronald (Certificate of service authority, pay
phones, granted) .........cccoooveiireenieeee e
Morris, Ronald (Certificate of service authority, pay
phones, canceled) .........cocovveiinieiiiieneeee

National Directory Assistance, LLC (Certificate of service
authority, IXC, granted) .........ccoceveeiiniiiienn e
Nations Bell, Inc. (Name change to Nations Broadband,
INC., reCOgNIZEd) .....couviiiiiiieiie e
Natural Resources, Missouri Department of (Certificate
of service authority, pay phones, granted) ....................
NECC Telecom, Inc. (Certificate of service authority,
IXC, granted) .......ccooeeiieiienieee ettt
Net2000 Communications Services, Inc. (Certificate of
service authority, IXC, canceled) ...........cccocvevieiieeninenne.
NewSouth Communications Corp. (Certificate of service
authority, IXC, canceled) .......c..cocverereineneneeeeeeeeee
NobelTel, LLC (Certificate of service authority, IXC,
Oranted) .oeoeeee e
North by NortheastCom, LLC (Certificate of service
authority, IXC, granted) .........ccoceeveeiineeneee e
NOW Communications, Inc. (Interconnection agreement
with Southwestern Bell Telephone Company, approved)
Nowell, Stephen d/b/a Nowell Communications
(Certificate of service authority, pay phones, granted)....
NTERA, Inc. (Certificate of service authority, basic local
telecommunications services, granted) ............ccccoeeeene

4/9/02

4/11/02

8/30/02

10/15/02

7/25/02

10/31/02

4/11/02

8/14/02

8/14/02

9/5/02

5/23/02

4/22/02
9/4/02

9/19/02

4/8/02

3/18/02

10/18/02

6/24/02

1/7/02

10/22/02

1/7/02



TA-2002-292

TA-2002-220

TA-2003-0055

TA-2003-0054

XA-2003-0057

XA-2003-0058

TD-2002-441

LN-2002-1063

LN-2002-1066

XN-2002-1065

XN-2002-1064

XM-2003-0056

TA-2002-393

WO-2002-226

TD-2002-186

UNREPORTED CASES

NUI TELECOM, INC (Certificate of service authority, IXC
and nonswitched local exchange telecommunications
services, restricted to providing dedicated private line
Services, granted) ........cooeeeiiieniie e

Oakes, Patricia (Certificate of service authority, pay
phones, granted) .........ccoceiiiiieieii e
OCMC, Inc. d/b/a 1-800-MAX-SAVE (Certificate of
service authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) ..............cccoenee.
OCMC, Inc. d/b/a AdvantTel (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) ............ccccccueee..
OCMC, Inc. d/b/a One Call Communications, Inc.
(Certificate of service authority, IXC and nonswitched
local exchange telecommunications services, restricted
to providing dedicated private line services, granted) ...
OCMC, Inc. d/b/a OPTICOM (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) ...........c.cccccueuee
OIX, Inc. (Certificate of service authority, pay phones,
CANCEIEA) ...t
One Call Communications, Inc., d/b/a 1-800-MAX-SAVE
(Name change to One Call Internet, Inc., d/b/a 1-800-
MAX-SAVE, recognized) ..........cocevverenienienenierieseceeenes
One Call Communications, Inc. d/b/a AdvantTel (Name
change to One Call Internet, Inc., d/b/a AdvantTel,
FECOGNIZEA) c.nveieiiieiieeie ettt
One Call Communications, Inc. (Name change to One
Call Internet, Inc., recognized) .........cccceererererieceneneene
One Call Communications, Inc., d/b/a Opticom (Name
change to One Call Internet, Inc., d/b/a Opticom,
FECOGNIZEA) ...ttt
One Call Internet, Inc. (Transfer of assets to OCMC,
INC., granted) ........cceeiveiieeeninenereee e
Optical Telephone Corporation (Certificate of service
authority, IXC, granted) ..........ooeveeenineiieneeeeeeeeee

Pacific, City of (Water territorial agreement with Public
Water Supply District No. 3 of Franklin County which
encompasses part of Franklin County, approved) .......
Pac-West Telecomm, Inc. (Certificate of service
authority, pay phones, canceled) .........c.ccoovveviennenne.
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1/24/02

12/4/01

10/9/02

10/9/02

10/9/02

10/9/02

3/19/02

6/18/02

6/18/02

6/18/02

6/18/02
10/8/02

4/5/02

2/14/02

12/6/01



XXXii

TD-2002-435

TD-2002-407

TM-2002-368

TD-2002-444

IT-2003-0074

TA-2002-369

TA-2002-373

TD-2002-275

XT-2003-0098

TC-2003-0097

WC-2003-0099

SC-2003-0102

SC-2003-0103

CM-2002-1160

LD-2003-0071

TA-2002-234

UNREPORTED CASES

Paramount Communications, Inc. (Certificate of service
authority, pay phones, canceled) .........ccccooviiienennennne.
Pathnet, Inc. (Certificate of service authority, IXC and
basic local exchange telecommunications services,
CANCEIEA) ..ot
Payroll Advance, Inc. (Transfer of assets to The Phone
Connection, Inc. d/b/a Affordable Phone Company,
GrANLEA) ..ot
Paytel, Inc. (Certificate of service authority, pay phones,
CANCEIEA) ..ot
Peace Valley Telephone Company (To increase the rate
for a temporary surcharge to recover the cost of
implementation of IntraLATA equal access, order
approving tariff) ...
Perry, Ray (Certificate of service authority, pay phones,
[o =101 C=To ) PR PR
Phone-Link, Inc. (Certificate of service authority, prepaid
basic local telecommunications service, granted) ............
PNV.net, Inc., f/lk/a Park ‘N View, Inc. (Certificate of
service authority, IXC, canceled) ..........cccocvvcveniennnnenne.
PT-1 Counsel Inc. (Name change to WorldxChange Corp.,
FECOGNIZEM) ..eiiiiiiiiie et
Public Service Commission Staff v. Omniplex
Communications Group (Complaint case, failure to pay
annual assessment fee for fiscal year beginning July 1,
2001, order granting default) ...........ccoccevieiiiiiienieene.
Public Service Commission Staff v. Ozark Water &
Wastewater Management, Inc., d/b/a English Village
Sewer System (Complaint case, failure to pay annual
assessment fee for fiscal year beginning July 1, 2001,
order granting default) ...,
Public Service Commission Staff v. WPC Sewer Company
(Complaint case, failure to pay annual assessment fee
for fiscal year beginning July 1, 2001, order granting
default) ....coviii
Public Service Commission Staff v. West 16th Street
Sewer Company (Complaint case, failure to pay annual
assessment fee for fiscal year beginning July 1, 2001,
order granting default) ..........cccocooeiiiiii

Quick-Tel Communications, Inc. (Transfer of assets to
Affordaphone, Inc., granted) .........cccccoviiieiiiiiiiiieenns
Quintelco, Inc. (Certificate of service authority, IXC and
basic local exchange telecommunications services,
CANCEIEA) ..
QX Telecom LLC (Certificate of service authority, IXC
and nonswitched local exchange telecommunications
Services, granted) .......coovvieieiene i
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8/27/02
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10/24/02

10/24/02

10/10/02

9/26/02
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XA-2003-0041

TA-2002-469

TO-2002-360
TM-2002-47

TD-2002-1092

ZD-2002-1116

ZD-2002-1114

TD-2002-284

XA-2003-0045

WR-2003-0152
SR-2003-0153
PA-2002-1051

XM-2003-0120

TD-2002-358

TO-2002-257

TO-2002-445

XK-2002-1088

TA-2001-703

TA-2002-395

TD-2002-408

UNREPORTED CASES

—R—

Radiant Telecom, Inc. (Certificate of service authority,
IXC, granted) ........coceeveiienieieeee e
Rash, Craig D. (Certificate of service authority, pay
phones, granted) ..........oociiiiiariieie e
RDST, Inc. (Name change to Dial-Thru, Inc., recognized)..
Reitz Rentals, Inc.,d/b/a SouthWest TeleConnect
(Transfer of assets to Metro Teleconnect Companies,
INC., granted) ........cooviveeieiinireneee e
Reitz Rentals, Inc., d/b/a SouthWest TeleConnect
(Certificate of service authority, basic local
telecommunications services, canceled) .............cc........
Research Belton Hospital (Certificate of service
authority, shared tenant services, canceled) .................
Research Medical Center (Certificate of service
authority, shared tenant services, canceled) ....................
Rhythms Links, Inc. (Certificate of service authority,
basic local, nonswitched local exchange and
interexchange telecommunications service, canceled)
Ridley Telephone Company, L.L.C. (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) ............ccccceeneee.
Rogue Creek Utilities, Inc. (Rate case, water) .................
Rogue Creek Utilities, Inc. (Rate case, sewer) .................
Ross, Michael (Certificate of service authority, pay
phones, granted) ..........ccoevieriririe e
RSL Com U.S.A., Inc. (Transfer of assets to
WorldxChange Corp.,granted) ...........ccooeveeerinenieiiennns

—_s—

Satellink Paging, LLC (Certificate of service authority,
IXC, canceled) ........cccuereiriiiiieiee e
SBC Advanced Solutions, Inc. (Interconnection
agreement with New Edge Networks, Inc. d/b/a New
Edge Networks, approved) ........c.ccoeveeeenenenesienieneneens
SBC Advanced Solutions, Inc. (Interconnection
agreement with Southern Telecom Network, Inc.,
E=T0] 0] (0 )V/=T ) IR PP UUP
SBC Advanced Solutions, Inc. (Interconnection
agreement with Navigator Telecommunications, granted)
SBA Broadband Services, Inc. (Certificate of service
authority, basic local and non-switched local exchange
and interexchange telecommunications services,
Oranted) ....oooeee i
Schwartz, Richard (Certificate of service authority, pay
phones, granted) .........cccceveiiienienie e
2nd Century Communications Group, Inc. (Certificate
of service authority, IXC and basic local telecommuni-
cations services, canceled) ........ccccovieeeniiiee e
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9/9/02

4/22/02
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12/4/01

6/24/02
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7/18/02
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XXXIV

XM-2002-1046

TD-2003-0115

TD-2003-0116

TK-2002-1085

TK-2003-0010

GT-2003-0031

SR-2002-350

TT-2002-472 &
TT-2002-473

TO-2002-229

TO-2002-230

TO-2002-221

TO-2002-233

TO-2002-236

TO-2002-346

TO-2002-385

TO-2002-413
TO-2002-382

TO-2002-417

TO-2002-414

UNREPORTED CASES

Single Billing Services, Inc., d/b/a Asian American
Association (Transfer of assets to Enhanced
Communications Network, Inc., granted) .............ccooceeuee.
Slater, Craig (Certificate of service authority, pay
phones, canceled) .........c.cocviiiiiiiieieic
Smith, Terry (Certificate of service authority, pay
phones, canceled) ...
Socket Telecom, LLC (Adoption of interconnection
agreement between GTE Midwest Incorporated d/b/a
Verizon and AT&T of the Southwest, Inc., recognized)....
Socket Telecom, LLC (Adoption of interconnection
agreement between Sprint Missouri, Inc. and Zephion
Networks Communications, Inc., order recognizing
adoption of interconnection agreement) .............cceeeenee.
Southern Missouri Gas Company, L.P. (Proposed gas
aggregation tariff, order approving agreement) ............
South Jefferson County Utility Company (Rate case,
SEWEN) 1.ttt ettt ettt ettt et e et e ettt
Southwestern Bell Telephone Company (Tariff filing to
initiate residential customer winback promotion and to
extend business customer winback promotions, order
regarding motion tocompel) .......cccocevriiiniiininiee
Spectra Communications Group, LLC (Interconnection
agreement with Buy-Tel Communications, Inc.,
APPIOVEL) ..ot
Spectra Communications Group, LLC (Resale agreement
with Cat Communications International, Inc., approved)
Sprint Missouri, Inc., d/b/a Sprint (Interconnection
agreement with Local Line America, Inc., approved). ...
Sprint Missouri, Inc., d/b/a Sprint (Interconnection
agreement with Mobile Radio Communications, Inc.,
APPIOVEM) ..t
Sprint Missouri, Inc., d/b/a Sprint (Interconnection
agreement with VoiceStream Wireless Corporation,
APPIOVE) ..
Sprint Missouri, Inc. (Interconnection agreement with
Cellco Partnership, St. Joseph CellTelCo., and Verizon
Wireless LLC, @pproved) .......c.coeeverveieeneneenieniceee e
Sprint Missouri, Inc., d/b/a Sprint (Wireless
interconnection agreement between Sprint and Dobson
Cellular Systems, Inc., Sygnet Communications, Inc. and
American Cellular Corporation, granted) ...........ccccoeeeenne
Sprint Missouri, Inc., d/b/a Sprint (Interconnection
agreement with Max-tel Communications, Inc., granted)..
Sprint Missouri, Inc., d/b/a Sprint (Interconnection
agreement with Delta Phones, Inc., granted) .................
Sprint Missouri, Inc., d/b/a Sprint (Resale agreement
with Metro Teleconnect Companies, Inc., d/b/a Metro
Teleconnect, approved) ........ccocceieeiierienieeceeeseesieee
Sprint Missouri, Inc., d/b/a Sprint (Interconnection
agreement with Tel West Communications, L.L.C.,
APPIOVEM) ...t

5/21/02

9/27/02

9/27/02

6/27/02

8/29/02

10/15/02
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3/15/02
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4/5/02

4/5/02

4/9/02
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TO-2002-410

TO-2002-419

TO-2002-418

TO-2002-415

TO-2002-416

TO-2002-421

TO-2002-420

TO-2002-422

TO-2002-423

LK-2002-1038

LK-2002-1150

PD-2003-0070

TA-2002-212

TO-2002-200

X0-2003-0079

TA-2002-209

XA-2003-0013

TA-2002-474

UNREPORTED CASES

Sprint Missouri, Inc., d/b/a Sprint (Resale agreement
with TexasHomeTel, Inc., d/b/a 877-Ring Again,
APPIOVEM) ..ottt
Sprint Missouri, Inc., d/b/a Sprint (Interconnection
agreement with Direct2Internet Corporation, approved)
Sprint Missouri, Inc., d/b/a Sprint (Master resale
agreement with Global Connection, Inc. of America,
APPIOVEM) ..ottt
Sprint Missouri, Inc., d/b/a Sprint (Master interconnection
and resale agreement with 1-800-RECONEX, Inc.,
E=T0] 01 (0)V/=T ) I PRSPPI
Sprint Missouri, Inc., d/b/a Sprint (Master interconnection
and resale agreement with Preferred Carrier Services,
INC., @PPrOVEA) ...ooiiiiiiiieiiiiiiee e
Sprint Missouri, Inc., d/b/a Sprint (Interconnection
agreement with Premiere Network Services, Inc.,
APPIOVEM) ...t
Sprint Missouri, Inc., d/b/a Sprint (Interconnection
agreement with NOW Communications, Inc., approved)
Sprint Missouri, Inc., d/b/a Sprint (Interconnection
agreement with Nextel West Corp., approved) ..............
Sprint Missouri, Inc., d/b/a Sprint (Interconnection
agreement with Jilapuhn, Inc. d/b/a VI-Telco, approved)
Sprint Missouri, Inc. d/b/a Sprint (Master resale
agreement with DSLnet Communications, LLC d/b/a
DSL.net, approved) ........ccccoceeiiiieiieesee e
Sprint Missouri, Inc., d/b/a Sprint (Interconnection
agreement with Level 3 Communications, LLC,
APPIOVEA) ...ttt

Taylor, Kent (Certificate of service authority, pay
phones, canceled) ...
TDI Communications, Inc. (Certificate of service authority,
IXC, granted) .......ccoouiiiiiiiiieeciie et
TDS Telecommunications Corporation (Master resale
agreement with Missouri State Discount Telephone,
APPIOVEA) ...ttt
Telcorp, Ltd (Transfer of assets to NUI Telecom, Inc.,
[o 2= 101 C=To ) R TSP PP
Telegenius, Inc. (Certificate of service authority, IXC
and nonswitched local exchange telecommunications
services, restricted to providing dedicated private line
services, granted) ........cccvvveeiiiiiiie e
Telenational Communications, Inc. d/b/a T.N.C., Inc.
(Certificate of service authority, IXC, granted) ...............
TELLISS, LLC (Certificate of service authority,
interexchange and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) ...............c.......
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4/11/02

4/11/02

4/11/02

4/12/02

4/12/02

4/19/02

4/19/02
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7/25/02

11/18/02
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10/24/02
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XD-2003-0173

PN-2002-1031

XA-2003-0118

TA-2002-367

PA-2002-1034

SA-2002-404

S0O-2002-1061

TK-2002-1095

CD-2003-0114

XA-2003-0105

XA-2003-0046

TD-2002-482

ZD-2002-1112

TO-2003-0072

TA-2002-341

GT-2003-0034

GR-2001-488 &
GR-2002-579
EO-2002-1091

EO-2003-0035

UNREPORTED CASES

Telseon Carrier Services, Inc. (Certificate of service
authority, IXC and local exchange telecommunications
Services, CanCeled) .......ccveiiieiiiie e
The David Co. (Name change to Coyote Call, Inc.,
FECOGNIZEM) ....viviiieiesiiee e
The Pager Company d/b/a The Pager & Phone Company
(Certificate of service authority, IXC, granted) .................
The Phone Connection, Inc. d/b/a Affordable Phone
Company (Certificate of service authority, basic local
telecommunications services, granted) ............ccccccevenene
Thomas, Dennis (Certificate of service authority, pay
phones, granted) ..........ccooeeeiiiiiniie e
Timber Creek Sewer Company (Certificate of public
convenience and necessity to construct, own and
operate a sewer system in an unincorporated area of
Platte County, granted) .........cccoeeeiiiiiiiniiie e
Timber Creek Sewer Company (Certificate of public
convenience and necessity to construct, own and
operate a sewer system in an unincorporated area of
Platte County, granted) ...........cccceoevineiinineneieneseeeeen
TMP Corporation (Interconnection agreement with
Southwestern Bell Telephone Company, approved) ........
Toledo Area Telecommunications Service, Inc. d/b/a
Buckeye TeleSystem (Certificate of service authority,
IXC, canceled) .......ccooveieeiieeiie e
Touchtone Communications, Inc. (Certificate of service
authority, IXC, granted) .........cccooeeriieriieeiiie e
Tralee Telephone Company, L.L.C. (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) ............ccc.c......
TranStar Communications, LLC (Certificate of service
authority, basic local telecommunications services,
canceled) ..o
Trinity Lutheran Hospital (Certificate of service authority,
shared tenant services, canceled) ............ccccceevereennnen.
TTI National, Inc. (Transfer of customers from PT-1
Communications, Inc. and PT-1 Long Distance, Inc. to
TTI, granted) ...oo.eeeeeeieee e
Twiss, Thomas (Certificate of service authority, pay
phones, granted) ..........ccooieiiiiiiie e

Union Electric Company d/b/a AmerenUE (Proposed gas
aggregation tariff, order approving agreement) ..............
Union Electric Company d/b/a AmerenUE (ACA cases
1999-2000 and 2000-2001, order approving agreement)
Union Electric Company d/b/a AmerenUE (Written second
territorial agreement with Cuivre River Electric
Cooperative designating the boundaries of each supplier
in portions of Lincoln and Warren Counties, granted) ....
Union Electric Company d/b/a AmerenUE (Transfer of
certain assets to the City of Bowling Green, granted) ...
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10/15/02

5/21/02

9/17/02
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TA-2002-439

TA-2002-183

TK-2002-1050

TA-2002-470

TM-2002-218

TA-2002-239

TD-2002-366

SR-2002-475

TD-2002-471

TA-2003-0022

PD-2002-1131

PD-2003-0008

LA-2003-0027

LA-2003-0027

TA-2002-300

LN-2002-1049

TA-2002-430

XA-2002-1117

UNREPORTED CASES

Universal Broadband Communications, Inc., d/b/a
Business Savings Plan (Certificate of service authority,
IXC, Granted) ........coueeeieieeeieieieeeeee e
Universal Telecom, Inc. (Certificate of service authority,
basic local exchange telecommunications service,
[o 2= Ta11=To ) ISR
Universal Telecom, Inc. (Interconnection agreement with
llinois Bell Telephone, et al, amendment to interconnection
agreement granted) ........cocceerieeeiiee e
Universal Telecommunications, Inc. (Certificate of
service authority, IXC, granted) ..........ccocceeiienieiieeneennn.
Universal Telephone, Inc. (Transfer of customers to
Reitz Rentals, Inc., d/b/a SouthWest TeleConnect, on a
going-forward basis, and also the subsequent transfer
of SouthWest’'s customers to Metro Teleconnect
Companies, Inc., approved) ........cccooeeeeeiiieeeniiee e,
USA Telecom (Certificate of service authority, IXC,
transfer of assets from Essential.com to USA Telecom,
Oranted) ..oo.ueeeiiiie s
US WEST Long Distance, Inc. (Certificate of service
authority, IXC, canceled) .........ccooceierininiieceeeeeee

—V—

Valley Woods Water Company (Rate cases, water and
SEWVET) ..eeeeitee ettt e ettt et e e st e e ib e e sab e e et e e e et e e snbeeeanneeeneeas
Van Diest Supply Company (Certificate of service
authority, pay phones, canceled)............ccccceevieeiiieenen.
Viva Telecom, L.L.C. (Certificate of service authority,
IXC, granted) .........cccovivririnininesesese e

—W—

Wachsnicht, Gale (Certificate of service authority, pay
phones, canceled) ..........cccevirieiiiiiiienee e
Walrath, Dennis (Certificate of service authority, pay
phones, canceled) ...
Western Communications, Inc. (Certificate of service
authority, basic local, local exchange, exchange access
and IXC, granted) ........cccecveceieniiniiieieiee e
Western Communications, Inc. (Name change to
Western Communications, Inc. d/b/a Logix Communi-
cations, acknowledged) .........cccoeeiirieniienien e
Weston Telecommunications, L.L.C. (Certificate of
service authority, IXC and nonswitched local exchange
telecommunications services, granted) ............ccccoeeeieene
Weston Telecommunications, LLC (Name change to
Easton Telecom Service, L.L.C., recognized) .................
Westport Community Secondary Schools (Certificate
of service authority, pay phones, granted) ......................
Wholesale Carrier Services, Inc. (Certificate of service
authority, IXC, granted) ..........cccoveeieeieieneesieeee e
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TK-2003-0089

TA-2002-353

TA-2002-352

CK-2002-1086

TM-2002-354

TM-2002-223

TD-2002-462

TM-2002-344

XA-2002-1154

CA-2002-1153

LA-2003-0001

UNREPORTED CASES

Williams Local Network, LLC (Interconnection agreement
with Southwestern Bell Telephone Company, granted)
Winstar Communications, LLC (Certificate of service
authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted) ............cccceenee.
Winstar Communications, LLC (Certificate of service
authority, basic local telecommunications services,
Oranted) ...coouveeeeeiieee e
Winstar Communications, LLC (Interconnection
agreement with Southwestern Bell Telephone Company,
Oranted) .o..eeeeeeeeee e
Winstar Wireless, Inc. (Transfer of customers and core
domestic telecommunications assets from Winstar
Wireless, Inc. to Winstar Communications, LLC, granted)
Working Assets Funding Services, Inc. d/b/a Working
Assets Long Distance (Merger with Working Assets
Merger Sub, Inc., approved) .........ccoceveieeiiieeiieeiiee s
WorkNet Communications, Inc. (Certificate of service
authority, IXC and nonswitched local exchange services,
restricted to dedicated private line services, canceled)
WorldCom, Inc. (Transfer of customers from Intermedia,
a subsidiary of WorldCom to another WorldCom
subsidiary, MCI WorldCom Communications, Inc.,
Granted) ...ocveeeeeeeeereee e

—X—

Xspedius Management Co. of Kansas City, LLC
(Certificate of service authority, IXC and non-switched
local exchange telecommunications services, order
granting temporary certificate) ...........ccooveveiieinienniieenn.
Xspedius Management Co. Switched Services, LLC
(Certificate of service authority, basic local
telecommunications service, temporary certificate
[o =101 C=To ) PR OUPR
Xspedius Management Co. Switched Services, LLC
(Certificate of service authority, IXC and nonswitched
local exchange telecommunications service, temporary
certificate granted) ..........cccoeveiiiiiiien
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REPORTS OF
THE PUBLIC SERVICE COMMISSION
OF THE
STATE OF MISSOURI

In the Matter of the Application of GTE Midwest Incorporated,
d/b/a Verizon Midwest, and Verizon Advanced Data Inc. to
Transfer Intrastate Advanced Data Services Assets.

Case No. TM-2002-192
Decided December 11, 2001

Telecommunications 84. The Commission approved the transfer of advanced data
services assets from Verizon Advanced Data Inc. to GTE Midwest Incorporated, d/b/aVerizon
Midwest. The same assets had been transferred to Verizon Advanced Data Inc. from its
affiliate, Verizon Midwest, by request of the parties because of an FCC condition fora merger
by GTE. However, when the United States Court of Appeals for the District of Columbia
overturned a similar requirement, Verizon Midwest and Verizon Advanced Data Inc.
requested that the Commission reverse the transfer.

ORDER APPROVING TRANSFER OF ASSETS

This order approves the transfer of assets from Verizon Advanced Data Inc. to
GTE Midwest Incorporated, d/b/a Verizon Midwest (Verizon Midwest), and grants a
waiver of Commission rule 4 CSR 240-33.150.

On October 17, 2001, Verizon Midwest and Verizon Advanced Data Inc. filed a
joint Application for Approval to Transfer Assets from Verizon Advanced Data Inc.
In the proposed transaction, Verizon Advanced Data Inc. would transfer to Verizon
Midwest certain assets used to provide intrastate advanced data services. This
transferwould reverse the transfer authorized by the Commissionin Case No. TM-
2001-129. Inthat case, Verizon Midwest transferred the same assets to Verizon
Advanced Data Inc. in order to allow the companies to meet one of the conditions
established by the Federal Communications Commission (FCC) as part of a
merger between the parentcompanies, GTE Corporation and Bell Atlantic Corpo-
ration.! On December 4,2000, the Staff of the Missouri Public Service Commission
filed a Recommendation.

Verizon Midwestisapublic utility asdefined in Section 386.020(42), RSMo 2000,
and provides local exchange telecommunications services in Missouri. Verizon
Advanced Data Services Inc. is a telecommunication company as defined in

* In the Matter of GTE Corporation, Transferor, and Bell Atlantic Corporation, Transferee,
For Consent to Transfer Control, CC Docket No. 98-184, Memorandum Opinion and Order,
para. 260 (June 16, 2001) (hereinafter referred to as “FCC Merger Order”).
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Section 386.020(15), RSMo 2000, and is authorized to provide intrastate telecom-
munications services. Verizon Advanced Data Inc. was granted a certificate by the
Commission in Case No. TA-2000-858 to provide competitive interexchange
telecommunications services under the name of Bell Atlantic Network Data, Inc.
The entity’s name change to Verizon Advanced Data Inc. was acknowledged on
September 14, 2000, in Case No. TO-2001-127.

Verizon Advanced Data Inc. currently offers advanced data services to custom-
ersinMissouri. Verizon Advanced Data Inc. is a separate affiliate of Verizon Midwest
and was created in response to the FCC Merger Order. The FCC Merger Order
required Verizon Midwest to provide certain “Advanced Services” through a struc-
turally separate affiliate. The requirement for a structurally separate affiliate has
been recently overturned by the United States Court of Appeals for the District of
Columbia.? Inthe Ascentdecision, the court vacated an identical requirement for
Southwestern Bell and Ameritech.

Verizon Advanced Data Inc. proposes to transfer all facilities and other assets
required forthe provision of Frame Relay to Verizon Midwest. The applicants stated
that the transfer of assets will have no tax impact on any political subdivision in
Missouriandthatthe companies have no pending orfinal judgments againstthem
from any state or federal agency that involve customer service or rates. Applicants
statedthattheywere currenton Missouriassessmentsandfeesandinfilingannual
reports.

The applicants argue that Commission rule 4 CSR 240-33.150 is not appli-
cable to this unusual transaction because Verizon Advanced Data Inc. has been
determined the successor and assign of Verizon Midwest under the Ascent
decisionandthatthe FCC Merger Order provided forthe return of assetsifthe order
was not sustained on appeal. The applicants argue “that the customers are
returning back to their service provider of choice before afederal regulatory agency
intervened and changedtherelationship.” Inthe alternative, the applicantsrequest
thatthe Commission grantawaiveroftherule. The applicants state thatthe service
contracts of Verizon Advanced Data Inc. will be assigned to Verizon Midwest and
that customers will continue to receive the same services under the same rates,
terms, and conditions. In addition, applicants state that customers will not be
inconvenienced and that the companies will provide customer notice.

Staff's recommendation concludes that the proposed transaction will not be
detrimental to the public interest. Staff recommends that the Commission issue
an Order that: (1) approves the transfer of assets; (2) requires Verizon Midwest to
file within 45 days a revised tariff incorporating the rates, terms, and conditions of
Verizon Advanced Data Inc.’s tariff; (3) cancels Verizon Advanced Data Inc.’s tariff
and certificate granted in Case No. TA-2000-858 within 45 days of the approval of
Verizon Midwest's tariff; and (4) grants awaiver of rule 4 CSR 240-33.150 for good
cause shown. Staff stated thatthe other parties to the case were inagreementwith
these recommendations. There were no objections to Staff’s recommendations.

The standard for approval for a transfer of assets is that the transfer will not be
detrimental to the public interest.®> The Commission has reviewed the application

2 Association of Communications Enterprises (Ascent) v. FCC, 235F.3d 662 (D.C. Cir. 2001).
3 State ex. rel. Fee Fee Trunk Sewer Inc. v. Litz, 596 S.W. 2d 466, 468 (Mo. App. E.D. 1980).
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and Staff’'s recommendations and finds that the proposed transfer of assets will
have no adverse impact on the Missouri customers of the applicants. The transfer
will consist of the assignment of customer contracts and the customers will
continue to receive the same services under the same rates and terms. The
Commission finds that the transaction is not detrimental to the public interest and
should be approved.

The Commission finds that the conditions recommended by Staff are appro-
priate. However, to streamline the procedure the Commission will order that the
certificate and tariff granted in Case No. TA-2000-858 be canceled concurrently with
the approval of Verizon Midwest's revised tariff.

The Commission also determines thatwaiver of4 CSR 240-33.150 s consis-
tent with the purposes of Chapter 392, RSMo, and reasonable so long as the
customers of the applicants receive notice. Therefore, the Commission will grant
a waiver of 4 CSR 240-33.150.

IT IS THEREFORE ORDERED:

1. Thatthe Application for Approval to Transfer Assets From Verizon Advanced Data
Inc. is approved.

2. That no later than February 4, 2002, GTE Midwest Incorporated, d/b/a Verizon
Midwest, shall file in this case a revision to its tariff to provide for services under the same
rates, terms, and conditions as were provided by Verizon Advanced Data Inc.

3. That upon the effective date of the approval of tariff revisions directed in Ordered
Paragraph No. 2, the tariff and certificates of Verizon Advanced Data Inc. granted in Case
No. TA-2000-858, shall be canceled.

4. That the request for waiver of Commission Rule 4 CSR 240-33.150 is granted.
5. That this order shall become effective on December 21, 2001.

Nancy Dippell, Senior Regulatory Law Judge, by delegation of
authority pursuant to Section 386.240, RSMo 2000.

In the Matter of the Proposed Acquisition of Missouri-American
Water Company and American Water Works Company by the
German Corporation RWE AG.

Case No. WO-2002-206
Decided December 13, 2001

Public Utilities §7. The Commission determined that it had no jurisdiction to examine the
acquisition of anon-regulated corporation by another non-regulated corporation, eventhough
one of them may own a Missouri-regulated utility company.
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ORDER CLOSING CASE

This case was opened when the Office of the Public Counsel, on October 25,
2001, filed a “Motion to Review Proposed Acquisition of Missouri-American Water
Company and American Water Works Company, by RWE AG, a German Corpora-
tion.” In that motion, Public Counsel requested that the Commission open a case
to review the proposed acquisition of Missouri-American Water Company and its
parent American Water Works Company by the German corporation RWE AG.

American Water Works Company owns Missouri-American Water Company,
a Missouri corporation that operates as a regulated water utility in Missouri.
American Water Works is not a regulated water corporation or public utility, nor is
RWE.

On November 20, Missouri-American, American Water Works, and RWE filed
a joint response opposing Public Counsel's motion. They asserted that the
transaction is between the parent company of Missouri-American and a non-
regulated German corporation, and that the Commission does not have jurisdic-
tion to review the transaction. They noted that when the transaction is complete,
Missouri-American will remain a wholly owned subsidiary of American Water
Works, and that the transaction will be transparent to its customers.

On November 28, Public Counsel filed a pleading responding to Missouri-
American, American Water Works, and RWE. On December 4, Missouri-American,
American Water Works, and RWE responded to Public Counsel’s November 28
reply. OnDecember 7, the Staff of the Commission filed a pleading concurring with
the position taken by Missouri-American, American Water Works, and RWE.

The Commission has reviewed the pleadings, the cases and the Missouri
statutes cited by parties, and the structure of the proposed transaction. The
Commission determines that there is nothing in the statutes that confers jurisdic-
tion to examine the acquisition of a non-regulated corporation by another non-
regulated corporation, even though one of them may own a Missouri-regulated
utility company. The Commission’s pastapproach to transactions of this type has
been the proper one, and will be followed here. Since the Commission has no
jurisdiction, it will close this case.

IT IS THEREFORE ORDERED:

1. That the motion to review the proposed transaction filed by the Office of the Public
Counsel on October 25, 2001, is denied.

2. That this order shall become effective on December 23, 2001.
3. That this case may be closed on December 24, 2001.

Simmons, Ch., Murray, Gaw and Forbis, CC., concur Lumpe, C., absent

Mills, Deputy Chief Regulatory Law Judge
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In the Matter of AT&T Communications of the Southwest, Inc.’s
Proposed Tariff to Establish a Monthly Instate Connection
Fee and Surcharge.*

Case No. TT-2002-129
December 13, 2001

Telecommunications 814. Without a hearing, the Commission approved the request by
AT&Ttoamend its tariffs to allow them to collect an in-state connection fee. Sections 392.200
and 392.500 RSMo do not require the Commission to conduct an evidentiary hearing, even
if requested by an adverse party.

ORDER APPROVING TARIFF
This order approves the proposed tariff sheets filed by AT&T.

Brief Procedural History

On September 4, 2001, the Office of the Public Counselfiled with the Missouri
Public Service Commission its motion to suspend and reject the proposed tariff
sheets of AT&T Communications of the Southwest, filed on August 14, 2001.

Briefly restated, the motion contained the following major points: Public
Counsel noted thatitfiled the motion under Sections 392.200 and 392.185, RSMo
2000.! Accordingto Public Counsel, these statutes provide the statutory basis for
the Commission to review and suspend the tariff. (The Commission notes that
Public Counsel should have cited Section 392.230(3), under which the Commis-
sion has the discretionary authority to suspend the effective date of a tariff.) Public
Counsel stated that under Section 392.185, the Commission has broad power to
protect consumers even if the telecommunications provider is a competitive
company and is providing a competitive service. According to Public Counsel, the
Commission’s oversight and authority to suspend is an essential power of the
Commission to carry out the legislative purpose of Chapters 386 and 392, RSMo.

On September 6, 2001, the Commission ordered that any party wishing to
respond to Public Counsel’'s motion should do so by September 7, 2001. On
September7,2001, the Staff ofthe Commission (among others)filed itsresponse,
which described the proposed tariff and recommended its approval. Briefly
restated, Staff’s pleading contained the following major points:

*The Commission, in an order issued on January 15, 2002, denied an application for rehearing
in this case. Please see page 440, Volume 10, MPSC 3d, for another order in this case.
On February 14, 2002, this case was appealed to Cole County Circuit Court (02CV323345).
'References to Sections of the Revised Statutes of Missouri, unless otherwise specified, are
to the revision of the year 2000.
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(1) The Commission has granted AT&T competitive sta-
tus as a provider of competitive telecommunications service;

(2) The Commission does nottypically scrutinize the rate
structure of competitive long distance service providers be-
yond compliance with a few limited rate requirements identi-
fied in Missouri statutes;

3) Customers have the ability to switch service provid-
ers;
(4) Public Counsel has suggested thatthe Commission

did not receive a copy of the notice provided to customers as
part of the tariff filing, but, in fact, a copy was included with the
tariff filing;

(5) Staffdoes not believe the charges are discriminatory;
and
(6) Staff observes that monthly-recurring charges and

surcharges are common in the industry, and would suggest

that AT&T should notbe singled out for special treatment by the

Commission or the Public Counsel based on AT&T'’s tariff

filing.

The Commission found that, in order to allow more time to study the effect of

the proposed tariff sheets, they should be suspended under Section 392.230(3),
and on September 13, 2001, suspended the tariff until October 15, 2001. On
September 27, 2001, the Commission suspended the tariff until November 17,
2001, and also ordered thata question-and-answer session onthe record should
be held on October31,2001. Thatsessionwas held as scheduled and the parties
subsequently filed position papers. On November 16, 2001, the Commission
further suspended the tariff until December 22, 2001.

Issue and Decision

Has AT&T complied with the statutory provisions governing the filing of tariffs
by a competitive telecommunications company? The Commission answers yes,
and will thus approve AT&T's tariff.

Discussion

The filing of a tariff that increases rates or charges of a competitive telecom-
munications company is governed by Section 392.500(2). The statute requiresthat
a proposed tariff increasing rates or charges is allowed to go into effect only after
the proposedtariff has beenfiled withthe Commission and the affected customers
are given no less than ten days’ notice.

The sufficiency of the record upon which the Commission bases its decision
may be established by examining the tariff sheets filed by AT&T. Ifthe Commission
issues a decision approving a tariff as filed, it need not have before it evidence
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meeting the standard of admissibility in a court of law (i.e., more than an unverified
tariff sheet). Neither does the filing of a motion to suspend a tariff require the
Commission to conduct an evidentiary hearing.

Section 392.500 sets outthe procedure where proposed tariffs complying with
thelaw gointo effectunlessthe Commission actsto suspendtherates priorto their
effective date. That statute does not impose the requirement of conducting a
hearing by the Commission, although the suspension authorized in Section
392.230(3) gives discretionary power to the Commission to suspend the tariffand
have a“full hearing.” The plain wording of these statutes, however, shows thatthe
tariff sheets may themselves constitute an adequate record for review. The mere
factthatsome party raises a challenge should notchange the minimal evidence—
the filed tariff sheets—upon which the Commission may base its decision.
Similarly, the issuance of a decision from the Commission approving the rates
filed, rather than allowing them to go into effect by operation of law, should have no
impact on the standard for the minimal record required to implement new rates.
So long as they comply with the requirements of the law, tariff sheets filed by a
company may be an adequate record for Commission review.

The only exception to this procedure is under Section 392.200 when: (i) a
proposed tariff is not just and not reasonable; (ii) customers do not pay the same
amountforthe same service givento other customers; (iii) undue orunreasonable
preference or advantage is given to any customer; (iv) geographic deaveraging of
rates occurs; and (v) the company violates its duty to transmit without delay the
messages of other telephone companies. None of the exceptions apply here.

Findings of Fact

Because AT&T'’s proposed rate increase of $1.95 applies only to a competitive
service, consumers are free to obtain service from an alternative provider if they
object to the rate.

AT&T's proposed tariff sheets exempt low-income and low-volume users of
telecommunications, which, if “discriminatory,” is “reasonable discrimination” as
a matter of public policy.

AT&T’s direct mail notice was clear that this charge would apply to any AT&T
customer (with the noted exceptions) who had more than $1.00in charges billable
by AT&T. The notice also informed each customer of a toll-free number and a
website where customers could learn more about the charge.

Conclusions of Law

The Commission has reviewed AT&T's tariff submission, the motion to
suspend, and Staff’'s recommendation, and finds that the motion for suspension
of the proposed tariff should be denied, and, since there are no exceptions under
Section 392.200, the tariff sheets should be approved.

IT IS THEREFORE ORDERED:
1. That the motion filed by the Office of the Public Counsel on September 4, 2001, to

suspend the tariff filed by AT&T Communications of the Southwest, Inc., on August 14, 2001,
is denied.
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2. Thatthe tariff filed by AT&T Communications of the Southwest, Inc., on August 14,
2001, is approved. The approved tariff sheets are:
P.S.C. Mo. No. 15
Section 1, 7th Revised Sheet 7; Replacing Revised Sheet 7
and
Section 1, 7th Revised Sheet 8; Replacing Revised Sheet 8

3. That this order will become effective on December 22, 2001.

Simmons, Ch., Murray and Forbis, CC., concur
Gaw, C., dissents
Lumpe, C., absent

Hopkins, Senior Regulatory Law Judge

Inthe Matter of Southwestern Bell Telephone Company’s Tariff
Filing to Initiate a Business MCA Promotion.*

In the Matter of Southwestern Bell Telephone Company’s
Proposed Revisions to PSC Mo. No. 35 (General Exchange
Tariff) Regarding CompleteLink.*

Case Nos. TT-2002-108 & TT-2002-130
Decided December 18, 2001

Telecommunications 845. The Commission rejected as harmful to competition, two tariffs
submitted by an incumbent local exchange carrier that would have offered rate discounts to
business customers that signed term contracts that would discourage those customers from
switching to an alternative telecommunications services provider.

Telecommunications §45. The Commission rejected as harmful to competition, a tariff
submitted by an incumbent local exchange carrier that would have offered rate discounts to
business customers that rejected a competitor’s offer of service to return to, or remain with,
the incumbent carrier.

Telecommunications 845. The Commission found that the use of long-term contracts, or
save and winback contracts, by an incumbent local exchange carrier would threaten the
existence of competition in the local services market.

Telecommunications 887, 45. The Commission has a duty to regulate Missouri’'s
telecommunications industry in such a way as to promote the development of full and fair
competition.

*This order contains changes approved by the Commission in an order issued on January 8,
2002. The Commission, in an order issued on January 10, 2002, denied an application for
rehearing in this case.
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Telecommunications 887, 45. The Commission has an obligation to review promotional
offers made by telecommunications companies to ensure thatthose offers are consistent with
the provisions of statute, including the obligation to ensure the development and preservation
of full and fair competition.
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REPORT AND ORDER
SUMMARY

Southwestern Bell Telephone Company has submitted a tariff that would
implement a discount for its Business MCA service based on the customer’s
execution of a one-, three- or five-year term agreement. In a separate tariff,
Southwestern Bell would establish a CompleteLink service offer that would grant
discounts to customers who agreed to term and volume commitments. The
Commission suspended both tariffs and now finds that the proposed tariffs would
harm competition in the local exchange services market. For that reason,
Southwestern Bell’s tariffs are rejected.

FINDINGS OF FACT

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The Commission in making this decision has considered the
positions and arguments of all ofthe parties. Failure to specificallyaddress apiece
of evidence, position or argument of any party does not indicate that the Commis-
sion has failed to consider relevant evidence, but indicates rather that the omitted
material was not dispositive of this decision.

Procedural History

OnAugust21,2001, actingonits own motion, the Commissionissued an order
in Case Number TT-2002-108 that suspended a tariff filed by Southwestern Bell
Telephone Company. Southwestern Bell'stariffwould implementapromotionthat
would discount optional Metropolitan Calling Area (MCA) service rates pursuant to
term contracts signed by business customers. Inits order suspending Southwest-
ern Bell’s tariff, the Commission expressed its concern that the proposal to offer
rate discounts in long-term contracts might adversely affect competition. So that
itwould have sufficienttime to study the effect of the proposed tariff, the Commission
suspended Southwestern Bell’s tariff for a period of 120 days, from August 22 to
December 20. On December 13, the Commission issued an order further
suspending the tariff until December 31, so that this Report and Order could be
given a ten-day effective date.

Inits order suspending Southwestern Bell's tariff, the Commission directed its
records department to send notice of the tariff suspension to all telecommunica-
tions companies certificated to do business in Missouri. The Commission also
directed that any proper person or entity desiring to intervene should submit an
application to intervene no later than September 10. The Commission received
timely applications to intervene from Choctaw Telephone Company and MoKan




SOUTHWESTERN BELL 11
11 Mo. P.S.C. 3d

Dial, Inc., NuVox Communications of Missouri, Inc., and AT&T Communications of
the Southwest, Inc. On September 19, the Commissionissued an order granting
each of those applications to intervene.

On September 4, NuVox Communications of Missouri, Inc. filed a motion asking
the Commission to suspend or reject a tariff filed by Southwestern Bell. NuVox’s
motion was assigned case number TT-2002-130. The tariff that NuVox asked the
Commission to suspend or reject would modify Southwestern Bell's general
exchange tariff to introduce what Southwestern Bell calls CompleteLink service.

Southwestern Bell, AT&T, and Staff filed responses to NuVox motion to
suspend on September 12. Southwestern Bell opposed the motion to suspend.
AT&T and Staff supported the proposed suspension and both filed motions asking
the Commissionto consolidate case numbers TT-2002-108 and TT-2002-130, as
the issues regarding the two tariffs are similar.

On September 20, the Commission issued an order that suspended South-
western Bell's CompleteLink tariff until January 22, 2002. In the same order, the
Commission directed its records departmentto provide notice of the tariff suspen-
sionto all telecommunications companies certificated to do business in Missouri
and directed any proper person or entity wishing to intervene to file an application
to intervene no later than October 10.

On September 28, the Commission issued an order that consolidated case
numbers TT-2002-108 and TT-2002-130. In the same order, the Commission
adopted a procedural schedule for the consolidated cases. All parties in either
case were made parties in the consolidated case. Subsequently, on October 25,
IP Communications Corporation, which had timely applied for intervention in TT-
2002-130, was made a party to the consolidated case.

The parties submitted prefiled direct, rebuttal and surrebuttal testimony and the
consolidated case proceeded to hearing on November 5 and November 7.
Southwestern Bell, Staff, Public Counsel, and AT&T and NuVox filed initial briefs
and proposed findings of fact and conclusions of law on November 21 The same
parties filed reply briefs on November 28.

The Two Tariffs

The Commission has suspended two tariffs filed by Southwestern Bell. Under
the first tariff, referred to as the Business MCA Promotion,? business customers
are eligible to receive a discount on each of the optional MCA services that they
subscribe toinreturn for a one-, three-, or five-year term commitment for their local
access line and optional MCA services. The tariff provides that customers will
receive an eighteen percent discount on a one-year contract, a twenty-two percent
discount on a three-year contract, or a twenty-five percent discount on a five-year
contract. Southwestern Bell’'s Business MCA promotionis availableto all business
customers in the optional MCA areas.

*At their request, Choctaw Telephone Company and MoKan Dial, Inc. were excused from
participation in the hearing and have not filed briefs.

2MCA is an acronym for Metropolitan Calling Area. The MCA service is available in several
of Missouri's larger cities and permits a customer to make discounted calls across exchange
boundaries within the metropolitan area.



12 SOUTHWESTERN BELL
11 Mo. P.S.C. 3d

Ifa Southwestern Bell business customer signs aterm commitmentunder the
Business MCA promotion and then disconnects any portion of its contracted
service priortothe expiration of the term commitment, that customer will be required
to pay an early termination fee. The tariff provides that the early termination fee will
be fifty percent of the monthly rate for the service that was disconnected, multiplied
by the number of months remaining on the contract.

Southwestern Bell's Business MCA promotion is optional. No customer will
be required to enter in to a term commitment. A business customer may choose
to purchase MCA service at a standard month-to-month retail price with no term
commitment, noterm discount, and norisk ofimposition of an early termination fee.

The second suspended tariff is referred to as the CompleteLink service offer.
CompleteLink is an optional term and volume discount plan by which a business
customer receives discounts on the multiple services that a customer purchases
from Southwestern Bell. For example, a customer might receive a discountoniits
local access, local usage, toll usage, toll-free usage and various vertical features
that it might purchase, such as call waiting, call forwarding, and other custom
calling features. The CompleteLink plan does not require the customer to
purchase any set number of products or services.

Under the CompleteLink plan, a business customer would receive monthly
discounts on the products and services it purchases from Southwestern Bell,
based on the customer’s Minimum Annual Revenue Commitment, referred to as
the Customer’s MARC. The customer’'s MARC is the sum total of the customer’s
annual billed charges, before any discount is applied, for regulated services
provided by Southwestern Bell in its five state region, consisting of Missouri,
Arkansas, Kansas, Oklahoma, and Texas. The business customermay subscribe
to CompleteLink by agreeing to a one-, three-, or five-year service agreement.

The CompleteLink customer that chooses a longer length of service agree-
ment will receive a greater percentage discount. For example, if a customer has
aMARC of $12,000 and signs a one-year service agreement, the customer would
receive a 6.5 percent discount. If that same customer signs a five-year service
agreement, the customerwouldreceive a9 percentdiscount. Similarly, acustomer
with a higher MARC will receive a greater percentage discount. For example, a
customer with a $12,000 MARC and a one-year service agreement would receive
a 6.5 percent discount, but a customer with a $150,000 MARC and a one-year
service agreement would receive a 10 percent discount.

CompleteLink customers who fail to meet their MARC will be billed the
difference between their MARC and the annual revenue billed. Customers
terminatinga CompleteLink service agreementpriorto the expiration of the service
agreement would be subject to an early termination fee equal to 50 percent of the
MARC multiplied by the number of years, or portions of a year, remaining in the
customer’s service agreement. For example, if acustomer has a MARC of $7,000
and agrees to a three-year service agreement, but cancels after two years, the
termination charge would be $3,500. The CompleteLink tariff does contain a
provision that allows a customer to cancel the agreement within 90 days of
execution without incurring an early termination fee.
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CompleteLinkis available to allbusiness customers, butbusiness customers
who have received a written competitive offer, and are considering taking that offer,
but decide to stay with Southwestern Bell, will receive an additional four percent
discount. That provision is referred to as a “save” or “retention” provision. A
business customerwho has left Southwestern Bell and is returning to Southwest-
ern Bellby committingto a CompleteLink agreementwill receive an additional eight
percentdiscount. That provision of the tariffis referred to as a “winback” provision.

Competitive Position of Southwestern Bell

Southwestern Bell is an incumbent local exchange carrier (ILEC) as that term
is defined in Section 251(h) of the Telecommunications Act of 1996.2 That means
thatbefore the passage of the Telecommunications Act of 1996, Southwestern Bell
was aregulated monopoly provider of local exchange service withinits exchanges.
In other words, before the advent of competition, all local service customers within
Southwestern Bell's exchanges were customers of Southwestern Bell.

The Telecommunications Act of 1996 permitted the creation of competitive
local exchange carriers (CLECs). CLECs are telecommunications carriers that
have decided to go into the exchange of an ILEC to compete to provide local
telephone services. Currently there are 66 CLECs competing with Southwestern
Bell in its Missouri exchanges. At least one CLEC is operating, and serving
customersin each of Southwestern Bell’s 160 Missouri exchanges. Furthermore,
at least 22 percent of the business market in Southwestern Bell's exchanges is
controlled by a CLEC.

Southwestern Bell suggests that the current level of competition in its ex-
changesjustifiesits attempts to maintain, orincrease its market share using term
agreements, and retain and winback provisions, as promotional tools. However,
Southwestern Bellis stillinaposition todominate its CLECrivals. Whilethe CLECs
collectively may control 22 percent of the business market in Southwestern Bell's
exchanges, that22 percentis spread outamong 66 different CLECs. NoCLEC has
the resources to attempt to duplicate Southwestern Bell's telecommunications
network. As aresult, CLEC competitors must rely on their ability to utilize all or a
portion of Southwestern Bell’s network in order to provide services to their own
customers.

Walt Cecil, aregulatory economist for the Staff ofthe Commission, testified that
because of its powerful position in the local telephone market, Southwestern Bell
“is in a position to threaten competitors’ market shares and continued existence,
while the competitors are not yet in a position to threaten SWBT’s (Southwestern
Bell's) existence in its own exchanges."™ Mr. Cecil goes on to testify that “SWBT is
different than its competitors and therefore should be subject to more stringent
regulatory oversights until those differences become less substantial.” The
Commission agrees with Mr. Cecil’s statement. If effective competitioninthe local
telecommunications market is to survive and prosper in Southwestern Bell's
exchanges, Southwestern Bellmust be subjectto heightened regulatory oversight.

247 U.S.C. 251(h).
4 Cecil Rebuttal, exhibit 6, at 3.
5 Cecil Rebuttal, exhibit 6, at 3.
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Both the Business MCA Promotion and the CompleteLink tariff provide that
customers whowantto obtain discounted rates must agree to remain as custom-
ers of Southwestern Bell for periods of one, three, or five years. The requirement
that the customer remain with Southwestern Bell throughout the length of the term
agreement is enforced by the requirement that a customer leaving Southwestern
Bell before the expiration of its term agreement pay a substantial early termination
fee.

There is nothing inherently improper about the imposition of an early termina-
tionfee. As Southwestern Bell points out, many tariffs of its competitors - tariffs that
have been approved by the Commission - contain similar early termination fees.
Similarly, there is no indication that the amount of the fee that would be imposed
by Southwestern Bell is unusual or excessive. Again, the early termination fees
charged by some of Southwestern Bell’'s competitors may be higherthanthose that
Southwestern Bell plans to impose. Nevertheless, there can be no doubt that the
early termination fees would achieve their desired goal of providing a strong
incentive for a business customer not to switch its service to a competing provider
during the term of the service agreement. Any CLEC attempting to persuade a
customer to leave Southwestern Bell while subject to aterm agreement would not
only have to offer a better rate but would also have to find a way to convince the
customer to pay a large upfront penalty for leaving Southwestern Bell.

Inaddressingthe possible impact oflong-term service agreements, Walt Cecil,
witness for the Staff, stated that:

[iln general, multi-year contracts artificially reduce the pool of
potential CLEC customers and forestallthe intended effects of
the Act. By reducing the pool of potential customers, CLEC
growth plans and investment recovery, essentially the oppor-
tunitiesto grow and to successfully compete are constrained.®

Cecilthenwentonto say that “Long term contracts offer lower prices and are more
attractive to end-users. If end-users choose these lower priced, long-term
relationships, the competitive environmentinthe long runis atrisk of collapsing.”
The Commission agrees with and accepts the expert opinion of Mr. Cecil.

Effect of Save and Winback Provisions

In addition to its provisions for term agreements, Southwestern Bell’s
CompleteLink tariff contains provisions that would give an additional four percent
discount to customers who turn down a service offer from a CLEC to stay with
Southwestern Bell. Furthermore, the tariff would reward customers who return to
Southwestern Bell after having purchased services froma CLEC by givingthem an

5 Cecil Rebuttal, exhibit 6, at 5.
" Cecil Rebuttal, exhibit 6, at 6.
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additional eight percent discount. These tariff terms are referred to as “save” and
“winback” provisions.

Southwestern Bell's save and winback provisionswould have much the same
impact on the health of competition in the local service market as would term
agreements. But, in addition to the anticompetitive effects resulting from the use
of term agreements by a dominant ILEC, save and winback provisions can cause
further damage to the emerging competitive market. Such provisions are targeted
directly atthe customer base of the CLECSs. If Southwestern Bell takes back many
ofthose customers with save and winback provisions, and then locks them up with
long-term contracts, CLECs might be left without a customer base to which they
can market. Edward J. Cadieux, witness for NuVox Communications of Missouri,
Inc., one ofthe CLECs currently attempting to compete against Southwestern Bell,
testified that the combination of term discounts and save and winback provisions
might freeze competition at its currently inadequate level. If the CLECs are frozen
out of the competitive market, they would then be forced to abandon their attempt
to compete in Missouri, leaving only Southwestern Bell as a viable local service
provider. Until the CLECs are in a strong enough position to effectively compete
with Southwestern Bell, the use of save and winback provisionsby Southwestern
Bell is anticompetitive.

CONCLUSIONS OF LAW

The Missouri Public Service Commission has reached the following conclu-
sions of law.

SouthwesternBellisa“Telecommunications Company”asthattermis defined
in Section 386.020(51), RSMo 2000, and is subject to the jurisdiction of the
Commission pursuant to Section 386.250(2), RSMo 2000.

Section 392.230.3, RSMo 2000, grants the Commission the authority to
determine, after hearing, the propriety of any rate, rental, charge, regulation, or
practice filed with the Commission by any telecommunications company. That
same section authorizes the Commission to suspend the operation of such rate,
rental, charge, regulation, or practice for a period of 120 days, plus an additional
six months if the hearing regarding such suspension cannot be concluded within
120 days.

In1996 the Missouri General Assembly passed legislation aimed at promoting
competition in Missouri’'s telecommunications industry. Section 392.185, RSMo
2000, which establishes the purpose of that legislation, states that:

The provisions of this chapter shall be construed to: (3)
Promote diversity in the supply of telecommunications ser-
vices and products throughout the state of Missouri; (6) Allow
fullandfaircompetitionto function as asubstitute forregulation
when consistent with the protection of ratepayers and other-
wise consistent with the public interest.”



16 SOUTHWESTERN BELL

11 Mo. P.S.C. 3d

Therefore, the Public Service Commission has a duty to regulate Missouri's
telecommunications industry in such a way as to promote the development of full
and fair competition.

Section 392.200.2, RSMo 2000, provides in pertinent part as follows:

No telecommunications company shall directly or indirectly or
by a special rate, rebate, drawback or other device or method
charge, demand, collect or receive from any person or corpo-
ration agreaterorless compensationforany service rendered
or to be rendered with respect to telecommunications or in
connectiontherewith, exceptasauthorizedinthis chapter, than
it charges, demands, collects, or receives from any other
person or corporation for doing a like and contemporaneous
service withrespecttotelecommunications under the same or
substantially the same circumstances and conditions. Pro-
motional programs for telecommunications services may be
offered by telecommunications companies for periods of time
so long as the offer is otherwise consistent with the provisions
ofthis chapterand approved by the commission. ... (emphasis
added)

This statute means that the Commission has an obligation to review promotional
offers made by telecommunications companies to ensure that those offers are
consistent with the provisions of statute, including the obligation to ensure the
development and preservation of full and fair competition.

Section 392.200.3, RSMo 2000, provides as follows:

No telecommunications company shall make or give any
undue or unreasonable preference or advantage to any per-
son, corporation or locality, or subject any particular person,
corporation orlocalityto any undue or unreasonable prejudice
or disadvantage in any respect whatsoever except that tele-
communications messages may be classified into such
classesasarejustandreasonable, and differentratesmay be
charged for the different classes of messages.

This statute has been interpreted to “forbid discrimination in charges for doing a
like or contemporaneous service with respect to communication by telephone
under the same or substantially the same circumstances and conditions.”® Rate
differences are permitted only if there is any “reasonable and fair difference in
condition which equitably and logically justifies a different rate.”

8 State ex rel. DePaul Hospital v. PSC, 464 S.W.2d 737, 738 (Mo. App. 1970).
°|d. at 740.
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The Commission has previously found, as a matter of fact, that Southwestern
Bell's proposed promotional tariffs will be detrimental to the health and develop-
ment of competition in Missouri’s local exchange market. Those tariffs are
therefore unjustand unreasonable. In keeping with the Commission’s obligation
under Section 392.200, RSMo 2000, the Commission must reject Southwestern
Bell's tariffs.

Decision

After applying the facts as it has found them to its conclusions of law, the
Commission hasreached the following decisions regarding the issues identified
by the parties.

1. Should the Missouri Public Service Commission approve Southwest-
ern Bell Telephone Company’s Business Metropolitan Calling Area Service
Promotion,which would discount Optional Metropolitan Call Areaservicerates
pursuant to term contracts signed by business customers?

2. Should the Missouri Public Service Commission approve Southwest-
ern Bell Telephone Company’s CompleteLink Tariff, which contains term com-
mitments and retention and winback provisions?

Southwestern Bell argues that its tariffs should not be rejected for six reasons.
The Commission is not persuaded by any of Southwestern Bell's arguments.
Southwestern Bell’s first argument is that its Business MCA promotion and
CompleteLink service offers are optional. In other words, no business customer
willbe obligedto sign up for these offers. The optional nature of SouthwesternBell’s
promotional offerswould be relevant only ifthe Commission were concerned about
the fairness ofthese offers astheyimpactindividual customers. The Commission
does not doubt that these offers could be of short-term benefit to individual
business customers. Certainly, business customers are sophisticated enough
todothe necessary cost-benefitanalysisto determine whetherthey will benefitfrom
the proposed promotions. The Commission’s concern is not with protecting the
individual business customer. Rather, itis concerned about protecting the viability
of the overall market for local exchange telecommunications services.

Indeed the problem may be that these promotions will be such agood deal for
individual business customers that Southwestern Bell will be able to claim, and
lock up for an extended period, so many customers that its competitors will be
weakened, or even driven out of the market entirely. If that happens, competition
will have failed and business customers will ultimately lose the benefits of
competition.

Southwestern Bell's second argument is that its Business MCA promotion
and CompleteLink service offer benefit customers through increased options and
lower prices. Again, while the offers will benefitindividual customers, atleastinthe
shortterm, the Commission has found that Southwestern Bell's offers are athreat
tothe long-term health of the competitive marketforlocal phone service. Ultimately,
if the market fails, customers will be left with no choice except Southwestern Bell.
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Third, Southwestern Bell argues that its Business MCA promotion and
CompleteLink service offers are being made in response to the demands of its
customers. Southwestern Bell asserts that its customers want: (a) to receive
telecommunications services at lower prices; (b) service offerings that recognize
the full volume of services that they are purchasing from SWBT; (c) term commit-
ments that allow them to project the costs of their telecommunications needs; and
(d)to purchase Southwestern Bell’'s CompleteLink service offer, whichis available
inthe four other SBC Southwestern Bell states and the five SBC Ameritech states.
The Commission does not doubt that there will be customer demand for the
promotional offers that Southwestern Bell would like to make available. All
businesses are interested in their bottom line, not necessarily with the health of
competition. Butthe Commission has a duty to look beyond the bottom line. The
Commission is obligated to protect the viability of the competitive market in order
to protect Missouri’'s telecommunications customers from the threat of monopoly
power in a future without viable competition in the local telecommunications
market.

Southwestern Bell's fourth argument is that it is offering its Business MCA
promotion and CompleteLink service offer in response to the competitive market
and that its proposed offerings will increase rather than harm competition.
Southwestern Bell argues thatthis Commission and the Federal Communications
Commission have recently found that Southwestern Bell has opened its local
market in Missouri to competition when they approved Southwestern Bell's
application to provide interLATA long distance service in Missouri. Southwestern
Bell also points to the fact that ever larger numbers of CLECs are offering
competitive services in its exchanges, testimony indicated that approximately 22
percent of the business market is now controlled by CLECs.

While this Commission and the FCC have found that Southwestern Bell
satisfied the fourteen-point checklist found in Section 271 of the Telecommunica-
tion Act of 1996,° that finding only indicates that the local telecommunications
market in Missouri is open to competition. It does not mean that the competitive
market is mature enough to withstand the pressures that would be placed on it by
the promotions proposed by Southwestern Bell. Unless the Commission acts to
protectcompetition, the local exchange market may be opento competition buthave
no surviving competitors.

Southwestern Bell’s fifth argument is that its Business MCA promotion and
CompleteLink service offerare consistentwith previous decisions of this Commis-
sion. Southwestern Bell presented evidence at the hearing of seventeen tariffs
offering term discounts by seven of Southwestern Bell’'s competitors, fourteen
tariffs offering volume discounts by eight of Southwestern Bell's competitors, and
seventeen tariffs from ten of Southwestern Bell's competitors that contain save or
winback provisions. Southwestern Bell also points out that the Commission has
previously approved term, volume, save, or winback provisions in other tariffs that
it has submitted.

47 U.S.C. 271(c)(2)(B)
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Southwestern Bell is correct when it contends that the Commission has
previously approved, or allowed to go into effect, tariffs that contain provisions
similar, or nearly identical tothe provisionsthatitisrejectingin this order. However,
the Commission is not bound to comply with its previous decisions. As an
administrative agency the Commission is not bound by stare decisis,** and the
failure of the Commission to explain why it is not taking the same position in one
casethatittookinaprevious case is notabasis for overturning the Commission’s
action.r? Furthermore, only these two tariffs are currently before the Commission.
In finding that these two particular tariffs will harm competition, the Commission
isnotattempting to establish arule with application beyond the facts ofthese cases.
If other tariffs are brought to the attention of the Commission, the Commission will
dealwiththose tariffs on their own merits. Similarly, the Commission willexamine
on their own merits tariffs submitted by CLECs that may contain term or volume
discounts, or save or winback provisions.

The Commission makes no binding decision in this report and order beyond
its rejection of the two tariffs currently before it. However, the Commission is
currently considering another tarifffiled by Southwestern Bell, as well as tariffs filed
by various CLECs that also contain term agreements. While it does not wish to
prejudge those cases, for the guidance of the telecommunications industry, the
Commissionwill setforthits viewsregardingtermagreements. The Commission
believes that term agreements exceeding one year in length are an unacceptable
threat to the health of competition. Term agreements that do not exceed one year
in length may be acceptable.

Finally, Southwestern Bell argues that there is no statutory authority that would
allow the Commission to reject its tariffs, or to treat its tariffs differently than those
of its competitors. In its conclusions of law the Commission has found to the
contrary. The Commission believes that sound public policy requires that it take
the steps necessary to preserve the existence of the competitive market for local
exchange telecommunications services.

Based on the evidence, the arguments of the parties, the Commission’s
Findings of Fact and its Conclusions of Law, the Commission determines that
Southwestern Bell’s tariff to add a Business MCA promotion and its tariff to
introduce its CompleteLink service offer are unjustand unreasonable and should
be rejected.

IT IS THEREFORE ORDERED:

1. That the proposed tariff sheet submitted on July 20, 2001, by Southwestern Bell
Telephone Company, and assigned Tariff No. 200200051, isrejected. The tariff sheetrejected
is:

P.S.C. Mo. - No. 24
Local Exchange Tariff
Original Sheet 1.0302

1 State ex rel. GTE North v. PSC 835 S.W.2d 356 (Mo. App. W.D. 1992)
12 u
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2. That the proposed tariff sheets submitted on August 23, 2001, by Southwestern

Bell Telephone Company, and assigned Tariff No. 200200151, are rejected. The tariff sheets
rejected are:

P.S.C. Mo. - No. 35
General Exchange Tariff
Section 54
Original Sheet 1 through Original Sheet 5

3. That this Report and Order shall become effective on December 28, 2001.

Simmons, Ch., and Lumpe, C., concur;

Gaw, C., concurs, with concurring opinion attached;
Murray, C., dissents, with dissenting opinion attached;
certify compliance with the provisions of

Section 536.080, RSMo 2000.

Forbis, C., not participating.

CONCURRING OPINION OF COMMISSIONER STEVE GAW

I joininthe decision of the majority but write separately to state that | agree that
save and winback provisions, when used in conjunction with term agreements
exceeding one year in length, are a threat to competition. However, | express no
opiniontoday astowhether save and winback provisions, when notassociated with
term agreements exceeding one year, should be allowed.

DISSENTING OPINION OF COMMISSIONER CONNIE MURRAY

| respectfully disagree with the majority’s decision. The Commission has
rejected twotariffs filed by Southwestern Bell Telephone Company thatwould offer
reduced rates and other benefits to customers. The Commission indicates that
it has taken this step because it fears that the tariffs will threaten competitionin the
basic local service market.

Without question, Southwestern Bell wants to offer these promotions so that
itcanimprove its positioninthe competitive basic local service market. Thatiswhat
competitor’'s do in a competitive market. Itis equally understandable that South-
western Bell's competitors, including those that appeared in this case, would like
to prevent Southwestern Bell from improving its competitive position, while at the
same time improving their own position. Again, that is what competitors do in a
competitive market. There is, however, no sufficient evidence in the record for the
Commission to conclude that it must step into the competitive market to protect
certain competitors by rejecting Southwestern Bell’s promotional tariffs.

The types of promotions that Southwestern Bell is attempting to offer are not
new. The evidence established numerous instances in which the Commission
has approved term agreements, “save” provisions, and “winback” provisions as
well as early-termination-fee provisions that are substantially similar to the
provisionsinthetariffsatissue. Those provisions have been offered by Southwest-
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ern Bell, as well as by its competitors. Yet there was no evidence presented that
wouldindicate thatthese provisions have harmed the state of competition. Instead,
the evidence indicates that the market continues to become more competitive.

The number of competitive local exchange carriers competing in that portion
of the local market served by Southwestern Bell has increased from 47 in June of
2000, to 66 at the time of the hearing. CLEC’s serve customers in every one of
Southwestern Bell’'sexchanges and serve aminimum of 22 percentofthe lucrative
business market. Far from being stifled, competition in the basic local service
markethas continuedtogrow, andthereisnoreasonto believe thatthe promotions
proposed by Southwestern Bell will stifle competition in the future.

When competition was introduced to the basic local service market in 1996
there was an expectationthat competition would provide anincentive forincumbent
local exchange carriers, such as Southwestern Bell, to improve the service they
offer their customers by offering more options and lower prices. Missourians have
seen the fruits of that competition through promotional offers such as those that
Southwestern Bell has been offering inthe state and would like to continue to make
available to its customers.

The proposed offers would be available for resale to CLECs at the resale
discount. The result would be continued growth of competition with customers of
both ILECs and CLECs having more options and lower prices. Furthermore,
facilities-based CLECs have been free to offer similar services. If Southwestern
Bell's proposed tariff were approved there would be an incentive for CLECs to
respond in kind. Competing services are one of the benefits of a competitive
environment which would flow from the Commission’s approval of Southwestern
Bell's Business MCA promotion and Complete Link service offer.

The majority states that the use of the proposed tariffs by Southwestern Bell
would be detrimental to the health and development of competition in Missouri’s
localexchange market. Yet, there are nofindings of factfromtherecordthat support
that conclusion. In fact, there is no explanation of why those tariffs “are . . . unjust
and unreasonable”intoday’s marketwhich admittedly is more competitive than the
market that existed when similar tariffs were previously found to be just and
reasonable. Today’s decision unnecessarily denies Missouri consumers many
of the benefits of competition.

| respectfully dissent.
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In the Matter of the Petition of the North American Numbering
Plan Administrator, on Behalf of the Missouri Telecommuni-
cations Industry, for Approval of NPA Relief Plan for
the 314 and 816 Area Codes.*

Case No. TO-2000-374
Decided December 18, 2001

Telecommunications 813. Under the authority ofIn the Matter of Numbering Resources
Optimization, Federal Communications Docket CC Docket Nos. 99-200 and 96-98, the
Commission ordered that its Staff and the telephone industry must allocate costs for costs
associated with state number pooling trials and also ordered a deadline for the industry to file
its proposed cost recovery plan as well as a deadline for a Staff report and for replies. The
Commission further ordered that the cost allocation must be done according to the national
Local Numbering Portability cost recovery model, based on a state-specific basis with a pro-
rata allocation to all carriers in the state in proportion to each carrier’s interstate, intrastate,
and international telecommunications revenues irrespective of whether carriers are partici-
pating in the pooling trial.

ORDER REGARDING COST ALLOCATION AND COST RECOVERY FOR
STATE NUMBER POOLING TRIALS

Syllabus:

This order addresses Staff’'s Motion to Establish Cost Allocation Method and
to Set Deadline for Industry to File a Proposed Cost Recovery Plan filed on
November 21, 2001. The Commission determines a cost allocation method for
costs associated with state number pooling trials and sets a deadline for the
industrytofileits proposed costrecovery planaswellas adeadline for a Staffreport
and for replies.

Staff Position and Responses:

On September 25,2001, the Commission ordered state number pooling trials
inthe 314 and 816 NPAs. On October 25, 2001, the Commission issued an order
granting a motion filed on behalf of various industry participants resetting the
implementation dates for number pooling from January 2, 2002, and February 1,
2002, forthe 314 and 816 NPAs respectively to January 22,2002, and February 22,
2002, respectively.

Staff filed its motion regarding cost allocation and cost recovery on Novem-
ber 21, 2001. Nextel West Corp. (Nextel) and Southwestern Bell Telephone
Company (SWBT) each filed responses on December 3, 2001. No other parties
responded to Staff's motion.

*The Commission, in an order issued on December 28, 2001, extended the effective date of
the orderregarding cost allocation and costrecovery for state number pooling trials to January
11, 2002. See pages 367 and 499, Volume 9 MPSC 3d as well as pages 82, 237, 500, 503
and 549, Volume 10 MPSC 3d for other orders in this case.
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Staff states that NeuStar, the number pooling administrator, requires a cost
allocation method to be established in order to bill its costs to carriers. Staff also
recommendedthatadeadline be setforthe industry to submitacostrecovery plan.
Staff cited the Federal Communications Commissionin support ofits recommen-
dations.

Cost allocation refers to a method of distributing joint costs of implementing
and sustaining number pooling over carriers requiring and benefiting from the
allocation of numbering resources. Cost recovery refers to identification and
recovery of carrier specific costs to implement and sustain number pooling.

For costallocation Staffrecommended thatthere should be aprorataallocation
to all carriers in the state in proportion to each carrier’s interstate, intrastate and
international telecommunications revenues irrespective of whether carriers are
participating in the pooling trial.

SWBT supported the Staff recommendation for cost allocation citing the same
FCC orders presented by Staff. SWBT cited FCC findings that even those carriers
that cannot participate in number pooling benefit from the more efficient use of
numbering resources that pooling will facilitate. Id. CC Docket Nos. 99-200 and
96-98. SWBT stated that Staff's proposal was consistent with the authority the FCC
granted to state commissions.

Nextel did not oppose Staff's recommendation for cost allocation but sug-
gested that it lacked adequate detail and could presentissues of confidentiality of
competitively sensitive carrier information. Nextel suggested use of existing
revenue databases such as those used by the FCC for national Local Numbering
Portability (LNP) costrecovery. Nextel presented this procedure with state specific
data, as recently adopted in Michigan for the allocation of joint industry costs, as
an example 2

Withrespectto costrecovery, Staff simply recommended thatthe Commission
set a deadline of March 22, 2002, for filing of an industry proposal, as previously
directed in the Commission’s September 25, 2001 order. SWBT indicated that it
would work with the industry on a proposal and believes that a proposal could be
submitted much earlierthan March 22, 2002. Nextel questioned the Commission’s
jurisdiction to address the costs of wireless carriers and noted that carrier specific
costs fornumber pooling are only one of myriad costs incurred and carriersrecover
their costs through various mechanisms or procedures available to the carrier.

The Commission notes that the Michigan case (see footnote 2) cited by Nextel
determinedthat carrier specific costs, including the joint costs allocated to carriers,
were a cost of doing business not requiring a special cost recovery mechanism.
The Michigan Public Service Commission found this treatment to be competitively
neutral and compared the costs of number pooling to costs of common updates

! Report and Order and Further Notice of Proposed Rulemaking in the Matter of Numbering
Resource Optimization, CC Docket No. 99-200 and In the Matter of Numbering Resources
Optimization, CC Docket Nos. 99-200, 96-98.

2In the Matter, on the Commission’s Own Motion, to Consider the Implementation of Limited
Number Pooling Trials. Case No. U-13086 Michigan Public Service Commission (November
20, 2001).
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andimprovements ofacompany’soperating systems. The Michigan Commission
also suggested these costs result in numerous benefits to the carriers that can
ultimately reduce overall costs.

Cost Allocation Method and Cost Recovery Proposal Filing Date:

The Commission finds that all carriers benefit from the more efficient use of
numbering resources andthat Staff's proposal presents afairallocation of the joint
costs incurred for number pooling. Staff, NeuStar and the industry shall allocate
costsaccordingtothe LNP model on a state specific basiswithaprorataallocation
to all carriers in the state in proportion to each carrier’s interstate, intrastate and
international telecommunications revenues irrespective of whether carriers are
participating inthe poolingtrial. Joint costs shall be promptly allocated againstdata
fromthe mostrecentreporting periodthatis available and billed atintervals ortimes
that minimize administrative costs. Joint costs, allocation and billing data shall be
reported to the Commission Staff

The Commission finds further that the industry shall submit a proposal for
recovery of carrier specific costs, including joint costs allocated to a specific carrier,
no later than March 22, 2002. Staff shall submitits report and recommendation to
the Commission regarding the industry proposal no later than April 22, 2002. And
further, Staff'sreportshall evaluate and presentarguments supporting the position
that carrier specific costs, including the costs allocated to carriers, present a cost
of doing business notrequiring a special costrecovery mechanism. Any party may
file a response to the industry proposal or to Staff's filing within 15 days of the
respective filing.

IT IS THEREFORE ORDERED:

1. That Staff, NeuStar and the industry shall allocate costs according to the LNP model
on a state specific basis with a pro rata allocation to all carriers in the state in proportion to
each carrier’s interstate, intrastate and international telecommunications revenues irrespec-
tive of whether carriers are participating in the pooling trial. Joint costs, allocation and billing
data shall be reported to the Commission Staff.

2. That the industry shall submit a proposal for recovery of carrier specific costs,
including joint costs allocated to a specific carrier, no later than March 22, 2002.

3. That Staff shall submit its report and recommendation to the Commission regarding
the industry proposal no later than April 22, 2002. And further, Staff’s report shall evaluate
and present arguments supporting the position that carrier specific costs, including the costs
allocated to carriers, present a cost of doing business not requiring a special cost recovery
mechanism.

4. Thatany party may file a response to the industry proposal or to Staff’s filing within
15 days of the actual filed date for the respective filing described in paragraphs 2 and 3.

5. That this order shall become effective on December 28, 2001.

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Thornburg, Regulatory Law Judge
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In the Matter of the Application of UtiliCorp United Inc., for
Authority to Acquire the Shares of Avon Energy Partners
Holdings and to Take All Other Actions Reasonably Neces-
sary to Effectuate Said Transaction.

Case No. EO-2002-215
Decided December 18, 2001

Electric § 4. The Commission authorized UtiliCorp United Inc. to acquire all the outstanding
shares of Avon Energy Partners Holdings from EI UK Holdings, Inc.

Electric § 4. The Commission determined that the acquisition by UtiliCorp United Inc. of all the
outstanding shares of Avon Energy Partners Holdings would expand and diversify UtiliCorp’s
operations in the United Kingdom and the rest of Europe and would not adversely affect its
investment grade credit rating or its ability to attract capital to fund its operations. Therefore,
the Commission determined that approval of the application would benefit UtiliCorp and would
not be detrimental to the public interest.

ORDER APPROVING APPLICATION

Syllabus:

On October 30, 2001, UtiliCorp United Inc. (UtiliCorp) filed an application with
the Commission requesting approval of a Share Purchase and Sale Agreement
between UtiliCorp, as purchaser, and ElI UK Holdings, Inc. (El UK), as seller,
providing for UtiliCorp to acquire all the outstanding shares of Avon Energy Partners
Holdings (Avon) from El UK. This order approves the application and authorizes
UtiliCorp to complete the transaction acquiring Avon.

Standard of Review:

UtiliCorp requests approval ofits application and proposed acquisition pursu-
antto Section 393.190, RSMo 2000, and 4 CSR 240-2.060(12). Section 393.190
requires an electrical corporation regulated by the Commission to obtain the
Commission’s approval to acquire the stock of any other corporation engaged in
the same or similar business. Under the regulation UtiliCorp must provide the
Commission with a copy of its agreement to acquire the stock of the public utility
(Avon), a copy of the resolution of its board authorizing the acquisition and show
why the transaction is not detrimental to the public interest.

Therequirement of a hearing has been fulfilled when all those having a desire
to be heard are offered an opportunity to be heard. If no proper party is granted
interventionand neitherthe Commission’s Staff nor the Office ofthe Public Counsel
requests a hearing, the Commission may determine that a hearing is not neces-
sary and that the applicant may submit its evidence in support of the application by
verified statement.!

* State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App. 1989).
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No applications for intervention were filed. No party has requested a hearing.
Procedural History:

UtiliCorpfiled its application on October 30, 2001, with supporting exhibits and
schedules. On October 31, 2001, UtiliCorp filed a Motion for Protective Order. The
Commission issued a protective order on November 8, 2001. The Commission
also issued an order directing the filing of a Staff recommendation no later than
November 30, 2001, and providing that the Office of the Public Counsel file its
response to the application by November 30, 2001.

UtiliCorp supplemented its application on November 6, 2001, stating that it
would listpending actions or unsatisfied judgments againstitinvolving customer
service orratesin a late-filed appendix. UtiliCorp filed this appendix on November
19, 2001. On November 13, 2001, UtiliCorp filed its Share Purchase and Sale
Agreementthatis the subject of the application. On November 19, 2001, UtiliCorp
filed a certified copy of the resolution of its board authorizing the agreement and
acquisition as adopted at a meeting held on October 11, 2001. UtiliCorp also filed
additional financial and pro formafinancial informationin support of its application.

Stafffiled its response and memorandum on November 29, 2001. The Public
Counsel filed its response on November 30, 2001. Staff recommended approval
of the application with certain conditions. The Public Counsel recommended
approval of the application provided that the Commission incorporate the condi-
tions proposed by Staff and the commitments offered by UtiliCorp. UtiliCorp has
not objected to the responses and recommendations.

The Transaction and Its Impact;

UtiliCorp is a Delaware corporation with its principal place of business in
Kansas City, Missouri. UtiliCorpisauthorized to conduct businessin Missouriand
provides electrical, natural gas and industrial steam utility services through its
Missouri Public Service (MPS) and St. Joseph Light & Power (SJLP) operating
divisions in those areas in Missouri certificated to it by the Commission.

Avon owns and operates Midlands Electricity plc, which is a substantial electric
utility distribution business and related businesses based in the United Kingdom.
Midlands is one of twelve regional electricity companies in the UK that came into
existence as aresult of privatization of the UK electricity industry in 1990. Midlands
provides regulated distribution of electricity to approximately 2.3 million industrial,
commercial and residential customers in south-central England. Midlands also
has unregulated businesses in electricity generation, electrical contracting, me-
tering services and related businesses and through a subsidiary owns minority
interests in several generating plants in the UK and overseas.

UtiliCorp proposes to pay $362 million, subject to certain adjustments, to
acquire 100% of the stock of Avon. UtiliCorp will also incur transaction costs.
UtiliCorp states that it will obtain a 50% partner for its investment and acquisition
of Avon. Staff'sresponse indicated that closing costs could be approximately $19
million and that UtiliCorp has presented that its total investment and costs would
not exceed $200 million because it will obtain an ownership and investment
partner. UtiliCorp states thatits acquisition of Avon and the Midlands business will
provide it with a base to expand and diversify its operations in the UK and the rest
of Europe.
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UtiliCorp’s transaction is a spin-off of a pending merger between two other
companies. FirstEnergy Corp. is a diversified energy services holding company
headquartered in Akron, Ohio. GPU, Inc., is an electric utility holding company that
provides electric service to customers in New Jersey and Pennsylvania and also
develops and owns electrical generation, transmission and distribution facilities.
El UK is a subsidiary of GPU, which in turn owns Avon. FirstEnergy and GPU are
expected to merge prior to December 31, 2001. UtiliCorp made an offer to
FirstEnergy to acquire 100% of Avon from El UK after the closing of the FirstEnergy/
GPU merger. The Share Purchase Agreement between UtiliCorp and El UK
presented for approval with the application documents the transaction proposed
by UtiliCorp. Appendix 3tothe application showsthe ownership structures ofthese
companies prior to and after the transactions.

Following the acquisition Avon and its subsidiaries will maintain significant
debt related to operations that will be no recourse to UtiliCorp, meaning that
creditors cannot demand payment from UtiliCorp. UtiliCorp may, however, borrow
monies to fund its share of the acquisition of Avon. UtiliCorp expects eventually to
structure its funding of the acquisition as 55% debt and 45% equity, but, initially it
will be 100% debt.

Staff calculated and evaluated the impact of the acquisition on the financial
position of UtiliCorp based upon the “most conservative” (worst case) scenario of
100% debt financing. Based upon Staff's review of current and pro forma financial
data submitted by UtiliCorp, the company’s capital structure as of June 30, 2001,
consisted 0f44.50% long-term debt, 2.70% short-term debt, 6.30% preferred stock,
and 46.50% common equity. Ifthe company incurs $200 million of long-term debt
to complete the acquisition its capital structure would consist of 46.40% long-term
debt, 2.60% short-term debt, 6.10% preferred stock, and 44.90% common equity.
The total debt of the company would increase 1.8% from 47.20% to 49.00% of total
capital.

Staff stated that a 49% debt ratio would be consistent with UtiliCorp’s current
BBB rating for electric utilities assigned by Standard & Poors. Staff further stated
that Standard & Poors reaffirmed UtiliCorp’s BBB rating following the announce-
ment of the proposed acquisition and stated the outlook for UtiliCorp was “stable.”
S andar d & Roor stilities & Perspectives, October 29, 2001.

Staff also reviewed the company'’s pro forma pre-tax interest coverage ratios
showing that funds from operations compared to interest and to total debt were
consistent with BBB rated utilities. Staff concluded that UtiliCorp would continue
its ability to attract capital after the transaction.

UtiliCorp Commitments:

UtiliCorp represented in its application that it is committed to maintaining its
investment grade creditrating. UtiliCorp stated that cost allocations to its Missouri
jurisdictional operations would not increase as aresult of the transaction and that
it will reduce allocations where appropriate to reflect the effect of the transaction.
UtiliCorp stated that any acquisition premium paid by UtiliCorp will be treated
below-the-line for ratemaking purposes and that no recovery of any acquisition
premium would be sought in any future Missouri rate case. UtiliCorp stated that
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it would not seek an increase in its cost of capital or request a risk premium as a
resultofthe acquisition. UtiliCorp stated thatitwould provide the Staffand the Public
Counsel with post-closure information about the transaction if it is approved and
current credit agency reports as available.

Staff Conditions:

Staff recommended approval of the application be subject to conditions as
follows. That nothing in the Commission’s order be considered a finding by the
Commission of the value of this transaction for ratemaking purposes, and that the
Commissionreservestherighttoconsidertheratemaking treatmentto be afforded
these financing transactions in any subsequent proceeding.

Thatthe Commission’s order shall notbe deemedto be precedentforany future
financing even if the facts may be similar. Thatany adverse financial effects of this
acquisition be borne by the shareholders of UtiliCorp United Inc., and not by
ratepayers.

That all records pertaining to these transactions be maintained at UtiliCorp
United Inc.’s headquarters and made available to the Commission’s Staff, as Staff
deemsnecessary. ThatUtiliCorp United Inc., provide documentation of proper cost
allocations to nonregulated entities. That UtiliCorp United Inc., include any costs
borne by Missouri Public Service related to the nonregulated subsidiaries in
monthly surveillance reports sent to the Commission’s Staff.

UtiliCorp’s Financial Partnership:

UtiliCorp’s application was submitted based upon having a financial partner
with a 50% interest in the acquisition of Avon. The application did not identify a
particular partner. On December 13, 2001, UtiliCorp filed a notice to the Commis-
sion and the parties that due to recent events its prospective partner could decide
to withdraw from the transaction. UtiliCorp indicated that the recent financial
“collapse of Enron Corp.” could financially impact a subsidiary of Avon. If UtiliCorp
proceeded without a partner, then the impact of the transaction and the risks
associated with the transaction affecting UtiliCorp would be much differentthanthe
proformainformation submitted to the Commission. UtiliCorp suggested thatthe
Commission specifically condition its approval upon the representations in the
application that UtiliCorp have a financial partner.

The Stafffiled its response to this late information on December 17, 2001. Staff
stated thatits recommendation was based upon the information and representa-
tions in the application, including the projected financial implications to UtiliCorp
and the requirement for a financial partner. If the basis of the transaction should
change, Staffbelievedthat UtiliCorp should submitanew application. Staffagreed
that the Commission’s approval should be conditional on a financial partnership
as presented in the application.

Decision:

UtiliCorp has provided the Commission with a copy of its agreement to acquire
the stock of a public utility (Avon) and a copy of the resolution of its board authorizing
the acquisition. UtiliCorp’s application and supplemental information and the

responses filed by the Staff and the Public Counsel demonstrate that the transac-
tion is not detrimental to the public interest and offer conditions that protect the
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public interest. Thus, the application satisfies all the requirements of Section
393.190, RSMo 2000, and 4 CSR 240-2.060(12).

The acquisition will permit UtiliCorp to expand and diversify its operations by
extending and expanding its operations in the UK and the rest of Europe. The
investment and any related debt will not adversely affect UtiliCorp’s investment
grade credit rating or its ability to attract capital to fund its operations. Therefore,
approval of the application will benefit UtiliCorp with no detriment to the public
interest.

In addition, the commitments offered by UtiliCorp and Staff's conditions,
including the requirement that UtiliCorp have a financial partner, provide further
assurance thatthere willbe nodetrimentto the publicinterestby the Commission’s
approval of the application.

The Commission finds that the transactions presented in UtiliCorp’s applica-
tion are not detrimental to the public interest and may be approved subject to the
commitments offered by UtiliCorp and the specific conditions recommended by
Staff.

IT IS THEREFORE ORDERED:

1. That the application of UtiliCorp United Inc., requesting the Commission to authorize
UtiliCorp’s acquisition of the outstanding shares of Avon Energy Partners Holdings as provided
in the Share Purchase and Sale Agreement between UtiliCorp and EI UK Holdings, Inc., is
hereby approved.

2. That UtiliCorp United Inc., may take the actions necessary and as authorized in this
proceeding to carry out the transactions as described in the application.

3. Thatthe authority granted in this order is conditioned on the participation of afinancial
partner and the representations described in the application, particularly paragraphs 8 and
12. If UtiliCorp United Inc., determines to proceed differently UtiliCorp shall file a new
application.

4. Thatnothinginthis order shall be considered a finding by the Commission of the value
of this transaction for ratemaking purposes, and that the Commission reserves the right to
consider the ratemaking treatment to be afforded these financing transactions in any
subsequent proceeding.

5. That the Commission’s order shall not be deemed to be precedent for any future
financing even if the facts may be similar.

6. Thatany adverse financial effects of this acquisition are borne by the shareholders
of UtiliCorp United Inc.

7. That all records pertaining to these transactions be maintained at UtiliCorp United
Inc.’s headquarters and made available to the Commission’s Staff, as Staff deems necessary.

8. That UtiliCorp United Inc., provide documentation of proper cost allocations to
nonregulated entities.

9. That UtiliCorp United Inc., include any costs borne by Missouri Public Service related
tothe nonregulated subsidiaries in monthly surveillance reports sent to the Commission’s Staff.

10. That UtiliCorp United Inc., exercise reasonable diligence and prudence to maintain
its investment grade credit rating.
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11.  That UtiliCorp United Inc.’s cost allocations to its Missouri jurisdictional operations

notincrease as aresult of the transaction and that UtiliCorp United Inc., will reduce allocations
where appropriate to reflect the effect of the transaction.

12. That UtiliCorp United Inc., treat any acquisition premium below-the-line for
ratemaking purposes and that it shall not seek recovery of any acquisition premium resulting
from the transaction in any future Missouri rate case.

13.  That UtiliCorp United Inc., shall not seek an increase in its cost of capital or request
a risk premium as a result of the acquisition.

14. UtiliCorp United Inc., shall provide the Commission’s Staff and the Office of the
Public Counselwith post-closure information concerning the transaction 30 days after closing
and shall provide current credit agency reports as available.

15.  That UtiliCorp United Inc., file status reports in this proceeding beginning 60 days
fromthe date of this order and each 30 days thereafter advising of the status of the transaction
so that the Commission may be apprised of the status of the transactions presented in this
case and when this case may be closed.

16.  That this order shall become effective on December 28, 2001.

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Thornburg, Regulatory Law Judge

In the Matter of the Application of Citizens Electric Corporation
for Approval of Interim Rates, Subject to Refund, and for a
Permanent Rate Increase.*

Case No. ER-2002-217
Decided December 20, 2001

Electric 820. The Commission found that the stipulation and agreement of the parties was
reasonable in that it provided for just and reasonable rates to be set in the ongoing permanent
rate case and allowed Citizens Electric Corporation to recover inthe interim, subjectto refund,
the increased costs of its new purchased power agreement, therefore allowing Citizens to
provide safe, adequate, and reliable service without incurring additional debt or impairing its
financial stability.

Rates § 1. The Commission held that it is appropriate under the facts of this case to grant
interim rate relief on a nonemergency basis.

Rates § 14. Where the parties all agreed that interim rate relief was appropriate, the
Commission found that Citizens Electric Corporation was so similar to a rural electric
cooperative, and so different than other electrical corporations regulated by the Commission,
that it was appropriate to grant interim rate relief on a nonemergency standard to recover
additional costs from a wholesale power agreement.

*See page 000 for another order in this case.
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Rates § 114. Where the parties all agreed that interim rate relief was appropriate, the
Commission found that Citizens Electric Corporation was so similar to a rural electric
cooperative, and so different than other electrical corporations regulated by the Commission,
that it was appropriate to grant interim rate relief on a nonemergency standard to recover
additional costs from a wholesale power agreement.

ORDER APPROVING STIPULATION AND AGREEMENT

This order approves a stipulation and agreement submitted by the parties
regarding aninterimrate increase for Citizens Electric Corporation. The orderalso
directs Citizens to file tariff sheets and directs Staff to file a recommendation.

On November 1, 2001, Citizens filed with the Commission proposed perma-
nent tariff sheets designed to increase revenues 13.9 percent, or $6,548,804
annually. Citizens stated that the increase was necessary to offset a January 1,
2002, increase in its costs for wholesale power by $4,665,565 annually, and
increases in other costs by $1,883,240 annually. Citizens’ tariff bore an effective
date of December 1, 2001.

On November 2, 2001, Citizens filed a motion requesting expedited treatment.
Citizens stated that it needed approval of its proposed rates on an interim basis,
to be effective nolaterthan January 1,2002. Citizens stated thatwithoutthe interim
increase, it would suffer the loss of approximately $13,000 per day under the new
contracted price for power.

Citizensis a public utility engaged in providing electric service to approximately
24,000 customers in Ste. Genevieve, Perry, northern Cape Girardeau, and
St. Francois Counties in Missouri. The Missouri Public Service Commission has
jurisdiction over the services, activities, and rates of Citizens pursuant to Sec-
tion 386.250 and Chapter 393, RSMo.

Citizens Electric Corporation is a uniquely situated entity. Like most of the
utilities that come before the Commission, it is a corporation established under
Chapter 351 RSMo. Unlike other corporate entities regulated by the Commission,
however, Citizens is structured such that it operates on a business plan similar to
acooperative electric corporation. Citizens’ stockholders are also the consumers
of the power that Citizens sells. Citizens refersto these consumers as members.
Under Citizens’ business plan, all revenues in excess of costs are returned to its
membersinthe form of capital credits. Because of its business plan, Citizens has
many of the same characteristics of a rural electric cooperative.

Citizensdoes notgenerate any power. Citizens purchases all ofits power under
contracts in the wholesale energy market. Citizens recently completed negotia-
tions for a new purchased power agreement which will increase the costs of its
wholesale power by 15 percent beginning January 1, 2002. Citizens has not
requested a general rate increase since 1982.

On November 21, 2001, the Staff of the Missouri Public Service Commission
filed a motion to suspend Citizens’ proposed tariffs. On November 29, 2001, the
Commission granted Staff's motion and suspended thetariff sheets untilMarch 31,
2002. The Commission also directed the parties to either enter into a stipulation
and agreement or to request a hearing on the issue of interim rates by Decem-
ber 21, 2001. The Commission further directed the parties to submit proposed
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procedural schedules with regard to the permanent ratemaking no later than
December 21, 2001.

On December 14, 2001, the parties jointly filed a unanimous stipulation and
agreement. Stafffiled suggestionsin supportofthe stipulation and agreementon
December 17, 2001. On December 18, 2001, the parties filed a correction to
paragraph 8 of the agreement.

The parties agreed that the Commission should order Citizens to file tariff
sheets in conformance with the illustrative tariff sheets attached to the agreement
as Exhibit 1. The parties agreed that the illustrative tariff sheets will provide
necessary interim rate relief for Citizens and that the rate relief is limited to the
increased cost of the wholesale power contract, or $4,665,565 per annum. The
parties agreed thatthe interim rates should be collected subject to refund pending
the determination of permanent rates by the Commission at the conclusion of this
case. The balance of Citizens’ rate increase request, or $1,883,240 per annum,
and a review of the prudence of the power supply agreement will be addressed in
the subsequent portions of this proceeding.

The parties also agreed that the customer class cost-of-service study and the
rate design for the proposed permanentrates filed by Citizens are suitable for both
interim and permanent rates. The revenue increases required for each class to
cover its cost of service and the proposed interim and permanent revenue
increases requested by Citizens are shown in the following table.

Proposed

Cost-of-Service Interim Permanent

Rate Class Increase Increase Increase
Residential 21.2% 12.2% 18.8%
General Service 10.6% 9.3% 14.3%
Large Power 17.2% 10.7% 16.5%
Outdoor Lighting -5.2% 5.8% 8.9%
Street Lighting 93.0% 26.0% 40.1%
Contracts 5.2% 7.1% 7.1%
Total 13.9% 9.9% 13.9%

The parties further agreed to arefund process, ifitis necessary, that will begin
no later than the April 2003 billing month. The parties agreed to this particular time
frame because the consumers, who are also the members, typically receive their
annual capital credits in April. By timing the refunds in this manner, Citizens will
have sufficient time to calculate and process any refunds in a timely manner.
Because the members would effectively be paying the interest to themselves, the
parties agreed not to require the payment of interest on any refunded amount.

Contingent upon the Commission’s acceptance of the agreement, the parties
agreed that the direct testimony of Dan Rodamaker, Jody Breazeale, and
Georgia Peifer may be received into evidence to the extent that the testimony
applies to the issues settled in the agreement. The Commission therefore, will
acceptintothe recordthe sworndirecttestimony of Dan Rodamaker, Jody Breazeale,
and Georgia Peifer as it relates to the stipulation and agreement and the issues
settled therein.
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The Commission hasthe legal authority to accepta stipulation and agreement
as offered by the parties pursuant to Section 536.060, RSMo 2000. The require-
ment for a hearing is met when the opportunity for hearing has been provided and
no proper party has requested the opportunity to present evidence.! Since no one
hasrequestedahearingregardingthe issue ofinterim rates, the Commission may
grant the relief requested based on the agreement.

The Commission has reviewed the verified application, the unanimous agree-
ment, Staff's suggestions in support of the agreement, and the sworn testimony.
The Commission finds thatthe agreementis reasonable in thatit provides for just
and reasonable rates to be set in the ongoing permanent rate case and it allows
Citizens to recover in the interim, subject to refund, the increased costs of its new
purchased power agreement. Therefore, Citizens will be able to provide safe,
adequate and reliable service without incurring additional debt or impairing its
financial stability.

Without the interim increase in rates, Citizens would be placed in the position
oflosing substantial income each day after January 1, 2002. This potential loss in
income would cause Citizens difficulty borrowing money to maintain other opera-
tions and proceed with its construction contracts, negatively impacting Citizens’
ability to provide safe, adequate and reliable service to its members. In addition,
because of its unique business plan, the increased interest on borrowed money
will ultimately be paid by the consumers themselves, by virtue of their positions as
stockholders. Citizens also indicated that financial problems could result in the
elimination of services to the members.

The standards for interim rate relief have been previously determined by the
Commission.? According to the Missouri Public Service case, to be eligible for
interimrate reliefa utility company mustshowthat: (1) itneedsthe additional funds
immediately, (2) that the need cannot be postponed, and (3) that no other alterna-
tives existto meetthe need butraterelief. The Commission has, however, granted
interim rate relief on anonemergency basis.® The Western District Courtof Appeals
has also held that it is possible to grant interim rate relief on a nonemergency
basis.*

The interim increase is limited to the increased costs under the purchased
power contract and the value of that contract is known. Citizens has established
that it needs additional funds by January 1, 2002, to avoid financial harm and
potential detriment to its consumers. All the parties agree that interim rate relief
is appropriate. Because Citizens’ organization is very similar to a rural electric
cooperative, the Commissionfindsthatitis differently situated than other electrical
corporations regulated by the Commission. Therefore, the Commission con-
cludesthatitisappropriate to grantinterimrate reliefon anonemergency standard

! State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App. 1989).
2In re Missouri Public Service Company, Case No. 18,502, 20 Mo. P.S.C. (N.S.) 244 (1975).

31n re Missouri Power & Light Company, Case Nos. GR-81-355 and ER-81-356 (1981).
4 State ex rel. Laclede Gas Co. v. Public Serv. Comm’n, 535 S.W.2d 561 (Mo. App. 1976).
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in this instance to permit interim rates to recover additional costs from the
wholesale power agreement commencing January 1, 2002. The Commission
finds that the unanimous stipulation and agreement filed on December 14, 2001,
as corrected on December 18, 2001, is just and reasonable and should be
approved.

The Commission will direct Citizens to file interim, subject to refund, tariff
sheets for the Commission’s approval consistent with the agreement and in
substantial conformance with theillustrative tariff sheets attached as Exhibit 1. The
Commission further finds that good cause exists to approve those tariff sheets on
an expedited basis with an effective date of January 1,2002. The Commission will
directits Stafftofile arecommendation statingwhether or notthe tariff sheets, iffiled,
comply with the Commission’s order no later than December 26, 2001.

IT IS THEREFORE ORDERED:

1. That the unanimous stipulation and agreement filed on December 14, 2001, by
Citizens Electric Corporation, the Staff of the Public Service Commission, and the Office of
the Public Counsel, as corrected on December 18, 2001, is hereby approved. With the
exception of the Highly Confidential Exhibit 2, the agreement is attached to this order as
Attachment 1.

2. That Citizens Electric Corporation shall file interim tariff sheets, subject to refund,
in conformance with the illustrative tariff sheets attached to the unanimous stipulation and
agreement.

3. That if tariffs have been filed, the Staff of the Missouri Public Service Commission
shall file its recommendation stating whether or not the tariffs are in compliance with the
Commission’s order and should be approved. Staff shallfile its recommendation no later than
December 26, 2001.

4, That this order shall become effective on December 26, 2001.

Simmons, Ch., Murray, Lumpe, and Forbis, CC., concur.
Gaw, C., dissents.

Dippell, Senior Regulatory Law Judge

Editor’'s Note: The Stipulationand Agreementinthis case hasnotbeen published.
If needed, this documentis available in the official case files of the Missouri Public
Service Commission.
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In the Matter of the Application of Southwestern Bell Tele-
phone Company to Transfer Property and Ownership of
Stock Pursuant to Section 392.300, RSMo.

Case No. TO-2002-185
Decided December 20, 2001

Telecommunications §4. Southwestern Bell Telephone Company, a Missouri corporation
regulated as a telephone corporation by this Commission, requested authority to reorganize
as a Texas limited partnership. The Commission determined that there would be no effect on
customers or on tax revenues, the reorganization would not be detrimental to the public
interest, and the Commission approved the application.

ORDER APPROVING REORGANIZATION

Syllabus: Southwestern Bell Telephone Company, a Missouri corporation
regulated as a telephone corporation by this Commission, requests authority to
reorganize asaTexas limited partnership. The Commissiondeterminesthatthere
will be no effect on customers or on tax revenues, the reorganization will not be
detrimental to the public interest, and the Commission approves the application.

Thetransaction: OnOctober 12,2001, Southwestern Bell Telephone Company
(Bell Missouri), Southwestern Bell Texas, Inc., and Southwestern Bell Telephone
L.P. d/b/a Southwestern Bell Telephone Company (Bell LP; collectively Applicants)
filed a verified application requesting that the Commission approve a corporate
restructuring and stock transfer. The effect of these transactions will be to convert
Bell Missouri, a Missouricorporation, into Bell LP, a Texas limited partnership. The
Applicants state that the purpose of the conversion is to achieve tax savings, that
the conversion will be transparent to its customers, and will have no effect on
Missouri tax revenues. They request expedited approval, with a decision by
December 20.

The transaction is rather complicated, but the end result is that the entity
providing telephone service in Missouri will change from a Missouri corporation
directly owned by SBC Communications, Inc. to a Texas limited partnership thatis
a second tier subsidiary of SBC. The transaction essentially consists of the
following steps:

1. SBC will form a new subsidiary, Southwestern Bell
Texas Holdings, Inc. (Texas Holdings), as a Delaware corpo-
ration.

2. In turn, Texas Holdings will form two subsidiaries:

SWBT Texas L.L.C. and Southwestern Bell Texas, Inc. (Bell
Texas), a Texas corporation. Texas Holdings will own 99
percent of Bell Texas and SWBT Texas L.L.C. will own one
percent.
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3. Bell Missouriand Bell Texas willmerge with Bell Texas
being the surviving entity.

4. Bell Texas will convert itself under Texas law into a
Texas limited partnership, Bell LP. SWBT TexasL.L.C. will be
the general partnerandwillown one percentofthe partnership,
and Texas Holdings will be the limited partner and will own 99
percent of the partnership.

5. Bell LP willelectto be treated as an association taxable
as a corporation for federal income tax purposes.

The filings: On October 29, the Office of the Public Counsel, the Small
Telephone Company Group® and the Missouri Independent Telephone Company
Group,? filed separate responses and requests for hearing. The STCG and the
MITG alsorequestedintervention, which was granted by an orderissued November
27. These three parties raise questions about whether Bell LP will need to apply
forandreceive a certificate of service authority before it can begin serving customers
and whether Bell LP will be regulated as a “price cap” company in the same way
that Bell Missouriis. The Staff ofthe Commissionalsofiledaresponse on October
29.

On November 8, Applicants filed a reply to the responses. Applicants assert
thatBell Missourican freely assign the charter underwhichitoperates with no need
to apply for a certificate and that any successor in interest will retain its price cap
status.

OnNovember 15, 2001, the Staff filed its recommendation. Staff states thatthe
Commission should review the transaction in light of the “not detrimental to the
public interest” standard, and states that the transaction is not detrimental to the
public interest. Staff agrees with Applicants that Bell LP will not need a certificate
of service authority, but will continue to serve customers pursuant to the franchise
granted to Bell Missouri’s predecessors. Staff states that there will be no effecton
the tax revenues of any political subdivisions, nor will there be any change in the

* The Small Telephone Company Group, or STCG, consists of BPS Telephone Company,
Cass County Telephone Company, Citizens Telephone Company of Higginsville, Missouri, Inc.,
Craw-Kan Telephone Cooperative, Inc., Ellington Telephone Company, Farber Telephone
Company, Fidelity Telephone Company, Goodman Telephone Company, Inc., Granby Tele-
phone Company, Grand River Mutual Telephone Corporation, Green Hills Telephone Corpo-
ration, Holway Telephone Company, lamo Telephone Company, KLM Telephone Company,
Kingdom Telephone Company, Lathrop Telephone Company, Le-Ru Telephone Company,
Mark Twain Rural Telephone Company, McDonald County Telephone Company, Miller Tele-
phone Company, New Florence Telephone Company, Oregon Farmers Mutual Telephone
Company, Ozark Telephone Company, Peace Valley Telephone Company, Rock Port Tele-
phone Company, Seneca Telephone Company, Spectra Communications Group, Inc., and
Steelville Telephone Exchange, Inc.

2The Missouri Independent Telephone Company Group, or MITG, consists of Alma Telephone
Company, Chariton Valley Telephone Corporation, Choctaw Telephone Company, Mid-
Missouri Telephone Company, MoKan Dial, Inc., Modern Telecommunications Company,
Northeast Missouri Rural Telephone Company.
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Missouri income tax classification of the operating entity, as a result of the
transactions. Staff also states that price cap regulation is not dependent on the
organizational structure of the regulated company, and so Bell LP will be regulated
in the same way that Bell Missouri is. Finally, Staff recommends that the
Commission order Bell LP to file an adoption notice and revised title sheets along
with evidence of the registration of the name with the Missouri Secretary of State.
No party responded to this final recommendation, it seems reasonable, and the
Commission will order it.

Pursuant to Commission orders, the parties filed briefs on the issues raised
by the application. Intheir briefs, the parties further explained the positions they had
taken in their previous pleadings, and offered additional authorities to support
those positions.

Decision: The standardto be appliedtothisapplicationisthatthe Commission
mustapprove itunless approvalwould be detrimental tothe publicinterest. No party
has raised any significant arguments about how it could prove detrimental to the
public interest. The main question the parties raised is with whether Bell LP will
need to apply for and receive a certificate of service authority before it can begin
serving customers. Applicants argue that it will not need to do so because of Bell
Missouri’sunique status as atelephone companyincorporated pursuantto Article
V, Chapter 21 of the Revised Statutes of Missouri 1879. The Applicants claim that
the franchise granted to its predecessor is perpetual and freely assignable. Staff
agrees, withthe caveatthatitis only assignableifthe assignmentis notdetrimental
to the public interest. The STCG and the MITG, and, to a lesser extent, Public
Counsel, argue that Bell LP should be treated just like another new company
seeking to provide telephone service in Missouri, and be required to apply for a
certificate of service authority. They point out that the Commission normally
requires anew entity to apply for a certificate of service authority evenifthat new entity
is simply assuming the operations of a currently-certificated company. The
Commission agrees withthe Applicants and Staffthat the authority underwhich Bell
Missouri operates is different than the authority under which every other telephone
company operates, and accordingly the ability to assign that authority is different.
Itis notinconsistent to find, as the Commission does here, that Bell Missouri can
assign the authority under which it operates (so long as that assignment is not
detrimental to the public interest) but that a company that operates under a
certificate of service authority cannot assign that authority.

Public Counsel also raised the question of whether Bell LP will operate under
price capregulation orrate of returnregulation. Public Counsel notesthatthe price
cap statute (Section 392.450, RSMo 2000) does not explicitly provide that price cap
status may be transferred to a new entity. Public Counsel also suggests that Bell
LP “must qualify on its own terms for price cap regulation.” However, Public
Counsel does notdisagree with the representations in the verified application that
the only change as a result of the proposed transactions will be to the business
organization ofthe regulated company. Nothing willchange inthe actual operations
and nothing will occurthatwould make Bell LP ineligible to operate underthe same
type of regulation as Bell Missouri. The Commission determines that SWBT LP
will be regulated as a price cap company just as Bell Missouri is now regulated.
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The parties also briefed, at the Commission’s direction, the question of
whetherthe Commission would have any different oversight over Bell LP than it now
has over Bell Missouri. The Commission determines that, as a practical matter,
the oversight it will have over Bell LP will not be significantly different than the
oversight it now has over Bell Missouri.

The Commission concludes that there will be no effect on customers or on tax
revenues, the reorganization will not be detrimental to the public interest, and the
Commission will approve the application.

IT IS THEREFORE ORDERED:

1. That the application for authority to permit corporate restructuring is granted, and
the Applicants may complete the transactions set out in the application.

2. That the requests for hearing filed on October 29, 2001, are denied.

3. That Southwestern Bell Telephone L.P. d/b/a Southwestern Bell Telephone Com-
pany shall, pursuant to 4 CSR 240-2.060(16), file an adoption notice and revised title sheets
along with evidence of the registration of its fictitious name with the Missouri Secretary of
State no later than January 18, 2002.

4. That this order shall become effective on December 30, 2001.

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Mills, Deputy Chief Regulatory Law Judge

In the Matter of Missouri Gas Energy’s Application for a
Variance from 4 CSR 240-13.050(3) Pertaining to Permitted
Hours for Discontinuance of Service.

Case No. GO-2002-137
Decided December 20, 2001

Expense § 34. The Commission granted MGE a variance from the rule that sets hours MGE
could disconnect its customers. This variance allows MGE to minimize the number of
disconnected customers and to increase its collections. The additional hours MGE can
disconnect also makes it more likely a customer would be at home and would make
arrangements with MGE to avoid disconnection.

ORDER GRANTING APPLICATION FOR VARIANCE

Syllabus:

Missouri Gas Energy (MGE) filed an Application for Variance on September 7,
2001, requesting a variance from 4 CSR 240-13.050(3) to allow greater flexibility
related to service disconnections by extending the hours during which utility service
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may be disconnected. Thisordergrantsthe application and approvesthe variance
with conditions agreed by the patrties.

Procedural History and Positions of the Parties:

The Office of the Public Counsel filed a response on October 3, 2001, stating
that it would not oppose the variance if suggested conditions were met. Staff filed
a response on October 19, 2001, endorsing Public Counsel’s conditions, but
suggested modifications and additional conditions.

MGE moved for an extension of time on October 15, 2001, to reply to Public
Counsel’'sresponse, and anticipating Staff's filing, stated that an extension would
allowittoreplytoboth Public Counsel'sresponse and Staff'sresponse atthe same
timeinasinglefiling. The Commission granted the extensioninan Order Granting
Extension and Directing Filing issued on October 23, 2001. MGE was directed to
review proposed conditions with the Public Counsel and with Staff and indicate its
position on each proposed condition. If any condition and a statement of the
condition was agreed and accepted by all the parties, MGE was directed to state
the agreed condition in its reply and indicate the concurrence of the parties.

On November 1, 2001, MGE requested a second extension that the Commis-
sion granted. On November 30, 2001, MGE filed its reply. MGE presents the
conditions agreed to by MGE, Staffand the Public Counsel and restatesitsrequest
that the Commission grant its variance request from 4 CSR 240-13.050(3).

Standard of Review:

The Commission’srulesrelated to service and billing practices for residential
customers of electric, gas and water utilities are published at 4 CSR 240-13.
Pursuantto4 CSR 240-13.065the Commission may grantavariance totheserules
for good cause shown. The applicant must notify the media, the Public Counsel
and each party to its mostrecentrate case of its request for variance. MGE certified
its compliance with the notice requirement in its application.

Therequirementforahearingis metwhenthe opportunity for hearing has been
provided and no proper party has requested the opportunity to present evidence.
State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission,
776 S.W.2d 494, 496 (Mo. App. 1989). Since no one has requested a hearing in
this case, the Commission may grant the relief requested based on the verified
application.

Variance Request and Conditions:

MGE is a gas corporation and public utility providing natural gas distribution at
retail to customers in Missouri in service areas authorized by the Commission.
Pursuantto4 CSR 240-13.050(3) the hours duringwhich company personnel may
acttodiscontinue serviceto aresidential customer are limited to the hours between
8:00 a.m. and 4:00 p.m. MGE requests a variance to extend these hours to 7:00
a.m. to 7:00 p.m. MGE asserted various benefits, including a reduced number of
disconnections because itwould be more likely that a customer might be athome
and available to make paymentarrangements and avoid discontinuance of service.
MGE believes the change would increase customer satisfaction and be cost
effective because collections would increase and service disconnections and
corresponding re-connections would decrease.
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The Commission’s Staff and the Public Counsel do not oppose a variance but
suggested conditions. According to MGE's reply filed on November 30, 2001, the
variance with agreed conditions should be as follows:

A The variance allows MGE to discontinue service to a
customer between sunrise and sunset, but no earlier
than 7:00 a.m. nor later than 7:00 p.m.

B. The variance shall expire at midnight on October 31,
2002, unless extended by the Commission.

C. No laterthanthe 20" day of the month after undertaking
servicediscontinuance underthisvariance, MGE shall
submit to the Staff and Public Counsel information on
i) the number of collection visits made during the
extended hours; ii) the number of service discontinu-
ances made during the extended hours; iii) the num-
ber of collections made to avoid discontinuance of
service during the extended hours; iv) the number of
accountsleftonfor otherreasons during the extended
hours; v) customer complaintsrelated to the extended
collection hours; vi) the number of collection visits
made during regular hours; vii) the number of service
discontinuances made during regular hours; viii) the
number of collections made to avoid discontinuance
of service during regular hours; and ix) the number of
accounts left on for other reasons during regular
hours. No later than December 15, 2002, MGE shall
submit to the Staff and Public Counsel an overall
assessment of the effectiveness, including the cost-
effectiveness, of the variance.

D. MGE shall have sufficient personnel to reconnect
service discontinued under this variance upon pay-
mentof delinquentaccounts fora period of three hours
following the last discontinuance made under this
variance on the day that customer’s service was dis-
continued. Otherwise, MGE shall have sufficient per-
sonnel to reconnect service within the time frames
provided under 4 CSR 240-13.050(11).

E. MGE shall provide the Staff and Public Counsel the
name and telephone number of acompany employee
who can be contacted concerning inquiries or com-
plaints relating to the variance.

F. The Commission’s Consumer Services Department
shall keep records of any complaints concerning the
variance.
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Decision:

The Commission has reviewed the application for variance and the conditions
proposed by the parties. MGE has stated good cause to supportthe variance. With
the conditions protecting consumers, monitoring of the impact of the variance and
placingasunsetonthevariance unless extended, the proposed variance presents
noadverse impacton Missouri customers or other public utilities. The variance may
lead to fewer disconnections, greater customer satisfaction and reduced ex-
penses. The Commission finds that the variance may be granted with the
conditions agreed to by MGE, the Staff and the Public Counsel.

IT IS THEREFORE ORDERED:
1. Thatthe Application for Variance filed by Missouri Gas Energy requesting avariance
from 4 CSR 240-13.050(3) shall be granted with conditions as follows:

A. The variance allows MGE to discontinue service to a customer

between sunrise and sunset, but no earlier than 7:00 a.m. nor
later than 7:00 p.m.

B. The variance shall expire at midnight on October 31, 2002,
unless extended by the Commission.
C. No later than the 20" day of the month after undertaking service

discontinuance under this variance, MGE shall submit to the
Staff and Public Counsel information on i) the number of
collection visits made during the extended hours; i) the number
of service discontinuances made during the extended hours;
iii) the number of collections made to avoid discontinuance of
service during the extended hours; iv) the number of accounts
left on for other reasons during the extended hours; V)
customer complaints related to the extended collection hours;
vi) the number of collection visits made during regular hours;
vii) the number of service discontinuances made during regular
hours; viii) the number of collections made to avoid discontinu-
ance of service during regular hours; and ix) the number of
accounts left on for other reasons during regular hours. No
laterthan December 15,2002, MGE shall submitto the Staffand
Public Counsel an overall assessment of the effectiveness,
including the cost-effectiveness, of the variance.

D. MGE shall have sufficient personnel to reconnect service
discontinued under this variance upon payment of delinquent
accounts for a period of three hours following the last
discontinuance made under this variance on the day that
customer’s service was discontinued. Otherwise, MGE shall
have sufficient personnel to reconnect service within the time
frames provided under 4 CSR 240-13.050(11).

E. MGE shall provide the Staff and Public Counsel the name and
telephone number of a company employee who can be
contacted concerning inquiries or complaints relating to the
variance.

F. The Commission’s Consumer Services Department shall keep
records of any complaints concerning the variance.
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2. That this order shall become effective on December 30, 2001.

3.  That this case may be closed on December 31, 2001.

Murray, Lumpe and Forbis, CC., concur
Simmons, Ch., and Gaw, C., dissent

Thornburg, Regulatory Law Judge

In the Matter of the Investigation of the State of Competition
in the Exchanges of Southwestern Bell Telephone Com-
pany.*

Case No. TO-2001-467
Decided December 27, 2001

Telecommunications § 7. The Commission investigated under Section 392.245.5, RSMo,
and made adetermination as to whether “effective competition” existed in each of Southwest-
ern Bell Telephone Company’s Missouri exchanges.

Telecommunications 8§ 45. The Commission found that in Section 392.245.5, RSMo, the
presumption of competition controls only where a competitor of Southwestern Bell has been
both certified and has been providing service for at least five years.

Telecommunications § 45. The Commission found that effective competition exists: (1)
in the Kansas City and St. Louis exchanges for core business switched services, business
line-related services, directory assistance services for business customers, and the operator
services of Busy Line Verification and Busy Line Interrupt for business customers; (2) in the
Harvesterand St. Charles exchanges for residential access line services, residential access
line-related services, Optional Metropolitan Calling Area service, directory assistance
services for residential customers, and Busy Line Verification and Busy Line Interrupt for
residential customers; and (3) in all of Southwestern Bell's exchanges for Common Channel
Signaling/Signaling System 7 (SS7) and Line Information Database (LIDB) services.
Telecommunications 8§ 45. The Commission found that determining what constitutes
effective competition must include an analysis of all relevant factors.

Telecommunications §40. The Commission concluded that certain servicesthathad been
declared transitionally competitive in Case No. TO-93-116, had become competitive services
in accordance with Section 392.370, RSMo 2000, in all of Southwestern Bell's Missouri
exchanges.

Telecommunications § 45. The Commission determined that Section 392.200.8, autho-
rized Southwestern Bell to price high capacity exchange access line services and Plexar
services on an individual customer basis.

Telecommunications § 45. The Commission, determined that Local Plus and switched
access services were not subject to effective competition.

*The Commission, in an order issued on March 7, 2002, denied applications for rehearing in
thiscase. On April 5, 2002, this case was appealed to Cole County Circuit Court (02CV32362).
On July 8, 2003, this case was appealed to the Missouri Court of Appeals - Western District
(WD63075).
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Evidence, Practice, and Procedure § 4. The Commission found that in the first sentence
of Section 392.245.5, RSMo, the presumption of competition controls only where a competitor
of Southwestern Bell has been both certified and has been providing service for at least five
years.

Evidence, Practice,and Procedure §4. The Commission found thatin the second sentence
of Section 392.245.5, RSMo, there is no presumption of competition and therefore the
Commission can only make an affirmative finding of effective competition based on competent
and substantial evidence.

Evidence, Practice, and Procedure § 4. The Commission found that generally the party
seeking relief bears the burden of proof.

Evidence, Practice, and Procedure 8§ 4. The Commission found that the burden of proof
remains upon the party asserting the affirmative of the ultimate issue throughout a proceeding.
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sion, Post Office Box 360, Jefferson City, Missouri 65102, for the Staff of the
Missouri Public Service Commission.

REGULATORY LAW JUDGE: Nancy Dippell, Senior Regulatory Law Judge.

REPORT AND ORDER

This order presents the Commission’s determination of which Southwestern
Bell Telephone Company services in which exchanges should be designated
competitive services, ifany. The Commissionfindsthatwhere effective competition
exists, Southwestern Bell’s services should be designated as competitive. The
Commission finds that effective competition exists: (1) in the Kansas City and
St. Louis exchanges for core business switched services, business line-related
services, directory assistance services for business customers, and the operator
services of Busy Line Verification and Busy Line Interrupt for business customers;
(2) inthe Harvesterand St. Charlesexchangesforresidential accessline services,
residential access line-related services, Optional Metropolitan Calling Area ser-
vice, directory assistance services for residential customers, and Busy Line
Verification and Busy Line Interrupt for residential customers; and (3) in all of
Southwestern Bell's exchanges for Common Channel Signaling/Signaling Sys-
tem 7 (SS7) and Line Information Database (LIDB) services.

The Commission also concludes that certain services that had been declared
transitionally competitive in Case No. TO-93-116,'are now competitive servicesin
accordance with Section 392.370, RSMo 2000, in all of Southwestern Bell’s
Missouri exchanges. The services are intraLATA private line/dedicated services,
intraLATA toll services, Wide Area Telecommunications Services (WATS) and
800 services, special access services, station-to-station, person-to-person, and
calling card services. In addition, the Commission determines that Sec-
tion 392.200.8, authorizes Southwestern Bell to price high capacity exchange
accessline services and Plexar services on anindividual customer basis. Finally,
the Commission, determines that Local Plus and switched access services are
not subject to effective competition.

Procedural History

This case was established on March 13, 2001, in response to the Staff of the
Missouri Public Service Commission’s Motion to Open Case. In its motion, Staff
requested that the Commission open a new case to investigate the status of
competition in Southwestern Bell's exchanges pursuant to Section 392.245.5.
Underthatsection, the Commission mustdetermine whether effective competition
exists for each telecommunications service of an incumbent local exchange

! In the Matter of Southwestern Bell Telephone Company’s application for classification of
certain services as transitionally competitive, Case No. TO-93-116, Report and Order,
effective December 21, 1992.

2 All references are to the Revised Statutes of Missouri (RSMo), the revision of 2000, unless
otherwise noted.
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company (ILEC) in each of the company’s exchanges where an alternative local
exchange telecommunications company has been certified. The Commission is
required to make this review no later than five years following the first certification
ofanalternative provider. Because alternative local exchange telecommunications
companies are currently certified in every exchange in which Southwestern Bell
operates, the Commission established this case to review the status of compe-
tition in all of Southwestern Bell's exchanges.

Southwestern Bell, Staff, the Office of the Public Counsel, and 70 alternative
local exchange telecommunications companies were made parties to this case.
The Commission held an evidentiary hearing beginning on September 24, 2001.
After the conclusion of the hearing, the Commission dismissed many of the
alternative local exchange companies that did not appear at the hearing.

Post-Hearing Exhibit

OnOctober 9,2001, Southwestern Bellfiled post-hearing Exhibit 29. Exhibit 29
is a statement of the rate increases and decreases that Southwestern Bell has
implemented since coming under price cap regulationin 1997. The Commission
directed thatresponses and objections to the exhibit must be filed no later than ten
daysfromthe submission of the exhibit. There were no objectionsfiled. Therefore,
the Commission will admit Exhibit 29 into the record.

Findings of Fact and Conclusions of Law

The Commission has considered all of the competent and substantial evi-
dence upon the whole record and makes the following findings of fact and
conclusions of law. The Commission in making this decision has considered the
positions and arguments of all ofthe parties. Failure to specificallyaddressapiece
of evidence, position or argument of any party does not indicate that the Commis-
sion has failed to consider relevant evidence, but indicates rather that the omitted
material was not dispositive of this decision.

General Findings of Fact

Southwestern Bellis a large incumbent local exchange carrier subjectto price
capregulationunder Section 392.245. Communications Cable-Laying Company,
d/b/a Dial US, was the first alternative local exchange telecommunications com-
pany to be granted a certificate in a Southwestern Bell exchange. Dial US’s
certificate became effective on December 31, 1996. However, no alternative local
exchange telecommunications company has actually provided basic local tele-
communications service in any of Southwestern Bell's exchanges for a period of
five years.

The Commission has classified numerous alternative local exchange compa-
nies as competitive carriers when approving each company’s basic local certifica-
tion. Numerous interexchange telecommunications companies have also been
classified as competitive carriers in Missouri.

General Conclusions of Law

The Commission has jurisdiction in this case pursuantto its general authority
over Southwestern Bellas atelecommunications company under Section 386.250,
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and pursuant to its specific responsibilities under the price cap statute, Sec-
tion 392.245.

Under Section 392.245.2,alarge ILEC becomes subjectto price capregulation
when an alternative local exchange telecommunications company has been
certified to provide basic local telecommunications service, and is providing such
service,inany partofthelarge ILEC’s service area. OnMarch 21,1997, Southwest-
ern Bell asked the Commission to determine that it was subject to price cap
regulation pursuant to Section 392.245.2. In Case No. TO-97-397 2 the Commis-
sion approved Southwestern Bell as a price cap regulated company.

Unlike a price cap company, alternative local exchange companies and IXCs,
which are classified as competitive, have the authoritytoincrease ordecrease their
prices onshortnotice to the Commissionwithoutthe need of providing cost support
for the change* This flexibility allows them to modify their offerings to meet
customer needs, or to respond to the offerings of their competitors in the local
market.

Burden of Proof

Which party has the burden of proof became an issue in this case. A finding
under Section 392.245.5, that effective competition exists for a particular servicein
anexchange would authorize SouthwesternBelltoincrease ortodecreaseitsrates
inresponse to competition. Currently, Southwestern Bell is subject to a price cap
under Section 392.245. Thus, Southwestern Bell may adjust its rates downward,
but there is a statutory limit on any increased prices.

The Staff and other parties argued that because Southwestern Bell would be
the beneficiary of a change in the status quo, Southwestern Bell bears the burden
of persuasion.® Southwestern Bell argues that the presumption of the statute is
thatthere is effective competition, unless other parties produce evidence thatthere
is not effective competition.

Section 392.245.5, provides in part:

Each telecommunications service of an incumbent local ex-
change telecommunications company shall be classified as
competitive in any exchange in which at least one alternative
local exchange telecommunications company has been cer-
tified under section 392.455 and has provided basic local
telecommunications service in that exchange for at least five
years, unless the commission determines, after notice and a
hearing, that effective competition does not exist in the ex-
change for such service. The Commission shall, from time to
time, on its own motion or motion by an incumbent local

% In the Matter of the Petition of Southwestern Bell Telephone Company for a Determination
thatitis Subjectto Price Cap Regulation Under Section 392.245 RSMo (1996), Case No. TO-
97-397.

41d.

529 Am. Jur. 2d, Evidence § 158.
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exchange telecommunications company, investigate the state
of competition in each exchange where an alternative local
exchangetelecommunications company has been certified to
provide localexchange telecommunications service and shall
determine, no later than five years following the first certification
of an alternative local exchange telecommunications com-
panyinsuch exchange, whether effective competition existsin
the exchange for the various services of the incumbent local
exchange telecommunications company.

In the first sentence set out above, there is a presumption of effective compe-
tition. In that sentence, Southwestern Bell must be classified as competitive
“unless the commission determines . . . that effective competition does not exist.”
This sentence is not applicable in this case. The presumption of competition
controls only where a competitor of Southwestern Bell has been both certified and
has been providing service for atleast five years. No competitor has been certified
and providing service for a period of at least five years.

The second sentence of Section 392.245.5, setoutabove, doesnotinclude the
presumption. Instead, it says that the Commission “shall determine . . . whether
effective competition exists . . .” The Commission can only make such an affirma-
tive finding based on competent and substantial evidence.®! Consequently, the
debate betweenthewitnessesand partiesregardingwho bearsthe burden of proof
is moot. Regardless of which party bears the burden of proof, absent competent
and substantial evidence of effective competition the Commission cannotfind that
it exists.

Generally, the party seeking relief from the Commission bears the burden of
proof.” The burden of proof remains upon the party asserting the affirmative of the
ultimate issue throughouta proceeding.? In orderforthe Commission to make that
determination it must have evidence of effective competition. Since Southwestern
Bellisthe only party advocating that position, the burden of proof and, therefore, the
burdento presentcompetentand substantial evidence, fallsto Southwestern Bell.

Effective Competition

What constitutes effective competitionis also anissue. The legislature left the
determination of whatis effective competition to the Commission. The statutes do
not define effective competition, but rather Section 386.020(13), lists the following
factorsthatthe Commission should considerin determining effective competition:

(@ The extenttowhich services are available from alterna-
tive providers in the relevant market;
(b) The extenttowhich the services of alternative providers

are functionally equivalent or substitutable at compa-
rable rates, terms and conditions;

¢ See, e.g., State ex rel. Rice v. PSC, 220 S.W.2d 61, 64 (Mo. 1949).
 See Section 386.430; State ex rel. Rice v. PSC, 220 S.W.2d 61, 66 (Mo. 1949).
8 See, e.g., Been v. Jolly, 247 S.W.2d 840, 854 (Mo. 1952).
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(c) The extenttowhichthe purposes and policies of Chap-
ter 392, RSMo, including the reasonableness of rates,
as set out in Section 392.185, RSMo, are being ad-

vanced;
(d) Existing economic or regulatory barriers to entry; and
(e) Any other factors deemed relevant by the Commission

and necessarytoimplementthe purposes and policies
of Chapter 392, RSMo.

Atissue was the determination of how much, if any, weight should be given to
competition provided by unregulated services such as wireless, cable, Internet,
fixed satellite, and customer premises equipment manufacturers.

Sprint and Southwestern Bell argued that the Commission should consider
services beyond those provided by certificated telecommunications providers.
They argue that, if the legislature had meant to limit the Commission’s evaluation
to only regulated services, it would have included the more limited term “telecom-
munications service” instead of the term “services.” Staff argues thatbecause the
term “service” is defined in Section 386.020(47), using the terms “devoted to the
public purposes,” that this should be considered synonymous with “regulated
service.” Staff also argues that customer premises equipment and wireless
service are specifically excluded from the definition of “telecommunications
service.” Public Counsel agrees with Staff, but it reasons that “services” used in
Section 386.020(13), regarding effective competition is equivalent to the term
“telecommunications services” as defined in Section 386.050(53).

The determination of whatis effective competition does not necessarily turn on
the definition of the term “service”. Nor does itturn on whether competitors that are
not regulated by the Commission are considered. Given the final factor of
Section 386.020(13), the Commission’s analysis mustincludeall relevantfactors.
As stated by several witnesses, including Dr. Aron, Mr. Price, Ms. Meisenheimer,
and Mr. Voight, no single factor can be determinative.

The purposes and policies of Chapter 392 as set out in Section 392.185 (as
referenced in Subsection 386.020(13)(c)) are as follows:

(1) Promote universally available and widely affordable
telecommunications services;

2) Maintain and advance the efficiency and availability of
telecommunications services;

3) Promote diversity in the supply of telecommunications
services and products throughoutthe state of Missouri;

(4) Ensure that customers pay only reasonable charges
for telecommunications service;

(5) Permit flexible regulation of competitive telecommuni-

cations companies and competitive telecommunica-
tions services;

(6) Allow fulland fair competition to function as a substitute
for regulation when consistent with the protection of
ratepayers and otherwise consistent with the public
interest;
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(7 Promote parity of urban and rural telecommunications
services;

(8) Promote economic, educational, health care and cul-
tural enhancements; and

(9) Protect consumer privacy.

When considered in the full context of Sections 392.245.5 and 386.020(13),
“effective competition” as used in subsection 5 of the price cap statute refers to
competition that is adequate to accomplish the purposes that were previously to
have been accomplished by the cost floors and maximum prices and, to produce
the intended or expected results, namely accomplishing the “purposes and
policies of chapter 392, RSMo, including the reasonableness of rates, as set out
insection 392.185,” over asustained period running up to five years into the future.
As witnesses such as Dr. Aron testified, this means that “effective competition” is
competition that exerts sustainable discipline on prices and moves them to the
competitive level of true economic cost.

Neither Section 392.245.5, nor Section 386.020(13), require any quantitative
market share loss test to determine whether effective competition exists for
Southwestern Bell's servicesin Missouri. While specific market share thresholds
should notbe utilized to determine whether or not Southwestern Bell faces effective
competition, itis one factor which the Commission finds particularly determinative
of “[tlhe extent to which services are available from alternative providers in the
relevant market.”

In making its determinations, the Commission has considered all the relevant
factorssetoutin Section 386.020(13), andthe purposes of Chapter 392, assetout
in Section 392.185. The Commission has also previously set out numerous
criteria for determining which competing services are “substitutable.” The Com-
mission held in Case No. TO-93-116 that those criteria should be applied on a
case-by-case basis to each service.

The Commission has, for purposes of this case, considered all the possible
alternatives telecommunications consumers have as that evidence was pre-
sented and, in its discretion, determined what weight to give to evidence of forms
of competition that are not regulated by the Commission.

Extent Services Available from Alternative Providers

Subsection 386.020(13)(a), provides that the first factor which the Commis-
sion must consider when determining whether effective competition exists for
Southwestern Bell’'s services is “the extent to which services are available from
alternative providers in the relevant market.”

The Commission’s findings in Case No. TO-99-227° are relevant to the
Commission’s investigation of the status of competition. In that case, the
Commission found that alternative local exchange companies are providing
service to customersinall of Southwestern Bell's exchanges, and that Southwest-

?In the Matter of the Application of Southwestern Bell Telephone Company to Provide Notice
of Intent to File an Application for Authorization to Provide In-region InterLATA Services
Originating in Missouri Pursuant to Section 271 of the Telecommunications Act of 1996.
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ern Bell has opened its markets to competition. The Commission also found that
competitive local exchange companies (CLECs)!° were serving approximately
12 percentoftheaccesslinesacrossall of Southwestern Bell's basiclocal service
area. Itis undisputed that these CLECs are providing local services and related
services to business and residential customers in various Southwestern Bell
exchanges, via resale of Southwestern Bell's services, the use of unbundled
network elements purchased from Southwestern Bell on a wholesale basis, and
the use of the CLECs’ own facilities.

These competitors are not, however, providing service equally throughout all
of Southwestern Bell's exchanges. Southwestern Bell provides basic local
telecommunications in 160 exchanges within the state of Missouri. Competition
isgreatestinthe more urbanized areas. Forexample, inthe St. Louis Principaland
MCA-1and MCA-2 zones, atleast59 CLECsare providing service. Fifty-one CLECs
are providing service inthe Kansas City Principal, MCA-1and MCA-2 zones. Thirty-
seven CLECs are providing service in Southwestern Bell's St. Charles exchange,
and 36 CLECs are providing service in Southwestern Bell's Springfield Principal
and MCA-1 zone.

Attached to Southwestern Bell witness Thomas Hughes’ Surrebuttal Testi-
mony as Schedules 1-1, 1-2 and 1-3 were maps identifying the number of active
CLECs competing in each Southwestern Bell exchange throughout Missouri.
These maps depict the level of CLEC competition as estimated by Southwestern
Bell throughoutits Missouri exchanges. In his Surrebuttal Testimony, Mr. Hughes
also identified, by exchange, the total lines served by Southwestern Bell, and its
estimated minimum number of lines served by CLECs.!!

Mr. Hughes’ testimony demonstrates that competitors are providing local
service in the less urbanized areas. After a review of the highly confidential
information provided by Mr. Hughes, including the percent of market share lost by
Southwestern Bellto its competitorsin each exchange, the Commission finds that
with the exception of two exchanges, alternative local exchange telecommunica-
tions companies are providing less than a substantial percentage of the residen-
tial local service in each Southwestern Bell exchange. Also, the majority of the
service being providedinthese areasis not CLEC-owned facilities-based service.

The highly confidential evidence contained in Mr. Hughes’ testimony also
shows that in most of Southwestern Bell's exchanges, alternative local exchange
telecommunications companies have captured less than a substantial percent-
age of the business local service market. On the other hand, the evidence shows
that in some of the exchanges, alternative local exchange telecommunications
companies have captured a substantial market share of business local service.
The Commission finds, however, that even in the exchanges where market share
is substantial, without further substantial evidence of the effect of competition,
market share alone is not sufficient for the Commission to find that effective
competition exists.

9 CLECs are also alternative local exchange telecommunications companies.

1 Hughes Surrebuttal, Schedules 4-1, 4-2, 4-3 and 4-4 have been designated as “highly
confidential.”
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The Commission finds that the lines identified as CLEC lines by Mr. Hughes
representonly an estimate, and therefore, CLEC marketshare may be greaterthan
reported in Mr. Hughes’ Schedules. The reason for this is that Southwestern Bell
should be able to accurately estimate the number of access lines when a CLEC
isreselling Southwestern Bell's service and when a CLEC purchases unbundled
network elements from Southwestern Bell. Additionally, Southwestern Bell can
identify the number of E-911 listings that CLECs place in 911 databases,*?butas
Mr. Hughes and Dr. Aron explain in their testimony, the number of CLEC E-911
listings may understate the number of access lines served by facilities-based
CLECs. Forexample, only outboundlines have 911 listings associated withthem.
From the evidence presented, however, the Commission cannot determine how
many more, ifany, access linesineach particular exchange are being served. The
Commission finds that Southwestern Bell's estimates for the minimum number
of access lines being served by competitors for both business and residential
customers are reasonable estimates reflecting the minimum CLEC business
market share and residential market share throughout Southwestern Bell's
exchanges.

Extent of Services Functionally Equivalent or Substitutable at Comparable
Rates, Terms, and Conditions

The second factor thatthe Commission must consider in determining effective
competition is “the extent to which these services of alternative providers are
functionally equivalent or substitutable at comparable rates, terms and condi-
tions.”® The parties presented argument and testimony about whether services
such as wireless carriers, cable TV providers, Internet service providers, fixed
satellite providers, and customer premises equipment manufacturers constitute
“equivalent or substitutable service.” The Commission finds that it is appropriate
for the Commission to consider these services when evaluating all the relevant
factors of effective competition. The Commissionfinds, however, thatevenifitwere
to find that such services are equivalent and substitutable, the testimony of
Southwestern Bell's witnesses was not persuasive as to the existence of effective
competition from competitors that are not regulated by the Commission because
the witnesses had very little Missouri-specific information and based the majority
of their testimony on national publications, general trends in the communications
industry, and unverified sources. Southwestern Bell’'switnesses provided very little

2 There were allegations that Southwestern Bell's use of E-911 information was a violation
of Commission orders and confidentiality clauses between some of the parties in intercon-
nection agreements. The Commission did not base its decision solely on any one factor in
making its determinations in this case. The Commission also finds that it must consider all
relevantfactorsin determining whether or not “effective competition” exists. The Commission
finds thatit does not have sufficient evidence to determine if these allegations are correctand
if sanctions are appropriate. The Commission concludes that if Southwestern Bell hasindeed
violated Commission orders by using E-911 information in an inappropriate manner, the
offended party or the Commission’s Staff should seek the appropriate remedy in a formal
complaint proceeding before the Commission, or other appropriate jurisdiction.

¥ Subsection 386.020(13)(b).
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evidence that competition has had any specific impact on Southwestern Bell’s
prices or its pricing and product policies, strategies or plans. Therefore, as
described below, the Commission finds that Southwestern Bell has not provided
substantial evidence that establishes that, forall of Southwestern Bell'sregulated
service offerings, there are alternative providers who are providing functionally
equivalent or substitutable services throughout each of Southwestern Bell’s
Missouri exchanges, at comparable rates, terms and conditions.

The Extent to Which the Purposes and Policies of Chapter 392 are Advanced

The third factor that the Commission is required to consider in connection with
its evaluation of whether effective competition exists is “[tlhe extent to which the
purposes and policies of Chapter 392, RSMo, including the reasonableness of
rates, as setoutin Section 392.185, RSMo, are being advanced.”* The purposes
of Chapter 392 have been set out above. Section 386.020(13), clearly sets apart
the purpose of ensuring “that customers pay only reasonable charges for the
telecommunications service” for the Commission to consider in determining
whether there is effective competition. The Commission finds that full and fair
competition acts as a substitute for regulation by exerting discipline on prices and
moving those pricestoward economic cost. Thus, customers benefitfrom compe-
tition because of the competing companies’ ability to quickly adapt to a changing
marketplace. The customersalsobenefitbecausetheyare assuredthatthe prices
are reasonable because they are near cost.

Existing Economic or Requlatory Barriers to Entry

The fourth factor is consideration of the “[e]xisting economic or regulatory
barriers to entry.”® The number of companies that have become certificated and
have approved tariffs is relevant to analyzing the barriers to entry and the overall
status of competition. Southwestern Bell presented evidence of many CLECsthat
have certificates andtariffsthatauthorize themto provide service in all of Southwest-
ernBell’sMissouriexchanges. The Commissionfindsthatthe evidence presented
by Southwestern Bellinthe form of acount ofthe number of CLECs or IXCs certified
or tariffed in the state or in any particular exchange is evidence of competition;
however, the mere existence of such “paper competition” by itself does not
persuade the Commission that effective competition exists.

Southwestern Bell's evidence leads the Commission to conclude that the
availability of resale and unbundled network elements, including combinations of
unbundled network elements, provide effective ways for CLECs to enterthe market
with little capitalinvestment. Given the multitude of companies providing services,
itis clear that the regulatory barriers that once prevented competitors from offering
alternativesinthe marketplace are disappearing. However, for most of Southwest-
ern Bell's services in most of its exchanges, very little evidence was presented to
persuade the Commission that alternative providers are actually offering services
that are functionally equivalent or substitutable for Southwestern Bell's services at
comparable rates, terms and conditions. The Commission finds that

¥ Subsection 386.020(13)(c).
** Subsection 382.020(13)(d).
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Ms. Meisenheimer’s testimony regarding her investigation into which competitive
companiesareactually providing servicesin particularexchangesis more persua-
sive evidence of effective competition, or the lack thereof in a particular exchange.

The Commission’s decision in Case No. TO-99-227, is also relevant to the
analysis of the existing regulatory barriers to entry. The Commission determined
in that case, that Southwestern Bell had complied with Section 271 of the federal
Telecommunications Actof 1996, and that Southwestern Bell’s local markets were
open to competition. This finding is not equivalent, however, to a finding that
effective competition exists. Southwestern Bell's own witnesses agreed with this
conclusion.

Alternative local exchange telecommunications companies may experience
barriersto entering the local exchange marketdue to currenteconomic conditions,
including limited access to capital and the current retail rate structures of ILECs.
Although economic conditions and regulatory proceedings generally do not
constitute insurmountable barriers to entry, AT&T presented testimony that such
barriers may impede the ability of alternative local exchange telecommunication
companiesto enterthe market, to expand their operations, and to provide competi-
tive alternatives to Southwestern Bell. The Commission found this testimony
persuasive with regard to current alternative local exchange company plans for
continued service and expansion in Southwestern Bell exchanges.

Any Other Relevant Factors Necessary to Implement the Purposes and
Policies of Chapter 392

The fifth factor the Commission must consider is “[a]ny other factors deemed
relevant by the commission and necessary to implement the purposes and
policies of Chapter 392.”¢ Otherfactorsthatthe Commissiondeemsrelevantand
necessary in this case are discussed below.

The Commission considers alternative communicationsthatare notregulated
by the Commission, such as e-mail, cable broadband, and mobile phones as
“other factors” under Subsection 386.020(13)(e) that might be “relevant . . . and
necessary toimplementthe purposes and policies of Chapter 392.” However, the
evidence did notpersuade the Commission thatthe generalized presence of such
alternative communications throughout the state constitutes, in the absence of
CLEC-owned, facilities-based competition, effective competition to Southwestern
Bell's telecommunications services.

Southwestern Bell's witness Thomas Hughes commented that additional
pricing flexibility would “increase Southwestern Bell's ability to restructure services
and offer value-added packaging.” He observed that “Southwestern Bell has had
only limited price changes for most of its services since 1984.” He testified
Southwestern Bell has no current plans to change rates. He supplied Exhibit 29,
which provides information on recent Southwestern Bell price changes, including
changes mandated by the price cap statute. There was no testimony that any
specific changes were made as a result of competition or explaining the specific
analysis that resulted in such changes.

6 Subsection 386.020(13)(e).
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Issues as Presented by the Parties

Section 392.245.5, requires that the Commission make a determination for
eachserviceineachexchange ofthe ILEC. Because ofthelarge number of services
and exchanges of the ILEC, the parties grouped the services into categories and
presented 17 groups of services to the Commission for determination as to the
existence of effective competition. The parties agreed to consider Southwestern
Bell's services in these categories. The Commission has adopted this method
of categorization for its review of the status of competition in Southwestern Bell
exchanges.

Southwestern Bell provides the following telecommunications services in its
exchanges:

Core business switched services;

Business line-related services;

High capacity exchange access line services;

Plexar services;

IntraLATA private line/dedicated services;

Residential access line services;

Residential access line-related services;

IntraLATA toll services;

Local Plus service;

Optional Metropolitan Calling Area service;

Wide Area Telecommunications Services and 800 services;

Special access services;

Switched access services;

Common Channel Signaling/Signaling System 7 services;

Line Information Database services;

Directory Assistance (DA) services; and

Operator services (OS).

The parties also included an additional issue for Commission determination.
That issue was:

In each exchange served by Southwestern Bell, which if any
alternative local exchange telecommunications company has
been certified under Section 392.455 and has provided basic
local telecommunications service in that exchange for at least
five years (or if none, what is the longest period of time that a
certified alternative local exchange company has provided
basic local telecommunications service in that exchange)?

The Commission has determined that no alternative local exchange telecom-
munications company has been certified and providing service in any of Southwest-
ernBell's exchanges for a period of five years. Astothe parenthetical issue, for the
purposes of this case the Commission need not make that determination.
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Findings of Fact and Conclusions of Law
Applicable to Specific Issues
Issue 1: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell's core business switched services be
classified as competitive pursuant to Section 392.245.2?

Findings of Fact

Southwestern Bell’s core business switched services include the various
basic businessaccessservices, including exchange accesslines, analog trunks,
and Basic Rate ISDN (DigiLineK Service) that Southwestern Bell's business
customers use to make and receive calls over the public switched telephone
network. Southwestern Bell’s basic business exchange access line is a line that
provides customers the ability to make and receive telephone calls. These lines
can be used to make voice telephone calls or to transmit data to or from the public
switched telephone network. Analog trunks are used to connect the central office
to a private branch exchange or key system, located on the customer’s premises.

The Commission finds that Southwestern Bell has experienced a substantial
market share loss in the St. Louis and Kansas City exchanges for core business
services. This market share loss is due to alternative providers providing substi-
tutable or functionally equivalent services to Southwestern Bell’s core business
switched servicesinthese exchanges. The Commissionalsofindsthattherewas
some evidence presented, although not strong evidence, of competition through-
outSouthwestern Bell'sexchangesfrom entities notregulated by the Commission.
Inaddition, as Staff’'s witness testified, there are CLEC-owned facilities, specifically
fiber networks, within 1,000 feet of asignificantquantity of business andresidential
customers in those two exchanges.

Southwestern Bell presented evidence showing a similar or higher market
share loss for other exchanges; however, the Commission must make the
determination of effective competition based on all the relevant factors. The
Commission finds that market share alone is not determinative of this issue.
However, when market share is considered in conjunction with the evidence ofthe
numberof carriers, includingresellers, actually providing both resale and facilities-
based service in the exchanges, the overwhelming number of carriers certified to
dobusinessinthe St. Louisand Kansas City exchanges, the comparative longevity
ofthe companiesdoing business, and CLEC-owned fiber networks, the Commis-
sion determines that effective competition exists in those two exchanges.

Conclusions of Law

The Commission finds that a substantial number of business customers are
being provided functionally equivalent or substitutable basic local service from
widely available CLEC-owned facilities in the St. Louis and Kansas City ex-
changes. Accordingly, the Commission finds that effective competition exists for
Southwestern Bell's core business switched services which are hereby classified
as competitive pursuant to Section 392.245, in these two exchanges.

With due consideration to all factors set forth under Section 386.020(13), the
Commissionfinds that Southwestern Bell's core business servicesin Southwest-
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ern Bell's other exchanges do not face effective competition. In particular, the
evidence did not establish that a substantial number of business customers were
being provided service from widely available CLEC-owned facilities in any of
Southwestern Bell’s other exchanges.

While the Commission considers resale a form of substitutable service, the
mere presence of resellers is not substantial evidence for the Commission to
determine that effective competition exists. Alternative local exchange telecommu-
nications companies that provide service via resale of Southwestern Bell's
services are limited in their ability to differentiate their service offerings based on
price, because the minimum costthataresellerincursto provide serviceis directly
tied to Southwestern Bell’s retail rate for the resold service.

Issue 2: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell’s business line-related services be classi-
fied as competitive pursuant to Section 392.245.5?

Findings of Fact

Line-related or vertical services are services a business customer may add to
the customer’s business accessline and which provide additional functions to that
line. Line-related or vertical services arerelated to core business switched access
line services. Examples of line-related services include services such as call
waiting, return call, three-way calling, call forwarding, caller I.D.,and speed calling.
CLECsarethe mostevidenttype of competitor forbusiness accessline customers,
providing business access line services that are substitutable or functionally
equivalentto Southwestern Bell's services. In addition to using their own facilities,
CLECsuseunbundled network elementsto provide business accessline-related
services. CLECs offer their customers the same line-related services as those
offered by Southwestern Bell.

The Commission finds that vertical services and custom calling features are
inseparable from the underlying basic local service because vertical services and
custom calling features are not available to the customer without that customer
being provided the basic local service.

The Commission finds that the same facts found with regard to Southwestern
Bell's core business services are applicable to its business related services.
Thus, when all the factors of effective competition are considered, the evidence of
market share lost, the number of carriers, including resellers, actually providing
service both resale and facilities-based services in the exchanges, the large
number of carriers certified to do business in the exchanges, the comparative
longevity of those companies, and CLEC-owned fiber networks, the Commission
determines that effective competition exists for business-related services in the
Kansas City and St. Louis exchanges.

Likewise, when considering all the relevant factors, the weight of the evidence
is not as great in Southwestern Bell's other exchanges. Therefore, the Commis-
sion finds that there is not sufficient evidence to find that business line-related
services are subject to effective competition in Southwestern Bell's other ex-
changes.
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Conclusions of Law

The same analysis used to apply the five factors for determining effective
competition to Southwestern Bell’'s core business line-related services is appli-
cable to Southwestern Bell's core business switched services because the two
groups of services are closely related, that is, line-related services cannot be
provided without first providing the underlying core business service. The Com-
mission has concluded that Southwestern Bell's core business switched services
face effective competition from CLECsinthe St. Louis and Kansas City exchanges.
The Commission concludes that Southwestern Bell's business line-related
services also face effective competition in the Kansas City and St. Louis ex-
changes. Therefore, the Commission finds that Southwestern Bell's business
line-related services should be classified as competitive in those two exchanges
pursuant to Section 392.245.5.

The Commission did not find that effective competition exists for the core
business services in any other exchanges, and for similar reasons find that there
is not effective competition for the business line-related services in any other
exchange.

Issue 3: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell’s high capacity exchange access line ser-
vices be classified as competitive pursuant to Section 392.245.5?

Findings of Fact

There are generally three types of high capacity exchange access line services
offered by Southwestern Bell throughout Missouri. Staff's witness testified that
Southwestern Bell’s high capacity exchange access services face effective com-
petitioninthe St. Louisand Kansas City exchanges. Southwestern Bellarguesthat
the Commission should find that all of its exchanges are subject to effective
competition with regard to these services. There was no evidence presented that
there was effective competition in Southwestern Bell's other exchanges. There
was evidence that alternative providers are certificated, but no exchange-by-
exchange analysis of the extent of competition, how effective that competition may
be, or the rates and terms available.

Forthe samereasons as Southwestern Bell'score businessline services, the
Commissionfindsthatinthe Kansas City and St. Louis exchanges, Southwestern
Bell's high capacity line services are subject to effective competition and should
be granted competitive classification.

Conclusions of Law

The same analysis used to apply the five factors for determining effective
competition to Southwestern Bell's core business related services is applicable
to Southwestern Bell’s high capacity line services. The Commission concludes
that Southwestern Bell's high capacity line-related services face effective compe-
tition in the Kansas City and St. Louis exchanges. Therefore, the Commission
finds that Southwestern Bell's high capacity line services should be classified as
competitive in those two exchanges pursuant to Section 392.245.5.
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The Commission did not find that effective competition exists for the high
capacity line services in any other exchanges, and for similar reasons to the core
business line servicesfinds that there is not effective competition for high capacity
line services in any other exchanges.

Althoughiitis not specifically an issue in this case, Staff asks the Commission
to recognize that Southwestern Bell is authorized by Section 392.200.8 to use
customer specific pricing for its high capacity line services in all of its exchanges.
Section 392.200.8isaspecific exceptiontothe generalrequirementthatregulated
telecommunications companies charge the same rate for similarly situated
customers. Under this exception, Southwestern Bell is authorized to price its high
capacity line services on an individual customer basis. NuVox and others argue
that Southwestern Bell’s services cannot be subject to price cap regulation and
subject to the exception in Section 392.200.8. The Commission concludes,
however, that one does not preclude the other. Section 392.245, is a transitional
regulatory step of price cap regulation, moving from the more rigid regulation of
Section 392.200. Thus, an exception to Section 392.200, can easily be translated
into a continuing exception under the less stringent regulation. The Commission
concludesthat Southwestern Bell can utilize individual customer pricing for its high
capacity line services.

Issue 4: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell’s Plexar services be classified as competitive
pursuant to Section 392.245.5?

Findings of Fact

Plexar is a central office based communications system that allows business
customersto use Southwestern Bell's central office technology instead of purchas-
ing their own switching equipment. The Plexar family of servicesincludes Plexar I,
Plexar Express, Plexar Il,and Plexar-Custom. A business customer has no capital
outlay since Plexar switching equipment is provided, housed, and maintained in
Southwestern Bell's central offices. The telecommunicationsindustry often refers
to services such as Southwestern Bell's Plexar services as “Centrex”.

The Plexar system and station features are changeable by Southwestern Bell,
and optionally, with some Plexar offers, by the customer. Plexar service provides
basic call processing capabilities, such as call hold, call transfer, and three-way
calling. Additionally, some Plexar services also offer advanced voice and data call
handling such as basic rate interface and integrated service digital network
capabilities.

Southwestern Bell provided testimony about many different types of services
and equipmentthat could be considered competition for Plexar. Southwestern Bell
also providedtestimony regarding alternative local exchange companiesthathave
approved tariffs to provide a similar type of service. However, Southwestern Bell
did not provide any exchange-by-exchange analysis or evidence of companies
actually providing this service. Therefore the Commission cannot make a finding
of effective competition for this service.
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Conclusions of Law

The Commission found no substantial evidence to support a determination
that effective competition exists under the five factors setoutin Section 386.020(13).
The Commission does recognize, however, that Centrex services are subject to
individual customer pricing under Section 392.200.8, inthe same manner as high
capacity line services. The Commission concludes that Southwestern Bell can
utilize individual customer pricing for its Plexar service.

Issue 5: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell’s intraLATA private line/dedicated services be
classified as competitive pursuant to Section 392.245.5?

Findings of Fact

Private line services are nonswitched, dedicated circuits, for which Southwest-
ernBellfurnishestherequisite facilities, including channels and network terminat-
ing equipment, to enable customers and authorized users to communicate
between specified locations within a LATA on a continuous basis. They are most
frequently utilized for datatransmissions, butare also utilized for transporting voice
orintegrated data/voice communications in private networks. Private line services
include Analog Service; DSO Service; DS1 Service; DS3 Service; Network
Reconfiguration Service; and GigaMAN Service.

The Commission finds that significant competition has existed in the retail
intraLATA private line marketin Missourifor nearly 15 years. Undisputed evidence
shows that many alternative providers, such as AT&T, Sprint, MCI and numerous
CLECs offer nonswitched, dedicated private line type services, and the services
and functionality they provide are substitutable for or functionally equivalent to
Southwestern Bell's private line services. These alternatives, against which
Southwestern Bell competes, are either not regulated by the Commission or at
least not price regulated in the same manner as Southwestern Bell. In addition to
direct competition for traditional private line services, there are many service
providersinthe marketplace offering a variety of networking solutions, with different
technologies, that can meet the same transport needs as Southwestern Bell's
private line services.

In Case No. TO-93-116, the Commission found that services provided by
interexchange carriers were “equivalent” and completely interchangeable with
Southwestern Bell’s private line services. Accordingly, the Commission granted
Southwestern Bell's request for reclassification of private line services to a
“transitionally competitive” classification. Giventhe extensive nature of competition
for private line services and the prior determinations of competitive status, the
Commission finds that it should confirm competitive classification for Southwest-
ern Bell’s private line services in all of its Missouri exchanges.

Conclusions of Law

Section 392.200.8 authorizes Southwestern Bell, to freely price private line
services. That section states:
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Customer-specific pricing is authorized for dedicated,
nonswitched, private line and special access services and for
central office-based switching systems which substitute for
customer premise, private branch exchange (PBX) services,
provided such customer-specific pricing shall be equally avail-
abletoincumbentand alternative local exchange telecommu-
nications companies.'’

The Commission hasrecognizedthe existence of competitioninthe intraLATA
private line market in Case No. TO-93-116. In that case, the Commission found
that services provided by interexchange carriers were equivalent and completely
interchangeable with Southwestern Bell’s private line services. Accordingly, the
Commission granted Southwestern Bell's request for reclassification of private
line services to a transitionally competitive classification.

Under Sections 392.370.1and 2, aservice classified as transitionally competi-
tive automatically becomes classified as competitive three years after such
designation unless the Commission affirmatively extends the transitionally com-
petitive status for a specified period. Three years after private line services were
declared transitionally competitive (January 10, 1996), the Commission, with
Southwestern Bell's agreement, extended the transitionally competitive status for
an additional three years (until January 10,1999). The Commission, however, did
not further extend it. Thus, the Commission determines that Southwestern Bell's
private line services became classified as competitive on January 10, 1999, by
operation of law.

Issue 6: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell’s residential access line services be classified
as competitive pursuant to Section 392.245.5?

Findings of Fact

Residential access line services are those services that provide basic voice
accessforresidencestothe telecommunications network. Forresidential service,
the mosttypical form of residential accessline serviceis flatrate telephone service.
Flatrate service isan exchange service furnished for a specified sumwithoutregard
to the amount of use. These lines may be used to make voice telephone calls or
to transmit data to or from the public switched network. Residential access line
service also includes measured service and message rate service.

The Commission finds thata substantial number of residential customers are
being provided functionally equivalent or substitutable basic local service from
widely available CLEC-owned cable telephony facilities in the St. Charles and
Harvester exchanges. The evidence shows that there are actually 27 CLECs
serving residential customersinthe Harvester exchanged and 31 CLECs serving
residential customersinthe St. Charles exchange. Inaddition, Southwestern Bell
has lost a substantial market share of residential customers in those exchanges.

7 Section 392.200(8).
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When considered with allthe other factors of effective competition, the Commission
finds that most residential customers in these two exchanges have not only the
many choicesfromresale providers, butalso a choice of CLEC-owned, facilities—
based providers. The Commission also finds that there was some evidence
presented, although not strong evidence, of competition throughout Southwestern
Bell's exchanges from entities not regulated by the Commission. These factors
lead the Commission to find that Southwestern Bell's residential access line
servicesface effective competitioninthe Harvesterand St. Charlesexchangesand
should be classified as competitive pursuant to Section 392.245.5 in these two
exchanges.

The Commission was not persuaded by Southwestern Bell's evidence of
prepaid basic local service as effective competition. Prepaid basic local service
requires a customer to pay rates that are many times higher than Southwestern
Bell's basic local rate. The increased rate is usually attributable to the customers
problematic credit history. The evidence showed that Southwestern Bell is not
currently providing prepaid service in Missouri.

Southwestern Bell presented evidence showing a similar or higher market
share loss for other exchanges; however, the Commission must make the
determination of effective competition based on all the relevant factors. The
Commission finds that market share alone is not determinative of this issue.
However, when market share is considered in conjunction with the evidence of the
number of carriers, including resellers, actually providing service both resale and
facilities-based in the exchanges, the large number of carriers certified to do
business in the exchanges, the comparative longevity of those companies, and
CLEC-owned fiber networks, the Commission determines that effective compe-
tition exists in the Harvester and St. Charles exchanges.

Conclusions of Law

The Commission finds that a substantial number of residential customers are
being provided functionally equivalent or substitutable basic local service from
widely available CLEC-owned cable telephony facilities in the St. Charles and
Harvester exchanges. Accordingly, the Commission finds that effective competi-
tion exists for Southwestern Bell's residential access line services in those two
exchanges. Those services are hereby classified as competitive pursuant to
Section 392.245, in the Harvester and St. Charles exchanges.

With due consideration to all factors set forth under Section 386.020(13), the
Commission finds that Southwestern Bell's residential access line services in
Southwestern Bell's other exchanges do not face effective competition. In particu-
lar, the evidence did not establish that a substantial number of residential
customers were being provided service from widely available CLEC-owned
facilities in any of Southwestern Bell's other exchanges.

As the Commission has previously found, resale is a competing service. The
mere presence ofresellers, however, is not substantial evidence for the Commis-
sion to determine that effective competition exists.
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Issue 7: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell’s residential access line-related services be
classified as competitive pursuant to Section 392.245.5?

Findings of Fact

The Commission finds that vertical services and custom calling features are
inseparable from the underlying basic local service because vertical services and
custom calling features are not available to the customer without that customer
being provided the basic local service.

The Commission finds that the same facts found with regard to Southwestern
Bell'sresidential accessline services are applicable toitsresidential accessline-
related services. Thus, when allthe factors of effective competition are considered
the Commission determines that effective competition exists for residential
access line-related services in the Harvester and St. Charles exchanges.

Likewise, when considering all the relevant factors, the weight of the evidence
is not as great in Southwestern Bell’s other exchanges. Therefore, the Commis-
sion finds that there is not sufficient evidence to find that residential access line-
related services are subject to effective competition in Southwestern Bell’s other
exchanges.

Conclusions of Law

The same analysis used to apply the five factors for determining effective
competition to Southwestern Bell's residential access line services is applicable
to Southwestern Bell's residential access line-related services because the two
groups of services are closely related, that is, line-related services cannot be
provided without first providing the underlying basic residential service. The
Commission has concluded that Southwestern Bell’s residential access line
services face effective competition from CLECs in the Harvester and St. Charles
exchanges. The Commission concludes that Southwestern Bell's residential
access line-related services also face effective competition in those two ex-
changes. Therefore, the Commission finds that Southwestern Bell’s residential
access line-related services should be classified as competitive in those two
exchanges pursuant to Section 392.245.5.

The Commissiondid notfind that effective competition exists forthe residential
access line-related services in any other exchanges, and for similar reasons find
thatthereis not effective competition for the residential accessline-related services
in those exchanges.

Issue 8: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell’s intraLATA services be classified as
competitive pursuant to Section 392.245.5?

Findings of Fact
IntraLATA toll service furnishes telecommunications between points in differ-
entlocal service areas withinthe same LATA. It provides a customer with the ability
to make atelephone call to someone outside that customer’s local calling scope,
but within the LATA.
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Southwestern Bell requests that its intraLATA toll services be classified as
competitive in all Southwestern Bell exchanges based on prior Commission
determinations and the extensive nature of competitioninthe intraLATA toll market.
Staff agreed that the Commission should approve a statewide competitive clas-
sification for Southwestern Bell's intraLATA toll services. In its Statement of
Position, the Office ofthe Public Counsel also agreed, with the exception of flat-rated
interexchange services.

The Commissionfinds that competition has existed inthe intraLATA toll market
since July 24, 1986, when the Commission authorized intraLATA toll competition
in Missouri.® In that case, the Commission found that intraLATA toll competition
was in the public interest and would result in new and improved services, lower
prices and faster responses to customers’ needs.

Currently, there are over 600 interexchange carriers certified to provide intrast-
ate interexchange service in Missouri. These include many that offerbothintraLATA
andinterLATAtollservice. TheintraLATAtoll services provided by AT&T, MCI, Sprint,
WorldCom, and other IXCs are equivalent to or substitutable for Southwestern
Bell's intraLATA toll service, in that all these services provide customers with the
ability to place intraLATA toll calls. The large number of certified IXCs supports
Southwestern Bell's contention that customer choices are widely available and it
reflects the relative ease of entry for firms wishing to enter the intraLATA toll market.

With the implementation of intraLATA presubscription in July 1999, IXCs now
offer their customers the ability to make intraLATA toll calls without dialing extra
digits. Inevery Southwestern Bell exchange, thereisaminimum of 73 IXCs certified
toprovide 1+ intraLATAtoll services. Some exchanges have upto 140 IXCs. While
the number of certificated carriers is not by itself determinative of thisissue, based
on the large numbers of available IXCs in each Southwestern Bell exchange, itis
very apparent that robust competition exists for Southwestern Bell's intraLATA toll
services.

In addition to the traditional forms of competition from IXCs and CLECs,
Southwestern Bell customers have several nontraditional choices for intraLATA
toll. These include wireless service, prepaid telephone cards, and Internet
telephony.

Giventhe extensive nature of competition forintraLATAtoll services and the prior
determinations of competitive status, the Commission finds that it should confirm
competitive classification for Southwestern Bell's intraLATAtoll servicesin all of its
Missouri exchanges.

Conclusions of Law

The Commission recognized the existence of competition in the intraLATA toll
marketin Case No. TO-93-116. Inthat case, the Commission found that services
provided by interexchange carriers were substitutable with Southwestern Bell's
intraLATA toll services. Accordingly, the Commission granted Southwestern Bell's

8|n the Matter of the Application of the Chinese Chef, Inc. for Certificate of Service Authority
to Provide Private Pay Telephone Service within the State of Missouri, Case No. TO-94-222,
et al., Report and Order, issued July 24, 1986.
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request for reclassification of its toll services to a transitionally competitive
classification.

Under Sections 392.370.1and 2, aservice classified astransitionally competi-
tive automatically becomes classified as competitive three years after such
designation unless the Commission affirmatively extends the transitionally com-
petitive status for a specified period. Three years after intraLATA toll services were
declared transitionally competitive (January 10, 1996), the Commission, with
Southwestern Bell's agreement, extended the transitionally competitive status for
an additional three years (until January 10,1999). The Commission, however, did
not further extend it. Thus, intraLATA toll service became classified as competitive
on January 10, 1999, by operation of law.

Issue 9: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell's Local Plus services be classified as
competitive pursuant to Section 392.245.5?

Findings of Fact

Southwestern Bell's Local Plus service is an optional one-way expanded
calling plan that provides subscribers with flat rate unlimited calling to all custom-
ers within the LATA. Southwestern Bell does not pay itself access charges when
Local Plus calls terminate to its own customers, but a competitor trying to provide
a facilities-based alternative to Local Plus would pay Southwestern Bell access
charges for calls terminating to Southwestern Bell's customers. To mitigate this
economic barrier to entry, the Commission previously found in Case No. TT-98-
351 that “in order to enable customers to obtain this type of service by using the
same dialing pattern, the dialing pattern functionality should be made available for
purchase to IXCs and CLECs on both a resale and unbundled network element
basis.”®® InCase No. TO-2000-667, the Commission determined “that Southwest-
ern Bell had not made its Local Plus service available for resale by companies
providing service to their customers through the use of UNE’s or through the use
of their own facilities.?°

The Commission specifically ordered Southwestern Bellto make its Local Plus
service available for resale to companies providing service to their customers
throughthe purchase of switching from Southwestern Bell orthrough the use of the
company’s own switch.2? Southwestern Bell has petitioned the circuit court to
reviewthe Commission’s Reportand Orderin Case No. TO-2000-667. Thus, there
is no evidence that Southwestern Bell is currently providing Local Plus as directed
by the Commission.

*In the matter of Southwestern Bell Telephone Company’s Tariff Revisions Designed to
Introduce a LATA-Wide Extended Area Service (EAS) Called Local Plus, and a One-Way
COS Plan, Case No. TT-98-351, Report and Order issued September 17, 1998, at 39-40.
® In the Matter of the Investigation into the Effective Availability for Resale of Southwestern
Bell Telephone Company’s Local Plus Service by Interexchange Companies and Facilities-
Based Competitive Local Exchange Companies, Case No. TO-2000-667, Report and Order
issued May 1, 2001, at 14.

2|d. at 14-15.
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The Commission also heard no specific evidence regarding competition for
Local Plus service. Southwestern Bell's witness Barbara Jablonski testified that
the Local Plus service faces competition from IXCs, CLECs, and other competitors
that are not regulated by the Commission. The Commission does not find
Ms. Jablonski’s testimony persuasive, however, since she did not provide any
specific information regarding particular calling plans that are equivalent and
substitutable for Local Plus. The Commission finds that without specific evidence
of equivalent and substitutable competition and without evidence that Southwest-
ern Bellis making the resale of this service available in accordance withits orders,
the risk that predatory pricing may endanger competition remains. Therefore, the
Commission concludes that Southwestern Bell cannot be said to face effective
competition for Local Plus.

Conclusions of Law

The Commissiontakes notice of its previous ordersregarding the provisioning
of Local Plus. The Commission also takes notice thatits mostrecentorderin TO-
2000-667 is currently pending upon review by the circuit court. In Case No. TT-98-
351, the Commission found that Local Plus was a unique service because it was
a hybrid of toll and local service. Because it found Local Plus to be unique, the
Commission imposed the requirement that Southwestern Bell make Local Plus
available for resale. In Case No. TO-2000-667, the Commission found that
Southwestern Bell was not abiding by those original requirements and therefore,
that“companies seeking to compete against Southwestern Bellinthe Basic Local
Service market through use of their own facilities, or through use of unbundled
network elements, have been placed at a competitive disadvantage.” The Com-
mission also directed Southwestern Bell to comply with its previous order.

Until the issue regarding the resale of Local Plus is final, the Commission
cannot, considering all the relevant factors, make a determination that Southwest-
ern Bell's Local Plus faces effective competition.

Issue 10: In Which Southwestern Bell Telephone Company exchanges,
if any, should Southwestern Bell’s Optional Metropolitan Calling Area
services be classified as competitive pursuant to Section 392.245.5?

Findings of Fact

MCA is an optional interexchange plan available in three distinct areas in
Missouri: the St. Louis MCA, the Kansas City MCA and the Springfield MCA. This
optional plan provides subscriberswith acalling areathatincludestheirrespective
metropolitan exchange and certain customers in other exchanges where MCA
serviceisalsoavailable. The Commission,in Case No. TO-92-306,%?created MCA
service to address customer requests for expanded calling scopes in the areas
surrounding the three major metropolitan areas of St. Louis, Kansas City and
Springfield. The existing calling scopes were modified to address the changing

Z In the Matter of the Establishment of a Plan for Expanded Calling Scopes in Metropolitan
and Outstate Exchanges, Case No. TO-92-306.
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demographics of the metropolitan areas by creating an optional service that
expands the local calling scopes for a flat-rated monthly charge.

Southwestern Bell's optional MCA service is not classified as interexchange
message telecommunications service. Rather, MCA is similar to basic local
telephone service. Southwestern Bell's optional MCA service is very closely related
to its corresponding basic local service and, like residential access line-related
services, cannot be separated from it for purposes of analyzing whether or not
effective competition exists. Accordingly, the Commission finds that Southwestern
Bell's optional MCA services face effective competition and should be classified
as competitive pursuantto Section 392.245.5 only for residential customersinthe
St. Charles and Harvester exchanges.

Conclusions of Law

The Commission concludes that applying the factors contained in Sec-
tion 386.020(13), Southwestern Bell’s optional MCA service faces effective com-
petition only forresidential customersinthe St. Charlesand Harvester exchanges.
It also follows that because Southwestern Bell’s residential access line services
have not been shown to face effective competition in its other exchanges, that its
optional MCA services do not face effective competition in its other exchanges
either.

Issue 11: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell’s Wide Area Telecommunications Services and
800 services be classified as competitive pursuant to Section 392.245.5?

Findings of Fact

Wide Area Telecommunications Services includes both 800 service and
outward WATS (OUTWATS). 800 service provides the subscribers with the ability
to receive incoming intraLATA interexchange calls that are toll-free to the calling
party. OUTWATS service provides subscribers with the ability to place outgoing
intraLATA, interexchange calls that are billed on a usage-sensitive basis.

Southwestern Bell requests that its WATS and 800 services be classified as
competitive in each of its Missouri exchanges. Staff agrees that the Commission
should approve a statewide competitive classification for Southwestern Bell's
WATS service. No party presented any evidence with respectto these services that
would support a different conclusion.

There are over 600 certified IXCs authorized to provide interexchange services
in Missouri. As partoftheirinterexchange services, IXCstypically provide WATS and
800 services to customers. CLECs can also offer WATS and 800 service. The
services provided by IXCs and CLECs are functionally equivalent to and substitut-
able for Southwestern Bell’'s WATS and 800 service. The Commission finds that
the large number of certified companies indicates that customer choices are
available and reflects the relative ease of entry for firms wishing to enter the WATS
and 800 markets.

In addition to IXCs and CLECs, WATS and 800 service faces competition from
nontraditional competitors. Many companies are utilizing various e-commerce
methods to communicate with their customers. For instance, consumers can
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purchase airplane tickets, rent cars, or check the balance on their credit card via
the Internet, making calls to a company’s 800 number unnecessary.

Given the extensive nature of competition for WATS and 800 service and the
prior determinations of competitive status, the Commission finds that it should
confirm competitive classification for Southwestern Bell's WATS and 800 service
in all of its Missouri exchanges.

Conclusions of Law

The Commission recognized the existence of substantial competition in the
WATS and 800 service marketsin Case No. TO-93-116. Inthatcase, the Commis-
sion found that WATS and 800 service provided by IXCs was “substitutable” for
Southwestern Bell's WATS and 800 services. Accordingly, the Commission
granted Southwestern Bell’s request for reclassification of its WATS and 800 ser-
vice to a “transitionally competitive” classification.

Under Sections 392.370.1and 2, aservice classified as transitionally competi-
tive automatically becomes classified as competitive three years after such
designation unless the Commission affirmatively extends the transitionally com-
petitive status for a specified period. Three years after WATS and 800 serviceswere
declared transitionally competitive (January 10, 1996), the Commission with
Southwestern Bell's agreement extended the transitionally competitive status for
an additional three years (until January 10,1999). The Commission, however, did
not further extend it. Thus, Southwestern Bell’s WATS and 800 services became
classified as competitive on January 10, 1999, by operation of law.

Issue 12: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell's special access services be classified as
competitive pursuant to Section 392.245.5?

Findings of Fact

Specialaccessservices are dedicated, nonswitched services usedto connect
one or more end-user customer premises with an IXC’s location, commonly
referred to as a point of presence. Special access services are used to carry voice
and dataapplications and, athigher speeds, video. Southwestern Bell offers eight
categories of special access services: Metalic, Telegraph Grade, Voice Grade,
Wideband Analog, Wideband Data, MegalLink Data (DS1), High Capacity (DS3),
and DovLink service (data over a voice grade facility).

Conclusions of Law

The Commission recognized the existence of competition in the intraLATA
special access market in Case No. TO-93-116. In that case, the Commission
found that services provided by interexchange carriers were “equivalent” and
completely interchangeable with Southwestern Bell's special access services.
Accordingly, the Commission granted Southwestern Bell's request for reclassifi-
cation of special access services to a “transitionally competitive” classification.

Under Sections 392.370.1and 2, aservice classified as transitionally competi-
tive automatically becomes classified as competitive three years after such
designation unless the Commission affirmatively extends the transitionally com-
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petitive status for a specified period. Three years after special access services
were declared transitionally competitive (January 10, 1996), the Commission with
Southwestern Bell's agreement extended the transitionally competitive status for
an additional three years (until January 10,1999). The Commission, however, did
not further extend it. Thus, special access service became classified as competi-
tive on January 10, 1999, by operation of law.

Issue 13: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell’s switched access services beclassified as
competitive pursuant to Section 392.245.5?

Findings of Fact

Switched access service refers to the line of services sold to IXCs who wish to
access the local public switched network in order to provide long distance service
to end-users. It enables IXCs to originate or terminate their customers’ long
distance calls from an end-user’s premise. Switched access has four categories
of service, which are designated by feature groups. Feature groups are differen-
tiated by their technical characteristics and how an end-user accesses each of
these services. The four categories of feature groups are: Feature Group A, which
is a line side connection; Feature Group B, which is a trunk side connection
accessed viathe 950 access code; Feature Group C and Feature Group D, which
are bothtrunkside connectionsallowing 1+ dialing oflong distance calls. Switched
access has three major components: the common line element, the end office
element and the transport element.

Southwestern Bellisthe dominantprovider of exchange access services within
its service territory. Southwestern Bell does not pay itself exchange access rates.
Thus, switched access by its very nature is a locational monopoly. Southwestern
Bell's witness Dr. Aron agreed that an IXC cannot bypass Southwestern Bell's
terminatingaccess. IXCshave nochoice butto pay exchange accessratesinorder
to complete their subscribers’ calls. An IXC cannot select a lower cost alternative
because there is no lower cost alternative.

The Commission has granted many CLECs competitive status for their
switched access services. The Commission has, however, placed the restriction
on CLEC switched access service that those rates may not be restructured if the
aggregate of the rates is greater than the incumbent local exchange company’s
switched access rates. There was general agreement in the testimony that
switched access is a locational monopoly no matter whether an incumbent or a
competitive company providesthe access. The Commissionfindsthat Southwest-
ern Bell's switched access services are no different than CLEC switched access
services.

Inits surrebuttal testimony and at the hearing, Southwestern Bellindicated that
itiswilling to provide this service subjectto the same conditions applicableto CLEC
provision of switched access service, specifically, Southwestern Bell's switched
access service would remain subject to price caps, but Southwestern Bell would
have greater flexibility to restructure its rates under that cap.
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Conclusions of Law

Pursuant to the Commission’s decision in Case No. TO-99-596,2 CLECs’
switched access rates are capped at the rate of the incumbent local exchange
company in whose territory the CLEC competes. The CLEC, however, is not
required to match the ILECs rate structure so long as the overall average is within
the cap.

Southwestern Bellrequests thatits switched access services be classified as
competitive in all of its exchanges in Missouri. Southwestern Bell indicates,
however, that it is willing to provide this service subject to the same conditions
applicable to CLEC provision of switched access service, specifically, Southwest-
ern Bell's switched access service would remain subject to price caps, but
Southwestern Bell would have greater flexibility to restructure its rates under that
cap.

The Commission has determined that the switched access service of CLECs
is competitive under Section 392.361. Under that section, the Commission
determines that a service is competitive by finding that the “telecommunications
... service . .. [is] subject to sufficient competition to justify a lesser degree of
regulation.” Section 392.245.8 sets out a different standard for the Commission
withregardtoacompany under price cap regulation. Under that statutory provision,
the Commission is required to determine whether or not effective competition
exists for switched access service. Having found that Southwestern Bell's
switched accessserviceisalocational monopoly service, the Commission cannot
find that switched access is subject to effective competition.

Issue 14: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell’s Common Channel Signaling/Signaling
System 7 services be classified as competitive pursuant to Sec-
tion 392.245.5?

Findings of Fact

Southwestern Bell’'s SS7 provides a dedicated two-way signaling path be-
tween a customer and Southwestern Bell's Signal Transfer Point and provides
access to Southwestern Bell’'s SS7 network. Where available, SS7 signaling is
used with switched access service to carry the signals associated with a call on
atransmission paththatis separate fromthe voice path. Inaddition, SS7is utilized
toaccess Southwestern Bell'slineinformation database and switched access 800
number portability access service.

The evidence presented shows thatcompetition for SS7 servicesis significant.
Southwestern Bellfaces direct competition from llluminet, TSI Telecommunications
Services, Inc., and IDN, LLC, in Missouri and on a nationwide basis. No party
presented evidence to dispute this fact. Staff agrees with Southwestern Bell that
SS7 services are subject to effective competition in all its Missouri exchanges.

% |In the Matter of the Access Rates to be Charged by Competitive Local Exchange
Telecommunications Companies in the State of Missouri, Case No. TO-99-596.
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Conclusions of Law

The Commission concludes that given the extensive nature of competition,
there is effective competition throughout all of Southwestern Bell's Missouri
exchanges for SS7 services. The Commission concludes therefore that this
service should be classified as competitive under Section 392.345.5 in all of
Southwestern Bell’'s Missouri exchanges.

Issue 15: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell’s Line Information Database services be
classified as competitive pursuant to Section 392.245.5?

Findings of Fact

LIDB provides the customer with the ability to query billing validation data in
Southwestern Bell's database in support of alternate billing services, such as
Calling Card, collect, and third number billing. Alternate billing services allow
telecommunications companies to bill calls to an account that might not be
associated with the originating line.

As with SS7 services, the evidence presented shows that competition for
SS7 services is significant. Southwestern Bell faces direct competition from
Illuminet, TSI Telecommunications Services, Inc., and IDN, LLC, in Missouri and
on a nationwide basis. No party presented evidence to dispute this fact. Staff
agrees with Southwestern Bell that LIDB services are subject to effective compe-
tition in all its Missouri exchanges.

Conclusions of Law

The Commission concludes that given the extensive nature of competition,
there is effective competition throughout all of Southwestern Bell's Missouri
exchanges for LIDB services. The Commission concludes, therefore, that this
service should be classified as competitive under Section 392.345.5 in all of
Southwestern Bell's Missouri exchanges.

Issue 16: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell’s directory assistance (DA) services be
classified as competitive pursuant to Section 392.245.5?

Findings of Fact

Directory Assistance Services provide callers with assistance in obtaining
telephone listing information. The directory assistance services currently offered
by Southwestern Bell locally include local directory assistance, directory assis-
tance call completion (including AutoConnect) and national directory assistance.
Local directory assistance provides callers with listed telephone numbers of
subscribers who are located in the same local calling area and in the calling
customer’s home numbering plan area. Directory assistance call completion
provides the customer the option of having local or intraLATA long distance calls
automatically completed by pressing “1” after the listed telephone number is
received from directory assistance.
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AutoConnect is another form of call completion service available to callers to
directory assistance. AutoConnectdiffers, however,inthatthereisnochargetothe
caller for the service. Rather, call completion charge is billed to the called
AutoConnect subscriber. Ifthe directory assistance caller requests the telephone
number of a caller subscribing to AutoConnect, the caller will be advised that the
call can be completed at no additional call completion charge to the caller. Finally,
national directory assistance is a service whereby customers may obtain tele-
phone listing information for areas outside their local calling area.

Staff and Public Counsel presented persuasive testimony about the link
between directory assistance and basic local service. Directory assistance has
historically been accessed when customers dial “411.” When customers dial in
this manner, the calls are routed to the local exchange carrier. Southwestern Bell
presented evidence of several other types of directory assistance available on a
statewide basis in Missouri.

The Commission finds that directory assistance is so closely related to basic
local service that it cannot be subject to effective competition where basic local is
not subject to effective competition. Therefore, the Commission determines that
whereithasfoundbasiclocal service to be subjectto effective competition, directory
assistance services are also subject to effective competition and should be
classified as competitive.

Conclusions of Law

In weighing all the relevant factors, the Commission finds that directory
assistance is so closely related to basic local service that it cannot be subject to
effective competition where basic local is not subject to effective competition. The
Commission has found above that for basic local business customers the
Kansas City and St. Louis exchanges are subject to effective competition, and for
basic local residential customers the Harvester and St. Charles exchanges have
beendeterminedto be subjectto effective competition. Therefore, the Commission
determines that directory assistance services for those business and residential
customer are also subject to effective competition and should be classified as
competitive.

Issue 17: In which Southwestern Bell Telephone Company exchanges, if any,
should Southwestern Bell’s operator services (OS) be classified as
competitive pursuant to Section 392.245.5?

Findings of Fact

Operator Services refer to a variety of call completion services that Southwest-
ern Bell offers its customers in Missouri. These services facilitate the completion
of a call, often using live operators or through an automated Interactive Voice
System. Southwestern Bell's operator services in Missouri include calling cards,
collect calls, calls billed to a third number, sent paid calls, person-to-person, line
status verification, and busy line interrupt service. A customer may use operator
services by dialing “0” or “0 + number” from any telephone, but generally custom-
ers utilize operator services when placing a call when away from their home or
office.
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Southwestern Bell's Station to Station, Person to Person and Calling Card
Services were previously declared transitionally competitive in Case No. TO-93-
116. The Commission extended the initial three-year period for the transitionally
competitive classification from January 10, 1996, to January 10, 1999. The
Commission finds that these services became classified as competitive at that
time.

Southwestern Bell's other operator services are busy line verification and busy
line verificationinterrupt. Staffand Public Counsel presented persuasive testimony
that the same interrelationship between local service and directory assistance
appliestobusyline verificationand busy line interrupt. Historically, customers have
dialed “0"to use these operator services. When customers dialin this mannerthe
calls are routed to the local exchange carrier. Thus, as with directory assistance,
busy line verification and busy line interrupt are too closely related to the provision
of basic local service to be considered subject to effective competition where the
underlying basic local service is not also subject to effective competition.

Conclusions of Law

Southwestern Bell’s station-to-station, person-to-person, and calling card
operator services were found to be transitionally competitive in Case No. TO-93-
116. Subsequent to that finding, and following a three-year extension of the
transitionally competitive classification, these services have become classified as
competitive as of January 10, 1999.

The Commission finds that Southwestern Bell's busy line verification and busy
line verification interrupt services face effective competition and are hereby clas-
sified as competitive pursuantto Section 392.245.5forbusiness customersinonly
the Kansas City and St. Louis exchanges and forresidential customersin only the
St. Charles and Harvester exchanges. It also follows that because Southwestern
Bell's business and residential services have not been shown to face effective
competition in its other exchanges, that its busy line verification and busy line
verification interrupt services do not face effective competition in its other ex-
changes either.

CONCLUSION

The Commission has examined the status of competition within each of
Southwestern Bell's exchanges. The Commission considered all the relevant
factorssetoutin Section 386.020(13), andthe purposes of Chapter 392, assetout
in Section 392.185, and made the above findings and conclusions. Therefore, the
Commission, in accordance with those findings and conclusions, will designate
certain of Southwestern Bell's services in certain exchanges as competitive.

IT IS THEREFORE ORDERED:

1. That the core business switched services of Southwestern Bell Telephone
Company in the Kansas City and St. Louis exchanges are classified as competitive.

2. That the business line-related services of Southwestern Bell Telephone Company
in the Kansas City and St. Louis exchanges are classified as competitive.
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3. That the directory assistance services for business customers of Southwestern
Bell Telephone Company in the Kansas City and St. Louis exchanges are classified as
competitive.

4. That the Busy Line Verification and Busy Line Interrupt services for business
customers of Southwestern Bell Telephone Company in the Kansas City and St. Louis
exchanges are classified as competitive.

5. That residential access line services of Southwestern Bell Telephone Company in
the Harvester and St. Charles exchanges are classified as competitive.

6. That residential access line-related services of Southwestern Bell Telephone
Company in the Harvester and St. Charles exchanges are classified as competitive.

7. That the Optional Metropolitan Calling Area service for residential customers of
Southwestern Bell Telephone Company in the Harvester and St. Charles exchanges are
classified as competitive.

8. Thatthe directory assistance services for residential customers of Southwestern
Bell Telephone Company in the Harvester and St. Charles exchanges are classified as
competitive.

9. That the Busy Line Verification and Busy Line Interrupt for residential customers
of Southwestern Bell Telephone Company in the Harvester and St. Charles exchanges are
classified as competitive.

10. That Southwestern Bell Telephone Company’s Common Channel Signaling/Signal-
ing System 7 services are classified as competitive in all of its Missouri exchanges.

11. ThatSouthwestern Bell Telephone Company’s Line Information Database services
are classified as competitive in all of its Missouri exchanges.

12. Thatany motion not previously ruled on is denied and any objection not previously
ruled on is overruled.

13. That this Report and Order shall become effective on January 6, 2002.

Simmons, Ch., Murray, and Lumpe, CC., concur;
Gaw, C., dissents; certify compliance with the
provisions of Section 536.080, RSMo 2000.
Forbis, C., not participating.
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Staff of the Missouri Public Service Commission, Complainant,
v. Union Electric Company, d/b/a AmerenUE, Respondent.

Case No. EC-2002-1
Decided January 3, 2002

Evidence, Practice and Procedure § 24. The Commission adopted the parties’ proposed
procedural schedule. The Commission is hesitant to grant a procedural schedule that delays
resolution of the case. However, AmerenUE’s tariff will make a potential rate reduction
retroactive. Therefore, Missouri ratepayers are protected, and the Commission will allow the
parties ample time to conduct discovery and file testimony.

ORDER APPROVING JOINTLY FILED
REVISED PROCEDURAL SCHEDULE

This order will revise the procedural schedule in accordance with a joint
proposal filed by the Complainant and the Respondent. That proposal allows
additional time for the parties to work with a more current test year and provides a
guaranteed mechanism by which Union Electric will retroactively apply any rate
reduction which occurs at the completion of this case.

OnDecember 26,2001, AmerenUE and Staff ofthe Public Service Commission
jointly filed a proposed procedural schedule which would allow additional time for
all partiesto conductdiscovery andfile testimony based uponthe more currenttest
year as ordered by the Commission on December 6, 2001. Office of the Public
Counsel, a party to this case pursuant to Section 386.710(2), supports the
proposed procedural schedule. The interveners were ordered on December 28,
2001, to file aresponse to the proposal and every intervener which complied with
that order supports the proposed procedural schedule. However, the Missouri
Industrial Energy Customers, as represented by Diana Vuylsteke, did not comply
with the order.

Under any other circumstance, the Commission would not consider any
proposalwhichwould delay the resolution of this case. However, the Commission’s
firstinterestmustbe afulland fair hearingwhichwillreveal alladmissible evidence.
The virtue of this proposed schedule isthe componentwhereby AmerenUE will file
a tariff which legally binds it to implement any rate reduction from this case
retroactivelyto April 1,2002. This protection for Missouriratepayers combined with
the enhanced opportunity for discovery of all pertinent facts creates “win-win”
proposal. Therefore, the Commission is compelled to grant the additional time
requested by the parties. Although this additional time will somewhat delay the
Commission’s schedule, the benefit which this delay provides for the ratepayers
outweighs any other consideration.

IT IS THEREFORE ORDERED:

1. That the Commission accepts the procedural schedule proposed jointly by the Staff
of the Public Service Commission and AmerenUE on December 26, 2001.

2. That the procedural schedule for this case is now as follows:
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Event

PSC STAFF V. UNION ELECTRIC

Days Between
Jointly Proposed Date Successive Events

Order Setting Forth December 6, 2001 85 days
Procedural Schedule &
Test Year/Update Period

Staff Files Direct March 1, 2002 70 days

Testimony

UE and OPC File May 10, 2002 7 days
Rebuttal Testimony

All Interveners

May 17, 2002 11 days

File Rebuttal Testimony

Prehearing Conference May 28-31, 2002 27 days

Staff Files Surrebuttal  June 24, 2002 2 days
Testimony and UE, OPC,

And All Interve

ners File

Cross-Surrebuttal

Joint Filing of List of June 26, 2002 5 days
Issues, Order of Issues
And Order of Cross-

Examination

Parties File Statements  July 1, 2002 10 days

Of Position

Hearings

July 11-12, 15-19, 22-26,
Aug. 1-2, 2002

3. That the parties shall be bound by the following conditions:

@

(b)
©

(d)
(e)

()

the testyear in this proceeding will be the twelve months ended
June 30, 2001 (the “Test Year”);

the Test Year may be updated through September 30, 2001;
the Company will be allowed to file an alternative rate regulation
plan as part of its filing of Rebuttal Testimony on May 10, 2002;
the Company agrees thatany reduction in rates ordered by this
Commission will be retroactive to April 1, 2002;

within 20 days of Commission approval of this Stipulation, the
Company will file tariff sheet(s) making rates charged on and
after April 1, 2002, interim, subjectto refund based upon afinal
non-appealable order of the Commission setting rates in this
proceeding. Based upon further discussion, the Company will
maintain appropriate records respecting customers on and
after April 1, 2002 to facilitate any refund.

the Company agrees to file its revised depreciation study no
later than January 31, 2002 and at that time provide all
workpapers to the Staff;

75
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(9) and the Company agrees, without waiving its right to object to
any specific data request, to use its best efforts to respond to
Staff’s data requests as quickly as possible.

4. That this order shall be effective on January 3, 2002.

Simmons, Ch., Murray, Lumpe, Forbis,
CC., concur. Gaw, C., dissents.

Roberts, Chief Regulatory Law Judge

In the Matter of the Petition of the North American Numbering
Plan Administrator, On Behalf of the Missouri Telecommu-
nications Industry, for Approval of NPA Relief Plan for the
314 and 816 Area Codes.*

Case No. TO-2000-374
Decided January 10, 2002

Telecommunications § 1. The Commission granted its Staff's request for reconsideration
and restated the cost allocation methodology by deleting the phrase “state specific basis.”

Telecommunications §13. The Commission granted its Staff's request for reconsideration
and restated the cost allocation methodology by deleting the phrase “state specific basis.”

Telecommunications 832. The Commission clarified its previous order by stating that it did
not intend to require detailed data reporting to the Staff, or extensive Staff review or
calculations.

SECOND ORDER REGARDING COST ALLOCATION AND COST RE-
COVERY FOR STATE NUMBER POOLING TRIALS

Syllabus:

This order addresses Staff's Motion to Extend Effective Date and for Reconsid-
erationfiled on December 20, 2001. This order modifies the Commission’s Order
Regarding Cost Allocation and Cost Recovery for State Number Pooling Trials
issued on December 18, 2001.

Issue Regarding Cost Allocation and Reporting:

The Commission issued an order on December 28, 2001, that extended the
effective date of the Commission’s December 18 order and directed responses
to Staff'smotion nolaterthan January 4,2002. No responses to Staff's motion have
been filed.

* See page 000 for another order in this case. See pages 367 and 499, Volume 9 MPSC 3d
aswellas pages 82,237,500, 503 and 549, Volume 10 MPSC 3d, for other ordersin this case.
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Inthe Commission’s December 18,2001 Order Regarding Cost Allocationand
Cost Recovery for State Number Pooling Trials, ordered paragraph number one
provided that: “Staff, NeuStar and the industry shall allocate costs according to the
LNP model on a state specific basis with a pro rata allocation to all carriers in the
state in proportionto each carrier’'sinterstate, intrastate and international telecom-
munications revenues irrespective of whether carriers are participating in the
pooling trial. Joint costs, allocation and billing data shall be reported to the
Commission Staff.” Staff's December 20 motion requests reconsideration of this
ordered paragraph.

Staff states that it intended that “shared pooling costs should be allocated
based uponthe National LNP model, whichis based on end-userrevenue already
routinely provided to the National Exchange Carriers Association (NECA). Speci-
fying a “state specific basis” in the order will require hundreds of carriers, the great
majority of which are not parties to this case, to calculate and report their Missouri
specific interstate, intrastate and international telecommunications revenues.”
Stafffurther stated that modifying the orderto expressly use the National LNP model
which is based on end-user revenue already routinely provided to NECA will allow
NeuStar to have the information it needs readily available and in a timely manner.

It was the Commission’s intent that cost allocation should be based upon the
LNP model and that readily available information be used for this allocation.
Therefore, the Commission will grant Staff’'s request for reconsideration and
restate the cost allocation methodology in this order and particularly delete the
phrase “state specific basis.”

Staff also requested that the Commission reconsider the requirement that
carriers submit their joint costs, allocation and billing data to Staff for “extensive
review and calculations.” The Commission did not intend to require detailed data
reporting to the Staff, or extensive Staff review or calculations. The Commission
simply needs to know how much the joint costs are and the end result of the
apportionment of the costs. If this information can be obtained directly from
NeuStar, then that is all that the order requires. The Commission will clarify its
previous order.

IT IS THEREFORE ORDERED:

1. That Staff's motion filed on December 20, 2001, requesting reconsideration of the
Commission’s Order Regarding Cost Allocation and Cost Recovery for State Number Pooling
Trials is granted. The Commission’s Order Regarding Cost Allocation and Cost Recovery for
State Number Pooling Trials issued on December 18, 2001, shall be conformed to this Second
Order Regarding Cost Allocation and Cost Recovery for State Number Pooling Trials.

2. That Staff, NeuStar and the industry shall allocate costs according to the National LNP
model with a pro rata allocation to all carriers in the state in proportion to each carrier's
interstate, intrastate and international telecommunications end-user revenues using data
provided to the National Exchange Carriers Association irrespective of whether carriers are
participating in the pooling trial. Total joint costs incurred and allocated to the industry and the
apportionment of the costs shall be reported to the Commission Staff.
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3. That this order shall become effective on January 20, 2002.

Murray, Lumpe, Gaw and Forbis, CC., concur
Simmons, Ch., absent

Thornburg, Regulatory Law Judge

In the Matter of the Application of UtiliCorp United Inc., d/b/a
Missouri Public Service and St. Joseph Light and Power
Company for an Accounting Authority Order Relating to
Commission Rule 4 CSR 240-13.055(13).

Case No. GA-2002-285
Decided January 10, 2002

Gas § 34. The Commission granted UtiliCorp’s request for an Accounting Authority Order that
would allow UtiliCorp to defer costs of complying with the emergency amendments to the Cold
Weather Rule. UtiliCorp has the burden of proving it should recover those costs inrates. That
burden gives UtiliCorp incentive to gather evidence that proves those costs actually are
incremental costs of complying with the emergency amendment.

ORDER GRANTING ACCOUNTING AUTHORITY ORDER

OnDecember 14,2001, UtiliCorp United Inc., d/b/aMissouri Public Service and
St. Joseph Light and Power Company filed an application for an accounting
authority order. UtiliCorp requested a decision by the Commission by January 11,
2002. The purpose ofthe accounting authority order requested is to account for the
costs of compliance with the emergency amendments to the cold weather rule (4
CSR 240-13.055).

On January 3, 2002, the Staff of the Commission filed its memorandum and
recommendation in which it recommends that the Commission approve the
request, with two caveats. The caveats are: A) that the Commission make clear
that any amounts deferred are subject to review in subsequent rate proceedings
for prudence and for verification of the incremental nature of the costs in question;
and B) that any amounts recovered in Case No. GO-2002-175 be netted against
the deferrals made pursuant to the accounting authority granted in this case.

OnJanuary 7, UtiliCorp filed aresponse to the Staff recommendation. UtiliCorp
states that, in its view, nothing in the Staff recommendation will prohibit it from
proposing that the Commission adopt a method of calculating the relevant costs
that is different from the one Staff proposes. The Commission agrees with
UtiliCorp; if it and Staff are unable to agree on the costs, or on the method of
calculating costs, itis free to propose costs or calculations different from the Staff’s.
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OnJanuary 8, the Office of the Public Counselfiled a pleading in which it stated
that it supports the Staff recommendation.

On January 9, the Staff filed a reply to UtiliCorp’s January 7 response. Staff
requested that the Commission direct UtiliCorp to gather and maintain the data
needed to measure the deferrals according to the matrix attached to Staff's
memorandum. Staff also asked that “if UtiliCorp has divined a superior measure
ofthe cost of the emergency amendment, the Commission should direct UtiliCorp
to present it to the Commission....”

Later in the day on January 9, UtiliCorp filed a response to Staff’s pleading.
UtiliCorp explained thatit will be difficultto gather and maintain the information Staff
seeks. UtiliCorp acknowledgesthatitwill bearthe burden of proofin any future rate
casetoapproverecoveryofthese costs. UtiliCorp doesnotclaimtohave asuperior
method of cost identification, but states that it intends to challenge at least some
aspects of Staff's proposed matrix.

The Commission has reviewed the verified application, the Staff recommen-
dation, and the responses. Accounting authority orders such as the one UtiliCorp
seeks are expressly authorized by 4 CSR 240-13.055(13)(F). Granting UtiliCorp
its requested authority is consistent with the emergency amendment, and will not
be detrimental to the public interest. The Commission will grant the requested
authority, heeding the caveats noted by Staff. With respect to the pleadings filed
January 9, the Commission will not order any action to be taken. UtiliCorp bears
the burden of proving that any costs deferred should be recovered inrates, and so
it has an incentive to gather the data needed to prove that the costs deferred are
indeed incremental costs of complying with the emergency amendment. UtiliCorp
does not profess to have a superior method of cost calculation, and the Commis-
sion will not order it to produce one. The Commission intends that rates
established in UtiliCorp’s next general rate case will include, inter alia, treatment
of the amounts deferred pursuant to the accounting authority order, and, if
amortized, amortization of the deferred amounts over a period of time not longer
than three years beginning with the date rates become effective in the next general
rate case.

IT IS THEREFORE ORDERED:

1. That the application for an accounting authority order filed by UtiliCorp United Inc.,
d/b/aMissouri Public Service and St. Joseph Lightand Power Company on December 14,2001,
is granted, and UtiliCorp United Inc., d/b/a Missouri Public Service and St. Joseph Light and
Power Company is authorized to maintain on its books a regulatory asset which represents
all incremental expenses incurred and incremental revenues that are caused by 4 CSR 240-
13.055(13) between the effective date of 4 CSR 240-13.055(13) and September 30, 2003.

2. That the regulatory asset authorized in Ordered Paragraph 1 may remain on the
books of UtiliCorp United Inc., d/b/a Missouri Public Service and St. Joseph Light and Power
Company until the effective date of a Report and Order in its next general rate case.

3. Thatany special recovery of bad debt expense allowed UtiliCorp United Inc., d/b/
a Missouri Public Service and St. Joseph Light and Power Company in Case No. GO-2002-
175 will be netted against any amounts deferred pursuant to the authority granted herein.
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4. That any amounts deferred pursuant to the authority granted herein are subject
toreview in subsequentrate proceedings for prudence and for verification of the incremental
nature of the costs in question.

5. That this order shall become effective on January 20, 2002.
6. That this case may be closed on January 21, 2002.

Murray, Lumpe, Gaw and Forbis, CC., concur Simmons, Ch., absent

Mills, Deputy Chief Regulatory Law Judge

In the Matter of the Application of The Empire District Electric
Company for Permission to Transfer its Centurion Software
to a Subsidiary Corporation Pursuant to Certain Conditions
and for a Variance from 4 CSR 240-20.015 for the Transac-
tion.

Case No. EE-2002-120
Decided January 10, 2002

Electric §4. The Commission approved a Unanimous Stipulation and Agreement that allowed
Empire to sell software to an unregulated subsidiary.

ORDER APPROVING UNANIMOUS STIPULATION AND AGREEMENT

Syllabus: This order approves the Unanimous Stipulation and Agreement
reached betweenthe parties, approvesthe proposedtransfer ofassets consisting
of a software program in development, and grants Empire a variance from the
affiliate transaction rule, 4 CSR 240-20.015.

On August 23,2001, The Empire District Electric Company filed its application
with the Missouri Public Service Commission requesting an order approving a
proposed transfer of assets to an affiliated company and requesting the Commis-
siongrantavariance of Sections (2), (3), (4), and (5) ofthe affiliate transactionrule !
Empire seeks the Commission’s approval for the proposed transfer of a develop-
mental version of a computer software program for a customer information and
billing software program called Centurion.

The Centurion software was developed, installed and modified by Empire
employees as an effortto deal with the worldwide concerns over expected computer
failures or malfunctions on January 1, 2000. The software is not marketable inits
current form but represents a great value to Empire and its customers when the
capitalized costis comparedto marketalternatives for similar computer programs.
Empire proposes to transfer the developmental version of Centurion software to

* Commission Rule 4 CSR 240-20.015, effective February 29, 2000.
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anunregulated subsidiary affiliate of Empire’s that willinvest substantial additional
time and capital to minimize future operating risks by completing the software
program described, as a “work-in-progress.” In exchange, certain considerations
will be given to Empire, including use of the Centurion software. In consideration
for the transfer of the Centurion computer software program to the unregulated
subsidiary affiliate of Empire, Empire will receive continued use of the Centurion
system, a completed and documented version of the Centurion software, along
with asoftware license, atno costto Empire, and an annual software maintenance
agreement for the first 12 years at no cost to Empire. Transfer of the Centurion
software program to the unregulated subsidiary affiliate of Empire will permit
Empire to avoid expenses in the amount of $2 million for future development and
maintenance costs of the Centurion software program. A perpetual license will be
provided to Empire atno costto Empire, otherthan the consideration already given
by the transfer of the software program.

On November 30, 2001, a Unanimous Stipulation and Agreement was filed by
Empire, Staff, and the Office of the Public Counsel. The parties recommend that
the Commission issue an order that approves the proposed transfer of the
Centurion software under the conditions as setforthinthe Agreement. The parties
agreedthatthe proposed “Contribution of Technology and Software Licensing and
Maintenance Agreement” should be modified in the following respects: 1) the
explanation ofthe materials and services associated with the license is expanded;
2)thetermofthelicensing and maintenance contractisincreased from sevenyears
to 12 years; and 3) a new section is added to address contractual obligations of
the subsidiary regarding access to records pursuant to the discovery process of
the Commission.

In addition to the changes embodied in Appendix A-1, the parties agreed that
paragraph 11 of Empire’s original application would be modified to read:

For purposes of future Missouri rate cases, Empire will guar-
antee that its retail customers will be held harmless from a
ratemaking standpoint if the transfer of the Centurion intellec-
tual property to the subsidiary as described herein, or the
operation ofthe subsidiary, resultsinahigherrevenue require-
mentfor Empireinafuture rate case thanifthe transfer had not
occurred. Empire reserves the right to present evidence and
arguments in any situation where it is alleged that there is a
higher revenue requirement as a result of the transfer or
operation of the subsidiary.

In the Agreement Empire also agrees that it will ensure that the Centurion
software system, after the transfer, will be capable of producing reports containing
the data described in Appendix A-2 to the Agreement. Empire guarantees that its
retail customers will be held harmless if the transfer of the Centurion intellectual
property to the subsidiary, or the operation of the subsidiary, results in a higher
revenue requirement for Empire.
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In its suggestions filed in support of the Agreement, Staff stated:

In order to approve the transfer of the computer software program as recom-
mended by the parties, it will be necessary for the Commission to granta variance
to Empire from the provisions of Sections (2), (3), (4), and (5) of Commission Rule
4 CSR 240-20.015 for so long as the Centurion system is used by Empire.

Commission Rule 4 CSR 240-20.015(1)(B) defines an affiliate transaction as

any transaction for the provision, purchase or sale of any
information, asset, productor service, or portion of any product
or service, between a regulated electrical corporation and an
affiliated entity, and shall include all transactions carried out
between any unregulated business operation of a regulated
electrical corporation and the regulated business operations
of an electrical corporation. An affiliate transaction for the
purpose of this rule excludes heating, ventilating and
air conditioning (HVAC) servicesasdefinedin section 386.754
by the General Assembly of Missouri.

CommissionRule4 CSR 240-20.015(2)(D) prohibits aregulated electrical corpo-
ration from participating in any affiliated transactions which are notin compliance
with this rule, except where a variance is granted by the Commission. In its
application, Empire seeks approval of transfer of a computer software program to
an unregulated affiliate company and also seeks a variance from the provisions
of Sections (2), (3), (4), and (5) of Commission Rule 4 CSR 240-20.015, with
regardtothetransferofthe Centurion software programforsolongasthe Centurion
software system is used by Empire under the terms of the agreement with its
affiliate. Empire has complied with Commission Rule4 CSR 240-20.015(10)(A)1
and4 CSR240-2.060(11). Further,the Commissiondeterminesthatthe proposed
transaction, including the variance, will benefit consumers and is therefore in the
public interest. The Commission will approve the variance.

The Commission concludes that the transfer of the Centurion software pro-
gram from Empire to an unregulated subsidiary affiliated company, which has yet
to be formed, in exchange for the consideration given and agreed to by the parties
in this Agreement, is fair and reasonable. The transfer of the Centurion software
program is in the public interest because it relieves Empire of further costs
associated with completion of the software program while at the same time
providing Empire with use and access to the software program it originally
developed.

IT IS THEREFORE ORDERED:

1. That the Unanimous Stipulation and Agreement filed on November 30, 2001, is
approved.

2. That the proposed transfer of the Centurion software pursuant to the modified
contract contained in Appendix A-1 to the Unanimous Stipulation and Agreement filed on
November 30, 2001, or a document substantially similar thereto, subject to the conditions
contained in paragraphs 4.B and 4.C of the Unanimous Stipulation and Agreement, is
approved.
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3. That the Commission’s approval of the proposed transaction by The Empire District
Electric Company is specifically conditioned upon the parties’ Unanimous Stipulation and
Agreement, a copy of which is attached hereto as Attachment 1.

4. That the request for a variance from Sections (2), (3), (4), and (5) of Commission
Rule 4 CSR 240-20.015is granted with regard to the subject matter of the Centurion software
transaction as described in the Unanimous Stipulation and Agreement filed on November 30,
2001, for so long as the Centurion system is used by The Empire District Electric Company
under the terms of the agreement with its affiliate.

5. Thatnothinginthis order shall be considered a finding by the Commission of the value
for ratemaking purposes of the properties and transactions herein involved.

6. That the Commission reserves the right to consider any ratemaking treatment to be
afforded the properties and transactions herein involved in a later proceeding.

7. That this order shall become effective on January 20, 2002.
8. That this case may be closed on January 21, 2002.

Murray, Lumpe and Forbis, CC., concur
Gaw, C., dissents
Simmons, Ch., absent

Mills, Deputy Chief Regulatory Law Judge

Editor's Note: The Unanimous Stipulation and Agreement in this case has not
been published. Ifneeded, thisdocumentis available in the official case files of the

Missouri Public Service Commission.
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In the Matter of the Application of St. Louis County Water
Company,doing business as Missouri-American Water Com-
pany, for Restatement and Clarification of Its Certificate of
Convenience and Necessity for St. Louis County, Missouri.

Case No. WA-2001-288
Decided January 17, 2002

Water §2. The Commission approved a settlement agreement and granted St. Louis Water
Company, d/b/a Missouri-American Water Company, Certificates of Convenience and
Necessity for Florissant and Webster Groves.

ORDER APPROVING UNANIMOUS SETTLEMENT AGREEMENT,
GRANTING CERTIFICATES OF CONVENIENCE AND NECESSITY,

AND CLOSING CASE

Syllabus:

This case approves a unanimous settlement agreement, grants Applicant a
Certificate of Convenience and Necessity for Florissant and a Certificate of
Convenience and Necessity for Webster Groves, and closes this case.

Procedural History:

On October 31, 2000, St. Louis County Water Company, doing business as
Missouri-American Water Company, filed its application for restatement and
clarification of its Certificate of Convenience and Necessity for St. Louis County,
Missouri.

The Missouri Public Service Commission issued its Order Directing Notice on
November 14. Therein, the Commission established an intervention period of
30 days, ending on December 14, and directed MAWC to serve its application on
each affected municipality and to file proof of service in this case on or before
November 24. MAWC filed proof of service on November 22.

Thereafter, the Cities of Winchester and Maryland Heights jointly moved for
leave to intervene and moved for a hearing on December 12. The City of Chester-
field moved for leave to intervene on December 13. The City of St. Ann applied to
intervene on December 14. On December 15, the Cities and Villages of Ballwin,
Bel-Nor, Bel-Ridge, Bella Villa, Bellerive, Bellefontaine Neighbors, Breckenridge
Hills, Bridgeton, Clayton, Cool Valley, Crestwood, Des Peres, Green Park,
Hazelwood, Manchester, Maplewood, Normandy, Pasadena Hills, Pine Lawn,
Richmond Heights, Riverview, Rock Hill, Town and Country, University City,
Velda City, and Wildwood (Cities and Villages) jointly filed their application to
intervene out-of-time. On December 21, counselfor Companyfiled acopy of aletter
that Company sent to each proposed intervenor. On January 11, 2001, the
Commission grantedinterventionto all applicants, setaprehearing conference for
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January 25, and directed thata proposed procedural schedule be jointly developed
and filed by February 1.

On January 25, the Commission convened the prehearing conference as
scheduled. However, on February 1, the parties did notfile a proposed procedural
schedule; rather, MAWC filed a Motion for Continuance, requesting thatthe due date
for the proposed procedural schedule be reset to February 15. On the same day,
the Staff of the Missouri Public Service Commission filed its concurrence with
MAWC'’s motion. Before the Commission had an opportunity to take up and rule
on MAWC’s motion and Staff's concurrence, MAWC filed its Unanimous Stipulation
and Partial Settlement and Continuance of Remaining Issues on February 7. The
Commission approvedthe Partial Settlementon February 20 and, accordingtothe
terms of the Partial Settlement, granted MAWC a Certificate of Convenience and
Necessity to serve Valley Park.

The orderof February 20 alsorequiredthe partiestofile aproposed procedural
schedule by May 31. On May 24, certain intervenors moved to extend that date to
September 30. Staff and the Office of the Public Counsel both advised the
Commission, on May 30, that they did not object. On June 14, the Commission
granted the motion.

On September 28, the parties filed their Unanimous Settlement Agreement, a
copy of whichis attached hereto as Attachment 1. On October 4, the Commission
directedthe Stafftofile its supporting suggestions by October 12. The Commission
also directed all of the parties to cooperate with Staff in developing suggested
language forthefinal order. Stafffiledits suggestionsin support ofthe Unanimous
Settlement Agreement on October 12.

Because the parties resolved their dispute and entered into a unanimous
settlement agreement, the basic issue of the Commission’s authority to grant the
requested relief was not well-developed. Therefore, on October 24, the Commis-
sion issued its Order Directing Filing, requiring MAWC to brief “ the exact relief
soughtand the Commission’s authority to grant that relief.” MAWC filed its brief on
November 211

In its Brief of November 21, the Company informed the Commission — for the
firsttime inthis proceeding—thatacquisitions ofthe Florissantand Webster Groves
systems are imminent and that it sought prompt approval. However, because
Company had not yet met the statutory preconditions for relief, the Commission
issued its Order Directing Filing on January 9, 2002.

Section 393.170?% authorizes the Commission to grant Certificates of Conve-
nience and Necessity to water corporations. Subsection 2 of that section states
inpart: “Before such certificate shall be issued a certified copy of the charter of such
corporation shall be filed in the office of the commission, together with a verified
statement of the president and secretary of the corporation, showing that it has
receivedtherequired consent ofthe proper municipal authorities.” Missouri Courts

*While only MAWC, as the applicant, was required to brief these points, all of the parties were
invited to file briefs. However, they declined.

2All statutory references, unless otherwise specified, are to the Revised Statutes of Missouri
(RSMo), revision of 2000.
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have uniformly held that municipal permission is a necessary precondition to the
Commission’s grant of a Certificate of Public Convenience and Necessity.?
Becausetherecord did notshowthat MAWC had obtained the necessary municipal
franchises, the Commission directed that MAWC file proof thereof. MAWC com-
plied on January 14.

Discussion:

Background

This case arose out of MAWC's proposed acquisition of the water distribution
assets of the cities of Valley Park, Webster Groves and Florissant in St. Louis
County, Missouri, and MAWC's corresponding need for legal authority to operate
those systems.

In its application, MAWC states that its predecessor-in-interest obtained, in
1902, a perpetual franchise from the no-longer-existing County Court of St. Louis
County, Missouri, to provide public water service throughout the county. In the six
existing incorporated cities of the county, Kirkwood, Webster Groves, Ferguson,
Bridgeton, Pacific, and Florissant, a municipal franchise was also required.
Likewise, a municipal franchise was also required in any subsequently incorpo-
rated city excepttothe extentthat MAWC's predecessor served the residents of that
city prior to its incorporation. With the creation of this Commission in 1913, it was
believedthata certificate of convenience and necessity from the Commission was
also required for MAWC's predecessor to expand its services to previously
unserved county residents.

While both Webster Groves and Florissant already existed as municipal
corporations in 1902, Valley Park was not incorporated until 1917, subsequent to
the County Court franchise granted to MAWC'’s predecessor in 1902. Atthattime,
MAWC's predecessor did not serve any customersin Valley Park. In1982, MAWC's
predecessor sought and obtained limited authority which authorized it to serve a
single housing developmentinValley Park.* Since 1982, Valley Park hasannexed
certain unincorporated sections of the county served by MAWC. Today, MAWC
provides all of the water used by the residents of Valley Park and directly serves
some of those residents. However, MAWC believed that it needed a certificate of
convenience and necessity from this Commission in order to operate the water
distribution system previously belonging to the City of Valley Park and, thereby, to
serve the whole of that city.

Because the closing of the Valley Park transaction was imminent, that aspect
of the case was resolved separately. Valley Park granted the requisite municipal
franchise to MAWC on November 20, 2000, and the Commission granted a
certificate of convenience and necessity to MAWC for Valley Park on February 20,
2001.

°E.g., St. ex rel. PWSD No. 2 of Jackson Co. v. Burton, 379 S.W.2d 593, 599 (Mo. 1964).

‘Inthe Matter of St. Louis County Water Company, Case No. WA-82-141 (Order, issued April
23,1982).



MISSOURI-AMERICAN WATER 87
11 Mo. P.S.C. 3d

The Unanimous Settlement Agreement

The certificate granted on February 20, 2001, concerned only Valley Park,
leaving the issues of Webster Groves and Florissant to be resolved later. Atthe
urging of the parties, the Commission put off the development of a procedural
schedulein orderto permitan attempttoresolve the case by negotiation. Thateffort
was ultimately successful.

The parties have negotiated a resolution of the remaining issues. In their
Unanimous Settlement Agreement of September 28, the parties state that the
passage of Senate Bill 369 during the last legislative session addressed some
of the intervenors’ concerns.® Their remaining concerns were addressed by the
development of ageneric franchise agreement and MAWC's offer to enter into that
agreement with any requesting intervenor.

Staff’s Suggestions

On October 12, 2001, Staff filed its Suggestions in support of the Unanimous
Settlement Agreement. In its terse pleading, Staff states that the Commission
should approve the Unanimous Settlement Agreement and grant the requested
restatement of MAWC's authority because it will permit convenient specification of
MAWTC's authority in the Commission’s records; it will resolve ambiguity and
confusion attending the perpetual franchise granted in 1902; and it will render future
litigation less likely. Staff further recommends that the Commission include
MAWC's Jefferson County service area in the restatement of MAWC's authority as
requested by the parties. Finally, Staff offers certain suggested language for the
Commission’s use.®

What is the Relief Sought by MAWC?

Just what relief does MAWC seek in this proceeding? In its prayer contained
in its Application, MAWC prays that the Commission will

issue its order stating that Applicant has a Certificate of
Convenience and Necessity to provide retail water service to
areas of Jefferson County previously defined in Case
No. 15,297, as well as to all areas of St. Louis County, Mis-
souri, where Applicantis otherwise legally permitted to provide
service consistentwithitslegal relationshipwitheachrespec-
tive incorporated municipality, and that such grant of authority
does notrestrict or limit Applicant’s existing authority under its
perpetual franchise from the St. Louis County Court.

®Relating to municipal control of utility rights-of-way and codified as Sections 67.1830,
67.1832,67.1834, 67.1836, 67.1838, 67.1840, 67.1842, 67.1844, and 67.1846, RSMo Supp.
2001.

®The Commission requested suggested language inits Order Directing Filingissued on October
4. The suggested language supplied consists only of legal descriptions of St. Louis County
and the affected portion of Jefferson County.
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Paragraph 6 of the Application states:

In discussions between the Company and the Com-
mission Staff over the years, it has often been suggested that
the Company should seek torestate and clarify its grandfather
authority. This would permit the Applicant’s authority to be
represented in the Commission’s records in amanner thatis
traditional for other utilities within the state. It would also
eliminate administrative confusion and uncertainty with re-
spect to the interpretation of the perpetual county court fran-
chise, as well as the pragmatic necessity for piecemeal
applications as is deemed necessary at this time for clarifica-
tion of Applicant’s authority to serve the City of Valley Park.

Taking the prayer and Paragraph 6 together, it appears from the Application that
MAWC seeksadeclarationfromthe Commissiontothe effectthatits 1902 St. Louis
County Courtfranchise, plusthe Commission’sorderinCase No. 15,297, together
constitute a certificate of convenience and necessity authorizing MAWC to serve all
ofthe comprehended area without any need for further action of the Commission.”
This interpretation corresponds with MAWC’s announced goal, in Paragraph 6, of
avoiding “piecemeal applications” and also gives meaning to its use of the words
“restatement” and “clarification” in the title of its application.

Because the Application was unclear with respect to the specific relief sought
herein by MAWC, the Commission on October 24 directed MAWC to brief the
Commission as to the specific relief sought and the Commission’s authority to
grant that relief. The other parties were invited to brief these questions, but were
not required to do so. MAWC filed its brief on November 21; no other party filed a
brief.

Inits Brief, MAWC explains that the relief it seeks has changed over the course
of this proceeding?®

The Commission’s Order Directing Filing raises pro-
found questions; but due to negotiations and consequent
changesto the relief requested in the Unanimous Settlement
Agreement, perhapsthose questions are more profound than
necessary under the circumstances now existing. The relief
requested in the Application has been significantly simplified
by the Unanimous Settlement Agreement.

MAWC explains, in its Brief, that its use of the word “restatement” was drawn from
the language of corporate law and that a corporation may “‘restate” its previously

"However, contrary to the scope of relief soughtin the prayer, Paragraph 7 of the Application
states, “Areas specifically defined in Jefferson County by prior order of this Commission are
unaffected by this application, as this Application refers only to St. Louis County.”

8 Brief of St. Louis County Water Company d/b/a Missouri-American Water Company in
Response to Order Directing Filing, p. 1 (filed on November 21, 2001).
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amended articles into one document in the interest of housekeeping.™ The term
“clarification,”inturn, “was usedto indicate thatno declaration about the past status
was necessary.”® Borrowed from Section 392.530, the term was employed to
signify that a grant of authority now did not imply that authority had not existed
previously.'? The Brief states that the relief sought in the Application has been
superseded by the Unanimous Settlement Agreement. That document includes
the following prayer for relief:?

Wherefore, the undersigned being the attorneys of
record for all of the parties in the instant case, herewith
Stipulate and Agree thatthe Commission may issue its Order
restating and clarifying Applicant’s Certificate of Convenience
and Necessity for St. Louis County, Missouri, and those por-
tions of Jefferson County previously authorized in Case
No. 15,297. Intervenors have no objection to inclusion of the
Intervenor Cities identified herein withinthe certificated area or
totheinclusion ofthe remainder of St. Louis County andthose
other Cities who did not choose to intervene following receipt
of notice as directed by the Commission’s Order of Novem-
ber 24, 2000. In addition, Applicant herewith requests expe-
dited approval of the instant Unanimous Settlement Agree-
ment so that it may honor the request of the City of
Webster Groves, Missouri, to provide water service within such
city consistent with afranchise agreementheretofore awarded
to Applicant by such City.

Contrary to the assertion of MAWC's Brief, it does not appear that the Unani-
mous Settlement Agreement seeks relief different from that sought in MAWC'’s
original application. Indeed, the Unanimous Settlement Agreement elsewhere
states:

° Brief of St. Louis County Water Company, p. 2.

0]d.

1 Section 392.530 provides: “Sections 392.361 to 392.520 are enacted in part to clarify and
specify the law existing prior to September 28, 1987. Any specific grant of authority to the
commission contained in those provisions shall not be construed as indicating or meaning that
the commission did not possess such authority under the law existing prior to September 28,
1987."

2 Unanimous Settlement Agreement, p. 4 (emphasis deleted). The prayer for relief contains
arequest for expedited treatment. Commission Rule 4 CSR 240-2.080(17) requiresthat: “[a]ny
party seeking expedited treatmentin any case shallinclude in the title of the pleading the words
“Motion for Expedited Treatment.” The pleading shall also set out with particularity the
following: (A) The date by which the party desires the commission to act; (B) The harm that
will be avoided, or the benefit that will accrue, including a statement of the negative effect,
or that there will be no negative effect, on the party’s customers or the general public, if the
commission acts by the date desired by the party; and (C) That the pleading was filed as soon
as it could have been or an explanation why it was not.” The Unanimous Settlement
Agreement does not meet the requirements of this rule.
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Accordingly, Intervenor Cities have no further objections to the
granting of the relief requested in the Application. Similarly,
Staff and the Office of the Public Counsel have no objection to
the granting of the relief requested in the Application.t®

Unlike the Unanimous Settlement Agreement, MAWC's Brief does seek a
different form of relief. MAWC's Brief states:'*

Implications in the Application that some declaration was
requested fromthe Commissionwithrespecttothe “perpetual
franchise” held by the Applicant (hereinafter explained), have
been eliminated. What is requested now, is simply a Certifi-
cate of Convenience and Necessity without regard to the
presence or absence of any other rights which may or may not
be held by the Applicant.

* * %

Whatis soughtinthis case, is a pronouncement from
the Commission that the Applicant has now been afforded all
the authority from the Commission that is necessary regard-
less of any pre-existing rights, for the Applicant to provide
service inthe areas described in the Application. * * * [A]llthe
Company actually needed was Commission authority to serve
in several areas where the Company itself conceded no
exemption or prior rights existed.

Rather than a declaration or restatement to the effect that MAWC's original
county franchise constitutes sufficient authority to provide water service in every part
of St. Louis County without the need for further Commission action, MAWC now
seeks a Certificate of Convenience and Necessity from this Commission encom-
passing all of St. Louis County. MAWC's Brief states:*®

All the requirements for the award of an initial Certificate
required by 4 CSR 240-2.060 were met in the Applicant’s
verified Application. The relief requested by the Unanimous
Settlement Agreement, i.e. permission to serve the legally
described areas of all of St. Louis County, should be easily
within the Commission’s authority to authorize.

MAWC's Brief goes on to state an alternative scope of relief:!6

But acquisitions of the systems of both Webster Groves and
Florissant are presently pending, and certification from the
Commission forthe Companytoservethose areasisacritical
precondition to completion of those transactions. If, regard-
lessofthereason, the Commission does notfeel comfortable

£ Unanimous Settlement Agreement, p. 2.

“ Brief of St. Louis County Water Company, pp. 1 and 2-3.
> Brief of St. Louis County Water Company, p. 6.

®d.
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issuing an Order defining the Company’s certificated area to
include the totality of St. Louis County, it should at least autho-
rize certification for the cities of Florissantand Webster Groves.

To sum up: having examined the Application, the Unanimous Settlement
Agreement, Staff’'s Suggestions in Support of the Unanimous Settlement Agree-
ment, and MAWC's Brief, the Commission determines that MAWC seeks a
Certificate of Convenience and Necessity encompassing all of St. Louis County,
Missouri, plus that portion of Jefferson County, Missouri, that MAWC is already
authorizedto serve underaprior order of this Commission. Inthe alternative, MAWC
seeks a Certificate of Convenience and Necessity authorizing it to serve the cities
of Florissant and Webster Groves in St. Louis County, Missouri.

The Commission’s Authority to Grant the Requested Relief

Section 393.170 authorizes the Commission to grant Certificates of Conve-
nience and Necessity to water corporations:

1. No gas corporation, electrical corporation,
water corporation or sewer corporation shall begin construc-
tionofagas plant, electric plant, water system or sewer system
without first having obtained the permission and approval of
the commission.

2. No such corporation shall exercise any right
or privilege under any franchise hereafter granted, orunderany
franchise heretofore granted but not heretofore actually exer-
cised, orthe exercise of which shall have been suspended for
more than one year, without first having obtained the permis-
sion and approval of the commission. Before such certificate
shall be issued a certified copy of the charter of such corpora-
tion shall be filed in the office of the commission, together with
a verified statement of the president and secretary of the
corporation, showingthatithasreceived the required consent
of the proper municipal authorities.

3. The commission shall have the power to
grantthe permission and approval herein specified whenever
it shall after due hearing determine that such construction or
such exercise of the right, privilege or franchise is necessary
or convenient for the public service. The commission may by
its order impose such condition or conditions as it may deem
reasonable and necessary. Unless exercised within a period
of two years from the grant thereof, authority conferred by such
certificate of convenience and necessity issued by the com-
mission shall be null and void.

Subsection 1 of Section 393.170 prohibits the construction of utility plant
without prior approval of the Commission. It has been interpreted as applying to
a utility’s initial entry into public service. The application presently pending before
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the Commission does not seek authority to construct any utility plant and this is
hardly MAWC's initial entry into public service. Subsection 3 of Section 393.170,
in turn, specifies how the Commission shall exercise the authority granted in
Subsections 1 and 2;italso authorizes the Commission to impose conditions on
grants of authority under Subsections 1 and 2.

Subsection 2 of Section 393.170 is the provision applicable to this matter. It
prohibits the “exercise [of] any right or privilege under any franchise hereafter
granted . . . without first having obtained the permission and approval of the
commission.” The intent of the legislature as expressed in a statute must be
determined from the language used, giving the words their plain and ordinary
meaning.t” The plain and ordinary meaning of a word is found in the dictionary.®
“Hereafter” means “after this”; and “hereafter granted” therefore refers to a
franchise granted after the effective date of Section 393.170.2.1° According to the
“historical and statutory notes” in Vernon’s Annotated Missouri Statutes, this
section originated in Missouri Laws of 1913.2 The franchise granted by the
St. Louis County Court to MAWC's predecessor in 1902 was not, therefore,
“hereafter granted” with respect to a statute first effective in 1913.

Subsection 2 alsorequiresthe “permission and approval” of the Commission
priortothe exercise ofanyrightor privilege “under any franchise heretofore granted
but not heretofore actually exercised, or the exercise of which shall have been
suspended for more than one year[.]” “Heretofore” means “previously”; and
“heretofore granted” therefore refers to a franchise grantedbefore the effective date
ofthe Section 393.170.2.2* Ashasbeenshown, MAWC's franchise, granted by the
St. Louis County Court in 1902, was indeed granted before the statute became
effective in 1913. However, this authority is not a blanket authority with respect to
such prior franchises, but is limited, by the plain language of the statute, to only
those franchises (1) not“heretofore” actually exercised or (2) the exercise of which
has been suspended for more than one year. The meaning is that Commission
approvalisnotnecessarywhere service was already actually being provided under
afranchise granted prior to 1913; otherwise, Commission approval is necessary.

Sofarasthepresentrecordreveals, althoughthe St. Louis County Courtin 1902
granted a franchise extending to “all public highways as they now exist, or as
hereafter may be laid out or open within the present limits of St. Louis County,”
MAWC's predecessor had not, by 1913, actually extended water service to all parts
of St. Louis County. A question then necessarily arises whether, with respect to
those still unserved portions of the county, the franchise had not yet been “actually
exercised” within the meaning of the statute as of its effective date in 1913?

However, the Commission need notresolve the question stated abovein order
to resolve this contested case. So far as the record reveals, the only areas in

' State ex rel. Riordan v. Dierker, 956 S.W.2d 258, 260 (Mo. banc 1997); Blue Cross and
Blue Shield of Kansas City, Inc., v. Nixon, 26 S.W.3d 218, 228 (Mo. App., W.D. 2000) (en banc).

8 Curry v. Ozarks Electric Corp., 39 S.W.3d 494, 496 (Mo. banc 2001).
¥ American Heritage Dictionary, Second College Edition (1985), at 607.

2 At page 610.
2 American Heritage Dictionary, supra.
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St. Louis County towhich MAWC presently proposesto extend service are the cities
of Florissant and Webster Groves. These cities were both already incorporatedin
1902 and, consequently, the 1902 county franchise could not, and did not, authorize
MAWC's predecessor-in-interest to serve them.?> Only with the express permis-
sion of each of those cities could MAWC extend service to them.2®> That was true
in 1902, it was true in 1913 and it is still true today.

Whether or notthe 1902 county franchise authorized MAWC's predecessor-in-
interest to serve Florissant and Webster Groves, that franchise could not, and did
not, relieve MAWC of the necessity of obtaining a Certificate of Convenience and
Necessity from this Commission with respect to those cities. “[T]he state as the
sovereign power may condition the exercise of a privilege granted by one agency
upon approval of another. Such was done in the passage of the Public Service
Commission Act, particularly instanced in the commission’s authority to grant or
withhold certificates of convenience and necessity[.]"** The effect of the
Commission’s Certificate of Convenience and Necessity is notto “confer any new
powers upon [an applicant]”; rather, it permits the applicant “to exercise the rights
and privileges presumably already conferred uponitby state charterand municipal
consent.”?®

Certificates of Convenience and Necessity

MAWC has met the statutory precondition for the certificates it seeks by
submitting proof that it has obtained the necessary municipal franchises.? All of
the parties have, by joining in the Unanimous Settlement, consented to the issue
ofthese certificates. Itremains only forthe Commission to determine whether “after
due hearing . . . such exercise of the right, privilege or franchise is necessary or
convenient for the public service.”?

As for the statutory reference to a hearing, the Commission determines that,
since all of the parties agree that the requested certificates be granted and since
there are norequestsforahearing, nohearingis necessary.?® Inview of the unusual
nature ofthis case, the Commissionwill waive compliance with Commission Rule
4 CSR 240-2.060, (1) and (4). Based on the Application and other pleadings of
record, the Commission finds that St. Louis County Water Company lawfully does

2 See Exhibit B to Application, at pp. 34-35: “At the time of the franchise granted by the St.
Louis County Court . . . there were in existence a number of incorporated cities in St. Louis
County.... The St. Louis County Courthad nojurisdiction over the roads in these incorporated
cities and the roads and streets in these incorporated cities were not county highways to
which the franchise of the St. Louis County Courtwas applicable. The St. Louis County Court
had no power to and did not attempt to grant franchises for the use of the streets in those
cities.”

#The consent of the municipality is an “absolute prerequisite.” St. ex inf. Shartel ex rel. City
of Sikeston v. Missouri Utilities Co., 331 Mo. 337, 350, 53 S.W.2d 394, 399 (Mo. banc 1932).

% Shartel, supra, 331 Mo. at 347-348, 53 S.W.2d at 397.
% Shartel, supra, 331 Mo. at 350-351, 53 S.W.2d at 399.
% Section 393.170.2.
# Section 393.170.3.

% State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App., W.D. 1989).
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business as Missouri-American Water Company and is a water corporation,
subject to the jurisdiction of this Commission. The Commission further finds that
MAWC presently serves some 300,000 customers in St. Louis County and a
portion of Jefferson County pursuant to authorization by this Commission and
various other governmental bodies. MAWC is the largest single water corporation
in the state of Missouri.2®> MAWC presently serves some citizens of Florissant and
provides all of the water which the city distributes to the rest. MAWC also serves
some residents of Webster Groves and supplies some of the water that the city
distributes to the rest.

The Commission has historically considered arange of factorsin determining
whether or not to grant a Certificate of Convenience and Necessity:

The PSC has authority to grant certificates of convenience and
necessity when it is determined after due hearing that con-
struction is “necessary or convenient for the public service.”
Theterm“necessity” does notmean “essential” or “absolutely
indispensable”, but that an additional service would be an
improvementjustifyingits cost. Additionally, whatis necessary
and convenient encompasses regulation of monopoly for
destructive competition, prevention of undesirable competi-
tion, and prevention of duplication of service. The safety and
adequacy offacilities are proper criteriain evaluating necessity
and convenience as are the relative experience and reliability
ofcompeting suppliers. Furthermore, itis withinthe discretion
of the Public Service Commission to determine when the
evidence indicates the public interest would be served in the
award of the certificate.

Inthe presentcase, nonew constructionis proposed. Rather, thelarge, private,
regulated utility that already supplies the greater part of the water used by the
residents of Florissant and Webster Groves will acquire those cities’ existing
distribution systems and will provide water service directly rather than through the
intermediary of the city. The result will necessarily be a more efficient, integrated
system. An economy of scale should result in reduced costs for maintenance,
administration and billing and collection, but no information has been provided as
to present or future rates.

Based on the foregoing, the Commission concludes that the Unanimous
Settlement Agreement should be approved and the requested Certificates of
Convenience and Necessity granted.

IT IS THEREFORE ORDERED:

1. That the Unanimous Settlement Agreement filed by the parties on September 28,
2001, is approved.

#2001 Annual Report of the Missouri Public Service Commission, p. 48.

% State exrel. Intercon Gas, Inc. v. Public Service Commission of Missouri,848 S.W.2d 593,
597-598 (Mo. App., W.D. 1993).
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2. That the Commission waives compliance with Commission Rule 4 CSR 240-
2.060, (1) and (4).

3. That St. Louis County Water Company, doing business as Missouri-American Water
Company, is granted a certificate of public convenience and necessity to own, operate,
control, manage, and maintain public drinking water facilities and to render drinking water
service to the public within the City of Florissant, Missouri, located in St. Louis County, Missouri.

4. That St. Louis County Water Company, doing business as Missouri-American Water
Company, is granted a certificate of public convenience and necessity to own, operate,
control, manage, and maintain public drinking water facilities and to render drinking water
service to the public within the City of Webster Groves, Missouri, located in St. Louis County,
Missouri.

5. That this order shall become effective on January 27, 2002.

6. That this case may be closed on January 28, 2002.
Murray, Lumpe, and Forbis, CC., concur.

Gaw, C., dissents, with dissenting opinion to follow.
Simmons, Ch., absent.

Thompson, Deputy Chief Regulatory Law Judge

DISSENTING OPINION OF COMMISSIONER STEVE GAW

Irespectfully dissentbecause the parties have failed to provide any information
from which this Commission may determine whether it is in the public interest to
grant the requested certificates.

The Missouri Supreme Court has said that “the single question presented” to
this Commission is whether “the exercise of the franchise . . . is necessary or
convenient for the public service.”™! The Western District has said, “[I]tis within the
discretion of the Public Service Commission to determine when the evidence
indicates the public interest would be served in the award of the certificate.”? Yet,
the record in this case contains nothing with respectto this point. The Company’s
original Application, filed on October 31, 2000, does not address the acquisition
ofthe Florissantand Webster Groves distribution systems. Nowhereintherecord,
for example, is there any indication as to the rates that the Company will charge in
Florissant and Webster Groves. Will those rates be higher or lower than the
charges those citizens are paying now? The Commission simply does not have
this information in the record. There is not enough evidence in this case by which
the Commission may determine, in the words of the Western District, that “the
public interest would be served in the award of the certificate.”?

#Gt. exinf. Shartel exrel. City of Sikeston v. Missouri Utilities Co., 331 Mo. 337,349,53 S.W.2d
394, 398 (Mo. banc 1932).

#St. ex rel. Intercon Gas, Inc. v. Public Service Commission of Missouri, 848 S.W.2d 593,
597-598 (Mo. App., W.D. 1993).

#d.
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Furthermore, the Commission could have held local public hearings in
Florissantand Webster Groves, on appropriate public notice, in order to hear from
the affected ratepayers on the desirability of this transaction. Asitis, the Commis-
sionis granting these certificates without knowing whether the public received any
notice thatsuchathingwasimminent. | cannotsay, based uponthe presentrecord
inthis case, thatthe proposedtransactionis oris notinthe bestinterestof the public.
I am not completely confident that this Commission has been made aware of all
that this transaction involves. With proper development of the record, | very well
could have agreed with the decision of the majority. As itis, my duty to determine
whether this transaction is in the public interest cannot be fulfilled.

For these reasons, | respectfully dissent.

In the Matter of an Investigation into Public Utility Emergency
Preparedness.*

Case No. O0-2002-202
Decided January 24, 2002

Security Issues 8 1. The Commission accepted Staff’s report summarizing the findings of
its survey concerning the preparedness of Missouri utilities for disaster and emergency
situations.
Public Utilities 8 1. The Commission accepted Staff’s report summarizing the findings of its
survey concerning the preparedness of Missouri utilities for disaster and emergency
situations.

ORDER ACCEPTING REPORT AND
DIRECTING PUBLICATION AND
DIRECTING FILING

On October 23, 2001, the Commission’s Staff filed a motion to establish an
investigative case. Staff proposed to survey Missouri utilities concerning their
preparedness for disaster and emergency situations including procedures for
dealing with terrorist threats or attacks.! Staff proposed presenting its findings
periodically to the Commission and to file a formal report by December 31, 2001.

The Commission issued its Order Establishing Case on October 31, 2001.
Staff filed an update of its activities on December 14, 2001. Stafffiled its reporton
December 31, 2001. The report includes a statement titled “Best Practices for
Improving Security” for Missouri utilities foremergency and disaster preparedness
that Staff developed based upon its evaluation of the survey results, application of
its expertise, and similar industry documents.

*See page 000 for anotherorderinthis case. The case numberinthis case was later changed
to AO-2002-202.

The Commission and Staff have worked closely with the Missouri State Emergency
Management Agency and with Missouri’'s Homeland Security programs and will continue to
do so.
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The Commission has reviewed the report. OnJanuary 22,2002, the Commis-
sion discussed and reviewed the information presented in the report with Staff
during the Commission’s regular agenda. The Commission accepts Staff's
report.

As aresult of the Staff report and the Commission’s review and consideration
of the matters presented, the Commission determines that there is a continuous
needtodisseminateinformationandtoreview proceduresand prepareresponses
for natural and man-made disasters that affect Missouri utilities and their custom-
ers in meeting essential needs for energy, communications, water and sanitary
services critical to the health, welfare and safety of citizens and vital to economic
developmentand performance. Therefore, the Commissiondirects Staffto publish
the Best Practices for Improving Security by publishing the same on the
Commission’s website and by mailing this document to utility companies and to
municipal and cooperative organizations operating utility systems. The informa-
tion provided may also include contactinformation for the Commission’s Staff and
for other state agencies and officials with responsibility for homeland security and
for disaster preparedness.

In addition, Staff shall prepare and file a follow-up report within 120 days. The
reportshould presentinformation thatthe Staff collects to supplementorcomplete
survey information, information obtained by Staff in providing field assistance or
investigating utility operationsinthe state, and information obtained from state and
local officials regarding emergency planning, preparedness and response. Staff
should also describe internal structures and lines of communication and authority
within the Commission specifically associated with coordinating information,
responses and assistance regarding emergency planning, preparedness and
response.

IT IS THEREFORE ORDERED:

1. That Staff's report filed on December 31, 2001, is accepted.

2. That “Best Practices for Improving Security” shall be published on the Commission’s
website and by mailing this document to utility companies and to municipal and cooperative
organizations operating utility systems. The information provided may also include contact
information for the Commission’s Staff and for other state agencies and officials with
responsibility for homeland security and for disaster preparedness.

3. That the Commission’s Staff shall prepare a follow-up report as described in this
order and file the same within 120 days of the effective date of this order.

4. That this order shall become effective on February 3, 2002.

Keith Thornburg, Regulatory Law Judge, by delegation of authority pursuant to
Section 386.240, RSMo 2000.
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In the Matter of the Joint Application of Union Electric Company
and Gascosage Electric Cooperative for an Order Approv-
ing a Change in Electric Service Supplier for Certain Union
Electric Company Customers for Reasons in the Public
Interest; Authorizing the Sale,Transfer, and Assignment of
Certain Electric Distribution Facilities, Substations, and
Easements from Union Electric Company to Gascosage
Electric Cooperative; and Approving the First Amendment
to the Union Electric Company and Gascosage Electric
Cooperative Territorial Agreement.

Case No. EO-2002-178
Decided January 24, 2002

Electric 8 6. The Commission found that the amendment to the agreement, which modified
the designated boundaries in Camden and Miller Counties, transferred structures and assets,
and changed the supplier for certain customers was not detrimental to the public interest.
Electric § 11. The Commission found that it had jurisdiction over the territorial agreement
between an electric cooperative and a regulated electric utility pursuant to subsection
394.312, RSMo.

Electric 84. The Commission found that the amendment to the agreement, which modified
the designated boundaries in Camden and Miller Counties, transferred structures and assets,
and changed the supplier for certain customers was not detrimental to the public interest.
Electric 84.1. The Commission found that the amendment to the agreement, which modified
the designated boundaries in Camden and Miller Counties, transferred structures and assets,
and changed the supplier for certain customers was not detrimental to the public interest.

APPEARANCES

William B. Bobnar, Associate General Counsel, Ameren Services, One
AmerenPlaza, 1901 Chouteau Avenue, Post Office Box66149, MC 1310, St. Louis,
Missouri 63166-6149, for Union Electric Company, d/b/a AmerenUE.

Victor S. Scott andLisa Cole Chase, Andereck, Evans, Milne, Peace & Johnson,
700 East Capitol Avenue, Post Office Box 1438, Jefferson City, Missouri 65102, for
Gascosage Electric Cooperative and the employees of Gascosage Electric Coop-
erative.

John B. Coffman, Deputy Public Counsel, Office of the Public Counsel, Post
Office Box 7800, Jefferson City, Missouri 65102, for the Office of the Public Counsel
and the public.

Robert Franson, Associate Counsel, Missouri Public Service Commission,
Post Office Box 360, Jefferson City, Missouri 65102, for the Staff of the Missouri
Public Service Commission.

REGULATORY LAW JUDGE: Nancy Dippell, Senior Regulatory Law Judge




UNION ELECTRIC 99
11 Mo. P.S.C. 3d

REPORT AND ORDER

Syllabus: This order approves the amendment of the territorial agreement
between Union Electric Company, d/b/a/ AmerenUE, and Gascosage Electric
Cooperative, approvesthe change of electric supplier forapproximately 1200 struc-
tures, and approves the transfer of assets between the companies.

Procedural History

On October 10, 2001, Union Electric Company, d/b/a AmerenUE, and the
Gascosage Electric Cooperative filed a joint application requesting that the
Missouri Public Service Commission issue an order: (1) approving a change in
the electric supplier for approximately 1200 structures in and around the cities of
Brumley and Ulman from AmerenUE to Gascosage pursuant to Section 393.106,
RSMo 2000%; (2) authorizing the sale, transfer, and assignment of certain substa-
tions, electric distribution facilities, easements, and other assets pursuant to
Section 393.190; (3) approving the Applicants’ First Amendment to the existing
Territorial Agreement pursuantto Section 394.312; (4) findingthatthe amendment
to the territorial agreement will not impair AmerenUE’s certificates of public
convenience and necessity, except as specifically limited by the amendment;
(5) approving AmerenUE’s change to its tariffs; (6) authorizing AmerenUE to
perform in accordance with the terms of the First Amendment to Territorial
Agreement and the Contract for Purchase and Sale of Distribution Facilities; and
(7) granting such other relief as deemed necessary.

The Commissionissued an Order and Notice on November 6, 2001, directing
partieswishingtointerveneinthe casetodosoby November 26,2001. Notice was
also sent to the county clerks, county commissions, legislative representatives,
and newspapersinthe affected areas. Applicationstointervene werereceived and
grantedforthe International Union of Operating Engineers Local No. 148, AFL-CIO;
the International Brotherhood of Electrical Workers Local 1455, AFL-CIO; and the
employees of Gascosage.? The Local 148 and Local 1455 requested leave to
withdraw which was granted at the evidentiary hearing on January 8, 2002. The
employees of Gascosage remain parties but presented no evidence.

On January 7, 2002, AmerenUE, Gascosage, and the Staff of the Missouri
Public Service Commission filed a Nonunanimous Stipulation and Agreement
stating that: a) the territorialagreementis notdetrimental to the publicinterestand
should be approved; b) the change in electric supplier is in the public interest for
reasons otherthanrate differentialand should be approved; and c) the transferand
assignment of assets between AmerenUE and Gascosage is not detrimental to
the public interest and should be approved.

! Further statutory references are to the Revised Statutes of Missouri 2000 unless otherwise
noted.

? The Gascosage employees that were granted intervention are: Karl Brandt, Deborah
Alexander, Georgia Alexander, Wilford Alexander, Ethel M. Allen, Mike Allen, James Clark,
Debbie Doyle, Kim Doyle, Robert Fox, Aaron George, Carmen Hartwell, Robert Hathaway,
Travis Hauck, Brent Holtsclaw, Ray Howser, Beverly Hueston, Dwight Humphrey, Donna
Irvin, Dawn Keeth, Shawn Lipscomb, Tony Martin, Travis Martin, Wilbert Medlen, Billy Null,
Larry Prater, Janet Rigsby, Craig Rivera, JR Scott, Robbie Yoakum, and Gayle Prater.
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The Office of the Public Counsel was not a signatory to the agreement. Public
Counselrefusedto take a position regarding whether the application in its entirety
is detrimental or beneficial to the public interest. Public Counsel stated that it
objected to the stipulation and agreement and requested that the Commission
consider all the relevant factors and not base its decision solely on the agreement
ofthe other parties. Because the Commission was already holding an evidentiary
hearing on the issues, Public Counsel did not request that a hearing be held on
the stipulation and agreement.

AmerenUE filed direct testimony on October 30, 2001, and Gascosage filed
direct testimony on November 28, 2001. Rebuttal testimony was filed by Staff on
December 18, 2001.

The Commission held an evidentiary hearing on January 8, 2002. All parties
wererepresented atthe evidentiary hearing with the exception of the unionswhose
request to withdraw was granted at the hearing.

One individual, Mr. Sidney John Doerhoff, although not an intervenor in the
case, was granted permissionto presentoral testimony at the evidentiary hearing.
Mr. Doerhoff was also subject to cross-examination. Public Counsel did not
present any direct or rebuttal testimony; however, the Public Counsel did cross-
examine witnesses and present exhibits on cross-examination.

Findings of Fact

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The positions and arguments of all of the parties have been
considered by the Commission in making this decision. Failure to specifically
address a piece of evidence, position or argument of any party does not indicate
thatthe Commission has failed to consider relevant evidence, butindicates rather
that the omitted material was not dispositive of this decision.

AmerenUE is a public utility engaged in providing electric service to the public
inthe state of Missouri, subjecttothe jurisdiction ofthe Commission. AmerenUE’s
principal place of business islocated in St. Louis, Missouri. Gascosageisarural
electric cooperative corporation engaged in distributing electric energy and service
to its members in Camden, Miller, Maries, Phelps, and Pulaski Counties in
Missouri. Gascosage’s principal place of business is located in Dixon, Missouri.
Gascosage is not subject to Commission regulation of its service or rates.

AmerenUE and Gascosage previously submitted a territorial agreement that
was approved by the Commission in Case No. EO-98-279.2 Under the approved
territorial agreement, the Applicants have specifically designated boundaries for
the provision of electric service to new structuresin Camden, Miller, Maries, Phelps,
and Pulaski Counties. Inthe currentapplication, the Applicants’ requestto amend
theirterritorialagreementby modifying the designated boundariesin Camdenand
Miller Counties.

% In the Matter of the Application of Union Electric Company and Gascosage Electric
Cooperative for Approval of a Written Territorial Agreement Designating the Boundaries of
Each Electric Service Supplier Within Portions of Camden, Miller, Maries, Pulaski, and
Phelps Counties, Missouri.
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As partofthe agreement, the electric supplier for approximately 1200 structures
willbe changed from AmerenUE to Gascosage. Inorderto provide servicetothese
customers, certain assets described in the Contract for Purchase and Sale of
Distribution Facilities will also be transferred from AmerenUE to Gascosage. Thus,
the parties have requested that the Commission approve the transfer of assets,
the change of electric suppliers, and the amendment to the territorial agreement.

The Applicants provided a metes and bounds description of the amended
electric service areas and maps depicting the areas. The amended territorial
agreement does not affect the rights of any other electric service provider in the
territory.

The standard for approval of the territorial agreement and the transfer of assets
is that the territorial agreement and the transfer are not detrimental to the public
interest. The standard for approval of a change of electric suppliers is that the
transferisinthe publicinterest. Thus,the Commissionwillexamine alltherelevant
factors to determine the benefits and detriments of this proposal.

Elimination of the Duplication of Facilities

The first factor the Commission will consider in deciding the appropriateness
of the amendmentto the territorial agreementis the extent to which the agreement
eliminates or avoids unnecessary duplication of facilities. The Commission
previously found the territorial agreement between the parties to eliminate the
duplication of facilities. Gascosage’s witness testified that the territorial agree-
ment would continue to eliminate any future duplication of facilities because there
will continue to be exclusive rights, with regard to these companies, to serve
customers within the boundaries of the amended territorial agreement. The
amendment to the agreement, as in the original agreement, designates the
boundaries of the exclusive electric service area for service of new structures.

The Commission finds that the agreement continues to be designed to avoid
duplication of facilities. The Commission finds that approval of the territorial
agreement signed by AmerenUE and Gascosage would avoid future duplication
of facilities.

Ability to Provide Adequate Service

Second, the Commission will consider the ability of each party to the territorial
agreement to provide adequate service to the customers in its exclusive service
area. Underthe terms ofthe amendmentto the territorial agreement, approximately
1200 customers and 225 miles of electric line will be transferred to Gascosage.
Gascosage currently serves approximately 7,800 customers with 1,265 miles of
electric distribution line. Gascosage presented testimony that it has 32 full-time
employees and has hired three new employees in anticipation of the application
being approved. Gascosage also presented testimony that it has adequate
equipmentand main office facilities to provide service to the additional customers.

No party indicated any concern or presented any evidence questioning the
ability of Gascosage to provide adequate service to the customers in this service
area. There was also no evidence presented which would lead the Commission
to conclude that AmerenUE’s ability to provide service to its remaining customers
would be compromised by this transfer.



102 UNION ELECTRIC
11 Mo. P.S.C. 3d
The Commission finds that AmerenUE and Gascosage are capable of ad-
equately and safely providing the electric power supply, service, and maintenance

needs of the customers in their service areas as designated in the proposed
amended territorial agreement.

Effect on Current Customers

The third area for Commission concern is the effect of approval of the territorial
agreement on customers of the Applicants. The Applicants presented testimony
that the transfer of assets and the change of electrical supplier that will result from
theapproval ofthe amendmenttotheterritorialagreementwillimpactthe 1200 cus-
tomers whose service will be switched.

The evidence showed that the effects on the current customers of Gascosage
were positive. Gascosage presented testimony thatno rateincrease was expected
to its current customers because of the proposed amendment to the territorial
agreement. Gascosage and AmerenUE also presented substantial evidence that
many of Gascosage’s current customers would benefit from proposed future
improvements to the system.

AmerenUE’s Brumley substation presently provides electric service to many of
the customers that are proposed to be transferred. After the transfer, Gascosage
intends to connect the transferred facilities into the transmission grid of its
transmission cooperative, Sho-Me Power Cooperative. Sho-Me Power plans to
build a 69 kV transmission line from its Montreal substation to Brumley. Sho-Me
Power’s transmission lines will be in a better location to serve the Equiline pump
station in Pulaski County than AmerenUE’s lines which are currently serving the
pump station. There was no disagreement that this was a more desirable
arrangement for providing electric service in that area.

There was also evidence presented that the customers in the proposed
transferareaandthe areaitselfare more similartothe customersand service area
of Gascosage than AmerenUE’s typical customer and service area. Because of
the location of the customerswithinthe service area, they are currently being served
by older facilities that have had some service problems in the past. The Applicants
presented evidence of prior service complaints brought against AmerenUE by
customers in the proposed transfer area.

In the southeastern corner of Gascosage’s service territory there are several
small towns currently being served by a single feeder line. The Applicants
presented evidence that by altering the service area in the manner proposed,
Gascosage, throughits generationand transmission cooperative, Sho-Me Power,
willbe able to provide additional substationsinits service territory and provide loop
feed service between the communities of Brumley, Ulman, and Iberia. This will
provide enhanced service to Gascosage’s current customers in these areas and
tothe customerstransferred from AmerenUE. Thetestimony ofthe Applicantsand
from Staff showed that loop feed transmission would improve electric service
reliability and respond to the previous customers’ requests for improved service.

Gascosage also has plansto build additionalthree-phase lines and, initslong-
range plan, intends to build several distribution loop feeds that will provide the
areas of Crocker and Brumley with greater reliability. The additional three-phase
line willalso helpregulate voltage problemsinthe area. The evidence showed that



UNION ELECTRIC 103
11 Mo. P.S.C. 3d

for engineering reasons, it would not be economically feasible for AmerenUE or
Gascosage to make these future modifications without the realignment of territory
as proposed in the application.

No action will be required on the part of the customers for the cutover, and only
a momentary outage will occur. The Commission finds that after the transfer,
Gascosage will be able to safely and adequately provide electric service to the
transferred customers. Inaddition, the Commissionfinds thatfor some customers
the service will be provided more efficiently and more reliably.

Testimony regarding the rates for the transferred customers was also pre-
sented. Gascosage has a differentrate structure than AmerenUE. Because ofthe
different rate structures, the rate changes will vary depending on the usage of the
customer. The“customercharge”willincrease from$7.25for AmerenUE to $15.00
for Gascosage. This is the cost to the customer regardless of the amount of
electricity used in a month. After payment of the “customer charge,” a customer’s
annual bill willincrease or decrease depending on the time of year and amount of
electricity used. The evidence showed that, generally, if a customer has a high
summer usage then Gascosage rates are more favorable. The evidence also
generally showed that if a customer has a low usage the annual electric cost will
increase.

Public Counsel did not take a position as to the benefit or detriment to the
general public of these transfers. Public Counsel provided a table showing a
comparisonof AmerenUE and Gascosage’sratesforthe customersinthetransfer
area during its cross-examination of AmerenUE’s witness, and the parties stipu-
lated to its admission. Public Counsel did not, however, present any witness or
other evidence to analyze this information. Gascosage’s witness testified that
merely looking atthe percentage increase or decrease to a customer’s annual bill
would be misleading. For instance, Mr. Greenlee testified that if a customer had
averylowusage fortheyear, theincrease would appearasaverylarge percentage,
butthe actual dollarincrease may be very small. Also, many ofthe customers have
more than one meter or do not use the location as their primary residence. These
factors may skew the overall results.

The Commission has considered all the relevant evidence related to the effect
on currentcustomers of AmerenUE and Gascosage including rate increases and
decreases, increased efficiency, and increased reliability. Even though some
customers may face increased rates, the Commission finds that based on the
evidence in this record, the overall effect of the amendment to the territorial
agreementand the transfer of assets would notbe detrimental to the publicinterest.
The Commission also finds that the change of electric supplier is in the public
interest.

The Commission further finds that the approval of this territorial agreement will
not impair AmerenUE'’s existing certificates of public convenience and necessity
except as specifically limited by the territorial agreement.

There was some argument with regard to the effect on AmerenUE'’s current
customers. The only evidence provided onthisissue was from Staff's withness who
stated that approval of the agreement could ultimately result in a increase in the
rates paid by the remaining AmerenUE customers. The possible increase will only
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be known within the context of a rate case. Thus, Staff requested that the
Commission make clear that it is not making any judgment as to the ratemaking
treatment that will be afforded to this transaction in any subsequent ratemaking
proceeding. The Commission agrees with Staff and will not prejudge any issue
as to the ratemaking treatment for this transaction that will result in future cases.

Other Costs and Safety Benefits

Fourth, the Commission will consider a category of other cost and safety
benefits attributed to the proposed territorial agreement. AmerenUE presented
testimony thatthe agreementwill permitthe company to prudently employ its capital
resources. The parties also presented evidence thatthe amended agreementwill
continue to preventthe duplication of facilities. Gascosage’s witness testified that
the cooperative will provide a quick response to any service problems because its
trouble response personnel live in or near the customer’s area.

The Applicants provided a Tax Impact Statement as Exhibit 4 to their verified
application. Thetaximpactstatementshowedthatbecause ofthe differingtax rates
ofthe two companies, certain political subdivisions in the affected counties would
lose tax revenue. These political subdivisions include school districts, road
districts, libraries, senior citizens centers, cities, fire protection districts, an ambu-
lance district, a county health district, and sheltered workshops.

Mr. Doerhoff, although notaparty tothis case, was granted permissionto testify.
He testified about the effect on the school districts of the lost revenue. Mr. Doerhoff
stated thatthere are mechanisms within state law thatwill allow the school districts
to make up a majority of the lost tax revenue after the first year. Mr. Doerhoff
expressed his disappointmentthatthe Applicants had not proposed areimburse-
ment plan to the school district for their lost revenue. Mr. Doerhoff suggested
several remedies including cash payments and scholarship plans that he sug-
gestedthe Commission consider. Mr. Doerhoff admitted thatitis possible thatthe
proposed new facilities of Gascosage could offset the lost tax revenue and
eventually cause anincrease intaxrevenues for some local political subdivisions.
In addition, there was testimony that the construction of the additional facilities
could encourage growth in the area and cause additional tax revenues from other
commercial and residential development.

The Commission has considered fully Mr. Doerhoff's suggestions. The
Commissionfindsthateventhoughitsympathizeswith Mr. Doerhoff’s position, the
Commission does not have authority to order the type of monetary remedy that he
suggests. In weighing the benefits and detriments to the public interest, the
Commission must consider the negative tax impact in light of the other benefits
includingincreased reliability and efficiency. The Commission mustalso consider
that the additional facilities proposed by Gascosage and Sho-Me Power may
ultimately increase the tax revenue for the affected areas. The Commission finds
thatalthoughthere is a negative taximpact projected for the firstyear in the affected
counties, the weight of the evidence proves that the proposed transactions are in
the public interest and are not detrimental to the public interest.
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Conclusions of Law

The Missouri Public Service Commission has arrived at the following conclu-
sions of law.

The Missouri Public Service Commission has jurisdiction over the services,
activities, and rates of AmerenUE pursuant to Section 386.250 and Chapter 393.
The Commission does not have jurisdiction over the services, activities, and rates
of rural electric cooperatives such as Gascosage except as specified in Sec-
tion 394.160 and Section 394.312.

When a cooperative enters into a territorial agreement with a regulated public
utility the agreement must be approved by the Commission after hearing.* The
Commission may approve a territorial agreement if the agreement in total is not
detrimental to the public interest.> Based on the findings of fact it has made, the
Commission concludesthatthe territorial agreement proposed by AmerenUE and
Gascosage is not detrimental to the public interest and should be approved.

The Commission may approve a change in electric supplierif the changeisin
the public interest for a reason other than rate differential.® Based on the findings
of factit has made, the Commission concludes that change in electric supplier for
approximately 1200 structuresinand around the cities of Brumley and Ulman from
AmerenUE to Gascosage is in the public interest and should be approved.

The Commission has jurisdiction to approve a sale, transfer and assignment
of assets between AmerenUE and Gascosage.” The standard for approval for a
transfer of assets is that the transfer will not be detrimental to the public interest.®
Based onthefindings of factithas made, the Commission concludesthatthe sale,
transfer and assignment of assets between AmerenUE and Gascosage is not
detrimental to the public interest and should be approved.

IT IS THEREFORE ORDERED:

1. That the First Amendment to Territorial Agreement attached to this order as
Attachment A° and signed by Union Electric Company, d/b/a AmerenUE, and Gascosage
Electric Cooperative is approved.

2. Thatthe change in electric supplier for approximately 1200 structuresinand around
the cities of Brumley and Ulman is approved.

4 Section 394.312.
® Section 394.312.4.
& Section 393.106.2.
7 Section 393.190.

8 State ex. rel. Fee Fee Trunk Sewer Inc. v. Litz, 596 S.W. 2d 466, 468 (Mo. App. E.D. 1980).
°The attachmentsto the First Amendmentto Territorial Agreementinclude: 1) Exhibit 1,ametes
and bounds description of the electric service area of AmerenUE within Camden and Miller
Counties, Missouri; 2) Exhibit 2, maps depicting the electric service areas of AmerenUE and
Gascosage in Camden and Miller Counties, Missouri; and 3) a metes and bounds description
of the electric service area of Gascosage within Camden and Miller Counties. Exhibit 2 is not
included in Attachment A because of its size, but is available for viewing at the Commission’s
offices.
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3. The Union Electric Company, d/b/a AmerenUE, is authorized to sell, transfer and

assign to Gascosage Electric Cooperative the assets, as more particularly described in the
Contract for Purchase and Sale of Distribution Facilities.

4. Union Electric Company, d/b/a AmerenUE, is authorized to perform in accordance
with the terms of the First Amendment to Territorial Agreement and the Contract for Purchase
and Sale of Distribution Facilities, and to enter into and execute all other documents reasonably
necessary and incidental to the performance of the transactions.

5. That no more than 30 days after the effective date of this order, Union Electric
Company, d/b/a AmerenUE, shall file revised tariff sheets in compliance with the First
Amendment to Territorial Agreement approved in Ordered Paragraph 1.

6. Thatnothing in this order shall be considered a finding by the Commission of the value
for ratemaking purposes of the assets herein involved.

7. That the Commission reserves the right to consider any ratemaking treatment to be
afforded the assets herein involved in later proceedings.

8. This Report and Order shall become effective on February 3, 2002.

Simmons, Ch., Murray, Lumpe, Gaw, and Forbis, CC., concur and
certify compliance with the provisions of Section 536.080, RSMo 2000.

Editor's Note: AttachmentA, the First Amendmentto Territorial Agreement, has not
been published. Ifneeded, thisdocumentis available in the official files ofthe Public
Service Commission.

In the Matter of the Proposed Change to Southwestern Bell
Telephone Company’s General Exchange Tariff, P.S.C. Mo.
No. 35, Section 47.

Case No. TT-2002-370
Decided February 5, 2002

Rates § 114. The Commission approved Southwestern Bell's emergency promotion to be
offered to customers affected by anice storm. The Commission allowed Bell torevise its tariff
to allow Bell to waive installation charges and one month of monthly charges for various call
forwarding services.

ORDER APPROVING TARIFES

OnFebruary4,2002, Southwestern Bell Telephone Company filed a tariff sheet
designed to provide an emergency promotion to be offered to customers affected
by the recentice storm. The promotion will waive the installation charge and one
month of monthly charges for various call forwarding services. Southwestern Bell
alsofiled amotion for expedited treatment, asking for approval of the tariff sheeton
February 5. Southwestern Bell states that the promotion would allow customers
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affected by the ice storm to arrange for calls to be forwarded to another number or
an answering service, without incurring an installation fee or charges for the first
month of service. Southwestern Bell states that expedited treatment will allow the
benefits of the promotion to be offered to customers immediately.

On February 5, the Staff of the Commission filed a memorandum in which it
stated that it had reviewed the proposed tariff sheet, and recommended that the
Commission approve it.

The Commission has reviewed the proposed tariff, the motion for expedited
treatment, and the Staff recommendation, and will approve the tariff. Approval will
allow customers affected by the ice storm and without power at their homes or
businesses to forward their calls, without incurring initial costs, to other locations
or to answering services.

IT IS THEREFORE ORDERED:

1. Thatthe following tariff sheet submitted on February 4, 2002, by Southwestern Bell
Telephone Company, and assigned Tariff No. 200200629, and subsequently docketed as
Case No. TT-2002-370, is approved for service on and after February 5, 2002:

Southwestern Bell Telephone Company, P.S.C. Mo. No. 35
General Exchange Tariff, Section 47
1% Revised Sheet No. 12.10 canceling Original Sheet No. 12.10

2. That this order shall become effective on February 5, 2002.

3. That this case may be closed after February 6, 2002.

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Mills, Deputy Chief Regulatory Law Judge
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Application of Union Electric Company for Permission and
Authority to Construct, Operate, Own, and Maintain a 345
Kilo-Volt (kV) Transmission Line in Jefferson, St. Francois,
and Ste. Genevieve Counties, Missouri (“Rush Island-St.
Francois 2”).

Case No. EA-2002-131
Decided February 5, 2002

Electric § 3. The Commission granted Union Electric Company a certificate of convenience
and necessity to constructa new transmission line. Union Electric’s existing line did not supply
enough electricity to meet customer demand, and building the proposed line was the most
efficient way to meet that demand. The line would be built parallel and close to the existing
line, which would minimize the width of the required right-of-way.

ORDER GRANTING CERTIFICATE OF PUBLIC
CONVENIENCE AND NECESSITY

On September 3, 2001, Union Electric Company filed an application with the
Commission requesting authority to construct, own, and operate a transmission
line in Jefferson, St. Francois, and Ste. Genevieve Counties. About 6 miles of the
proposed line would be outside of Union Electric’s current service territory. Union
Electric proposesto build a 345 kV line approximately 17 miles long parallel to an
existing 345 kV line. Higher energy demand is causing an overloading of the
existing line, and power flow on the existing line sometimes exceeds equipment
ratings. Furthermore, an outage on the existing line would cause other lines to
exceed their equipment ratings, possibly leading to outages or the need to use
more expensive generation. Union Electric states that building the proposed line
isthe most efficientway torelieve these overloading conditions. Union Electrichas
given notice to affected property owners and public officials in the area, and
conducted a public workshop to provide information about the proposed line. In
anorderissued on September 19,2001, the Commission gave notice and allowed
interested entities the opportunity to intervene. No applications to intervene were
filed. The requirement for a hearing is met when the opportunity for hearing has
been provided and no proper party has requested the opportunity to present
evidence! Since no one has asked permission to intervene or requested a
hearing, the Commission may grantthe relief requested based on the application.

On January 29, 2002, Staff filed a Recommendation in which it recommends
thatthe Commission grant the application. Staff notes that Union Electric plans to
use an existing 345 kV transmission line corridor to minimize the width of the
required additional right-of-way. Staff agrees with Union Electric that the existing

!State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App. 1989).
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lineis overloaded manytimes during the year, and thatloss of the existing line could
impose significant constraints in delivering power. Staff states that placement of
the new structures next to the existing structures will minimize impacts on
landowners. Staff states that the proposed transmission line is necessary for
Union Electricto be able to continue to provide reliable service to its customers. The
proposedlinewillrelieve the heavyloadingonan existing line and enhance system
reliability.

The Commission finds it is necessary and convenient for the public interest
for Union Electric to construct and operate the transmission line as described in
the application, and so will grant a certificate of convenience and necessity.

IT IS THEREFORE ORDERED:

1. That Union Electric Company is granted a certificate of public convenience and
necessity to construct, own, operate and maintain a transmission line in Jefferson, St.
Francois, and Ste. Genevieve Counties as described in its application filed on September 3,
2001.

2. That nothing in this order shall be considered a finding by the Commission of the
reasonableness ofthe expenditures hereininvolved, nor of the value for ratemaking purposes
ofthe properties hereininvolved, nor as an acquiescence in the value placed on said property.

3. Thatthe Commission reserves the right to consider the ratemaking treatment to be
afforded the expenditures and properties herein involved, and the resulting cost of capital,
in any later proceeding.

4. That this order shall become effective on February 25, 2002.
5. That this case may be closed after February 26, 2002.

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Mills, Deputy Chief Regulatory Law Judge
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In the Matter of an Investigation into Public Utility Emergency
Preparedness.*

Case No. O0-2002-202
Decided February 14, 2002

Security Issues § 1. The Commission added to the record the Utility Committee Final Report
for the Missouri Security Panel. The Commission was represented on the Utility Committee
and participated in the preparation of the report. The Commission found that adding the report
to the record would assist the Commission, the Staff, and Missouri utilities in identifying the
practices, issues or matters that presentthe highest priority to mitigate or deter threats to public
utility operations and services presented by terrorist activities.

Public Utilities § 1. The Commission added to the record the Utility Committee Final Report
for the Missouri Security Panel. The Commission was represented on the Utility Committee
and participated in the preparation of the report. The Commission found that adding the report
to the record would assist the Commission, the Staff, and Missouri utilities in identifying the
practices, issues or matters that presentthe highest priority to mitigate or deter threats to public
utility operations and services presented by terrorist activities.

ORDER ACCEPTING REPORT OF THE UTILITY COMMITTEE OF THE
STATE OF MISSOURI SECURITY PANEL

On February 8, the Staff of the Missouri Public Service Commission filed a
motion requesting the Commission to accept the Utility Committee Final Report
for the Missouri Security Panel for filing in this case. The Commission was
represented on the Utility Committee and participated in the preparation of the
report.

The Utility Committee had four major goals. One, toidentify and assess critical
utility related assets for safeguarding management; two, to identify the best
practices asthey relate to deterring, preventing and responding to a terrorist threat
orincident;three, thoseissues, which mightrequire action by the Missouri General
Assembly; four, to identify any type of state, local or federal regulation that might
hamper or prevent the implementation of various recommendations.

This case was established to address the state of preparedness of Missouri
utilities to respond to natural or manmade disasters and to consider preventive or
protective measures. The Commission has found thatthere is a continuous need
to disseminate information and to review procedures and prepare responses for
natural and man-made disasters that affect Missouri utilities and their customers
in meeting essential needs for energy, communications, water and sanitary
services critical to the health, welfare and safety of citizens and vital to economic
development and performance.

The Commission has reviewed the report. Adding this report to the record in
this case will assist the Commission, the Staff and Missouri utilities in identifying
the practices, issues or matters that present the highest priority to mitigate or deter
threats to public utility operations and services presented by terrorist activities.

*See page 000 for anotherorderinthis case. The case number in this case was later changed
to AO-2002-202.
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Staff noted that it would file an updated report regarding a prior filing by the Staff
and regarding a survey sent to utilities. Under the Commission’s order issue
January 24, 2002, a follow-up Staff report is due not later than May 24, 2002.

IT IS THEREFORE ORDERED:

1.  Thatthe Staff'smotionis granted and the Utility Committee Final Reportto the Missouri
Security Panel shall be accepted and incorporated into the record in this case.

2. That this order shall become effective on February 24, 2002.

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Thornburg, Regulatory Law Judge

In the Matter of the Joint Application of Union Electric Company
and Lewis County Rural Electric Cooperative for an Order
Approving the Change in Electric Supplier for Reasons in
the Public Interest and Authorizing the Sale, Transfer and
Assignment of Certain Electric Distribution Facilities, Ease-
ments and other Rights Generally from Union Electric Com-
pany to Lewis County Rural Electric Cooperative.

Case No. EM-2001-695
Decided February 14, 2002

Electric 84.1. The Commission approved an application filed by the Union Electric Company
d/b/a AmerenUE and by the Lewis County Rural Electric Cooperative, requesting approval of
a change of electrical supplier affecting about 550 structures and approval of the sale and
transfer of assets related to supplying electricity to these structures with the change and
transfer from UE to Co-op.

ORDER APPROVING APPLICATION
FOR CHANGE OF ELECTRIC SUPPLIER
AND FOR
SALE AND TRANSFER OF ASSETS

Syllabus:

This order approves an application filed by the Union Electric Company d/b/a
AmerenUE (UE) and by the Lewis County Rural Electric Cooperative (Co-op)
requesting approval ofachange of electrical supplier affectingabout 550 structures
and approval of the sale and transfer of assets related to supplying electricity to
these structures with the change and transfer from UE to Co-op.
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Standard of Review:

The application was presented pursuant to Sections 393.106, 393.190 and
394.315, RSMo 2000. In addition, the Commission’s administrative rules estab-
lish the pleading requirements for a sale and transfer of assets and a change of
supplier at 4 CSR 240-2.060(7) and (15). The standard for approval of the sale of
assets is that the sale is not detrimental to the public interest. The standard of
approvalforachange of electrical supplieristhatthe change would be inthe public
interest.

The requirement of a hearing has been fulfilled when all those having a desire
to be heard are offered an opportunity to be heard. If no proper party is granted
intervention and neitherthe Commission’s Staff nor the Office of the Public Counsel
requests a hearing, the Commission may determine that a hearing is not neces-
sary and that the applicant may submitits evidence in support of the application by
verified statement. State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service
Commission, 776 S.W.2d 494, 496 (Mo. App. 1989). No applications for interven-
tion were filed. No party has requested a hearing.

The Application:

UE and Co-op (together the “applicants”) filed their application on June 15,
2001, requesting thatthe Commission approve a change of electric supplier from
UE to Co-op affecting approximately 550 structures in and around the municipali-
ties of Durham, Maywood, Novelty, Monticello, Medill, Arbela and Granger in the
counties of Clark, Knox, Lewis and Scotland.

UE proposes to sell and Co-op to purchase identified electrical distribution
facilities and to transfer easements related to the proposed change of electrical
supplier. UE and Co-op have requested that the Commission approve the sale of
these facilities and transfer of easements. The purchase price for the transferred
electrical distribution facilities is $700,000.

UE and Co-op previously notified affected customers and held public meetings
to obtain public input. The application describes these efforts and presents UE'’s
and Co-op’s position that the change of supplier and the transfer of assets will be
in the public interest and will not be detrimental to the public interest. The
Commission provided notice ofthe applicationto the affected counties and to public
officials representing this area of the state. The Commission also required UE to
provide another customer notice after the application was filed.

According to the applicants, the transfer of assets will affect tax revenues of
political subdivisionsin Clark, Knox, Lewis and Scotland Counties. The Commis-
sion forwarded the applicants’ tax impact statement to the county clerks in these
counties under a separate notice.

According to the applicants, the structures proposed for transfer are located in
Co-op’s service territory under a Territorial Agreement approved by the Commis-
sion in a Report and Order dated August 1, 2000, in Case No. EO-2000-630.

The boards of UE and Co-op have approved the transactions presented.
According to UE and Co-op re-aligning electrical services and facilities will result
incostsavingsto UE andthe cost effectiveness of Co-op’s operations willimprove.
The applicants state thatthe reliability and quality of electrical service to the affected
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customers willimprove because the integration of the transferred service facilities

into Co-op’s system will result in a “looped” configuration with spare capacity to
better serve normal and severe service demands.

Procedural History:

The application was filed on June 15, 2001. The Commission directed notice
to be given and provided a tax impact notice on June 26, 2001. UE filed the ordered
customer notice on August 14, 2001. No parties requested to intervene.

A prehearing conference was held on September 28, 2001. UE, Co-op and the
Commission’s Staff filed aNonunanimous Stipulation and Agreementon January
7, 2002. The Office of the Public Counsel did not join in the agreement.

All the parties requested the Commission to stay the procedural schedule to
consider the agreement. The Commission suspended the procedural schedule
inan order issued on January 15, 2002, but reserved the scheduled hearing date
of March 1, 2002, in the event thatit was needed. However, no party has requested
a hearing or submitted a proposed procedural schedule requiring any further
proceedings.

Stafffiled its suggestions in support of the agreement on January 14, 2002. All
the parties, including Public Counsel, filed a statement regarding the agreement
onJanuary 16,2002, affirmingthatno party wasrequesting ahearing and providing
for the Public Counsel to file a position statement. The Public Counsel filed a
position statement on January 22, 2002. Public Counsel does not oppose the
application and does not request a hearing.

Findings — Fact Findings and Legal Conclusions:

The Commission’sfindings are made based uponthe verified jointapplication
filed by UE and Co-op, Staff's suggestions and the information provided by each
party. The Commission applies the standard of review presented above.

Union Electric Company d/b/a AmerenUE is aMissouri corporation and a public
utility engaged in providing electric and gas service in Missouri under the jurisdic-
tion of the Commission. Lewis County Rural Electric Cooperative is a Chapter 394
rural electrical cooperative engaged in the distribution of electrical energy and
servicetoitsmembersin Lewis, Clark, Shelby, Knox, Adair, Schulyer, Scotland and
Marion Counties, Missouri.

Co-op has authority to provide service to the structures presented in the
application and the area to be served is within Co-op’s service area under a prior
Territorial Agreementbetween UE and Co-op approvedin Case No. EO-2000-630.

Neither UE nor Co-op has final unsatisfied judgments or decisions against it
from any state or federal agency or court that involve customer service or rates
against them. UE has, from time to time, pending actions in state and federal
agencies and courts that do involve customer service or rates. UE has no annual
report or assessment fees overdue to the Commission.

The contract for the sale of facilities from UE to Co-op presented in this case
was attached to the joint application as Exhibit 1. The facilities are essentially
electrical system distribution facilities and easements and rights necessary or
usefulto provide electrical service tothe approximately 550 structures forwhichthe
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service supplier is proposed to change from UE to Co-op. The facilities to be sold
and transferred are listed in Exhibit B of Exhibit 1 to the application.

The change of supplier from UE to Co-op will affect structures in the cities of
Durham, Maywood, Novelty, Monticello, Medill, Arbela and Granger, Missouri.
Affected customers were listed in Exhibit A of Exhibit 1 to the application. The
application presents a local tax impact and the tax impact statement filed with the
application was provided to the county clerks in Clark, Knox, Lewis and Scotland
Counties.

The Commission’s Staff investigated the facilities of both UE and Co-op and
the specific facilities that are transferred under Exhibit 1 and conducted a field
inspection that confirmed the applicants’ representations. Staff determined that
the proposed changes and integration of facilities would allow Co-op to provide
reliable electric service to customers.

The application presents a positive financial impact to UE in cost savings and
to Co-op in obtaining additional customers with a higher pole-mile density than
exists overall in Co-op’s distribution system. Customers should obtain more
reliable services due tothelooped configuration and additional capacity Co-op will
gain in integrating the former UE facilities and also due to more rapid service
response times based upon Co-op’s better positioning of response service
personnel and equipment in the area affected.

Because Co-op has a higher availability charge than UE ($16 compared to
$7.25) low usage customers affected by the change of supplier may see a small
annual increase in their bills but because of rate and seasonal rate differences
presented compared to UE higher usage customers will have on overall cost
decrease. Customer usage patterns will affect the overall annual bill.

Staff indicated that no tariff filings would be necessary because service areas
defined in the UE’s tariffs were previously amended by UE and approved by the
Commission. Staff recommended that the Commission reserve and defer
consideration of the ratemaking treatment to be afforded to the transaction to a
subsequent case specifically addressed to ratemaking.

The Commission concludes that sale of assets is not detrimental to the public
interest under the facts as found by the Commission. The Commission further
concludes that the proposed change of electrical supplier should be approved
becausethe changeisinthepublicinterestforreasons otherthanarate differential.

IT IS THEREFORE ORDERED:

1.  Thatthe application of Union Electric Company d/b/a AmerenUE and Lewis County
Rural Electric Cooperative is hereby approved.

2. That Union Electric Company d/b/a AmerenUE and Lewis County Rural Electric
Cooperative, may take the actions necessary and as authorized in this proceeding to carry
out the transaction as described in the application, including affecting the described change
in electric supplier and completing the sale and transfer of assets presented.

3. Thatnothinginthis order shall be considered a finding by the Commission of the value
of this transaction for ratemaking purposes, and that the Commission reserves the right to
consider the ratemaking treatment to be afforded this transaction in any subsequent
proceeding.
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4. That the Commission’s order shall not be deemed to be precedent for any future
similar application.

5. That the hearing scheduled for March 1, 2002, is canceled.
6. That this order shall become effective on February 24, 2002.
7. That this case may be closed on February 25, 2002.

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Thornburg, Regulatory Law Judge

In the Matter of the Application of UtiliCorp United Inc., a
Delaware Corporation, For Authority to Merge to Effect a
Name Change.*

Case No. EM-2002-297
Decided February 21, 2002

Electric 84. The Commission approved the proposed acquisition of the electrical facilities,
as set out in detail in the application of UtiliCorp United Inc., subject to the five conditions set
out in the recommendation of the Staff filed on February 4, 2002.

ORDER APPROVING MERGER

OnDecember 21,2001, UtiliCorp United Inc. filed an application under Section
393.190, RSMo 2000, with the Missouri Public Service Commission for approval
of the merger between UtiliCorp and UtiliCorp Renaming Corporation, to effect a
name change after the purchase by UtiliCorp of stock in Aquila, Inc.

After the Office of the Public Counsel requested an evidentiary hearing by
pleadingfiledonJanuary 11,2002, the Commissionissued a procedural orderon
January 16, 2002, setting a prehearing conference and requesting a procedural
schedule by February 21, 2002. On January 22,2002, UtiliCorp filed its Motion for
Reconsideration of the procedural order. The Commission held a prehearing
conference as scheduled on January 29, 2002.

On January 30, 2002, Staff filed a Status Report, discussing discovery it had
performed. Inits filing, Staff indicated its willingness to either provide a Recom-
mendation, should the Commission notorderahearing asrequested by the Public
Counsel, orfile testimony forany hearing thatthe Commission mightorder, should
the Commission order a hearing as requested by the Public Counsel. On January
31, 2002, the Commission ordered Staff to file its Recommendation, which Staff
did on February 4, 2002.

In a pleading filed January 7, 2002, Staff noted that UtiliCorp sought Commis-
sion approval only over the statutory merger between UtiliCorp and Renaming, the
stated sole purpose of which was to change the UtiliCorp name. Staff's Recom-

*This order contains corrections approved by the Commission in an order issued on February
22, 2002.
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mendation noted that UtiliCorp did not seek Commission authorizationto (1) issue
UtiliCorp shares of common stock and acquire with these shares, through a
special acquisition subsidiary, 50% of the outstanding publicly held Class A
common shares of Aquila; and (2) to merge Aquila and the special acquisition
subsidiary in a short-form merger and thereby own 100% of Aquila’s Class A
common shares. Accordingly, Staff's Recommendation addressed only the
former transaction. (The Commission notes, however, that the discovery Staff
conducted, and submitted to the Commission as a part of its Status Report, does
address all three transactions.)

In its Recommendation, Staff recommended that the Commission approve
UtiliCorp’s Application, subject to four conditions.

First, Staff recommended that the Commission specify that nothing in the
Commission’s order will be considered a finding by the Commission of the value
ofthistransaction for ratemaking purposes, and thatthe Commissionreservesthe
right to consider the ratemaking treatment to be afforded this transaction in any
subsequent proceeding. Staff noted that UtiliCorp had agreed to this condition,
since it stated inits Motion for Reconsideration, “[i]n transactional dockets such as
this case, ratemaking issues are not properly before the Commission.”

Second, Staffrecommended thatthe Commission state thatthe Commission’s
ordermustnotbe deemed precedentforany future transaction, evenifthe facts may
be similar.

Third, Staff recommended that the Commission condition its approval on the
premise that any adverse financial effects of this merger must be borne by
UtiliCorp’s stockholders and not by Missouri ratepayers.

Finally, Staffasksthatthe Commissionrequire thatallrecords pertainingtothis
transaction must be maintained at UtiliCorp’s headquarters and made available
to the Staff as the Staff deems necessary.

Asafifthcondition, the Staff furtherrecommended thatifthe mergeris approved,
rather than filing entirely new tariffs for its Missouri Public Service and St. Joseph
Light& Power divisions, UtiliCorp, underits new name, should file adoption notices
adoptingthe electric, gas, and steamtariffs onfile forMPS and SJLP, similarinform
to the ones that UtiliCorp filed in case number EM-2000-292.

UtiliCorp filed its pleading on February 6, 2002, stating that it had no objection
to the first four of the conditions set out above. (UtiliCorp did not comment on the
fifth condition.) On the same day, Public Counsel filed its pleading, stating that it
agreed with or had no objection to all five of Staff's recommendations.

However, according to Public Counsel, under the third condition set out above,
“the language should be even stronger, to wit, that the Commission condition its
approval onthe acceptance by [UtiliCorp] of the requirementthatany adverse effects
shall be borne by stockholders in UtiliCorp, under whatever name, rather than by
Missouri customers.” Public Counsel gave no reason for this request. The
Commission finds that the additional language requested by Public Counsel is
superfluous and unnecessary.

Also, according to Public Counsel, under the fourth condition set outabove, the
Commission should also “direct UtiliCorp, by whatever name, to make [therecords
of the transaction] available to Public Counsel as Public Counsel deems neces-
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sary.” Public Counselgave noreason for thisrequest. The Commission finds that
the additional language requested by Public Counsel is superfluous and unnec-
essary.

The Commission has reviewed the application, documentation of the parties,
and Staff'srecommendation, and determines that approval of UtiliCorp’s applica-
tion is not detrimental to the public interest. The Commission will approve the
application, with the conditions recommended by the Staff.

IT IS THEREFORE ORDERED:

1. That the proposed merger, as set out in detail in the application of UtiliCorp United
Inc. filed on December 21, 2001, is hereby approved, subject to the five conditions set out in
the recommendation of the Staff of the Missouri Public Service Commission filed on February
4, 2002.

2. That UtiliCorp United Inc. must file a notification with the Missouri Public Service
Commission within 10 days after it has complied with this order.

3. That this order will become effective on March 3, 2002.

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Hopkins, Senior Law Judge

In the Matter of an Investigation into Various Issues Related to
UtiliCorp United Inc.’s Gas Supply Services Department.

Case No. GO-2001-249
Decided February 21, 2002

Evidence, Practice and Procedure 88. The Commission approved a stipulation and
agreement that provided that financial issues, including any issue relating to adjustments for
capacity release and put and call options, would be address in an existing but separate
proceeding.

ORDER APPROVING STIPULATION AND AGREEMENT
AND CLOSING CASE

Syllabus:

Thisorderresolvesaninvestigationintoalleged wrongdoing by the Gas Supply
Services Department of UtiliCorp United, Inc., doing business as Missouri Public
Service, by approving the parties’ Unanimous Stipulation and Agreement and
closing the case.
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Procedural History:

On October 16, 2000, the Staff of the Missouri Public Service Commission
moved the Commission to establish a case in order to investigate certain
allegations of impropriety contained in an anonymous letter received by the Chair
of the Commission on September 9, 2000. The allegations were that the Gas
Supply Services Department of UtiliCorp United Inc., doing business as Missouri
Public Service, had engaged in certain improper activities intended to increase
corporate profits at the expense of Missouri ratepayers. On October 31, UtiliCorp
responded to Staff's motion, denying the allegations ofimpropriety and supporting
Staff’'s motionto openacase. The Commissionissuedits order Establishing Case
and Directing Notice on November 9, 2000.

On October 1, 2001, the Staff of the Missouri Public Service Commission filed
itsinvestigationreportinthis case. Thereafter,on October 29, UtiliCorp United, Inc.,
filed itsresponse to Staff's investigation report. UtiliCorp concurred with many, but
notall, of the recommendations made by Staffinitsinvestigationreport. Therefore,
on November 2, the Commission set a settlement conference for November 19.
The settlement conference was attended by all parties and resulted in the
settlement embodied in the Stipulation and Agreement now before the Commis-
sion.

The Unanimous Stipulationand Agreementwas filed on January 24,2002. The
Stipulation and Agreement incorporates issues of financial impact, if any, into
UtiliCorp’s existing Purchased Gas Adjustment/Actual Charge Adjustment pro-
ceeding,! and adopts and implements recommendations made by Staff in its
management audit, conducted as part of its investigation herein. On January 31,
Staff filed its Suggestions in Support of the Stipulation and Agreement. Those
Suggestions were designated “Highly Confidential” in the entirety.

Discussion:

In reviewing the Unanimous Stipulation and Agreement submitted by the
parties, the Commission notes that?

[e]very decision and order in a contested case shall be in
writing, and, exceptindefaultcases disposed of by stipulation,
consent order or agreed settlement, the decision, including
ordersrefusing licenses, shall include or be accompanied by
findings of fact and conclusions of law. ***

! The Purchased Gas Adjustment is universally referred to in the industry as the PGA. The
Actual Cost Adjustment, inthe same way, is referred to as the ACA. The PGA/ACA embodies
amechanism for dealing with highly volatile natural gas prices outside of a general rate case.
In brief, each Local Distribution Company includes a PGA Clause in its Commission-approved
tariff. This clause authorizes the company to make one scheduled winter and one scheduled
summer PGA filing, and one unscheduled filing. These filings set the numerical values of
various factors by which the rate paid by customers is determined. Rates are paid on an
“interim, subject to refund” basis permitting adjustment in favor of the company or in favor of
the ratepayers after an annual audit.

2 Section 536.090, RSMo Supp. 2001. This provision applies to the Public Service Commission.
State ex rel. Midwest Gas Users’ Association v. Public Service Commission of the State
of Missouri, 976 S.W.2d 485, 496 (Mo. App., W.D. 1998).
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Consequently, the Commission need not make either findings of fact or conclu-
sions of law in this order.

The Stipulation and Agreement provides that financial issues, including any
issue relating to adjustments for capacity release and put and call options, shall
be addressed in UtiliCorp’s existing PGA/ACA proceedings.® The parties are free,
in the PGA/ACA proceedings, to advocate or oppose any particular adjustment.

The Stipulation and Agreement further provides that UtiliCorp will implement
therecommendations made by Staffinits managementaudit. UtiliCorp has further
agreed to cooperate with Staff's compliance review with respect to these recom-
mendations, including a future site visit by Staff.

The Stipulation and Agreement also provides that UtiliCorp shall implement a
particular reporting formatto documentits gas supply allocation procedures. Staff
and Public Counsel will review the allocation procedures and the resulting cost
impact and propose such modifications and adjustments as they deem neces-
sary. Staff, in particular, has the option of requesting additional documentation.

The Stipulation and Agreement also provides that the Commission will close
its investigation into the allegations made by the anonymous letter and that
UtiliCorp will share with Staff and Public Counsel any documents resulting from
anonymous letter investigations in other states, subject to applicable Missouri
statutes and Commission protective orders. In doing so, UtiliCorp will not waive
any privileges, objections, defenses or positions thatitmight have respecting such
documents.

The Stipulationand Agreement providesthatitwillbecome effective asdirected
by the Commission or within 30 days of the Commission’s order approvingit. The
Stipulation and Agreement also includes various reservations, waivers, and the
like as commonly found in such documents.

The Commission hasthe legal authority to acceptastipulation and agreement
as offered by the parties as a resolution of issues raised in this case* The
requirement for a hearing is met when the opportunity for hearing has been
provided and no proper party has requested the opportunity to present evidence ®
Sinceno one hasrequested ahearinginthis case,the Commission may grantthe
relief requested based on the Stipulation and Agreement.

IT IS THEREFORE ORDERED:
1. That the Unanimous Stipulation and Agreement filed on January 24, 2002, is

approved. A copy of the Unanimous Stipulation and Agreement is attached hereto as
Attachment A.

2. That UtiliCorp United, Inc., is ordered to comply with the terms of the Unanimous
Stipulation and Agreement.

3. That this Order shall become effective on March 3, 2002.

% Case Nos. GR-99-435, GR-2000-520 and GR-2001-461.
* Section 536.060, RSMo Supp. 2001.

5 State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App., W.D. 1989).
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4. That this case may be closed on March 4, 2002.

Simmons, Ch., Murray, Lumpe, Gaw, and Forbis, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge

Editor's Note: The Stipulationand Agreementinthis case hasnotbeen published.
If needed, this document is available in the official files of the Public Service
Commission.

In the Matter of the Tariff Filing of Missouri Public Service
(MPS), a Division of UtiliCorp United Inc., to Implement a
General Rate Increase for Retail Electric Service Provided
to Customers in the Missouri Service Area of MPS.

Case No. ER-2001-672
Decided February 21, 2002

Electric 822. The Commission approved a stipulation and agreement that provided for a
revenue decrease of $4,2500,000, approximately 1.43 percent, for Utilicorp’s Missouri Public
Service division.

Electric §820. The Commission approved a stipulation and agreement that provided for
allocation of a rate decrease as an equal percentage decrease to all nonresidential classes,
with the residential class receiving 50 percent of the percentage decrease allocated to the
nonresidential classes.

ORDER APPROVING STIPULATION AND AGREEMENT

On June 8, 2001, Missouri Public Service, a division of UtiliCorp United, Inc.,
submitted to the Commission proposed tariff sheets intended to implement a
generalrateincrease forelectric service providedtoretail customersin its Missouri
service area. The proposed tariff sheets bear a requested effective date of July 9,
2001. The proposed electric service tariff sheets are designed to produce an
annualincrease of $49,352,769inthe Company’srevenues, exclusive of franchise
and occupational taxes, a 16.86 percentincrease. On June 21, the Commission
suspended Company'’s proposed tariff sheets for 120 days plus six months, until
May 6, 2002.

OnJune 27, the Commission granted the unopposed application to intervene
ofthe Sedalia Industrial Energy Users Association.! On August 6,the Commission
granted the unopposed applications to intervene of the City of Kansas City and of

* An unincorporated, voluntary association consisting of Pittsburgh Corning Corporation,
Waterloo Industries, Hayes Lemmerz International, Hawker Industries, Inc., Alcan Cable Co.,
Gardner Denver Corporation, American Compressed Steel Corporation, and Stahl Specialty
Company. Each of these entities is an industrial energy user located in or near Sedalia,
Missouri, and a major electric customer of MPS. Together, they employ some 3,815 persons.
For convenience, the Sedalia Industrial Energy Users Association shall be referred to herein
as SIEUA.
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the County of Jackson, and the contested application of the Missouri Joint Municipal
Electric Utility Commission.2 On August 14,2001, the Commission setthetestyear
and adopted a procedural schedule. OnNovember 7,2001, the Commission held
Local Public Hearings in Raytown and Warrensburg, Missouri. Also on Novem-
ber 7, the Commission issued its Order Regarding Motion to Compel Discovery
and Revising Procedural Schedule.

On December 6, 2001, the Staff of the Commission filed its motion for leave to
file an excess earnings complaint against UtiliCorp. On December 21, Staff filed
itscomplaint, asserting Staff's position that UtiliCorp has excess earnings amount-
ing to about $20 million annually.® Also on December 21, Staff filed its Motion to
Consolidate Case Nos. ER-2001-672 and EC-2002-265. In its motion, Staff
explained that Case No. EC-2002-265 arose out of its preparation for trial in Case
No. ER-2001-672. The Commission by its order on January 18, 2002, authorized
Staff to pursue its overearnings complaint and consolidated the two cases.

OnJanuary 25,2002, the Commission convened an evidentiary hearing. Atthat
time, the parties advised the Commission that a settlement was imminent. The
Commission canceled the schedule evidentiary hearing, issuing its Order Sus-
pending Procedural Schedule and Directing Filing on January 31. On February 5,
the Commission’s Staff moved for leave to file the Unanimous Stipulation and
Agreement of the parties; accompanying Staff's motion was the Unanimous
Stipulation and Agreement, duly executed by all parties of record or their represen-
tatives. Acopy ofthe Unanimous Stipulationand Agreementis attached to this order
as Attachment A.

On February 8, UtiliCorp filed its Proposed Findings of Fact and Conclusions
of Law. On February 11, Staff filed its Suggestions in Support of the Unanimous
Stipulation and Agreement. On the same day, the Office of the Public Counsel and
Intervenors Jackson County, Missouri; United States Executive Agencies; Kansas
City, Missouri; and SIEUA filed their joint motion for expedited treatment, pointing
outthatthe Unanimous Stipulationand Agreement provides forarate reductionand
that every day that passes prior to the approval of that agreement, consequently,
costs UtiliCorp’s ratepayers money that cannot be recovered.

The parties agree thatthe Unanimous Stipulation and Agreementresolves all
issues in these consolidated cases. The parties filed a Joint List of Issues on
January 18, which contained nearly two dozen contested issues. Inreaching the
settlementrepresented by the Unanimous Stipulation and Agreement, the parties
compromised some ofthese issues and deferred others. Additionally, The parties
agreed to the continued exchange of information in an agreed-upon format. The
parties further agreed that all of the prepared testimony prefiled in this case shall
be received into the record.

In summary, the Unanimous Stipulation and Agreement provides:

2 A political subdivision of the state of Missouri, organized pursuant to Section 393.700, RSMo
2000, et seq., with 55 member municipalities.

*Staff states that UtiliCorp has $37.2 millioninannual excess earnings, however, Staff expects
this figure to be reduced by $17 million during the true-up.
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1. Revenue requirement:

The Unanimous Stipulation and Agreement provides for a revenue decrease
of $4,250,000, approximately 1.43 percent, for UtiliCorp’s Missouri Public Service
division.

2. Rate Design:

The Unanimous Stipulation and Agreement provides for allocation of the rate
decrease as an equal percentage decrease to all nonresidential classes, with the
residential class receiving 50 percent of the percentage decrease allocated to the
nonresidential classes. Each rate component shall be adjusted by the same
percentage as the percentage adjustment to the revenue generated by that rate
class.

3. Implementation:

The Unanimous Stipulation and Agreement provides that UtiliCorp will imple-
mentconformingtariffsheetswithin 15 days ofthe effective date ofthe Commission’s
approval of the Unanimous Stipulation and Agreement and the Commission will
permit UtiliCorp to file its tariff sheets on less than 30 days notice.

4. Moratorium:

The Unanimous Stipulation and Agreement provides that none of the parties,
barring the occurrence of some extraordinary event, shall seek either anincrease
oradecreasein UtiliCorp’s Missourijurisdictional electric service revenues before
January 1, 2003. This moratorium is not intended to restrict any power of the
Commission.

5. True-up:

The Unanimous Stipulation and Agreement provides that no true-up proceed-
ing is necessary in this case.

6. Reliability and Call Center Reporting:

The Unanimous Stipulation and Agreement provides that UtiliCorp will main-
tain certain indicators and provide them to the Commission’s Staff on a quarterly
basis through calendar years 2002 and 2003.

7. Depreciation:

The Unanimous Stipulation and Agreement provides that UtiliCorp shall adopt
and implement for its Missouri Public Service service area the depreciation rates
advocated by Staff, based on average service lives and recovering only the original
cost of plant. Net salvage costs shall be treated as an expense for ratemaking
purposes. Currentlevels of netsalvage costs shall be booked as an expense and
notbe booked againstaccrued depreciationreserve. The parties are free to contest
the treatment of future net salvage costs in the next case in which Missouri Public
Service’s rates are at issue.

8. Creation of a Class Cost of Service and Rate Design Case:

The Unanimous Stipulation and Agreement provides that the Commission
shall establish a new and separate case examining class cost of service and rate
design in UtiliCorp’s Missouri jurisdictional electric service operations. The
Commission shall make the parties to the current case parties to the new case.

9. Record-keeping:

The Unanimous Stipulation and Agreement provides that, beginning with the
month of May 2002, UtiliCorp shallmake available 45-days afterit closes its monthly
books for its Missouri jurisdictional electric service divisions, certain accounting
data in a specified format.
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10. Tariff Matters:

The Unanimous Stipulation and Agreement provides for the resolution of
several matters respecting UtiliCorp’s tariffs, including service area descriptions;
chargesformeterreading by special appointment; reconnectioncharges; charges
for a temporary meter set; per foot charges for excess service line lengths; and
the contents of tariff sheets 62 and 63.

11. Pending Motions and Issues:

The Unanimous Stipulation and Agreement provides that all pending motions
and issues, not otherwise specifically addressed in the Unanimous Stipulation
and Agreement, are withdrawn and shall notbe raised again during the moratorium
period.

12. Effectiveness:

The Unanimous Stipulation and Agreement provides that it shall become
effective on the effective date of a Commission order approving it without modifi-
cation or condition, and that it shall be null and void if the Commission modifies
it or conditions it.

13. Admission of Prefiled Testimony:

The Unanimous Stipulation and Agreement provides that all of the testimony
prefiled in this matter shall be admitted to the records so long as the Commission
approves the Unanimous Stipulation and Agreement without modification or
condition.

14. Reservations:

The parties included in the Unanimous Stipulation and Agreement certain
reservations and conditions common to such agreements.

15. Contingent Waiver of Rights:

The Unanimous Stipulation and Agreement provides that, so long as the
Commission approves its specific terms, the parties waive their right to call,
examine and cross-examine witnesses; to present oral arguments or written
briefs; torequirethe Commissionersto read the transcript ofthe proceedings; and
to seek either rehearing or judicial review.

16. Rights to Disclose:

The parties included in the Unanimous Stipulation and Agreement certain
terms regarding the submission to the Commission of written and verbal support
for the approval of the agreement.

As noted, the Commission’s Staff filed suggestions in support of the Unani-
mous Stipulation and Agreement. Therein, Staff points out that the reconciliation
prepared by Staff for the hearing in this matter showed that UtiliCorp sought a
revenue increase of approximately $31 million annually while Staff sought a
revenue decrease of approximately $22 million annually. Againstthis background,
acompromise revenue decrease of $4.25 million represents a significant benefit
to ratepayers. The parties agree that the rates set out in the sample tariff sheets
attached to the Unanimous Stipulation and Agreement are just and reasonable.
Inresolving this case by an agreed settlement, the parties have not only saved the
costs of extended litigation, but have spared the ratepayers the uncertainties
necessarily consequent upon the protracted litigation of multiple issues with a
large impact on rates.
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The Commission hasthe legal authority to accepta stipulation and agreement
as offered by the parties as aresolution ofissues raised in this case.* Inreviewing
the Unanimous Stipulation and Agreement submitted by the parties, the Commis-
sion notes that®

Everydecisionandorderinacontested case shallbe inwriting,
and, except in default cases disposed of by stipulation, con-
sentorderoragreed settlement, the decision, including orders
refusinglicenses, shallinclude orbe accompaniedbyfindings
of fact and conclusions of law. ***

Consequently, the Commission need not make either findings of fact or
conclusions of law in this order. The requirement for a hearing is met when the
opportunity for hearing has been provided and no proper party has requested the
opportunity to present evidence.’ Since no one has requested a hearing in this
case, the Commission may grant the relief requested based on the Unanimous
Stipulation and Agreement.

IT IS THEREFORE ORDERED:

1.  Thatthe Unanimous Stipulation and Agreementfiled on February 5, 2002, is hereby
approved as a resolution of all issues in this case (See Attachment A).

2. That UtiliCorp United, Inc., is ordered to comply with the terms of the Unanimous
Stipulation and Agreement.

3. Thatthe proposed electric service tariff sheets (File No. 200101173) submitted on
June 8, 2001, by Missouri Public Service, a division of UtiliCorp United, Inc., for the purpose
of increasing rates for electric service to retail customers are hereby rejected.

4. That UtiliCorp United, Inc., shall file, no later than the 15th working day after the
effective date of this Order, proposed tariff sheets in compliance with the Unanimous
Stipulation and Agreement approved herein.

5.  That Case No. EO-2002-384 is hereby established for the purpose of examining
class cost of service and rate design in UtiliCorp United Inc.’s Missouri jurisdictional electric
service operations. All of the parties to the present case are hereby made parties to Case
No. EO-2002-384 and the Commission’s Data Center shall add them as such to the service
listin Case No. EO-2002-384.

6. That this order shall become effective on February 28, 2002.

Simmons, Ch., Murray, Lumpe, Gaw, and Forbis, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge

Editor's Note: The Stipulationand Agreement inthis case has notbeen published.
If needed, this document is available in the official case files of the Public Service
Commission.

“Section 536.060, RSMo Supp. 2001.

®*Section 536.090, RSMo Supp. 2001. This provision applies to the Public Service Commission.
State ex rel. Midwest Gas Users’ Association v. Public Service Commission of the State
of Missouri, 976 S.W.2d 485, 496 (Mo. App., W.D. 1998).

¢ State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App. 1989).
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Director of the Manufactured Housing and Modular Units Pro-
gram of the Public Service Commission, Petitioner, vs.
Wightman Enterprises, Inc.,doing business as Lee’s Mobile
Homes, Respondent.

Case No. MC-2002-12
Decided February 26, 2002

Manufactured Housing 816. The Commission approved a stipulation and agreement
wherein a mobile home dealer agreed to arrange for inspection of the manufactured home,
and subsequent repairs thereto, in accordance with standards set by the Design Approval
Primary Inspection Agency.

ORDER APPROVING STIPULATION AND AGREEMENT

On July 5, 2001, the Director of the Manufactured Housing and Modular Units
Program of the Missouri Public Service Commission filed his complaint seeking
discipline against the dealer registration of Wightman Enterprises, Inc., doing
businessasLee’s Mobile Homes. OnJanuary 18,2002, priortothe establishment
of a procedural schedule in this case, the parties advised the Commission that a
settlement had been reached. On February 15, the parties filed their Joint
Stipulation and Agreement.

The Joint Stipulation and Agreement purports to settle all disputes between the
parties. It provides that Respondent will arrange for an inspection of the manufac-
tured home, including the damage thereto and the subsequent repairs, by the
manufacturer’s engineer. The inspection will determine compliance with DAPIA
standards and will be subject to approval based on those standards.* The Joint
Stipulationand Agreement further provides that Respondentwillidentify the DAPIA-
approved methodforallrepairwork, provideittothe Director,and complete all repair
work, including an inspection, by February 15, 2002. The Joint Stipulation and
Agreement further provides that, if the manufacturer’s engineer reports that the
repairwork tothe subject manufactured home meets DAPIA standards, the Director
will dismiss his complaint and Respondent will accept a probation of six months.
Pendingthe receipt ofthe report of the manufacturer’'s engineer, the Director agrees
to take no further action against Respondent.

The Commission hasthe legal authority to accepta stipulation and agreement
offered by the parties as a resolution of issues raised in this case.? In reviewing
the Joint Stipulation and Agreement submitted by the parties, the Commission
notes that®

1 “DAPIA” means Design Approval Primary Inspection Agency.
2Section 536.060, RSMo Supp. 2001.

3Section536.090, RSMo Supp. 2001. This provision applies to the Public Service Commission.
State ex rel. Midwest Gas Users’ Association v. Public Service Commission of the State
of Missouri, 976 S.W.2d 485, 496 (Mo. App., W.D. 1998).
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Everydecisionandorderinacontested case shallbeinwriting,
and, except in default cases disposed of by stipulation, con-
sentorderoragreed settlement, the decision, including orders
refusinglicenses, shallinclude orbe accompaniedbyfindings
of fact and conclusions of law. ***

Consequently, the Commission need not make either findings of fact or conclu-
sionsoflawinthisorder. Therequirementforahearingis metwhenthe opportunity
for hearing has been provided and no proper party has requested the opportunity
to present evidence.* Since no one has requested a hearing in this case, the
Commission may grant the relief requested based on the Joint Stipulation and
Agreement.

IT IS THEREFORE ORDERED:

1. That the Joint Stipulation and Agreement filed on February 15, 2002, is hereby
approved. A copy of the Joint Stipulation and Agreement is attached hereto as Attachment A.

2. That this case shall remain open pending receipt of the report of the inspection by
the manufacturer’s engineer. The Director shall file that report in this case immediately upon
receipt, together with his recommendation either that the Complaint be dismissed or that further
proceedings against Respondent be had.

3. That this order shall become effective on March 8, 2002.

Simmons, Ch., Murray, Lumpe, Gaw, and Forbis, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge

Editor's Note: The Stipulationand Agreementinthis case has not been published.
If needed, this document is available in the official case files of the Public Service
Commission.

“ State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App. 1989).
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Office of the Public Counsel, Petitioner, v. Union Electric
Company, d/b/a AmerenUE, Respondent.

Case No. EC-2002-152
Decided February 26, 2002

Electric 841. The Commission approved a unanimous stipulation and agreement between
the Office of the Public Counsel and AmerenUE wherein Ameren ceased its practice of
assessing late payment charges upon the entire unpaid balances of gas and electric service
customers who have entered into deferred payment agreements.

Gas 8§33. The Commission approved a unanimous stipulation and agreement between the
Office of the Public Counsel and AmerenUE wherein Ameren ceased its practice of assessing
late payment charges upon the entire unpaid balances of gas and electric service customers
who have entered into deferred payment agreements.

ORDER APPROVING STIPULATION AND AGREEMENT

On September 20, 2001, the Office of the Public Counsel filed two nearly
identical complaints against Respondent Union Electric Company, doing busi-
ness as AmerenUE. While each complaint involved the same purported miscon-
duct, thatis, the charging of late fees on arrearages under deferred paymentplans,
one (Case No. EC-2002-152) concerned the electric service activities of Respon-
dent and the other (Case No. GC-2002-153) concerned its natural gas service
activities. On October 25, the Commission consolidated the two cases. On
January 2, 2002, the Commission adopted a procedural schedule.

On February 5, the parties filed a Unanimous Stipulation and Agreement. On
February 7, the Commission’s Staff moved for the suspension of the procedural
schedule. OnFebruary 13, Stafffiled its suggestionsin support of the Unanimous
Stipulation and Agreement.

The parties agree that the Unanimous Stipulation and Agreement resolves all
issuesinthese consolidated cases. The Unanimous Stipulation and Agreement
provides that Ameren shall cease its practice of assessing late payment charges
upon the entire unpaid balances of gas and electric service customers who have
entered into, and fully complied with, deferred payment agreements. Instead,
Amerenwill assess late payment charges only on the unpaid portion of any deferred
monthly paymentthatis not paid by the delinquency date shown on the customer’s
bill. Ameren will also assess late payment charges on unpaid amounts relating
to currentservice. This change will take effect 14 days after the effective date of the
Commission order approving this Unanimous Stipulation and Agreement.

Within ten days of the effective date of the Commission order approving this
Unanimous Stipulation and Agreement, Ameren will file appropriate amended
proposed tariff sheets toimplementthe agreed change, bearing language similar
to that shown on the sample sheets attached to the Unanimous Stipulation and
Agreement.

Ameren will make appropriate adjustments to each current deferred payment
agreement account to eliminate the effect of each application of late fees, except
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with respect to amounts not paid by the delinquency date on the applicable bill.
Ameren will, within 90 days of completing these adjustments, provide a report to
Staffandthe Public Counsel showingthe total dollaramountthereofand the month
or months in which the adjustments were made. The revenue impact of these
adjustments shall be recognized in Case No. EC-2002-1.

The Unanimous Stipulation and Agreement further provides that Public
Counsel’s Complaints shall be dismissed; that Ameren shall not be liable for any
refunds except as stated in the Unanimous Stipulation and Agreement; and that
Ameren shall not be found to have violated any tariffs, laws, or regulations.

As noted, the Commission’s Staff filed suggestions in support of the Unani-
mous Stipulation and Agreement. Therein, Staff explains that the settlement
reflected in the Unanimous Stipulation and Agreement constitutes a real financial
benefitto ratepayers who have made deferred payment agreements with Ameren,
or who make such agreements in the future. Ameren will benefit because the
revenue impact of this change will be recognized in Case No. EC-2002-1.

The Commission hasthe legal authority to accepta stipulation and agreement
as offered by the parties as aresolution ofissuesraised in this case.! Inreviewing
the Unanimous Stipulation and Agreement submitted by the parties, the Commis-
sion notes that®

Everydecisionandorderinacontested case shallbe inwriting,
and, except in default cases disposed of by stipulation, con-
sentorderoragreed settlement, the decision, including orders
refusinglicenses, shallinclude orbe accompaniedbyfindings
of fact and conclusions of law. ***

Consequently, the Commission need not make either findings of fact or
conclusions of law in this order. The requirement for a hearing is met when the
opportunity for hearing has been provided and no proper party has requested the
opportunity to present evidence.® Since no one has requested a hearing in this
case, the Commission may grant the relief requested based on the Unanimous
Stipulation and Agreement.

IT IS THEREFORE ORDERED:
1.  Thatthe Unanimous Stipulation and Agreementfiled on February 5, 2002, is hereby

approved as a resolution of all issues in this case. A copy of the Unanimous Stipulation and
Agreement is attached hereto as Attachment A.

2. That Union Electric Company, doing business as Ameren UE, is ordered to comply
with the terms of the Unanimous Stipulation and Agreement.

3. Thatthis case shall remain open pending the filing of proposed amended tariff sheets
in compliance with the Unanimous Stipulation and Agreement.

* Section 536.060, RSMo Supp. 2001.

2Section536.090, RSMo Supp. 2001. This provision applies to the Public Service Commission.
State ex rel. Midwest Gas Users’ Association v. Public Service Commission of the State
of Missouri, 976 S.W.2d 485, 496 (Mo. App., W.D. 1998).

3 State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App. 1989).
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4. That this order shall become effective on February 28, 2002.

Simmons, Ch., Murray, Lumpe, Gaw, and Forbis, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge

Editor's Note: The Stipulation and Agreementinthis case has not been published.
If needed, this document is available in the official case files of the Public Service
Commission.

In the Matter of Laclede Gas Company’s Filing to Revise Its
Purchased Gas Adjustment / Actual Cost Adjustment Tariff
Sheets.

Case No. GT-2002-387
Decided February 28, 2002

Gas 817.1. The Commission approved a unanimous stipulation and agreement, and
accompanying tariff, that revised a gas company’s Purchased Gas Adjustment/ Actual Cost
Adjustment tariff.

ORDER APPROVING STIPULATION AND AGREEMENT AND
APPROVING TARIFES

OnFebruary 19,2002, Laclede Gas Company submitted tariff sheets thatwould
revise certain provisions of its Purchased Gas Adjustment (PGA) / Actual Cost
Adjustment (ACA) tariffs. Laclede’s tariff revisions would increase by one the
maximum number of PGA filings that Laclede would be authorized to make each
year. In addition, the tariff revisions would clarify how the Laclede’s various gas
costswould be reflected and accounted forin suchfilings. Laclede filed substitute
tariff sheets on February 26 to correct typographical errors and to reflect a correct
tariffrevision number. Stafffiled arecommendationregarding the tariffon February
27.

On February 19, Laclede, the Staff of the Commission, and the Office of the
Public Counsel also filed a stipulation and agreement. The stipulation and
agreement indicates that the signatories have agreed that the tariff revisions
proposed by Laclede are acceptable. The parties ask that the Commission
approve Laclede’s tariff, as well as the stipulation and agreement.

The stipulation and agreement also asks that the Commission make certain
findings regarding the revisionsto Laclede’s tariff. The stipulation and agreement
indicates that the purpose of such findings is to provide Laclede and third parties
useful documentation of the proper treatment to be afforded certain costs for both
internal and external accounting purposes. The stipulation and agreement asks
that the Commission find as follows:
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(1) That ... the costs and cost reductions associated
with Laclede’suse of naturalgasfinancialinstrumentsare gas
costs which, in the absence of any prior or current tariff lan-
guage providing for a different treatment, are properly recog-
nized in and recoverable through the Company’s PGA/ACA
Clause in the same manner, subject to prudence review, and
in accordance with the same procedures as other gas costs.
Treatment of the costs associated with such instruments as
gas costsisfully consistentwith, and already contemplated by,
the language of Laclede’s existing PGA/ACA tariff provisions
and that a tariff revision specifically codifying such treatmentis
therefore unnecessary.

(2) That ... such gas costs include the carrying costs
on payments made and/or received in connection withthe use
of such instruments and that such carrying costs shall be
accounted for and included in the calculation of the Deferred
Carrying Cost Balance of the Company’s PGA/ACA Clause,
subject to any prospective modifications approved by the
Commission in Laclede’s current rate case, GR-2002-356.
Changes from Laclede’s rate case will be implemented no
sooner than the effective date of such order.

The Commission hereby makes the findings requested by the parties.

The Commission has reviewed the tariff filing and the stipulation and agree-
ment and has determined that the stipulation and agreement, and the tariff should
be approved.

IT IS THEREFORE ORDERED:

1. That the stipulation and agreement filed on February 19, 2002, by Laclede Gas
Company, the Staff of the Public Service Commission, and the Office of the Public Counsel,
is approved. (See Attachment 1).

2. That the following tariff sheets (Tariff File No. 200200666) issued February 19,
2002, are hereby approved, as amended, to become effective on March 22, 2002.
P.S.C. MO No. 5 Consolidated
Eighth Revised Sheet No. 15, Canceling Seventh Revised Sheet No. 15
Second Revised Sheet No. 16-a, Canceling First Revised Sheet No. 16-a
Seventh Revised Sheet No. 17, Canceling Sixth Revised Sheet No. 17
Tenth Revised Sheet No. 18, Canceling Ninth Revised Sheet No. 18
Third Revised Sheet No. 28-c, Canceling Second Revised Sheet No. 28-c
First Revised Sheet No. 28-c.1, Canceling Original Sheet No. 28-c.1
Second Revised Sheet No. 28-g, Canceling First Revised Sheet No. 28-g
One Hundred and Eighty-Ninth Revised Sheet No. 29, Canceling One Hundred and Eighty-
Eighth Revised Sheet No. 29

3. That this order shall become effective on March 22, 2002.
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4. That this case may be closed on March 23, 2002.

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Woodruff, Senior Regulatory Law Judge

Editor's Note: The Stipulation and Agreementinthis case has not been published.
If needed, this document is available in the official case files of the Public Service
Commission.

In the Matter of the Determining of Prices, Terms and Condi-
tions of Conditioning for xDSL-capable Loops.

Case No. TO-2001-439
Decided February 28, 2002

Telecommunications 8 12. The Commission determined that Southwestern Bell must give
access to its network to telecommunications carriers in a nondiscriminatory manner. The
Telecommunications Act of 1996 requires local exchange companies to give access to
carriers under rates, terms and conditions that are just, reasonable and nondiscriminatory.
Telecommunications § 13. The Commission determined that Southwestern Bell incurs
significant costs to remove inhibitors, such as load coils, excessive bridged taps and
repeaters, from its network. Southwestern Bell may pass most of these costs onto the
telecommunications carriers whowishto access Bell's network to give digital quality services
to their customers.

Telecommunications § 14. The Commissionruled that Southwestern Bell must charge just,
reasonable and nondiscriminatory rates to carriers who wish to access its network. These
rates will apply to all telecommunications carriers, not just parties to the M2A standardized
interconnection agreement.

Telecommunications § 25. The Commission ruled that carriers that request digital
functionality must compensate Southwestern Bell for the loop conditioning Bell must perform
to make the loops able to carry a digital signal.

APPEARANCES

Paul G. Lane, General Counsel-Missouri, and Anthony K. Conroy, Senior
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Rose Mulvany Henry, Director of State Regulation, Marietta Chair Building,
2020 Baltimore Avenue, Kansas City, Missouri 64108, for Birch Telecom of
Missouri, Inc.

Mark W. Comley, Attorney at Law, Newman, Comley & Ruth P.C., 601 Monroe,
Suite 301, P.O. Box 537, Jefferson City, Missouri 65102, for Birch Telecom of
Missouri, Inc.
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REPORT AND ORDER

SUMMARY

Under the federal Telecommunications Act of 1996 Southwestern Bell Tele-
phone Company (Bell) is an incumbent local exchange company (ILEC). As an
ILEC, Bellis required to allow any requesting telecommunications carrier access
to elements of its telephone network on an unbundled basis on rates, terms and
conditions that are just, reasonable and nondiscriminatory.

Atelephoneline, orloop, may be used as a Digital Subscriber Lineto send and
receive data at high speeds using various types of digital technologies generically
referredtoasxDSL. Insome cases conditions or devicesthatinhibitan xDSL signal
existthatmustberemovedfromtheloop. Theseinhibitorsare load coils, excessive
bridged taps and repeaters.

Inthis case the Missouri Public Service Commission determinesjust, reason-
able and nondiscriminatory rates, terms and conditions that Bell may impose to
remove these inhibitors when requested to do so by another telecommunications
carrier and alternatively the rates, terms and conditions that telecommunications
carriers may obtain for Bell to remove these inhibitors.

JURISDICTION
The Missouri Public Service Commission has jurisdiction over all telecommu-

nications facilities and services and telecommunications companies in Missouri.
The Commission has the duty of general supervision over all telephone compa-
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nies operating in Missouri. Section 386.320. The Commission has authority to
investigate or make inquiry in the manner it determines into any act or thing done
by any telecommunications company. Section 386.330.

The Commission has jurisdiction over the rates and rentals charged by
telecommunications companies including rates and charges for the use of
telecommunicationsfacilities. Section 386.240. The Commission hasjurisdiction
to determine whether such rates, charges, rental or service terms are unjust,
unreasonable, unjustly discriminatory or unduly preferential or in any way in
violation of law. Id.

Under the federal Telecommunications Act of 1996 (FTA) state public utility
commissions have jurisdiction to resolve disputes over the terms forinterconnec-
tion between telecommunications carriers and to determine whether rates, terms
and conditions are just, reasonable, and nondiscriminatory. Sections 251 and 252
ofthe FTA. State commissions have jurisdiction and a duty to approve or to reject
interconnection agreements adopted by arbitration or negotiation. Section 252(e)
of the FTA.

STANDARD OF REVIEW

The Commission is determining rates, terms and conditions for network
elements for use in interconnection agreements between telecommunications
carriers and particularly rates, terms and conditions allowed to anincumbentlocal
exchange carrier to be charged to competitive local exchange carriers. Sections
251 and 252 of the FTA require that these rates, terms and conditions be just,
reasonable and nondiscriminatory. State law requires the Commission to
determine that such rates, charges, rentals or services are not unjust, unreason-
able, unjustly discriminatory or unduly preferential or in any way in violation of law.
Section 386.240. The Commission may impose any condition that it deems
reasonable and necessary upon any company providing telecommunications
services. Section 392.470.

PROCEDURAL HISTORY

On March 23, 2000, the Commission issued an Arbitration Order in Case No.
TO-2000-322 that decided rates, terms and conditions for conditioning loops for
xDSL services between Bell and DIECA Communications Inc., d/b/a Covad
Communications Company. The time allowed to the Commission to arbitrate
issues presented by the parties to a proposed interconnection agreement under
the federal Telecommunications Act of 1996 is very limited! In the Covad
arbitration, the Commission was not able to thoroughly evaluate Bell’s cost study
ormake any adjustmentsto Bell's purported costs on the limited record presented.

The Commission ordered Bell to perform a new cost study for conditioning
loops for xDSL services, to document its conditioning costs and to verify the data
andfacts supporting the coststudy. The Commission ordered its Staffto participate

* Under the FTA the Commission has 110 to 135 days to resolve the issues presented
depending upon filing date of the arbitration petition.
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inthe new coststudy. Bellfiled the cost study ten months later on January 16, 2001.
Staff filed a report in review of the cost study on January 16, 2001.

OnFebruary 15,2001, the Commissionissuedits order establishing this case
stating: “That this case is established for the purpose of determining the prices,
terms and conditions for loop conditioning of xDSL-capable loops.” Ordered
paragraph 1. OnMarch 6,2001,the Commission orderedthe coststudy and Staff's
report from Case No. TO-2000-322 transferred into this case.

The order establishing this case made Bell, the Staff and the Office of the Public
Counsel parties and directed notice to all certificated Missourilocal exchange and
interexchange carriers. The Commissiongrantedallinterventionrequestsandthe
following were made parties to this case: MCImetro Access Transmission
Services, LLC; Brooks Fiber Communications of Missouri, Inc.; MCI WorldCom
Communications, Inc.; Mpower Communications Central Corporation; NuVox
Communications of Missouri, Inc., f/k/a Gabriel Communications of Missouri, Inc.;
Sprint Missouri, Inc.; Sprint Communications Company L.P.; Fidelity Communica-
tion Services|ll, Inc.; McLeodUSA Telecommunications Services, Inc.; I[P Commu-
nications Corporation; AT&T Communications of the Southwest, Inc.; MGC Com-
munications, Inc., d/b/a Mpower Communications Corp.; Birch Telecom of Mis-
souri, Inc.; and XO Missouri, Inc. Fidelity was granted permission to withdraw on
August 23, 2001.

Prehearing conferences were heldin this case on March 19,2001 and on June
29, 2001, jointly with two other cases that address terms, conditions, costing and
pricing for other network elements. Evidentiary hearings occurred in this case on
August 7, 8 and 9, 2001. A procedural and settlement conference was held on
October 9, 2001. Two additional days of evidentiary hearings were held on
November 1 and 2, 2001.

Pursuantto Commission practice and custom - direct, rebuttal and surrebuttal
testimony was pre-filed in written form. The Commission also required filing of
supplemental testimony and responses. The record consists of this testimony,
related exhibits and additional evidence and testimony produced at the hearings.

Proposed decision issues were filed with the Commission on July 20, 2001.
However, after the record was more fully developed, the Commission ordered a
detailed and restated list ofissues and this list was filed on October 26, 2001. The
Commission instructed the parties on briefing requirements at the end of the
hearing on November 2 and in a notice issued on November 6, 2001. The
Commission provided for initial and reply briefs. The parties were instructed to
present their arguments following the restated issues list.

Bell, Staff and Sprint filed individual initial briefs. The Office of the Public
Counselconcurredinthe positions and arguments presented by Staff. AT&T, Birch,
IP, NuVox, MCI Metro Access, Brooks and MCI Worldcom and XO (collectively
CLECSs)joinedinfiling aninitial brief. XO joined withthe CLECs butalso submitted
a separate statement on Issue 4(A). Bell, Staff and CLECs filed reply briefs.
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FINDINGS OF FACT
AND
CONCLUSIONS OF LAW?2

Therestated issues listfiled on October 26, 2001, presents both legal and fact
issues. The issues list is organized using five primary issues with sub-issues.
There are thirty-eight decision points presented.

The Commission will first address some matters generally so that decisions
on the designated issues are framed clearly. The Commission will apply the
standard of review it has previously defined. Under the individual issues, the
Commission will state necessary conclusions of law supporting its decisions on
legalissuesandwill state itsfindings of fact supportingits decisionsonfactissues.

The Missouri Public Service Commission makes its findings of fact having
considered all of the competent and substantial evidence upon the whole record.
The positions and arguments of all of the parties have been considered in making
this decision. Failure to specifically address a piece of evidence, position or
argument of any party does not indicate that the Commission failed to consider
relevantevidence, butindicates ratherthatthe omitted material was not conclusive
of the decision reached by the Commission.

Under the FTA Bell is required, as an ILEC, to allow any requesting telecom-
munications carrier access to elements of its telephone network on an unbundled
basis on rates, terms and conditions that are just, reasonable and nondiscrimi-
natory. Atelephone line, orloop, may be used as a Digital Subscriber Line to send
and receive data at high speeds using various types of digital technologies
genericallyreferredtoas xDSL. Insome cases there may be conditions or devices
that inhibit an xDSL signal that must be removed from the loop. These inhibitors
are load coils, excessive bridged taps and repeaters. Loop conditioning is the
process of removing these inhibitors.

Voice grade services use signal frequencies in the analog bandwidth of 200
to 3400 Hz. Electrical signals traveling through a copper loop at voice grade
frequencieslose signal strength as aresultof capacitance. Loadcoils are passive
devicesthatstrengthenthe signal of low frequency voice grade services. Load coils
are not necessary for voice grade services on loops under 18,000 feet in length.

xDSL technology operates at much higher frequencies up to 1,100,000 Hz.
Load coils inhibit the higher frequency signals used for xDSL digital and data
services. Ifload coils are presenton aloop designated for xDSL service, they must
be removed.

Industry practices and Bell's current design standards call for splicing load
coils on loops in excess of 18,000 feet from the central office. The most common
plan for load coil deployment is called “H88.” Under this standard, load coils are
placed at regular intervals beginning at 3,000 feet and at each 6,000-foot interval
after the first load coil. A load coil cannot be placed within 3,000 feet of a loop’s
termination at a customer premises unless a bridged tap extends past the
customer or a capacitor or other device is placed on the loop.

2The issues list of the parties stated legal and factual issues and mixed issues of fact and
of law. This Report and Order addresses the legal issues in the order they are presented,
however, conclusions of law are also separately stated in this Report and Order.
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For more than twenty years, the telecommunications industry has deployed
Digital Loop Carrier (DLC) technology to serve clusters of customers. The area
servedisreferredtoasaCarrier Serving Area (CSA). The DLCisusually connected
tothe central office using fiber feeder or another type of high speed connection and
the customersinthe CSA are then served from the DLC with copper loops thatare
normally 12,000feetorshorter. Asthe DLC and CSAtechnologyisdeployed, feeder
anddistributionloops formerly in excess of 18,000 feet can be reassigned. Itisnot
necessary to remove the load coils from the reassigned loops to provide voice
grade services. Thusloops less than 18,000 feet in length with load coils may be
encountered in the network where only voice grade services have been provided.
Loops longer than 18,000 feet require load coils for voice grade service.

Bridged tap is a loop that extends or branches in multiple directions that are
notin astraight path to the end user. A network engineer will authorize bridged tap
on a case-by-case basis to provide a sufficient number of loops or extend service
to a particular customer or to a new neighborhood and defer placement of and
investment in additional feeder or distribution facilities. In contrast to load coils,
bridged tap does not occur at regular intervals in the network.

Bridged tap is an engineering option used to avoid or defer investment in
additional plant and capacity. Bridged tap is also an option used to serve a new
customer more promptly when additional capacity is planned but not yet in place.
Thus, bridged tap provides flexibility in management of capacity demands on the
network, lowers or defers costs, andis usefulin promptly meeting customer needs.

A bridged tap up to 6,000 feet in length can be used to provide voice grade
services. Bridgedtap caninhibitxDSL service ifitadds excessive lengthto the loop
orifsignals echo off an un-terminated bridged tap. Bridgedtapsin excess of 2,500
feet can inhibit xDSL services.

Repeaters are usedto extend the reach of specific digital services suchas DS1
or ISDN over copper loops. Repeaters inhibit xDSL signals.

Inhibitors are rarely encountered on loops less than 18,000 feet. Evidence
presented in the Covad arbitration suggested that load coils may be encountered
about 2% of the time, bridged tap 6% of the time and repeaters .06% of the time.
Data ordered and collected from Bell following the Covad arbitration decision
showed that loop conditioning was required on 1.3147% of requested loops.

Bell presented rebuttal testimony of Chris Cass where Mr. Cass asserted that
he had obtained a sample of loops and computed an average incidence of
inhibitors on allloops under 17,500 feet. Mr. Cass determined a higher incidence
of load coils and a slightly lower incidence of bridged tap than the percentages
indicated previously. Mr. Cass did not address the incidence of repeaters.

When a customer or CLEC orders aloopto be used for xDSL services, a check
of Bell's electronic plant records or a manual check of Bell's paper records will
reveal whether inhibitors are present and if so whether an alternative loop can be
selected that does not require conditioning. Bell’s manual records are more
complete and reliable than its electronic records but Bell charges $84.15 for
manually verifying the status of a loop.
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If the status of a loop is not verified or an electronic check is in error, inhibitors
may be discovered after an attempt to place a loop in service.

If a loop is ordered that requires conditioning, plant records are reviewed by
clerical and engineering staff to identify the necessary conditioning work and plant
reconfiguration and to prepare necessary drawings or documentation and a work
order. Next a cable technician is dispatched to the location or locations where
inhibitors must be removed or disabled. A work site must be prepared and safety
precautionstakenateachlocationalongtheloopwhereinhibitors willbe removed.

Loops are grouped in cables of 25 or 50 pair or larger multiples. The cables
may be buriedinthe ground, located aerially on poles, orlocated underground and
accessed through manholes. Each of the three environments presents unique
site-preparationtasks and particular sites will presentvariable conditions such as
traffic in public rights-of-way or conditions affecting access such as water in
manholes or physical obstructions to access points.

Afterthework siteis prepared, the cable technician mustlocate the correctcable
and loop, access the cable and loop, perform the necessary tasks to remove or
disable theinhibitor, restore the integrity of the loop and the cable and close the work
site.

In this case the Commission must determine whether Bell's costs to remove
inhibitors to xDSL grade services may be recovered in specific chargesto CLECs.
Ifthe Commission determines thatthe costs may be recovered, thenthe Commis-
sion must determine the cost inputs and select a pricing structure or structures.

The evidence in this case shows that Bell incurs significant costs to remove
inhibitors. Bell asserts that it should be allowed to recover these costs and
proposes per occurrence, non-recurring (upfront charge) prices for loops over
17,500 feet, and per occurrence non-recurring averaged prices on loops between
12,000and 17,500feet.® Belldoes notcharge to conditionloopsunder12,000feet.

Bell's proposes averaged non-recurring prices to condition loops between
12,000and 17,500feetof$1,231.32forload coils (assumes 3),$751.37 for bridged
taps (assumes 2), and $447.60 for repeaters. Over 17,500 feet Bell proposes
$410.44,$375.69and $447.60respectively aseachinhibitoris encounteredrather
than assuming that a certain number of inhibitors will be encountered. Bell
presently offers this type of pricing in Missouri.

Bellalso offersarecurring pricing option withacharge of $1.67 perloop. Under
this second type of pricing, a CLEC pays a monthly recurring charge on all loops
it orders rather than paying an upfront non-recurring (one-time) charge on an
occurrence specific basis.

% In this case and in previous cases, Bell has advocated a loop length of 17,500 feet as the
demarcation point in excess of which loops require loading for voice grade services.
However, parties and witnesses in this proceeding other than Bell have described the industry
standard as 18,000 feet. Bell's own witness, Terrell, identified 18,000 feet as Bell’s own
design standard in his direct testimony at page 6. A footnote in Staff's initial brief at p. 4 states
that there is no practical difference because a loop having a total length of 18,000 feet may
have a length beyond the central office of 17,500. The Commission will apply the industry
standard practice and reference of 18,000 feet. The Commission will reference 17,500 feet
in this Report and Order where it is stating Bell's position or restating an issue framed by the
parties using the 17,500-foot demarcation.
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Staff proposes that Bell be allowed to recover costs for conditioning and offers
a pricing model that develops an averaged non-recurring price applicable to all
XDSL capable loops under 18,000 feet (and longer than 12,000 feet). Staff
proposes an average non-recurring price of $30.33 on each xDSL capable loop
under 18,000 feet. This price would be charged whether or not inhibitors are
present. Staff proposes an initial three-year period for application of the averaged
non-recurring price structure. Staff proposesperoccurrence non-recurring prices
to remove inhibitors on the portion of longer loops beyond 18,000 feet.

Forthelongerloops,a CLECwould pay the averaged price (related tothe portion
ofthe loop under 18,000 feet) plus specific prices for inhibitors beyond 18,000 feet
as follows: $325.84 for load coils; $221.91 for bridged tap; and $221.91 for
repeaters. Staff developed and submitted a costing and pricing model that allows
inputs into the model to be changed and the results re-computed.

Sprint agreed that Bell should be allowed to recover its costs but argued that
the costinputs were overstated, that Bell's practices were inefficientand that Bell's
costing methodology resulted in overstated costs and prices. The Commission
also considered Sprint’s pricing methodology using Bell’s inputs.

The CLECs argued that costs and pricing for the loops provided by Bell should
be based upon Total Element Long Run Incremental Cost (TELRIC). This
economic model assumes forward-looking economic costs so that costing for
Bell's network facilities reflectthe most currentand efficient practices and technolo-
gies. CLECsarguethattheloop chargesthey are now paying reflectanetwork built
withoutinhibitors onloops under 18,000 feetand thatif Bellis allowed conditioning
charges in addition to loop costs for these loops Bell obtains a windfall.

CLECs alternatively argue that Bell's cost study is flawed, the inputs are
unsupported and thatthe costs are overstated. CLECs devote pages 27-36 of their
initial brief to pointing out the deficiencies in Bell's documentation of its cost study.

The Commission notes that it directed Bell, in Case No. TO-2000-322,
Arbitration Order, ordered paragraph 4, issued and effective March 23, 2000, to
“documentconditioning costs based uponverified dataand facts.” Bellfiled its cost
study approximately ten months later on January 16, 2001. The portions of the
record identified by CLECs in their initial brief (pp. 27-36) show that Bell prepared
little if any documentation to support the assumptions and inputs used in the cost
study and that if such documentation was prepared much of it was discarded.

Bellcould have strengthened its position by preparing and retaining documen-
tationto supportthe costinputs and assumptions and inputs usedinthe coststudy.
The lack of documentary work papers has made evaluating the cost studies more
difficult for the Commission and has impeded discovery and increased discovery
costs for the parties in this case. The weight given to the cost study is necessarily
reduced and greater emphasis must be given to the subject matter experts
presenting testimony in this case. Some of these witnesses are employees of the
telecommunications carriers joined in the case, which presents the Commission
with the further task of weighing the partiality of these witnesses.
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ISSUE 1. What is the scope of the applicability of the decisions in this case (and
is this issue ripe for consideration)?

Bell argues that the decisions in this case regarding prices, terms and
conditions for unbundled network elements (UNEs) can only be applied in a
standardized interconnection agreement referred to as the M2A. The M2A is an
interconnection agreement offered by Bell and approved by the Commission in
CaseNo0.TO-99-227,acase establishedtoconsider Bell’'sapplicationto enterthe
long distance market under Section 271 of the FTA.

The M2A contained interim provisions for pricing and terms for some UNEs
including those elements presented in this case. The decisioninthis case will be
applied to the M2A. Bell relies on the association of this case with Case No. TO-
99-277 and with dicta in the Commission’s February 15, 2001, order establishing
this case to support its position.

Every other party to this case argues that the scope of the Commission’s
decisioninthis case is notlimited to terms, conditions and pricing of UNEs for the
M2A. These parties also assertthatitwould be awaste ofindustry and Commission
resourcestoinvesttime and effortin this case to determine costs, terms and pricing
for UNEs butrestrictthe final decisionto the M2A while requiring these same issues
to be continually re-litigated or arbitrated in other cases.

The procedural history of this case, its relation to both Case Nos. TO-99-277
and TO-2000-322, does notsuggestor create arestriction onthe application of this
decision. Itisapparentthatinthese prior casesthe Commission was dissatisfied
with the sufficiency of the information presented to it in previous cases and
arbitration proceedings.

In resolving interconnection disputes, the Commission can require such
informationasitdeems necessaryto be submitted by the petitioning and respond-
ing parties but if the information is not timely or forthcoming the Commission is
required to proceed on the bestinformation available. Section 252(b)(4)(B) of the
FTA. The FTA's strict arbitration time frames have left the Commission too often
with imperfect and incomplete information to decide the issues presented.*

This case was established to provide an opportunity for a more complete
record, review and consideration. It would be a waste of resources to restrict
application of the Commission’s findings and conclusions in this case as Bell
suggests. The Commission has jurisdiction over the rates and charges of
telephone companies for the use of telecommunications facilities. Sections
386.240. This authority is consistent with the Commission’s responsibilities
under the FTA.

To the extent Bell's concern is with whether there are associated terms and
conditions to the network elements addressed in this case thata CLEC must take
along with the pricing determined in this case, Bell's issue is not ripe for
determination. Such issues can be addressed in negotiation, arbitration or
litigation with the particular requesting carrier in a future case.

“The Commission has only 110 to 135 days to resolve the issues presented in an arbitration
under the FTA depending on the fling date of the arbitration petition.
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ISSUE 2. Should there be any charge for loop conditioning...

a. Onloops up to 17,500 feet?

The CLECs suggestthatthe price paid to Bellto obtainthe loop paysforaclean
loop so that an additional non-recurring price to condition the loop would be a
double recovery. CLECs assert that it is not consistent to assume one network
design (modern-noinhibitors) for costing and pricing the loop and differentnetwork
design (twenty years out of date —with inhibitors) for costing and pricing condition-
ing. CLECs argue that allowing Bell recovery for conditioning costs provides a
disincentive to exercise due care to modernize or upgrade its network when growth
orobsolescence would otherwise require. CLECs assertthatasBellreconfigured
its network, cutting longer loops back and redeploying them, that conditioning
should have been done at that time for loops under 18,000 feet. CLECs suggest
that Bell should absorb conditioning costs asloop maintenance and that Belldoes
soforotherkinds of digital servicesthanxDSL. CLECs assertthattoallowrecovery
here is inconsistent.

Bellasserts, and parties otherthanthe CLEC group concede, that conditioning
costsforloopslessthan 18,000 feet may be recovered by Bell, according to the law
and taking into account practical considerations.

The Commission finds that the position of Bell, Staff, Sprint and the Public
Counsel is supported by the law and by the practical considerations of building,
maintaining and upgrading a large telecommunications network.

The Federal Communications Commission has determined that when a
requesting carrierrequests loop facilities from an ILEC and those facilities require
loop conditioning for digital functionality that the ILEC must condition the loop and
the requesting carrier bears the cost. First Report and Order, CC Docket No. 96-
98, August 8, 1991 para. 383. More recently, the FCC noted that today’s networks
would notnormally have inhibitors onloops under 18,000 feetbut neverthelessthe
devices are sometimes present and the ILEC should be able to charge for
conditioning such loops. Third Report and Order and Fourth Further Notice of
Proposed Rulemaking, CC Docket NO. 99-98, November 5, 1999, para. 193.

The FCC has acknowledgedthatthe charges ILECsimposeto conditionloops
become sunk costs to the CLECs and that these costs may constitute a barrier to
offeringxDSL services. The FCC noted thatILECs mighthave anincentive toinflate
the charge for line conditioning. Finally, the FCC deferred to the states to ensure
that costs for line conditioning are in compliance with FCC pricing rules for
nonrecurring costs. Id. para. 194. The FCC recognizes the authority of the states
to ensure that non-recurring costs are notrecovered more than once and that such
chargesare spread equitablyamongentrants. FirstReportandOrder, Id. para.750.

In this case the Commission will determine Bell's costs via review of the
assumptions and inputs presented in Bell’s cost study and application of the
evidence presented inthis case. Allowable costs and equitable pricing structures
will be determined.

The Commission recognizes that a network built today would not have inhibi-
tors on loops less the 18,000 feet. However, itis not realistic to assume that an
ILEC managing a large telecommunications network would incur costs to
reconfigure its network at every opportunity to the most modern and efficient



INVESTIGATION xDSL 141
11 Mo. P.S.C. 3d

standards regardless of cost. To do sowould unduly burdenthe ILEC and all end
user customers with costs that provide too little return. The pace and timing of
network upgrades are determined by various factors including maintenance
requirements, potential maintenance savings, demand for more capacity, demand
for new or additional services, technological advances and overall cost savings or
revenue enhancements that a proposed network investment offers.

b. On loops over 17,500 feet?

All the parties in this case agreed that Bell should be compensated for
conditioning loops over 18,000 feet. The parties disagreed on appropriate cost
inputs and assumptions and on whether Bell performs loop conditioning using
reasonably efficient and cost effective practices.

c. Tothe extent SWBT provides loop makeup information that indicates that
conditioning will not be necessary?

Bell argued that if CLECs rely only on free electronic loop qualification when
ordering a loop then CLECs should bear the risk and subsequent cost of
conditioning if inhibitors are encountered because the electronic records are not
represented as 100% accurate. Bell asserted that manual loop qualification, at a
cost of $84.15, is the only way to be certain that a loop is free of inhibitors.

Bell also stated inits reply brief that if the loop is not promptly ordered following
manualloop qualificationacleanloopis notassured because Bell may assignthe
loop to another CLEC or customer.

Staffasserted thatwhen a CLEC pays for manualloop qualification and the data
is wrong Bell should bear the subsequent loop conditioning costs. The CLECs
assertedthatthere should be no charge for conditioning when electronic ormanual
loop qualification shows a clean loop. Sprint took no position on this question.

It is unfortunate that Bell’s electronic plant records are not fully reliable.
However, there is no evidence to refute Bell’s position that “Only if manual loop
qualification is performed will either Bell or CLEC know with certainty whether
conditioning is required or not.” Bell’s Initial Brief, p. 11. The Commission notes
that one advantage of Staff's average pricing structure for loops under 18,000 feet
isthatitwillnotbe necessaryto confirmthe presence orabsence of inhibitors since
CLECs electing this pricing option will pay a broad-based conditioning charge on
all xDSL capable loops.

For CLEC's that do not adopt the average pricing model for loops less than
18,000 feet, the Commission finds that if loop make-up information is ordered by
using Bell's manual process that Bell shall bear the risk and costs ifinhibitors are
subsequently encountered on the loop that were not discovered in the manual
qualification. If CLECsrely on electronic loop qualification data or other means not
represented as fully complete or accurate, then CLECs shall bear the risks and
costs if inhibitors are subsequently encountered.

ISSUE 3.1f the Commission’s decision on either issue 2a or 2b (or both) is “yes”,
in determining the costs of loop conditioning for purposes of this case...

a. Should costs associated with reattaching bridged tap, if any, be consid-
ered?
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Bell asserted that absent cutting off a bridged tap to provision an xDSL capable
loopthatitwould be there to serve afuture voice customer. Bell assertsthat bridged
tap is reattached 34% of the time.

Staff asserted that CLECs do not cause this cost. Itis a cost associated with
a different customer in the future. CLECs concurred and argued further that use
of bridged tap is not consistent with a modern network design — including Bell’s
own engineering standards. CLECs asserted thatBell only reattaches bridged tap
to avoid costs of expanding and upgrading its network to serve a later voice
customer of Bell or another CLEC.

Sprint asserted that restoring bridged tap is not consistent with a forward-
looking network and is not consistent with industry and Bell standards. Sprintalso
agreed that CLECs do not cause this cost.

The Commission finds that Bell’s position is not credible. The arguments of
Staff, CLECsand Sprintare persuasive. Atthetimea CLEC ordersanxDSL capable
loopandbridgedtapisencountered, the bridgedtapisnotinuse andisunneeded.
The loop would otherwise be in use and not available to the CLEC.

b. Onloops upto 17,500 feet, should costs for removing repeaters, if any,
be considered?

Bellstated thatitsometimes leaves repeaters onaloop after adigital customer
discontinues service because the loop would be available for a future subscriber
for DS1. Bell is then able to avoid costs and delay to serve a new customer that
orders this technology. Bell asserted that it should be allowed to recover the cost
to remove or disable repeaters where the loop is subsequently ordered for xDSL
services.

Staff's position was that this cost should be recoverable.

CLECs asserted that these devices should be removed and placed back in
inventory when the associated service is discontinued. Thus, the cost should not
be recovered from CLECs.

Sprint asserted that repeaters are rarely encountered because they are
inconsistent with voice or xDSL loops and are too expensive to leave idle. Sprint
suggeststhatifaverage non-recurring pricing (Staff's proposal) is adopted that this
item should not be included and should be separately priced since it is so
infrequent.

The record shows that inactive repeaters are rarely encountered and this is
consistentwiththe costs associated with placing these devicesinservice. Bellhas
incentives to ensure thatloops with repeaters are not left idle and that these loops
be reassigned for similar services. Removing repeatersto provide xDSL services
willbe arare occurrence since Bell has anincentive to locate other available loops
to avoid removing the repeater. CLECs did not refute Bell’s position in their reply
brief. The Commission finds that the cost of removing repeaters is arecoverable
conditioning cost.

c. Should the removal of multiple load coils at one time be assumed, and
if so, how many?

Load coils occur at regularly spaced intervals on loaded cables. Because a
significant portion of the cost of removing load coils is reflected in clerical and
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engineering time, trip time and setting-up and closing work sites — bulk condition-
ing 25 or 50 pair or more loops at each location is efficient and can significantly
reduce unit costs.

Bell argued against bulk conditioning of load coils because with its proposed
non-recurring charge Bell would be unable to recover the incremental cost of
conditioning additionalloops ateach work site. Bellalso assertedthat, indiscrimi-
nately conditioning multiple loops could adversely affect service to others and that
evenonloopsand cable groups oflessthan 18,000 feet, voice-only customers have
slightly better voice grade service with load coils.

Staff acknowledged that the greatest cost is for the conditioning the first loop
and that bulk conditioning is an efficient practice. However, Staff did not support
mandating bulk conditioning for load coils because it would inflate conditioning
costs to cover the incremental cost. Staff believes that ongoing network improve-
mentswill reduce the need for conditioning. Staff notedthatBelldoesinfactperform
bulk conditioning, presumably when it is warranted, based upon its observations
of Bell’s fieldwork.

CLECs asserted that Bell should bulk condition load coils because itis more
cost efficient to do so, reduces damage to the network by reducing the frequency
that cables are handled and splices opened and closed, maintains binder group
integrity so that all pairs in a binder group are similarly engineered, and stated that
there is no use for loops and cable groups under 18,000 feet. CLECs urged the
Commissionto assume aninput for bulk conditioning 50 loop pairs atatime. The
CLECs argued that Bell’s position that it does not perform bulk conditioning was
contradicted by Bell's written standards and that Staff's observations of fieldwork
show that multiple conditioning occurs and is encouraged. CLECs stated that
using Staff's averaged non-recurring charge allows a means for full cost recovery
for bulk conditioning. CLECs refuted an additional argument by Bell that it would
experience a loss due to doing this work in advance of payment. CLECs argued
that with an average cost structure on all loops significant revenues would be
received before costs areincurred as well as atthe time the costs are incurred and
following the time costs are incurred.

CLECs cited an FCC order where pricing for collocation must spread costs on
later takers and not overly burden the first LEC. Multiple loop conditioning and an
average pricing structure onall DSL loops will similarly spread costs. Multiple loop
conditioning will improve — not degrade — service for voice, dial-up internet and
digital customers. Using cross-connects allows the clean loops to be assigned
as needed for efficient management of costs.

Sprint advocated a cost input assuming 25 pair bulk conditioning for loops
under 18,000 feet. Sprintdevoted pp. 20-24 of its brief to this topic and presented
persuasive arguments. Bell can significantly lower its costs if it bulk conditions
loops of less than 18,000 feet whenever it performs network maintenance or
accepts a conditioning order. Bell can further minimize bulk conditioning costs by
targeting this practice to areas where itanticipates demand for xDSL services and
conditioning the number of cable groups and loops it anticipates will be needed.
Staff's observations showthatBellin fact performs bulk conditioning in anticipation
of future demand for services.



144 INVESTIGATION xDSL
11 Mo. P.S.C. 3d

Assuming an input of bulk conditioning will significantly reduce costs and thus
pricing for conditioning; will promote efficient network practices; will promote a
practice that ensures higher integrity in Bell's network; and with Staff’'s average
pricing model spreads costs over all entrants. The Commission adopts aninput
and assumption of bulk conditioning for load coils of 25 loop pairs at a time.

d. Should the removal of multiple bridged tap at one time be assumed, and
if so, how many, and at how many locations?

Bell argued that removal of multiple bridged tap should not be assumed as an
input. Bell argued that cost data is not available. Bell also argued that it would not
recover this cost with a non-recurring price. Bell argued that bridged tap spacing
is not consistent or placement predictable and that individual loops within a 25 or
50 pairgroup would vary meaning every loop would have to be studied. Bellargued
that bulk or advance conditioning via disconnecting bridged tap that might never
affect a DSL customer but that could have been used to serve a future voice
customer would be imprudent.

Staff did not recommend removal of multiple bridged tap because there is no
data showingits consistent placementin the network. Thus, the practice could not
be carried out economically.

CLECs argued for assuming an input of removing bridged tap on 50 pair at a
time atbranch splices. Multiple bridged tap conditioning was observed in the field
visits Staff made. This practice is asserted to reduce maintenance and improve
the performance of the network. CLECs asserted that bridged tap does occur at
one location on multiple pair.

Sprint took no position on this question.

The Commission finds that assuming an input for removal of multiple bridged
tapisnotsupportedinthisrecord. Bridgedtap does notalways occur at predictable
locations in bulk making bulk conditioning difficult to perform. Furthermore, while
excessive bridged tap is an inhibitor to xDSL services it continues to serve a
purpose providing voice grade services.

e. How many load coils should be assumed to be present, on average, on
loops up to 17,500 feet?

Bell argued that this input should assume three load coils encountered and
removed onloops 18,000 feetandless. Bellarguedthatevenifacustomerisless
than 15,000 feet from the central office — a downstream load coil (third load coil)
— could exist and have to be removed. Bell refuted Sprint’s argument that a load
coil cannot exist within 3,000 feet of a customer on the basis that a load coil could
be within 3,000 if a capacitor is placed on the loop or bridged tap extends past the
customer lengthening the loop.

Staffasserted aninputoftwoload coils. Staff supportedits position by asserting
thatits observations showed abouttwo load coils mostofthe time. Staffalso stated
thatthe lastload coil cannot be within 3,000 feet of the customer premises without
disrupting service so a load coil at 15,000 feet on loops under 18,000 feet would
be too close.

CLECs asserted an input of two load coils citing arguments similar to Staff.
Alternatively CLECs asserted an input no higher than 2.39 load coils used for Bell
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in Texas. CLECs also noted that if the third load coil is past the customer on a
bridged tap that load coil is effectively eliminated when the bridged tap is cut.

Sprint argued for an input of two load coils. Sprint asserts that this would be
consistent with the cost study methodology that is based upon averages. Sprint
also asserted that Bell’s position on this input is contrary to Bell’s average cost
methodology for loops less than 17,500 feet since Bell assumes the maximum
rather than an average.

Sprint showed that Bell's internal network standards are consistent with
industry standards. Under these standards the last load coil cannot be placed
within 3,000 feet of the customer premises. Sprintasserted thatabsenta build out
device it is impossible to have a third load coil on a loop less than 18,000 feet.

The Commission finds that the positions of Staff, CLECs and Sprint are more
credible and persuasive than Bell's position. Under network design standards a
third load coil will be infrequently encountered on aloop less than 18,000 feet. The
average would necessarily be closer to two than to three. Because Bell will have
the opportunity to lower its costs by prudently adopting bulk conditioning practices,
it will suffer no significant harm by assuming an input of two load coils. There is
notsufficientinformationinthisrecordtojustify splitting the difference or computing
an average between two and three. Two is the most likely incidence.

f. How many bridged taps should be assumed to be present, on average,
on loops up to 17,500 feet?

Bell argued for an input assuming two bridged taps would be encountered on
loops of less than 18,000 feet. Bell noted that if there are zero bridged taps then
there is no charge under its proposed pricing. Sometimes there will be one and
sometimes more than two. Bell cited no data — just its experience.

Staff accepted Bells assertion of two but noted that there was no good data to
support this assumption. Staff believed that if this input is overstated, it provides
Bell an offsetting benefit to the possible detrimental assumption of only two load
coils.

CLECs asserted an input of one bridged tap. CLECs asserted that Bell
produced no data to support two. CLECs asserted that if two bridged taps are
assumed even though unsupported then some other questionable cost factor
must go against Bell to counter balance this input as Staff suggested.

Sprint asserted one bridged tap. Sprint states that Bell's deployment guide-
lines discourage excessive bridged tap. Voice service should not have more that
6,000 feet and xDSL not more than 2,500 feet of bridged tap. Even if there are two
bridged taps — it is likely that only one will need to be removed to eliminate the
excessive bridged tap.

The Commission sees no need to make an assumption for an input that
increases costs when the assumption has so little documentary support. Further-
more, Sprint’'sargumentis persuasive. Evenifmorethanone bridgetapispresent,
removing one will often be sufficient. Just as with the input for load coils, there is
not sufficient information in this record to justify splitting the difference and
computing an average. Here there may be some average between one and more
than one but one is the most likely incidence and there is insufficient evidence to
compute an average.
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g. What are the appropriate average task times for an engineer to perform
conditioning activities regarding load coil, repeater, and bridged tap, at initial
locations and additional locations?

Bell stood by its engineering time and task estimates and suggested these
were verified by Stafffield visits and observations. Bellargued thatthe CLECsdidn’t
really assume any engineering time. Bell argued that Sprint presented an
argument for standardized practices while Bell’'s own practices are different and
reflect a more customized approach to each conditioning order.

Staff accepts Bell's position as reflected in the cost study relying on its
observations and confirmed by the Staff’'s experience and expertise.

CLECs argued for the time and task estimates of their subject matter witness
Riolo whom CLECs asserted as the only qualified expert presented for these
issues in this case. The CLECs argued that Bell's practices should not be
controllingwhere more efficient practices were usedinthe industry. CLECsargued
that cost and pricing inputs should assume the most efficient practices. CLECs
argued that Staff's observations were too limited to be reliable and argued that
Bell's witnesses in this case could not personally verify times and no documen-
tation exists to support the cost study inputs.

Sprint suggested that the Commission should disallow Bell's task and time
estimates because Bell did not document them even though Bell was directed to
do so and allowed ample time. Alternatively Sprint offered task times based on its
evidence.

The CLECs and Sprint raise attractive arguments to disallow Bell's time and
task estimates on the basis of Bell's poor or virtually nonexistent documentation
for the cost study. However, if the Commission did so it would have to rely on
evidence of general practices presented by the CLECs and Sprint. This evidence
is credible withregardtoindustry practices and efficiencies that Bell could possibly
attain. Bell'sinternal guidelines are consistentwith industry guidelines. Neverthe-
less, Bell’'s network and its network management practices are in many ways
unique to Bell.

Bell's practices are not static. Evidence presented in this case shows that Bell
isinthe process of reconfiguring its entire network via an upgrade to a fiber feeder
network referred to as Project Pronto. This investment shows that Bell will act to
obtain efficiencies when doing so is cost effective.

Staffdid observefieldwork, clericaland engineering tasks and evaluated Bell's
inputs based upon its subject matter expertise. Staff found the fieldwork, clerical
andengineeringtasksandtimestobereasonable. Staffhasnobasistobe biased
ontheseinputs. The Commission accepts the cost study inputs for these factors.

h. What are the appropriate average task times for a clerk to perform
conditioning activities forload coil, repeater, and bridged tap, atinitial locations and
additional locations?

Bell asserted that its clerical task times were supported by the cost study, by
its experts and by Staff. Bell asserted that CLEC and Sprint observations were not
relevant to Bell's practices.

Staff accepted Bell's cost study.
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CLECs reasserted its arguments as presented for engineering time and that
only their subject matter expert Riolo was qualified in this case.

Sprint supported minimal clerical task times as supported by CLEC witness
Riolo and Sprint witness Dauvis.

Staff did observe fieldwork, clerical and engineering tasks verifying Bell’sinputs
and evaluating the inputs favorably based upon its subject matter expertise. Staff
has no basis to be biased on these inputs. Bell’s practices reflect its own unique
circumstancesaswellasindustry standards. Therefore, the Commissionaccepts
the cost study inputs for these factors.

i What are the appropriate average task times for a cable technician to
perform conditioning activities for load coil, repeater, and bridged tap, at initial
locations and additional locations?

The time and labor inputs for the cable technician to perform the conditioning
activities presented in this case present a very significant set of cost inputs. Bell
asserts that its times for a cable technician to perform conditioning activities are
appropriate and that Staff's field observations showthatthe timerequired is actually
greater.

Staff accepted Bell's practices and times presented in the cost study. Staff
noted that the greatest single cost input s for splicing work. Staff observations for
actual jobs indicated that these inputs in the cost study were acceptable. Staff
stated that even though the sample of field visits was small, the Staff observations
verified that Bell's estimates and the estimates of subject matter experts were
conservative and erred on the side of understating task times. Staff believed that
thework crewsitobserved worked efficiently even when presented with difficult site
environments.

CLECssupported only the task times presented by subject matter expert Riolo.
Bell criticized these task times as not supported by time and motion studies.
CLECs noted and the Commission recognizes that Bell’s cost study inputs were
largely undocumented and Bell’'switnesses supporting the cost study oftenlacked
personal knowledge and in some instances no subject matter expertise.

Sprint asserted that the input of load coil costs should assume bulk condition-
ing on loops under 18,000 feet. Sprint further asserted that task times should be
differentiated base on underground, buried and aerial environments.

Staffdid observefieldwork, clericaland engineering tasks and evaluated Bell's
inputs based upon its subject matter expertise. Staff has no basisto be biased on
these inputs. Bell's practices reflect its own unique circumstances as well as
industry standards. Staffinvested a significantamount of time in making field visits
to observe the work of cable technicians and evaluated and judged their observa-
tions against Staff’'s experience and found noindication thatthe work andtask times
were overstated or thatthe jobs observed presented any undue factors than might
have overstated these inputs. Therefore, the Commission accepts the cost study
inputs for these factors.

j- Isitmore appropriate to use average time inputs (combination of aerial,

buried and underground) for bridged tap, repeater and load coil removals orto use
separate costs for aerial, buried and underground?
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Bell asserted that assuming an average mix of work environments is appro-
priate. Sprintwas the only party to disagree. All the other parties believed that this
assumption allowed certainty in costs and pricing that would not be possible if the
time inputs, costs and pricing were segmented into categories.

The Commission has some concern with averaging this input since there is
little if any data to confirm the mix. However, there was no indication that the mix
was manipulatedtothe disfavorof CLECs. CLECswereinfactneutralonthisinput.

Having certainty in costs and pricing is a benefit to the industry and also to end
user customers. Therefore, the Commission accepts the cost study inputs for
these factors.

k. Isitappropriate to include an inflation factor?

Bell asserted that an inflation factor was appropriate and asserted that labor
and other costs would increase over the projected three-year life of the cost/pricing
determined in this case. Bell believed labor cost increases were known and
inevitable. Bell argued that an offset to inflation by productivity or decline in
conditioning frequency is speculative and should not be allowed. Bell also
asserted thatif non-recurring per occurrence pricing were adopted then frequency
would have noimpact. Bell alternatively asserted that a productivity factor implicitly
exists because of the forward-looking aspect of the study.

Staff did not favor an inflation factor because the instances of conditioning
should diminish over time making inflation less significant. Staff believed that an
upward trend in wages would be offset by an upward trend in productivity so no
adjustment either way is warranted.

CLECs argued that assuming an inflation factor without an offsetting produc-
tivity factor would be inappropriate. CLECs cited evidence that better equipment
and practices can increase productivity. One example in the record was the
potentialto use higher capacity pumpsto clear waterin manholes more quickly and
reduce time on site.

Sprint argued that it would be inappropriate to apply an inflation factor without
also determining and applying a productivity factor.

The Commission finds that no input for inflation is warranted. Bell'sinputwas
not documented and it is not consistent to build in an inflation factor without also
addressing productivity. Bell has significant opportunities to lower its unit costs by
adopting more efficient practices such as using some degree of bulk conditioning.
Furthermore, the projected life of the pricing and costing adopted in this case is
about three years. This is not so great a period of time that inflation should be a
significant factor.

l. Isitappropriatetoinclude a Support Asset multiplier withoutadjustment?

Bellassertedthatasupportassetmultiplieris necessary because computers,
office equipment and field equipment are used to support conditioning activities.

Staff agreed with Bell's position. This support asset multiplier supports the
labor used in doing the work. If you do not allow this factor, then the only other
possible opportunity is in recurring costs and those elements are already estab-
lished.
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CLECswere neutral. Sprintasserted thatthis factor should only be associated
with the labor of the cable technician.

The Commission finds that a support asset multiplier is appropriate and that
Bell'sinputisacceptable. Contraryto Sprint’s assertion supportassets do appear
to be necessary to support virtually all employees.

m. Isitappropriate to include a common cost markup in calculating a non-
recurring conditioning rate?

Bell asserted that it was necessary to include a common cost markup. Bell
asserted that this input could not be disallowed without increasing the common
cost markup percentage on recurring charges.

Staff disagreed with Bell's position. Staff stated thatthese costs are recovered
inloop maintenance (recurring) charges and that unless the multiplieris adjusted
down, there would be anover-recovery ifthis multiplier were also spread over these
nonrecurring costs. Staff argued that the Commission is not bound by its prior
decisions related to this issue.

CLECs agreed with Staff's position that the common costs associated with
loop conditioning are already spread and recovered in loop maintenance.

Sprint took no position on this issue. Bell asserted that Sprint applies a
common cost markup to its nonrecurring charges.

Bell argued against Staff's position inits reply brief at pages 28 and 29 stating
that the common cost allocator was developed to recover common costs over the
entire group of services (recurring and nonrecurring) offered by Bell and thatif non-
recurring costs are excluded from the base Bell will not have a complete recovery.

However, Bell acknowledged Staff's statement that xDSL deployment began
after the Commission determined rates in Case No. TO-97-40. Therefore the
common cost allocator markup percentage was set before the advent of xDSL
deployment. If xDSL conditioning is a new activity, it is an addition or expansion to
the base whether priced onarecurring or nonrecurring classification. Applyingthe
common cost allocator to a larger base of activity would require the percentage for
the allocator to be reduced to avoid over recovery —unless one assumes common
costs also increase with volume — but that would be contrary to Bell’s statement
that excluding a cost from the base would result in an under recovery. Bell Reply
brief p. 29.

The common costallocator could be setonabasethatincludesrecurring costs
only (such as maintenance as argued by Staff) or on abase thatincludesrecurring
and nonrecurring costs. But under either case, if the base changes, the factor
should change.

Here the Commission need not address the larger question of defining the
base as recurring only or as both recurring and nonrecurring. It appears that
conditioning costs were notincluded in the base to begin with however classified.
Countingthese costsinthe base nowwould broaden the base with no correspond-
ing change in the common cost markup factor.

For purposes of xDSL conditioning costs, the Commission finds that there
should be no common cost markup input.
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n. Is it lawful for the Commission to use Sprint Missouri's cost model to
determine SWBT’s price for conditioning in Missouri, and, if so, is it reasonable to
do so?

Bell objected to the use of Sprint’'s cost model because the necessary inputs
for using this methodology were not adequately established.

Staff believed the model would be lawful but did not recommend using it. Staff
preferred the model it proposes, particularly since it was an open model that
permits changing the inputs.

CLECs took no position.

Sprint believed its model could be lawfully used.

The Commission has no basis to conclude that the use of Sprint’s cost model
would be unlawful. However, the Commission does determine that it would be
unreasonable to use the model in this case because, unlike the Bell and Staff
models, an adequate record is not presented to evaluate and determine the
necessary inputs.

The Commission did not consider Sprint’s model until it ordered its Staff to
prepare a scenario considering the model at the end of the initial hearing dates in
this case in August 2001. Because of this timing the Commission and the parties
had little time orinformation to evaluate and consider the use of this model and the
degree if any it requires refinements to accept the inputs identified and judged in
this case, many of which are unique to Bell.

0. If the Commission’s answer to Issue 3n is “yes”...

(1) What modifications, ifany, should the Commission
make to Sprint’s Missouri cost model in determining SWBT's
prices for conditioning in Missouri?

(2) What modifications, ifany, should the Commission
make to the inputs into Sprint’'s Missouri cost model in deter-
mining SWBT’s prices for conditioning in Missouri?
Because the Commission has determined not to utilize Sprint’s model in this
case input modifications need not be decided.

p. Is it lawful for the Commission to use Staff’'s cost model to determine
SWBT'’s prices for conditioning in Missouri, and, if so, is it reasonable to do so?

Staff supported its model as lawful and asserted that its model is preferable
because it takes into account loops conditioned for Bell's Project Pronto. Staff
asserted that loop conditioning is generic and should be competitively neutral to
Bell, Bell's CLEC affiliates and to CLECs. Staff asserted that Bell's CLEC affiliate
probably would not change its business plan based on Staff's costing and pricing
model because it is following central office upgrades by Bell in marketing xDSL
services.

Staff agreed that CLEC business plans could change since costs to CLECs
under Staff's average pricing model would become more predictable. But Staff
assertedthatBellwould recoverits costswhetherornot CLECsoptintothe average
pricing model because if they do not opt in they will either pay the per occurrence
nonrecurring price (allowing SWBT full recovery) or will not order the loop (no cost
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caused). Bell's concern with adverse selection by CLECs is unfounded in Staff's
view.

Bell asserted that the Staff model is not accurate and would misallocate
resources because customers requiring conditioning would take advantage of
Staff's average pricing structure and those not requiring conditioning would be
discouraged in ordering xDSL service by the imposition of the average charge on
all xDSL capable loops. Bell asserted that CLECs with different business plans
would take advantage of this pricing plan. Bell asserted that the Commission
cannot require all CLECs to adopt this pricing and cannot change existing
interconnection agreements that do not have this pricing.

CLECs, assuming the Commission allows Bell to recover conditioning costs,
believed Staff's model and proposal is lawful and reasonable. CLECs noted that
Staff's open model has an advantage of allowing inputs to be modified. Most
CLECs would participate and those that did not would not order loops requiring
conditioning orifthey did would pay per occurrence so Bellwould obtain full recovery
with any option or mix of pricing options. Sprint found Staff's model acceptable.

The Commission has jurisdiction over the rates and rentals charged by
telecommunications companies including rates and charges for the use of
telecommunicationsfacilities. Section 386.240. The Commission hasjurisdiction
to determine whether such rates, charges, rental or service are unjust, unreason-
able, unjustly discriminatory or unduly preferential or in any way in violation of law.
Id. The Commission may impose any condition that it deems reasonable and
necessary upon any company providing telecommunications services. Section
392.470.

Under the federal Telecommunications Act of 1996 (FTA), state public utility
commissions have jurisdiction to resolve disputes over the terms forinterconnec-
tion between telecommunications carriers and to determine whether rates, terms
and conditions are just, reasonable, and nondiscriminatory. Sections 251 and 252
ofthe FTA. State commissions have jurisdiction and a duty to approve or to reject
interconnection agreements adopted by arbitration or negotiation. Section 252(e)
of the FTA.

The Federal Communications Commission has determined that when a
requesting carrierrequests loop facilities from an ILEC and those facilities require
loop conditioning for digital functionality that the ILEC must condition the loop and
the requesting carrier bears the cost. First Report and Order, CC Docket No. 96-
98, August 8, 1991 para. 383. More recently the FCC noted that today’s networks
would notnormally have inhibitors onloops under 18,000 feetbut neverthelessthe
devices are sometimes present and the ILEC should be able to charge for
conditioning such loops. Third Report and Order and Fourth Further Notice of
Proposed Rulemaking, CC Docket NO. 99-98, November 5, 1999, para. 193.

The FCChas acknowledgedthatthe charges ILECsimposeto conditionloops
become sunk costs to the CLECs and that these costs may constitute a barrier to
offeringxDSL services. The FCC noted thatILECs mighthave anincentive toinflate
the charge for line conditioning. Finally, the FCC deferred to the states to ensure
that costs for line conditioning are in compliance with FCC pricing rules for
nonrecurring costs. Id. para. 194. The FCC recognizes the authority of the states
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to ensure thatnon-recurring costs are notrecovered more than once and that such
charges are spread equitably among entrants. FirstReportand Order, Id. para. 750.

Bell's objections or concerns with Staff's model go primarily to assumptions
about the behavior of CLECs and end user consumers to having a new pricing
option particularly if per occurrence pricing remains an option. The Commission
would not be surprised if CLEC or consumer behavior changed and responded to
changesin price. Infact, the Commission would expectit. The Commission has
a concern that high per occurrence loop conditioning charges on loops less than
18,000feet presentabarrierto entry and towidespread availability of xDSL services.
Staff's average pricing proposal lowers upfront costs where inhibitors continue to
by encountered with some degree of frequency. Staff's average pricing proposal
provides a means to spread conditioning costs over all entrants including CLECs
and CLEC affiliates of Bell.

The sincerity of Bell's concern about CLECs cherry picking pricing options
seemsindoubtsince Bell is now offering arecurring price option as an alternative
to per occurrence pricing. In addition, Bell’s own non-recurring pricing uses an
averaging factor in its price structure on loops less 18,000 feet. Bell's own pricing
behavior has impacted CLEC and consumer behavior. Bell has no basis to
complain that pricing preferences of CLECs or the Commission likewise affect
CLEC orconsumerbehavior. The Commission does notintendtoforce any change
to existing interconnection agreements or mandate that CLECs use one agree-
ment over another.

Staff's pricing structure presents Bell an opportunity and an incentive to adopt
efficient conditioning and maintenance activities since participating CLECswould
payonevery xDSL loop whether conditioning were required or not. If Bellanticipates
demand and performs bulk conditioning inareas where xDSL services willbe most
heavily subscribed and conditions the capacity of loops anticipated, Bell gains the
opportunity to lower its unit costs.

Staff's proposed pricing structure presentsjust, reasonable and non-discrimi-
natory terms. It provides a means to spread costs over all or most entrants. With
appropriate inputs and assumptions the rates, charges, rentals or services under
Staff's model are not unjust, unreasonable, unjustly discriminatory or unduly
preferential or in any way in violation of law.

g. Ifthe Commission’s answer to Issue 3p is “yes”...

(1) What modifications, ifany, should the Commission
make to Staff’'s cost model in determining SWBT’s prices for
conditioning in Missouri?

(2) What modifications, ifany, should the Commission
make totheinputsinto Staff’'s Missouricostmodelin determin-
ing SWBT'’s prices for conditioning in Missouri?
Staff did not propose any changes and asserted that its assumptions are
reasonable and record based. Staff's proposed averaged non-recurring price for
loops less than 18,000 feet is $30.33.
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CLECs offered no adjustments to Staff’'s model other than to note that future
downward adjustments might be necessary in a future proceeding to account for
the diminishing presence of inhibitors. CLECs did propose 11 adjustments to
inputs including bulk conditioning and reducing some task times. CLECs
adjustments produced an average non-recurring price from $5.94 down to $3.36
depending on the adjustments accepted. CLECs argued that Bell’s affiliate — ASI
— would not change its business plan due to Staff’s pricing structure and would
remain a dominant provider and subscriber for xDSL capable loops. ASI's
business alone would cover most of Bell's costs.

Sprint suggested that Staff's model should be changed to assume bulk
conditioning for load coils on loops up to 18,000 feet, that a cable utilization factor
should be added, andtasktimes changed. Sprintsuggestedthatrepeaters should
be removed from average pricing and remain a per occurrence price due to their
infrequent occurrence.

Most of Bell’'s arguments attacked Staff’s inputs. Bell asserted that costs
associated with reattaching bridged tap should be included; three load coils should
be assumed; Staff should use an inflation factor; Staff should use a common cost
mark-up; Project Pronto loops are included inappropriately; it is inappropriate to
assume that CLECs would not change their business practices in response to
different pricing structures.

Bell argues that Project Pronto is a separate service offering that cannot be
consideredinthis case andthatthe Commission cannotchange existing intercon-
nection agreements retroactively. Bell asserts that Staff assumed Project Pronto
loops would require no conditioning. Bell says Pronto is feeder network only and
that the distribution network is the same and it will have inhibitors.

Bellalso assertsthatpresently SBC-ASIonlytakesloops 14,000 feetand under
to reduce instances where it will require conditioning. Bell asserted that if an
average pricing structure is adopted Bell willhave to do more conditioning than Staff
model assumes because more loops will be ordered and have to be conditioned
even by its affiliate SBC-ASI.

The Commission determines at this time to implement Staff’'s model and
pricing structure — providing no charge on loops under 12,000 feet, an average
charge on all xDSL capable loops from 12,000 up to 18,000 feet, and an average
charge plus peroccurrence chargesforinhibitors over 18,000 feetforlongerloops.

The Commissionfinds that Staff shall make adjustmentstotheinputstoits cost
model and pricing structure as determined in the individual findings presented in
this Reportand Order. Furthermore, the Commissionfinds that Sprint’'s argument
to delete repeaters from Staff's average pricing structure for loops from 12,000 up
to 18,000 feet is reasonable and should be adopted. The price for removing or
disabling arepeater shall remain on a peroccurrence basis only for loops beyond
12,000 feet.

r. Is it lawful for the Commission to use SWBT’s cost model to determine
SWBT’s prices for conditioning in Missouri, and if so, is it reasonable to do so?

Bellasserted thatits modelis compliantwith FCC requirements and has been
usedinthree prior Missouriarbitrations. Bell prices conditioning at $0 under 12,000
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feet, and proposes discreet prices for load coils, repeaters and bridged tap on
loops from 12,000 to 17,500 feet. Bell proposes additional but lower pricing for
inhibitors on other loops at same location. Bell proposes per occurrence pricing
over 17,500 feet. Bell asserts that CLECs can pass costs on to end users using
any pricing mechanism they choose.

StaffstatesthatBell'smodelis lawful butthat Staff'smodelis morereasonable
and allows the Commission to change inputs as desired.

CLECs assert that the Bell’s non-recurring cost model is not consistent with
related cost studies for recurring charges associated with loops and so potential
for double recovery exists and Bell fails, improperly, to assume efficient bulk
conditioning.

Sprint accepted Bell’'s model only if modified. Sprint asserted that Bell failed
todocumentits cost study as the Commission ordered and that Bell's costsreflect
inefficient practices and overstated costs.

The Commission finds thatitis more reasonable to use Staff's pricing model.
Staff's model offers a better choice because it equitably spreads costs over all
entrants; lowers costs and barriers to entry; and offers a structure that provides an
incentive to Bell to adopt efficient conditioning practices to lower costs and that
promotes the integrity and modernization of the network.

s. Ifthe Commission’s answer to Issue 3ris “yes”...

(1) What modifications, ifany, should the Commission
maketo SWBT's costmodelin determining SWBT’s prices for
conditioning in Missouri?

(2) What modifications, ifany, should the Commission
make to the inputs into SWBT's Missouri cost model in deter-
mining SWBT’s prices for conditioning in Missouri?

Bell proposed no changes or modifications to its model and pricing structure.
Bell asserted that it is not inflating its costs because it wants to sell xDSL and
compete against cable, satellite and wireless providers.

Staff suggested that rather than modifying Bell's model that the Commission
adopt Staff's model.

CLECs - offered no adjustments and would not use Bell's cost model.

Sprint proposed multiple conditioning for 25 pair, assumed two load coils
under 17,500 feet, deleted bridged tap restoration, proposed no inflation factor,
spread costs over all xDSL capable loops (staff model), and proposed differenti-
ated costs based onplant environment. Sprint supported an asset multiplier only
on the cable technician, reduced engineer and clerk times to 40 and 10 minutes
respectively.

Because the Commission has determined that it is more reasonable to
implement Staff’'s costing and pricing model it is not necessary to determine
modifications to Bell’'s model or to determine the inputs to Bell’s model.

ISSUE 4A. If the Commission’s answer to Issue 2a is “yes”...
a. Forloopsupto 17,500 feet, should conditioning costs be recovered from

the requesting carrier on a per occurrence basis, or should the costs be spread
across all xDSL-capable loops?
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Bell proposed per occurrence pricing. Bell asserted a pricing structure that
averaged costs over all xDSL capable loops could not be effectively implemented
because the Commission cannot change existing interconnection agreements.
Andtheresultwould be that some CLECswould take the average pricing structure
and others the per occurrence structure. Bell asserted that an average pricing
structure is not economically efficient.

Staff proposed an averaged non-recurring charge on all loops longer than
12,000 feet and less than 18,000 feet of $30.33 whether conditioning is required
or not. Staff asserted that its position is equitable, spreads the costs over all
entrants and lowers the pricing and will promote availability of xDSL capable loops
to end-users.

CLECs favored Staff's average nonrecurring charge if the pricing can be
lowered from Staff’s initial proposal perhaps to the $20-25 range. Otherwise
CLECsassertthe pricingistoo highunderthe non-recurring cost proposals of both
Staff and Bell and would hurt CLEC business interests.

Sprint favored spreading the costs under any pricing mechanism.

The Commission adopts Staff's costing and pricing model, which spreads
costs over all xDSL capable loops. This pricing model is preferable over per-
occurrence pricing because it equitably spreads costs over all entrants; lowers
costs and barriers to entry; and it offers an incentive to Bell to adopt efficient
conditioning practices and promotes the integrity and modernization of Bell's
network. While existing interconnection agreements cannotbe changed, asthose
agreements expire those carriers can be migrated to the new pricing model.

b. Ifthe Commission decides that any conditioning costs should be recov-
ered from the requesting carrier on a per occurrence basis for loops up to 17,500
feet, should there be separate prices for each outside plant environmentin which
conditioning will occur (i.e. aerial, buried, underground)?

Sprint proposed and favored this structure presumably because it results in
more accurate pricing.

Bell objected to differentiating pricing based on the outside plant environment.
Its studies average the time so it is accurate and Bell's model has the benefit of
providing price certainty to Bell and to CLECs.

Staff did not favor Sprint’s proposal.

CLECsdid notfavorthis proposal. CLECsnoted thatBell's positionto average
the costs/prices should also lead to endorsement of the Staff model — that Bell
cannot object to average pricing structures when it also adopts them.

The Commission cannotadopt Sprint’s proposal. The record does notcontain
sufficient detail and data for the Commission to confidently differentiate the
prevalence of outside plantenvironments relative to each other and to differentiate
the individual inputs under each scenario. Furthermore, Sprint's model would
result in a fragmented more complex pricing structure relative to Bell and Staff's
model and the CLECs disfavored this characteristic. The Commission does not
believe that there would be sufficient CLEC or consumer interest to justify further
documentation of the necessary inputs.
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c. Forloopsupto 17,500 feet, should conditioning costs be recovered on a
recurring or a non-recurring basis?

Bell proposed non-recurring prices on a per occurrence basis as conditioning
isordered. Bellassertedthatconditioningis aone-time costand this pricing model
offersthe bestmatch to the costoccurrence. Bell asserted that CLECs could pass
the costs through to end users using any pricing structure they choose. However,
Bell also offers a recurring price option of $1.67 per loop.

Staff favored non-recurring pricing but with an averaged charge on all xDSL
capable loops ordered between 12,000 and 18,000 feet and averaged price for
conditioning up to 18,000 feet plus per occurrence charges on loops over 18,000
feet.

CLECs favored non-recurring pricing unless costs and prices are too high. If
so CLECs would then favor recurring prices. Sprint took no position this issue.

There is not sufficient evidence in this record for the Commission to adopt or
approve a recurring price model.

d. Should CLECs or SWBT be permitted to choose between recurring and
nonrecurring rates?

Bell did not favor choice. Somewhatinconsistently Bell offers a recurring price
option presently and also argued that the Commission had no authority to force
CLECs or Bell out of present interconnection terms and questioned the
Commission’s authority to force CLECs into an average price model.

Staff argued that CLECs should be able to choose and that Bell would recover
its costs either way.

CLECs asserted that the only choice option is to allow only CLECs to choose
from competing pricing models. A choice option permitting Bell to choose is no
optionsince Bellwould dictate termstothe detrimentof CLECs. Bellwill stillrecover
costs.

XO emphasizedinaseparate statementthat CLECs should be allowed choice
so that each can follow its own business plan. Sprint took no position.

Because the Commission is adopting and approving only Staff's cost and
pricing model in this case the Commission need not address choice at this time.

e. Should any recurring charge only apply for a specific period, and if so, for
what period?

Bell opposed limiting a recurring charge to a finite period because this would
not assure full cost recovery. Staff proposed a three-year period as reasonable.
Stafffurtherassertedthatifitsnonrecurringaverage charge were spread overthree
years and imposed as a recurring charge it would be $1.01 per monthly.

CLECsproposed athree-yearlimitto assure Belldoesn’tover recoverits costs.
Sprint took no position.

Because the Commission is adopting and approving only Staff's cost and
pricing model, the Commission need not set a sunset date in this case for a
recurring price model.

ISSUE 4.B. If the Commission’s answer to Issue 2b is “yes”...

a. Forloops over 18 kft, should conditioning costs be recovered on a per
occurrence basis, or should the costs be spread across all DSL-capable loops?
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a. Should conditioning costs be recovered from the requesting carrier on a
per occurrence basis, or should the costs be spread across all xDSL-capable
loops?

Bell asserted per occurrence pricing for loops exceeding 17,500 feet. Thisis
contrastedtoits ownaveraged non-recurring price model forloops between 12,000
feet and 17,500 feet (averages plant environments for instance and assumes
averaged numbers of inhibitors) and its own recurring price offer which clearly is
an averaged pricing model.

Staff proposes its averaged non-recurring pricing model with $30.33 average
price for loops 12,000 to 18,000 feet ($0 price under 12,000 feet) and the average
price plus per occurrence conditioning prices for inhibitors over 18,000 feet of
$325.84 for load coils, $221.91 for bridged tap, and $221.91 for repeaters.

CLECs favored per occurrence pricing on loops over 18,000 feet since there
isnofrequency data. CLECs favored Staff's average pricing model forloops or the
portion of loops from 12,000 to 18,000 feet as a means to equitably spread costs
over all entrants.

Sprint favored per occurrence pricing over 18,000 feet.

In this case the Commission adopts Staff’'s pricing model with inputs as
modified and determined in this Reportan Order. This provides for peroccurrence
pricing for removing or disabling the inhibitors occurring beyond 18,000 feet.
CLECs pointthat frequency datais not available to determine an averaged pricing
model for the inhibitors beyond 18,000 feet is well taken.

b. Ifthe Commission decides that any conditioning costs should be recov-
ered from the requesting carrier on a per occurrence basis for loops over 17,500
feet, should there be separate prices for each outside plant environmentin which
conditioning will occur (i.e. aerial, buried, underground)?

Bell proposes averaged pricing for aerial, buried and underground environ-
ments. Staff supported Bell’s position. CLECswere notopposedto Bell's position
butreiterated their concerns with Bell's inputs and suggested using Riolo’s times
and using Staff’'s model to calculate.

Sprint supported differentiating inputs based upon the loop or cable environ-
ment.

The Commission finds that there is insufficient data and information in this
record to make the distinctions Sprint proposes. Furthermore, stratifying pricing
for plantenvironments adds uncertainty and complexity to pricing and costs without
any shown offsetting benefit.

c.  Should conditioning costs be recovered on arecurring or anon-recurring
basis?

Bellproposed non-recurring pricing. Staffalso proposed non-recurring pricing.
CLECs would accept either but as price gets higher recurring pricing becomes a
better option. Sprint took no position.

The Commission finds that non-recurring pricing using Staff’'s model with the
inputs determined in this case presents the best and most appropriate pricing
option. There is inadequate information to fully substantiate a recurring price
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structure. The Commissionis hopeful that continuing network upgrades will result
inshorterloops being universally available where there is demand for high-speed
digital or data services.

d. Should CLECs or SWBT be permitted to choose between recurring and
nonrecurring rates?

Bell advocated that there should be no choice. Staff proposed CLEC choice.
CLECs advocated CLEC choice and asserted that if Bell chooses it's not a choice
at all. Sprint took no position.

The Commission does notsetarecurring price structure for loops over 18,000
feetinthis case. The Commission therefore does not need to address thisissue.

e. Should any recurring charge only apply for a specific period, and if so, for
what period?

Bell asserted that it was not appropriate to set a time period because such a
deadline would offer no assurance of complete cost recovery. Staff and CLECs
proposed three years. Sprint took no position.

The Commission does not set or determine inputs of recurring pricing in this
case andtherefore the Commission does notsetatime period. The Commission
notes that Bell offers recurring pricing presently.

ISSUE 5. What information, if any, should SWBT be ordered to track on loop
conditioning?

Bell stated that it could track the number of xDSL capable loops ordered and
the numberrequiring conditioning. Bellasserted thatfurthertracking requirements
would impose costs on Bell. Bell asserted that no other tracking can or should be
implemented without providing Bell means to recover the cost of tracking.

Staff proposed that Bell should also identify xDSL capable loops by their
assignment to a CLEC or to an affiliate as well as the number of xXDSL loops
requested, the number conditioned when over 12,000 feet. Staff further proposed
that Bell identify the types of facilities: specifically line sharing over Project Pronto,
line sharing over copper, and loops wholly made up of traditional copper. Staff
proposed quarterly reporting. Staff asserted that this information is essential to
monitor cost recovery and future adjustments.

CLECs proposed tracking the removal of all inhibitors for any reason. CLECs
did notpropose tracking actualtask times. CLECs asserted that Bell's actual time
reports would have no worth absent continual PSC audits to verify the data and to
assure efficientpractices by Bell. Sprintproposed currentrequirements apparently
in reference to data reporting arising out of the Covad arbitration.

The Commission will adopt Staff’s proposal. The information requested has
generally been required in the past and should not result in undue costs to Bell.
In fact, this information should all be reflected in Bell’s database. The information
will enable the Commission and its Staff to monitor cost recovery and determine
future adjustments to inputs and to pricing.

Additional Matters:

The Commission determines that the pricing model proposed by Staff is
appropriate and thatthese pricing terms and conditions shall be offered by Belland
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shall be available to CLECs and affiliate CLECs. However, this pricing model is
subject to the inputs and assumptions determined in this Report and Order. The
Commission does not intend to effect any existing interconnection agreements
other than to complete the interim provisions of the M2A.

The Commission will direct its Staff to file a report with schedules if necessary
for clarity showing the pricing and terms under the Staff model within 15 days of the
issue date of this Report and Order.

Staff may obtain necessary assistance from Bell or any other party. Parties may
file responses or comments to the Staffreport and schedules. However, failure to
do so will not prejudice any party’s right to petition the Commission for clarification
orrehearing after Staff'sreportand schedules are filed and prior to the effective date
of this Report and Order.

The Commission further finds that the duration of the pricing and terms and
conditions is indefinite subject to the related terms of the interconnection agree-
ment entered whether the M2A or otherwise.

The Commission makes one exception to its determination of the duration of
costrecovery and pricing. This is with respectto costrecovery and pricing for load
coilsonloops between 12,000 and 18,000 feet. The recordinthis case showsthat
load coils are not necessary on loops up to 18,000 feet in length. They are
encounteredsorarelyonloopsof12,000feetandlessthatBellimposesnocharge
to remove them. The same should be true ultimately on loops up to 18,000 feet.

Load coils can easily be bulk conditioned because of the regular intervals with
which they are placed and the engineering standards in the industry to maintain
cable groupintegrity by havingloopsin cables bundled with similar characteristics
such as length, loading, etc.

The Commission’s decision to adopt an average pricing model provides Bell
a cost, pricing and profit incentive to bulk condition for load coils in anticipation of
xDSLdemand. Thisresultsbecause Bell canlowerits unitcost by bulk conditioning
for load coils. As a further incentive the Commission will set a three-year sunset
from the effective date of the Report and Order for cost recovery and pricing for
removal of load coils on loops of 18,000 feet and less. After this time no type of
pricing or cost recovery will be approved for Bell for load coils on loops of 18,000
feet or less unless Bell demonstrates a continued need for cost recovery. Staff's
reportand schedules shall show the effect of removing cost recovery for load coils
fromthe pricing model approved by the Commissioninthis case. Staff'sreportshall
alsoshowthe effect of 25 pairloop bulk conditioning onthe pricingmodel approved
by the Commission in this case (Issue 3.c.).

ADDITIONAL CONCLUSIONS OF LAW

The Commission is determining rates, terms and conditions for network
elements for use in interconnection agreements between telecommunications
carrier and particularly rates, terms and conditions allowed to an incumbent local
exchange carrier to be charged to competitive local exchange carriers. Sections
251 and 252 of the FTA require that these rates, terms and conditions be just,
reasonable, and nondiscriminatory. State law requires the Commission to
determine that such rates, charges, rentals or services are not unjust, unreason-
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able, unjustly discriminatory or unduly preferential or in any way in violation of law.
Section 386.240. The Commission may impose any condition that it deems
reasonable and necessary upon any company providing telecommunications
services. Section 392.470.

The Commission concludes thatthe rates, terms and conditions adopted and
approved by the Commission in this case are just, reasonable and nondiscrimi-
natory. The rates and charges are not unjust, unreasonable, unjustly discrimina-
tory or unduly preferential or in any way in violation of law. The conditionsimposed
by the Commission are reasonable and necessary to assure CLECs and end
users have access to unbundled network elements on reasonable terms, condi-
tionsand prices. The conditionsimposed by the Commissionandtherates, terms
and conditions adopted and approved provide Bell with the opportunity to fully
recover its costs.

IT IS THEREFORE ORDERED:
1. That the Commission approves the cost and pricing model proposed by the

Commission’s Staff with inputs and assumptions modified according to the terms of this Report
and Order.

2. That the Commission’s Staff shall file the report with term and pricing schedules
described in this order within 15 days of the issue date of this Report and Order.

3. That this Report and Order shall become effective on March 30, 2002.

Simmons, Ch., Lumpe, Gaw and Forbis, CC., concur;
Murray, C., dissents with dissenting opinion attached;
certify compliance with the provisions of Section 536.080, RSMo 2000.

DISSENTING OPINION OF COMMISSIONER CONNIE MURRAY

| respectfully disagree with the majority’s decision concerning certain key
issues. Furthermore, the scope of the applicability of the decisions in this case is
inadequately addressed by the Report and Order. It should have been clearly
expressedthatthe effect ofthe Reportand Orderisto setpermanent prices forxDSL
conditioning for the M2A.

The Reportand Order makes reference to the future availability of negotiation,
arbitration or litigation to resolve which terms and conditions a requesting carrier
would have to take along with the pricing established here. The Reportand Order
appearsto make the prices available to any future requesting CLEC and to require
Bell to negotiate, arbitrate or litigate, at that time, the terms and conditions to
accompany thatpricing. The majority finds Bell'sissue “notripe for determination”;
but | submit that the issue should be clearly determined here by recognizing the
appropriate scope of this case. A CLEC would have the ability to take the prices
set here, by opting into the M2A. The legitimately related terms and conditions of
the M2A would also apply.

While the majority states that it “would be a waste of resources to restrict
application of the Commission’s findings and conclusions in this case as Bell
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suggests,” the real waste of resources comes from not resolving the issue in this
Report and Order.

I disagree that bulk conditioning of load coils should be mandated. Staffdoes
not advocate ordering SWBT to condition multiple loops stating that it would be
inappropriate under the proposed average pricing structure. Bulk conditioning is
unlikely to provide costrecovery. Furthermore, SWBT makes a pointthat, because
voice service predominates over digital service, the bulk removal ofload coilsis not
in the public interest.

| believe that the average-pricing proposal imposed here is flawed. While
average pricing might prevent conditioning costs from acting as a barrier to entry,
such pricingwould only be equitableifall CLECs participated in the pricing structure
and the average prices were calculated properly. Neither is the case here.

Because there are existing interconnection agreements that do not use an
average-pricing structure and thatwill be unaffected by this Reportand Order, many
CLECswill continue under those agreements to choose loops that do notrequire
conditioning. They will continue to pay nothing for those loops. Other CLECs may
choose to negotiate and arbitrate to seek a different price, rather than opt into an
average-pricing structure. The Commission cannot force CLECs to opt into the
average-pricing structure; therefore, the average is automatically inaccurate.

Additionally, the calculations that staff used to arrive at the average are flawed
because they include the Project Pronto loops in the total number of loops, but fail
toinclude the costs of conditioning those loops. Because Project Pronto replaces
only the feeder portion of the local loop network, the existing distribution network
will still require conditioning where inhibitors are present. Staff inappropriately
included the Project Pronto loops in the base over which the charge is collected
without also including the costs of conditioning those loops in the average price.

For these reasons, | dissent.




162 SOUTHWESTERN BELL
11 Mo. P.S.C. 3d
In the Matter of the Petition of MClmetro Access Transmission
Services LLC, Brooks Fiber Communications of Missouri,
Inc., and MCI WorldCom Communications, Inc., for Arbitra-
tion of an Interconnection Agreement With Southwestern
Bell Telephone Company Under the Telecommunications
Act of 1996.

Case No. TO-2002-222
Decided February 28, 2002

Telecommunications 87. The Commission determined that it had jurisdiction under the
Telecommunications Act of 1996 to arbitrate the dispute between the parties.

Telecommunications 836. The Commission resolved disputed issues presented in a
petition for arbitration of an interconnection agreement between MCImetro Access Transmis-
sion Services, L.L.C., Brooks Fiber Communications of Missouri, Inc., and MCI World Com
Communications, Inc., and Southwestern Bell Telephone Company.

Telecommunications §46.1. The Commission resolved disputed issues presented in a
petition for arbitration of an interconnection agreement between MCImetro Access Transmis-
sion Services, L.L.C., Brooks Fiber Communications of Missouri, Inc., and MCI World Com
Communications, Inc., and Southwestern Bell Telephone Company.

APPEARANCES

Carl J. Lumley and Leland B. Curtis, Curtis, Oetting, Heinz, Garrett & Soule, P.C.,
130 South Bemiston, Suite 200, Clayton, Missouri 63105, for MCImetro Access
Transmission Services, LLC; Brooks Fiber Communications of Missouri, Inc.; and
MCI WorldCom Communications, Inc.

Stephen F. Morris, Attorney at Law, WorldCom Communications, Inc., 701 Brazos,
Suite 600, Austin, Texas 78701, for WorldCom Communications, Inc.

Paul G. Lane, General Counsel-Missouri, and Mimi B. MacDonald, Attorney,
Southwestern Bell Telephone Company, One Bell Center, Room 3520, St. Louis,
Missouri 63101,

and

L. Kirk Kridner, Senior Counsel, SBC Communications, Inc., 175 East
Houston Street, 4th Floor, San Antonio, Texas 78205, for Southwestern Bell
Telephone Company.

Bruce H. Bates, Assistant General Counsel, Missouri Public Service Commission,
Post Office Box 360, Jefferson City, Missouri 65102, for the staff of the Missouri
Public Service Commission.

REGULATORY LAW JUDGE: Vicky Ruth, Senior Regulatory Law Judge.




SOUTHWESTERN BELL 163
11 Mo. P.S.C. 3d

ARBITRATION ORDER

Procedural History

On June 1, 2001, MClmetro Access Transmission Services, L.L.C., Brooks
Fiber Communications of Missouri, Inc., and MCI WorldCom Communications, Inc.
(hereinafter collectively referred to as WCOM) and Southwestern Bell Telephone
Company (now known as Southwestern Bell Telephone, L.P., d/b/a Southwestern
Bell Telephone Company) began negotiations to establish an interconnection
agreement between WCOM and SWBT. On November 5, 2001, WCOM filed its
Petition for Arbitration of Interconnection Agreement with Southwestern Bell Tele-
phone Company Underthe Telecommunications Actof 1996. Attachedto WCOM'’s
Petition was WCOM's Initial Decision Point List.

The Commission issued its Notice of Petition for Arbitration and Order Setting
Prehearing Conference on November 19, 2001. The Commission made SWBT
aparty, orderedthatthe Notice be served on SWBT, and directed SWBT torespond
to the Petition by November 30, 2001. The Commission further set a prehearing
conference for December 3,2001, and directed that the parties prepare and jointly
file a proposed procedural schedule by December 10, 2001. That deadline was
later extended to December 14, 2001.

On November 30, 2001, SWBT filed its Motion to Dismiss WCOM'’s Petition.
That same day, SWBT filed its Response to WCOM'’s Petition. On December 7,
2001, WCOM filed its Suggestions Opposing SWBT’s Motion to Dismiss. On
December 10, 2001, the Staff of the Missouri Public Service Commission filed its
Response in Opposition to SWBT’s Motion to Dismiss. On December 13, 2001,
SWBT filed its Reply to WCOM'’s Suggestions Opposing SWBT’s Motion to
Dismiss. On December 17, 2001, WCOM filed its Response to SWBT's Reply
Regarding WCOM'’s Opposition to Motion to Dismiss. On December 20, 2001,
WCOM filed its Revised Decision Point List, adding Issues 49 and 50.

Pursuanttoanagreementbetween WCOM, SWBT, and Staff, WCOMand SWBT
filed Direct Testimony on December 18, 2001.! On December 21, 2001, the
Commission entered its Order Regarding Arbitration Procedures and Adopting
Procedural Schedule, in which the Commission adopted procedural rules for the
conduct of the arbitration and set the case schedule. The Commission also
clarified Staff's role in the case.

On January 3, 2002, SWBT filed its Motion to Strike Issues 49 and 50 from
WCOM'’s Revised Decision Point List. That same day, the Commissionissued its
Order Denying Motion to Dismiss. On January 4, 2002, the parties filed a Joint
Motion to Establish Witness Schedule.

Pursuant to the Procedural Order, WCOM, SWBT and Staff filed Rebuttal
Testimony on January 7, 20022 Additionally, WCOM and SWBT filed a Joint

*OnDecember 19,2001, SWBT filed a Motion to File Direct Testimony After December 18, 2001,
as well as a Motion to File Schedule 2 Attached to the Direct Testimony of Thomas F. Hughes
After December 18, 2001. Those Motions were granted on the first day of hearing, January
14, 2002.

20n January 8, 2002, SWBT filed a Motion to File the Rebuttal Testimony of June A. Burgess
Out of Time, which was later granted by the Commission.
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Decision Point List with Position Statements on January 8, 2002. On January 9,
2002, WCOM and SWBT filed their Cross Examination Times Estimates. That
sameday, WCOM and SWBT filed aJoint Motionto Correct Decision Point List. Also
on January 9, 2002, the Commission issued its Order Directing Filing, ordering
Staff to file a supplemental pleading further explaining its position with regard to
Attachment 26 of the Missouri 271 Interconnection Agreement (M2A) and Staff's
position that UNE rates should be determined separately, as opposed to being
taken as a section in their entirety.

Finally, on January 9, 2002, WCOM filed its Response to SWBT's Motion to
Strike Issues 49 and 50. On January 11, 2002, Staff filed its Evaluation of Parties
Positions. That same day, the Commission issued its Order Regarding Witness
Schedule, allowingWCOM and SWBT to cross-examine witnesses pursuanttothe
estimates that they filed in their January 9, 2002 pleadings.® Staff was limited to
ten minutes of cross-examination per witness. An evidentiary hearing was held
fromJanuary 14-18,2002. OnJanuary 14,2002, the Commission denied SWBT'’s
Motion to Strike Issues 49 and 50.

On January 31, 2002, WCOM, SWBT and Staff filed their Initial Briefs. On the
same date, Staff filed the Substitute Sheets for Joint Decision Point List and then
filed Staff Modification to Substitute Sheets.

On February 6, 2002, WCOM, SWBT and Staff filed their Proposed Findings of
Fact and Conclusions of Law. WCOM and SWBT filed their Reply Briefs on
February 11, 2002. On that date, Staff filed a statement indicating that it would not
be filing a reply brief. This case has an Arbitration Deadline of March 1, 2002.

The Protective Order

During the prehearing conference held on December 3, 2001, WCOM re-
quested a protective order. The Commission issued its standard protective order
on December 5.

The Decision Point List (DPL) and Late-filed Exhibit

WCOM and SWBT eachfiled issue lists with their initial pleadings. WCOM filed
arevised list after SWBT's list was filed, at the direction of the Commission. The
parties filed a joint DPL prior to the hearing, again at the direction of the Commis-
sion. The parties filed a final DPL on January 31, 2002, at the direction of the
Commission, which is hereby received into the record as Late-filed Exhibit 53. As
ordered, the final DPL includes Staff's final recommendations, as modified by a
separate Staff pleading filed on January 31, 2002.

The Arbitration Hearing

The Commission conducted an evidentiary hearing on January 14, 15, 16,
and 17,2002, atits offices in Jefferson City, Missouri. Each party was represented
by counsel and was permitted to offer the testimony of withesses and other
evidence. Cross-examination was permitted, although it was subject to time
limitations set by the Commission.

% During the hearing, minor adjustments were made to the time limitations.
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Posthearing Proceedings

The parties filed their initial briefs on January 31, 2002, pursuant to the
procedural schedule. OnFebruary 6, the partiesfiled their proposedfindings of fact
and conclusions of law. On February 11, the parties filed their reply briefs.

Discussion

As indicated above, the parties submitted the specific open issues requiring
resolutioninthe formofaDecision PointList(DPL). Thisisavoluminous document
containing forty-two specific disputed points requiring resolution by the Commis-
sion. The parties reorganized the issues into the following six topical categories
in their Briefs:

1. General Contract Language Issues (25, 44,29, 30, 18,
27 and 43)

UNEs (2-3, 5-7, 45, 8-9, 14, 21-2, 28, 35-38, 48)
LIDB/CNAM (13, 15-17, 33, 19-20)

DAL (24, 26, 47)

OS/DA (49)

o g &~ w N

Rate Issues (10-12, 23, 31, 46, 50)

Findings of Fact

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The positions and arguments of all of the parties have been
considered by the Commission in making this decision. Failure to specifically
address a piece of evidence, position or argument of any party does not indicate
thatthe Commission has failed to consider relevant evidence, butindicates rather
that the omitted material was not dispositive.

The Parties

The partiesare WCOM and SWBT, which are telecommunications companies.
SWBT is alocal exchange carrier (LEC) and provides local exchange telecommu-
nications service in Missouriand other states. SWBT andiits affiliates also provide
long-distance and other telecommunications services. WCOM provides local
exchange telecommunications services in Missouri and other states. It is a
competitive local exchange carrier (CLEC). WCOM also provides long-distance
and other telecommunications services.

Background to the Dispute

The present arbitration must be considered within the larger context of the
implementation of the Telecommunications Act of 1996 in Missouri (the Act).
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Case No. TO-99-227 and the M2A

OnNovember 20,1998, SWBT notified the Commissionthatitintendedto seek
authority from the FCC to provide interLATA telecommunications services in
Missouri under Section 271 of the Act. This provision bars the Bell operating
companies (BOCs), such as SWBT, from entering the interLATA long-distance
market without prior approval from the FCC. FCC approval is conditioned on its
finding that certain statutory measures have been met in the state in question.*

Thereafter, the Commission opened Case No. TO-99-227 and held proceed-
ings in order to determine whether it could support SWBT’s request for authority
to enter the interLATA long-distance market by giving a positive recommendation
to the FCC pursuant to Section 271(d)(2)(B) of the Act. That provision requires the
FCC to consult with the state commission “to verify the compliance of the Bell
operating company with the requirements of subsection (c).” A positive recom-
mendation could be made only if either the Commission determined that SWBT
had entered into a binding interconnection agreement with at least one facilities-
based competitor or the Commission approved a statement by SWBT of the terms
and conditions upon which it generally offered to provide interconnection and
access to UNEs.S In either case, the interconnection agreement or statement of
terms and conditions was required to satisfy the 14-point checklist at
Section 271(c)(2)(B) of the Act.

Tomeetthe 14-pointchecklistandthereby secure afavorable recommendation
fromthe Commission, SWBT tendered on June 28,2000, amodelinterconnection
agreementfor Commissionapproval;thisagreementisreferredtoasthe M2A. The
M2A is modeled upon an agreement negotiated in the course of SWBT’s Sec-
tion 271 proceedingin Texas, the T2A, which has been approved by the FCC.? The
M2Awas further modified after June 28,2000, inresponse to comments by parties
and interim position statements by the Commission.” The M2A includes binding
terms for interconnection and for access to UNEs, including UNEs not currently
combined in SWBT’s network, and for the resale of services.®

447 U.S.C. Section 271(d)(3).

®47 U.S.C. Section 271(c)(1), (A) and (B), and Section 252(f).

¢1n the Matter of the Application of Southwestern Bell Telephone Company to Provide Notice
of Intent to File an Application for Authorization to Provide In-region InterLATA Services
Originating in Missouri Pursuant to Section 271 of the Telecommunications Act, Case No. TO-
99-227 (Order Finding Compliance with the Requirements of Section 271 of the Telecommu-
nications Act of 1996, issued March 6, 2001) (hereinafter the “271 Compliance Order”) at 2.
"Id., at 3.

81n the Matter of the Application of Southwestern Bell Telephone Company to Provide Notice
of Intent to File an Application for Authorization to Provide In-region InterLATA Services
Originating in Missouri Pursuant to Section 271 of the Telecommunications Act, Case No. TO-

99-227 (Report & Order, issued March 15, 2001) (hereinafter the “271 Report & Order”) at
17-19.
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On March 6, 2001, the Commission determined that the M2A met the 14-point
checklist of Section 271, as well as the other requirements of the Act applicable to
interconnection agreements.® The Commissionfurtherdeterminedthatthe public
interest supported SWBT's entry into the interLATA long-distance market in
Missouri, so long as the M2A was made available to Missouri CLECs.}® The M2A
incorporates prices fromthe Commission’s arbitration decisionsin Case Nos. TO-
97-40 and TO-98-115.1* Three “spinoff dockets” were also initiated in order to
determine costsand pricesforcertain otherelements.??2 Theresults of these cases
will be inserted into the M2A when they become available.*®

SWBT'S Section 271 Application

Having obtained afavorable recommendation from the Missouri Commission,
SWBT filed formal applications under Section 271 with the FCC.}* During the
course of those proceedings, SWBT also requested and obtained approval from
this Commission to reduce some of the prices set forth in the M2A.*® The FCC
granted the application on November 16, 2001.* As aresult, SWBT extended the
term of the M2A to March 5, 2005.7

Resolution of Open Issues

Resolved Issues

Thefinal DPL (Exhibit 53) reflectsthatissues 1,4, 32,34,and 39-42 have been
resolved by the parties and do not need to be decided by the Commission.

9271 Compliance Order, at 3-4.

0d.

1271 Report & Order, at 16.

21n the Matter of the Application of Southwestern Bell Telephone Company to Provide Notice
of Intent to File an Application for Authorization to Provide In-region InterLATA Services
Originating in Missouri Pursuantto Section 271 of the Telecommunications Act, Case No. TO-
99-227 (Report & Order, issued March 15,2001), at 18. The cases are TO-2001-438 (certain
UNESs); TO-2001-439 (xDSL-capableloops); and TO-2001-440 (line splitting and line sharing).
Bd.

“See 47 U.S.C. Section 271(d)(1). SWBT'sinitial application was assigned CC Docket No. 01-
88. SWBT withdrew its initial application and refiled, and its new application was assigned
CC Docket No. 01-194.

** See Order Granting Motion to Accept Revised Missouri Interconnection Rates, Case No. TO-
99-227 (August 30, 2001).

% In the Matter of Joint Application by SBC Communications, Inc., Southwestern Bell
Telephone Company, and Southwestern Bell Communications Services, Inc. d/b/a South-
western Bell Long Distance Pursuant to Section 271 of the Telecommunications Act of 1996
to Provide In-Region, InterLATA Services in Arkansas and Missouri, CC Docket No. 01-194,
Memorandum and Opinion (November 16, 2001).

*” See Order Denying Motion to Reconsider Recommendation and Opening Case for Monitoring
Purposes, Case No. TO-99-227 (September 4, 2001).
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General Contract Language Issues

Issue 25: Should SWBT’'s Bona Fide Request process and associated
language replace the Special Request section?

SWRBT initially proposed a new “Bona Fide Request (BFR) Process” for WCOM
touseinMissourito obtainnew UNEs (or existing types of UNEs where nofacilities
areinplace)from SWBT inthe future. Inresponse, WCOM proposed continued use
of the “Special Request Process” set forth in the M2A or, in the alternative, the
BFR process language contained in SWBT's “CLEC Online Handbook”. Staff
recommended WCOM's alternative proposal of the BFR process language con-
tained in SWBT's “CLEC Online Handbook”. Inits Brief, SWBT indicated it did not
objectto use ofthe “CLEC Online Handbook”. Thus, thereis nolonger any dispute
regarding this issue and the Commission accepts Staff's recommendation to
utilize the provisions of the “CLEC Online Handbook”.

Issue 44: Should the Commission require a CLEC to include in its
interconnection agreement language from SBC’s 13-state
agreement where the CLEC’s agreement applies only to Mis-
souri?

SWBT proposes to include language applicable to other states in various
sections throughout the Agreement. WCOM opposes the inclusion of such
language. Staff recommends exclusion of such language consistent with the
Commission’s decision in Case No. TO-2001-455. Staff notes that the 13-state
language does notfacilitate market entry or the spread of best practicesasthe FCC
intended with the SBC/Ameritech order.?® Staff agrees with WCOM that the
languageis confusing and creates an administrative burdentothe PSC. Including
language thatdoes notapply to Missourihinders interpretation and administration
of the Agreement.

Staff agrees with WCOM that the Agreement should be limited to terms and
conditions that apply to Missouri only, and the Commission concurs. The
Commission determines that a CLEC should not be required to include in its
interconnection agreement language from SBC’s 13-state agreement where the
CLEC'’s agreement applies only to Missouri.

Issue 29: Is SWBT obligated to provide aretail intraLATA toll product to
WCOM end-users?

WCOM argues that SWBT should be obligated to bill WCOM'’s intraLATA toll
end-users who opt to obtain retail intraLATA service from SWBT. SWBT contends
that this issue presumes that SWBT is obligated and has chosen to provide retail
intraLATA toll services to WCOM end-users, but that SWBT has not and does not
offer to provide IntraLATA toll to WCOM'’s local end-user customers. Staff concurs
with SWBT’s position on the basis that it is unaware of any federal or state statute
obligating SWBT to provide aretail intraLATA toll productto WCOM’s end-user. This

8 CC Docket No. 98-141, Memorandum Opinion and Order: In re Applications of Ameritech
Corp., Transferor,and SBC Communications Inc., Transferee, For Consentto Transfer Control
of Corporations Holding Commission Licenses and Lines Pursuant to Sections 241 and 310(d)
of the Communications Act and parts 5, 22, 24, 25, 63, 90, 95 and 101 of the Commission’s
Rules. Page 160, paragraph 388.
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Commission previously determined in Case No. TO-2001-455 that SWBT has no
obligation to provide intraLATA toll services to a CLEC’s end-user customers and
makesthe samefinding here. The Commission supports SWBT's position on this
issue.

Issue 30: What proposed contract language should be used for Alter
nately Billed Traffic (ABT) in the MCIm agreement?

WCOM and SWBT have proposed competing versions of Attachment 27 to be
usedinthe MCIimetro agreement (notthe Brooks and MClI WorldCom agreements)
to deal with Alternately Billed Traffic (ABT) exchanged between the parties when
MCImetrois operating as areseller or using UNE-Platform.*® Atthe hearing, WCOM
explained that ABT consists of intraLATA or local phone calls transported by one
carrier but billed to the account of a customer served by another carrier, such as
collect calls, third-party billed calls, and calling card calls. Thus, the originating
carrier rates the call and forwards records to the other carrier for billing. WCOM
explained in detail how such traffic is handled between carriers.

MClmetro’s proposed Attachment 27 describes in detail the settlement re-
sponsibilities and operational responsibilities for ABT that is billed by MClmetro
or SWBT. MClImetro’s proposed Attachment 27 is completely reciprocal, which is
why Staff recommended that the Commission select it over the less balanced
approach of SWBT. It also expressly addresses MCIimetro’s current inability to
include ABT charges on its direct invoices. Further, it fairly deals with the issue of
all types of uncollectibles in the same manner as LEC/IXC agreements and SBC
contractoffersinother states sothatthe party thatnets 98.7 percentofthe revenues
from the traffic bears the risk of nonpayment and the party that is simply providing
abilling and collection service in good faith foranominal fee does not unfairly bear
that risk.?°

WCOM also identified shortcomings of SWBT'’s proposed Attachment 27 as
contrasted with the MClmetro proposal, as follows:

Q) SWBT does notaddress MClmetro’s currentinability to
include ABT charges on its direct invoices;

(2) SWBT does not clearly define or delineate ABT or the
settlement process;

3) SWBT’s proposed Attachment is one-sided and not

reciprocal, failing to address ABT sent to SWBT by
MClImetro and MCImetro liability and indemnification;

(4) SWBT does not allow recourse for all types of
uncollectibles to protect the billing company;

(5) SWBT does not address responsibilities for taxes;

(6) SWBT would not allow MClmetro to follow its own

procedures for customer service inquiries ortreatment
and collection;

* Adoption of Attachments 1-5 did not foreclose WCOM from proposing additional provisions
regarding ABT.

# |n the alternative, in the absence of an Attachment 27, MCImetro proposed language for
Attachment 10, Section 8.3.1 to deal with the issue of uncollectibles.
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(7) SWBT does not address Truth In Billing legal require-
ments;

(8) SWBT does not address lost data and traffic;

9) SWBT's proposal contains language that conflicts with
other provisions of the Agreement;

(20) SWBT would notallowthe purchase of accounts receiv-
able;

(12) SWBT would allow itself to transmit stale records but
require MClmetroto meetunattainable shorttime dead-
lines;

(12) SWBT does not address audit rights;
(13) SWBT does not address confidentiality or publicity;
(14) SWBT does not address payment due dates;

(15) SWBT proposes unreasonable and unilateral dispute
resolution language;

(16) SWBT demands unattainable unilateral performance
levels;

a7) SWBT would include higher risk prison traffic without
adequate compensation;

(18) SWBT would require MCIimetro to block all ABT includ-
ing that of other carriers when there is a problem only
between SWBT and MClImetro;

(29) SWBT wouldimproperlyinclude sweepstakes charges,
credit card retail purchases, and cellular charges.

While SWBT indicated awillingnessto address some oftheseissuesinitsrebuttal
testimony, it did not propose a revised Attachment 27.

For the foregoing reasons, the Commission selects WCOM’s proposed
Attachment 27, except for sections 2.3.10, 5.3.1 and 6.5.2.4 based on Staff's
recommendation to delete these sections as unfeasible.

Issues 18, 27, and 43: Should specific liability language be added to the
Interconnection Agreement to address call related database
information?

Should SWBT's additional limitation of liability lan-
guage be adopted?

Should the Directory Listing Information (DLI)
Appendix include specific Breach of Contract
language?

SWBT proposes to utilize specific limitation of liability language in UNE
Attachment 6 concerning call-related databases (i.e., LIDB database and associ-
ated CNAM information). SWBT's proposed language regarding liability isunnec-
essary.

As WCOM explained, the General Terms and Conditions of the Agreement,
which WCOM adopted from the M2A and which will expressly apply to all parts of
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the Agreement, already have very broad provisions (i.e., Sections 7.0 et seq.,
8.0 et seq., 9.0 et seq., 10.0 et seq.,51.0,51.1) thatmore than adequately coverthe
subjects of limitations on liability, indemnification and breach of contract, making
SWBT's proposed changes unnecessary.

Staffagreed with WCOM ontheseissues and recommended thatthe Commis-
sion reject SWBT’s proposed additional language consistent with decisions in
prior arbitrations. Staff noted that 7.1.2 of the General Terms and Conditions
addresses all instances of negligence or willful misconduct and adequately
addresses the liability concerns of both parties. Staff agrees with WCOM that the
disclaimer-of-warranty language in Section 7.1 “would also applytothe call-related
database-information.” Staff believes that Section 7.1 Limitation of Liability lan-
guage, previously approved by the Commission as partofthe M2A, gives SWBT the
proper incentives to process accurate LIDB information. Staff further notes that
Attachment DLI (Directory Listing Information) was previously sufficient, as ap-
proved in the M2A, without an accelerated breach clause such as SWBT now
proposes.

SWBT has not presented convincing evidence indicating how the nature of the
information has changed since approval of the M2A. Consistent with the M2A,
breach of contractlanguage in the General Terms and Conditions should apply to
thewhole ofthe agreements and specificbreach of contractlanguage isnotneeded
in the DLI Appendix.

The Commission accepts Staff's recommendation, consistent with that of
WCOM, not to include any additional language on these issues.

UNEs

Issue 2: Should SWBT be required to maintain characteristics of
affected elements for WCOM when SWBT upgrades its net
work?

The Commission determines that SWBT should be required to maintain
characteristics of affected elements for WCOM when SWBT upgrades its network.
Contrary to SWBT's assertions that it would be required to maintain “obsolete
equipment”, WCOM is only asking that SWBT maintain the “characteristics” of
affected unbundled network elements in those instances where SWBT upgrades
its network. The language supported by WCOM and by Staffis not radical or novel;
it is language that was also used in the M2A. More importantly, SWBT has the
obligation under Section 256 of the Act to facilitate “effective and efficientintercon-
nection” of networks.

WCOM needs to ensure that it will have the ability to continue utilizing certain
characteristics of SWBT’s network at the time its interconnection agreement is
executed. If WCOM had norightto request that SWBT maintain the characteristics
of the unbundled network elements throughout the term of the interconnection
agreement, SWBT would be able to unilaterally change its network in ways that
would effectively deny WCOM its right to lease such elements. The specific
language of section 2.17.4 of Attachment 6 clarifies that SWBT’s obligation to
maintain these characteristics is limited to those circumstances in which “the
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requested characteristics are specifically provided for in this Attachment [Attach-
ment 6], Technical Publication or otherwritten description.” The Commissionfinds
that WCOM'’s proposed language for this issue is appropriate.

Issue 3: Should SWBT be required to combine UNEs not previously
combined in its network?

WCOM seeks inclusion of language from the M2A pursuant to which SWBT
voluntarily agreedto perform combinations of UNEs that are not currently combined
in SWBT’s network. SWBT opposes the inclusion of such language on the basis
that, although it voluntarily made this offer in the M2A, it declines to make such a
voluntary offer outside the M2A. SWBT further asserts that FCC Rules 51.315(c)-
(f), which had required ILECs to perform such new combinations, has been
declared to violate the Telecommunications Act of 1996 by the 8" Circuit Court of
Appeals, which subsequently reaffirmed its vacature.

Staff opposes WCOM'’s language on the basis that it is unlawful and contrary
to the Commission’s decision in Case No. TO-99-227 that SWBT is not required
to provide combinations of UNEs when they do not currently exist in SWBT'’s
network. Staff proposed additionallanguage clarifying that SWBT is notto separate
existing UNE combinations in its network except upon request, but confirmed that
its language was consistent with SWBT’s position on this issue. Staff reiterates
that the Commission has already addressed this issue in Case No. TO-99-227,
where it found that SWBT's only obligation is to provide access to its UNEs and
existing UNE combinations.

SWBT points out that the issue stems from the FCC’s promulgation of Rule
47 C.F.R.51.315(a)-(f). The first subsection of the rule restates the provisions of
Section 251(c)(3) which expressly provides that the CLEC is to perform combina-
tions. Subsection (b) providesthat“exceptuponrequest, anincumbent LEC shall
not separate requested network elements that the incumbent LEC currently
combines.” Subsections (c)-(f) placed an affirmative obligation on ILECs to
combine UNEs at the request of a CLEC. Inlowa Utilities Board v. FCC, 120 F.3d
753, 813 (8th Cir.1997) (“IUB 17), the 8th Circuitvacated Rule 51.315(b)-(f). Afterthe
U.S. Supreme Court reversed the 8th Circuit on Rule 51.315(b), the FCC and
various CLECs sought to persuade the 8th Circuit that Rule 51.315(c)-(f) should
also be reinstated. Inlowa Utilities Board v. FCC, 219 F.3d 744, 758-759 (8th Cir.
2000) (“IUB 1I"), the 8th Circuit rejected that contention and continued its vacature
of Subsections (c)-(f).

The combinations provisions of the M2A, which WCOM seeks to incorporate
here, is a voluntary offering by SWBT that goes beyond the requirements of the
federal Telecommunications Act of 1996 (Act).?* Staff's proposed language
properly reflects SWBT’s obligations under the Actregarding combining UNEs and,
therefore, will be adopted by this Commission. Therefore, the Commission finds
SWBT's proposed language at 2.4 and 2.4.1 and at 1.1 — Appendix UNE Pricing,
and1.1,1.2,1.3and b.1atGT&Ctobe appropriate with the changesrecommended
by Staff in Staff's Evaluation of the DPL.

2 Order Regarding Recommendationon 271 Application, Case No. TO-99-227, March 15, 2001,
pp. 70-71.
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Issue 5: Is SWBT required to provide stand-alone multiplexing as a
UNE?

The FCC, initsUNE Remand Order,? states that multiplexing is not a separate
unbundled network element but is an example of attached electronics used to
derive loop capacity. While WCOM agrees that stand-alone multiplexing is not a
UNE, its proposed language would require SWBT to provide stand-alone multiplex-
ing.

SWBT opposes such a requirement on the basis that WCOM’s proposal is
unlawful, as the FCC’s UNE Remand Order clearly states that stand-alone
multiplexingis notaseparate UNE. SWBT explainsthatalthoughitvoluntarily offers
stand-alone multiplexing in the M2A, it does not offer it outside the M2A. Staff
concurs that WCOM'’s proposed language is inappropriate as contrary to the
requirements of the Act as interpreted by the FCC.

The Commission agrees with Staff and SWBT that WCOM'’s proposed lan-
guageisinappropriate andfindsthat Sections 8.2.1.5.1and 8.2.1.5.2 proposed by
WCOM are rejected. The Commission further finds that SWBT's proposed
language properly reflects the FCC’s determination and should be included inthe
interconnection agreement.

Issue 6: Should Unbundled Dedicated Transport be defined and pro-
vided as specified in the FCC Rules?

This issue involves the definition and application of Unbundled Dedicated
Transport (UDT) as setforthinthe FCC Rules. WCOM'’s proposed language would
permit WCOM to order UDT between its switch and the switch of a third party.
SWBT's proposed language provides that UDT is available between a SWBT wire
center and a CLEC’s wire center, or between switches owned by the same CLEC.

Staff recommended that the Commission modify and combine the language
of the parties; Staff's proposed language does not require SWBT to provide UDT
between two different CLECs’ switches. Accordingly, Staff proposed to remove
references concerning provision of UDT to third-party premises. SWBT indicates
thatitdoes notfind Staff's proposed language for8.0and 8.2.1to be objectionable.
However, Staff also modifies Section 8.2.3.1 concerning physical diversity. SWBT
arguesthatitslanguage for Section 8.2.3.1ismore clearthan Staff’'slanguage and
should therefore be adopted even if the Commission otherwise adopts Staff's
language in Sections 8.0 and 8.2.1.

The Commission finds that WCOM'’s proposed language exceeds the obliga-
tions of the Act as interpreted by the FCC. The Commission finds all of Staff's
modifications to be appropriate and will adopt Staff's proposed language.

Issue 7: Is SWBT obligated to provide the items found in Section 14 of
the M2A Agreement?

WCOMrequeststhatthe Commissionrequire SWBT to provide the promotional
offeringsin Section 14 ofthe M2A. WCOM arguesthat SWBT should notbe allowed

2 CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed
Rulemaking, Implementation of the Local Competition Revisions of the Telecommunications
Act of 1996, para. 175.
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to strike their “promotional” offerings based on a CLEC not taking the M2A in toto.
WCOM arguesthatitisadopting all of the legitimately related terms, conditions and
attachments, as set forth in Attachment 26, that are legitimately related to the
provisions listed above that WCOM has chosen to negotiate. SWBT argues that
Section 14 ofthe M2A contains many provisionsthatbenefit CLECsthatare beyond
the ability of the Commission to impose under the Act.

Staff asserts that Section 14 of the M2A is appropriate with certain exceptions.
The exceptions include modifications to Section 14.2, and the deletion of 14.3,
14.4,14.6,14.7,and 14.8. Staffindicates that Section 14.5should beincluded. The
Commission accepts the recommendation of the Staff as being appropriate for this
case.

Issue 45: Should SWBT be permitted to charge for Central Office Ac-
cess?

This issue involves charges for SWBT to combine UNEs that are not currently
combined in SWBT's network at WCOM'’s request. WCOM and SWBT appear to
be in agreement on this issue, albeit for different reasons. SWBT believes it has
no obligation to combine elements. WCOM believes SWBT does have that
obligation; however, WCOM also believes that SWBT should not be allowed to
assess this so-called “glue charge” of combining such elements because the
nonrecurring charge for ordering such to-be-combined UNEs fully compensates
SWBT.

The Commissionfinds thatthe parties agree thatthere should notbe a Central
Office Access charge. Therefore, the Commission finds this issue resolved.

Issue 8: Are CLECs impaired without access to local switching as a
network element?

WCOM argues that CLECs are impaired without access to local switching as
a network element. WCOM initially contended that provision of ULS would render
it unable to provide service to residential customers, but subsequently conceded
this was not the case as the exception would rarely, if ever, apply to residential
customers. WCOM also contended thatitwould be impaired withoutaccessto ULS
in the circumstances covered by the FCC’s exception, but provided no evidence to
support this position and conceded that it is currently using its own switches to
provide serviceto business customersin St. Louisand Kansas City. SWBT, onthe
otherhand, contends thatit cannot be required to provide local switchingas a UNE
in the specific instances identified in the FCC’sUNE Remand Order. Specifically,
SWBT argues that in theUNE Remand Order, the FCC determined that ULS need
notbe provided (a) to customerswith four ormorelines, (b) servedby central offices
in density zone 1 in one of the top 50 Metropolitan Statistical Areas (MSAs) where
(c) SWBT provides enhanced extended loops (EELS).

Staff states that the FCC provides a lengthy analysis of exceptions to the
unbundling requirements in paragraphs 253 through 299 of the UNE Remand
Order. Basedonthe FCC’s analysis, Staffrecommendsthat SWBT’s language be
incorporated into the Agreement except Staff recommends that the time frame for
written notice to CLECs be modified to “not less than 180 days”. Staff also
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recommendsthatallreferencesto multistate agreements be removed, consistent
with the recommendation by Staff witness Peters.

The Commission finds that Staff's proposed language is appropriate for this
case and should be adopted.

Issue 9: Should SWBT's proposed language for ULS be adopted?

Thisissueiswhether SWBT’s proposed language for unbundled local switch-
ingshouldbe adopted, iscloselyrelatedtolssue 29. WCOM opposestheinclusion
of this language. As WCOM conceded at the hearing, Issue 9 is moot if the
Commission determines under Issue 29 that SWBT is not required to provide
intraLATA servicesto WCOM'slocal end-use customers. As SWBT discussed with
regard to Issue 29, this Commission has previously determined that SWBT has
no obligation to provide retail intraLATA toll services to customers of CLECs. Staff
concurs with SWBT’s analysis on this point and supports SWBT's position.

The Commission agrees with Staff and SWBT and finds that there is no
obligation for SWBT to become a potential provider of intraLATA interexchange
services to WCOM'’s end-users or that the Commission should impose such an
obligation. Therefore, the Commission finds SWBT's language appropriate.

Issue 14: Should SWBT provide Digital Cross-Connect Systems (DCS)in
accordance with the FCC’s rules?

Thisissue centers around whether SWBT is required to provide Digital Cross-
Connect Systems (DCS) as a UNE. WCOM argues that the answer is “yes”, while
SWBT alleges that pursuant to the terms of the FCC’sUNE Remand Order, cross-
connects are ameans of interconnection and nota separate UNE. Staff statesthat
the FCC concluded that ILECs must provide cross-connect facilities between an
unbundled loop and a requesting carrier’s collocated equipment. The FCC has
defined the cross-connect as a means of interconnection, not as part of a UNE or
as a separate UNE in and of itself. Staff recommends that the language of both
parties should be combined and incorporated into the Agreement.

The Commission agrees with Staff's analysis and finds the language of both
parties should be combined andincorporatedinthe Agreementas recommended
by Staff.

Issue 21: Is SWBTrequired to provide WCOM access to proprietary AIN
features developed by SWBT?

WCOM proposeslanguagethatrequires SWBT to provide accessto proprietary
AIN features. SWBT's proposed language provides that WCOM may develop its
own proprietary AIN features, but may not have access to SWBT's proprietary AIN
features. Staff supports SWBT's position on the basis thattheUNE Remand Order
makes it clear that based on the “necessary” standard, ILECs are not required to
provide unbundled accesstothe services created inthe AIN platform and that such
services do not qualify for proprietary treatment. Staff's position recommending
inclusion of SWBT'slanguage is described in the Staff Evaluation of the Joint DPL.

The Commission finds that Staff's analysis on this issue is correct. The FCC
specifically addressed the ILECs’ obligation to offer access to AIN software in the
UNE Remand Order. The FCC found that access to the AIN platform is required,
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butthat ILEC service software in the AIN platform was proprietary and need not be
unbundled.

Issue 22: Should SWBT be required to take responsibility for AIN CLEC
service creations?

WCOM proposes language that obligates SWBT to provide information neces-
sary for WCOM to utilize SWBT's service creation environmentin the AIN software.
Both parties agree tothe language noted as WCOM'’s proposed language inits DPL
position. The dispute arises over the additional language proposed by SWBT.

SWBT'’s proposed language provides that SWBT is not responsible for the
developmentof WCOM's service creationinthe AIN environment. SWBT notesthat
the FCC'sUNE Remand Order specifically requires ILECs to permit access to the
service creation environment in the AIN platform, but places the duty on WCOM to
create its own proprietary software.

Staff proposeslanguage thatmodifies SWBT’s additional proposed language
to make it clear that SWBT must provide the technical information necessary for
WCOMto utilize the service creation environment, butis notresponsible to develop
or assist in the development of services.

The Commission finds SWBT’s additional language to be appropriate with the
changesrecommended by Staff. Staff's modification clarifies thatitis not SWBT’s
responsibility to develop CLEC service creation. It is SWBT's responsibility to
ensure that WCOM has the technical information necessary to utilize the service
creation environment within the AIN platform.

Issue 28: Is SWBT required to collect, format and deliver paper copies
and/or electronic copies of every emergency numberin SWBT
to WCOM?

WCOM does notwant paper copies of thisinformation and does notwantto “put
SWBT inapositionwhere itwould be required to ‘collect, format, and deliver’ paper
copies of the emergency numbers in question.” However, WCOM does want to
“have SWBT sitdown and discuss how the information could be provided periodi-
cally in an electronic feed so as to avoid the possibility of human and/or adminis-
trative error . . . ."

SWBT argued that it should not be required to collect and deliver paper and/or
electronic copies of every emergency number to WCOM. SWBT noted several
problems with WCOM'’s proposal, including (a) that SWBT does not have the
means to ensure that the information it would be providing is accurate and/or
current because it is up to the public agencies to ensure that their published
information is accurate and current; (b) SWBT does not have any place where it
stores emergency numbers in a group and it would, therefore, be required to
research and prepare a document that does not currently exist; (c) emergency
numbers are equally accessible to WCOM since SWBT provides WCOMwith its DA
listings and WCOM can look up this information just as readily as SWBT can; and
(d) WCOM may seek paper copies from the public agencies themselves.
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Staff originally recommended that if electronic transfer of emergency number
information is not technically and/or financially prohibitive, Staff would support
language allowing for the periodic electronic transfer of emergency information.
SWBT contendsthatsince it provides WCOM with electronic accesstoits DA listings,
which contain the information, then SWBT has already and will continue to provide
the emergency numbers. Furthermore, during the hearing Staff witness Peters
agreed with SWBT that if this information is available through a public agency,
SWBT should notbe required to provide paper copies of thisinformation. Mr. Peters
further agreed that if WCOM is equally able to go the public agency and get the
information electronically, that this “might be sufficient”.%

The Commission finds that SWBT shall not be required to collect, format and
deliver paper copies and/or electronic copies of every emergency number to
WCOM. Since the white pages listing information is electronically available to
WCOM, the Commission finds this source acceptable.

Issue 35: Should SWBT berequired to provide WCOM with Input/Output
(I/O) ports?

The Commission determines that SWBT should be required to provide WCOM
with Input/Output (I/0) ports. The I/O portis part of the features and functionalities
of the switch. The FCC has defined local switching UNE as including all features,
functions and capabilities of the switch. WCOM indicates thataccesstothe I/O port
is important for WCOM to deploy a centralized voice-mail capability for use in
providing service to its customers served via UNE-P, but that capability would be
meaningless without the ability to provide a notice to customers that they have
messages waiting in the system. Typically, end-users are notified of messages
in the form of a ‘stutter dial tone,’ or a dial tone that is interrupted briefly when the
customergoes ‘off hook.” WCOM needs accessto SWBT's /O portinordertohave
the same opportunity to provide centralized voice-mail service as does SWBT'’s
affiliate Southwestern Bell Messaging Service. Pursuant to the recommendation
of Staff and WCOM, the Commission finds WCOM'’s language appropriate.

Issue 36: Should LVAS interfaces be offered for UNE switch ports?

The Commission determines that SWBT should offer LVAS interfaces for UNE
switchports. WCOM proposesthe samelanguage containedinthe M2A. Itappears
that SWBT does not objectto what WCOM proposesfor section 9.4.4.4.1; however,
SWABT proposes adding its generic so-called 13-state language, which contains
references to Pacific Bell, Ameritech, and SNET. As previously discussed, such
language is irrelevant to this Missouri proceeding and is rejected.?

Issue 37: Should the Commission retain language in the contract that
addresses interactive interfaces for SNET and Ameritech?

As inissue 36, WCOM proposes the same language for section 9.4.4.5.1 as
is contained in the M2A. It appears that SWBT does not object to this specific

% Transcript, pp.1019-1020.
# See Issue 44.
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language; however, aswithissue 36, SWBT hasinserted referencesto Pacific Bell,
Ameritech, and SNET. Such additional language is irrelevant to the Missouri
proceeding and is rejected.?®

Issue 38: Is SWBT required to treat CLEC loop test reports as its own?

WCOM arguesthat SWBT should be required to treat WCOM’s loop testreports
as its own. SWBT objects to the proposed language on the basis that utilization
of WCOM test results could result in the unnecessary dispatch of SWBT techni-
cians, with the resultthat other customers do notreceive proper serviceand SWBT
fails to meet applicable performance standards.

Staff concurs with SWBT that WCOM'’s language should not be included. Staff
points out that in the 271 proceeding (TO-99-227), the Commission found that
SWBT provides nondiscriminatory access to the to the OSS functionality as
required by the FCC, and more specifically, the maintenance and repair functions
of OSS. Therefore, WCOM'’s language proposing CLEC testing is unnecessary
and should be rejected. Staff also suggests that the Commission reiterate its
expectation that SWBT continue to provide nondiscriminatory access to all OSS.

The Commission finds that utilization of WCOM'’s test reports as recom-
mended by WCOM is inappropriate. SWBT already provides nondiscriminatory
accesstothe OSSfunctionality asrequired by the FCC, including the maintenance
and repair functions of the OSS. WCOM'’s language on thisissue is unnecessary
and shall be rejected. The Commission reiterates the expectation that SWBT will
provide nondiscriminatory access to all OSS functionality in this Agreement.

Issue 48: Should SWBTberequiredto provide points ofinterconnection
that are not available?

The Commission determines that SWBT should be required to provide points
of interconnection as required by FCC Rule 51.321(a). This rule provides that
SWARBT “shall provide on terms that are just, reasonable, and non-discriminatory in
accordance with the requirements of this part, any technically feasible method of
obtaininginterconnection oraccessto unbundled network elements ata particular
point upon a request by a telecommunications carrier.”® SWBT'’s proposal
effectively eliminates the word “shall” in the FCC's rule, making SWBT the arbiter
of what is technically feasible. SWBT's proposed language would require such
access only where interconnection is technically feasible and facilities are avail-
able.

WCOM notes that the Commission rejected SWBT’s proposal in the AT&T/
SWBT arbitration, TO-2001-455. In that case, the Commission determined the
nonrecurring costs of special construction related to establish a specific point of
interconnection would be recovered based upon an equal split while the traffic
sensitive costs of construction would be borne in direct proportion of the traffic
carried by the newly constructed elements.

% See Issue 44.
% FCC Rule 51.321(a).
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Staff states that the Act?” and the FCC’srule?®are clear: arequesting carrier may
interconnect with an incumbent’s network at any technically feasible point within
the incumbent’s network. Therefore, Staff recommends WCOM's language. The
Commission agrees that WCOM'’s language should be adopted for this issue.

LIDB/CNAM

Issue 13: Should the Commission adopt SWBT's definition of LIDB?

LIDB standsfor Line Information Database andis a call-related database used
forvalidating calling card, collect calland third-party callinformation. CNAMisacall-
related database that is used by exchange carriers to provide caller identification
services (Caller ID).

WCOM argues that SWBT's definition improperly consolidates the two, inde-
pendent databases into one definition. WCOM alleges that by combining CNAM
into the definition of LIDB, SWBT attempts to blur and confuse the distinctive
differences betweenthe two databases and, mostsignificantly, ignores that CNAM
Service Query is already separately defined in Attachment 6 at paragraph 9.5.1.

Staff contends that most of WCOM'’s and SWBT’s language is descriptive and
is not absolutely definitive. Therefore, Staff proposestoinclude amodified version
of both parties’ language. Staff notes that SWBT’s LIDB may be queried from any
network components and not just those identified as unbundled; Staff proposes
to remove SWBT's term “unbundled”. The Commission will adopt the language
recommended by Staff as an appropriate resolution in this case.

Issue 15: Is SWBT required to provide CNAM database to WCOM on a
bulk basis?

WCOM argues that SWBT is required to provide CNAM database to it on a bulk
basis; SWBT and Staff disagree. Inthe Local Competition First Report and Order
(paragraph 484) and In the Matter of Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996, Third Report and Order and
Fourth Further Notice of Proposed Rule Making (UNE Remand Order, para-
graph 402), the FCC determined that nondiscriminatory access to an incumbent
local exchange carrier’s call related databases is a UNE. The parties differ as to
what is meant by “access”.

WCOM appears to define access to SWBT’s LIDB and CNAM as possessing
acopy ofthe contents of SWBT’s LIDB and CNAMin WCOM’s own memory systems
much as one business would sell its mailing lists to other companies. SWBT
defines access more restrictively; SWBT considers access to be when the
information contained in LIDB and CNAM s available on a per-call or usage basis.

Staff states that it is unaware of any federal or Missouri statutes, regulations,
ororders that would impose a duty on SWBT to “sell” the contents of its databases
in bulk. Staff contends that access to LIDB and/or CNAM should not be equated
to possession of the contents of those databases. SWBT argues that access to

747 U.S.C. Sections 251(c)(2)(B) and (c)(3).
%47 C.F.R.51.305(2).
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LIDB or CNAMonausage basiswould notbe discriminatory orunduly burdensome
to WCOM.

Staffalso notesthat SWBT's proposed language in Sections 9.4.2.6.4,9.5.2.4,
9.5.2.4.1, and 9.5.2.4.2 refer to activities outside of Missouri and not under the
Commission’s jurisdiction; Staff recommends the Commission disallow that
language inthe Agreement. Furthermore, StafffindsWCOM'’slanguagein9.5.1.1.2
to be overly one-sided and recommends against its inclusion into the Agreement.
Staff recommends that the Commission order SWBT’s proposed language in
Attachment 6, Sections 9.0,9.4.2.6,9.4.2.6.3,and WCOM'’s proposed language in
Sections 9.3.1, 9.3.1.1, and 9.4.1.1 into this Agreement.

The Commission findsthat Staff’'s positionis appropriate and shallbe adopted
for this Agreement.

Issue 16: Should language be added to the Interconnection Agreement
to address changes in LIDB and CNAM access?

This issue centers around whether the Commission should adopt language
to address changesin LIDB and CNAM access. SWBT and WCOM disagree over
the use of the terms “Data Owner” and “Account Owner”. WCOM argues that the
term “Data Owner” more effectively describes the owner of the information con-
tained in the LIDB and CNAM databases. WCOM states that an “Account Owner”
may or may not own the data; “Data Owner” more accurately describes the party in
interest for purposes of these contract sections.

SWBT argues that the term “Data Owner” is obsolete. SWBT states that
“Account Owner” encompasses all the data in LIDB, not just validation data and
identifies company ownership at the telephone number level.

Staff states that since the agreements are negotiated/arbitrated agreements,
applicable only to the parties to this Agreement and to any CLECs that choose to
optinto the final agreements, Staff recommends that the language of the parties
be combined as outlined in Staff’'s DPL/Findings of Fact and Conclusions of law
document. Staff suggests that any language deemed inconsistent with industry
standards only applies to these agreements and does not change common
industry terminology. The Commission notes that Staff's proposal includes a
definition for “Data Owner”. The Commission accepts Staff'srecommendationand
will incorporate Staff's proposal into the Agreement.

Issue 17: Is SWBT required to provide nondiscriminatory access to its
LIDB/CNAM databases, including removing the local use re-
striction? (Or, as worded by SWBT, are existing limits on
proprietary information provided by call-related databases
appropriate?)

Under 47 C.F.R. 51.309(b), a telecommunications carrier may purchase the
use of UNEs from an incumbent exchange carrier to provide exchange access
servicestoitselfin orderto provide interexchange servicestoits subscribers. Staff
statesthatgiventhataccessto LIDB and CNAM are UNEs, Staffbelievesthat SWBT
must remove the local use restriction on these databases. Staff withess Cecil
indicated that in this negotiation, the issues regard the exchange of local traffic by
local exchange carriers (LEC) or the termination of interexchange traffic by a LEC.
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Staff does not believe that an interconnection agreement is the proper venue for
inclusion of language that allows an interexchange carrier (IXC) access to an
ILEC’s LIDB/CNAM databases. Staff recommends thatthe Commission find that
SWBT’s proposed language in Sections 9.4.2.6 and 9.4.2.6.3isappropriate. Staff
alsonotesthat SWBT’s proposed languagein Sections 9.4.2.6.4,9.5.2.4,9.5.2.4.1,
and 9.5.2.4.2refersto activities outside of Missouri and should be strickenfromthe
proposed Agreement. The Commission agrees with Staff’s analysis and willadopt
the language proposed by Staff.

Issue 33: Is WCOM allowed to access SWBT's LIDB and CNAM data-
bases at TELRIC rates when acting as an IXC?

Staff indicates that it recognizes that WCOM is comprised of local and
interexchange carrier-affiliates but believes an agreement between an IXC and a
local carrier does not belong in a local interconnection agreement. Staff recom-
mends that the Commission order that SWBT'’s proposed language in Attach-
ment 6, Section 9.4.2.6.3, be incorporated into this Agreement. Staff statesthatits
objection to Section 9.4.2.6.4 (from Issue 15) remains and recommends against
that section’s inclusion into the Agreement. The Commission finds Staff's
recommendation to be a reasonable and directs that Staff's position be incorpo-
rated into the Agreement.

Issue 19: Should Local Service Request (LSR) language for LIDB data-
base updates be added to the Interconnection Agreement to
reflectnetwork changes sincethe Commission approved the
Missouri 271 Agreement?

SWRBT agreed to create a Local Service Request (LSR) based interface in the
processofcreatingthe M2A. SWBT notedthatsince the M2Awas completed before
SWBT could complete development of the interface, the M2A could not contain all
the termsand conditionsregarding LSR and all parties agree thatthose terms and
conditions should be incorporated into this Agreement. Staff supports SWBT'’s
proposed language after the removal of the multistate references.

The Commission agrees with Staffthat SWBT's proposed language is appro-
priate after the removal of all multistate references. If WCOM desires additional
interfaces, WCOM should bear all costs of developing and maintaining those
interfaces.

Issue 20: What obligations should WCOM have for the information it
stores in SWBT's LIDB?

Staff points out that this issue is directly related to Issue 30, the appropriate
contractlanguage for alternatively billed traffic. Inthatissue, the Commissionfound
that WCOM'’s Attachment 27 was the appropriate language. As recommended by
Staff, the Commissionfindsthat SWBT’s language for Issue 20isinconsistentwith
the Commission’s findings regarding Issue 30 and should be removed from the
Agreement.
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Issue 24: Is SWBT's local use restriction for Directory Assistance
Listings (DAL) reasonable?

WCOM argues that SWBT’s local use restriction for DAL is not reasonable.
WCOM allegesthat Section 1.5.1 containslanguage thatis contrary tothe language
in SWBT's Accessible Letter CLEC01-065, which states that SWBT will comply with
the FCC’s DAL Provisioning Order.

SWBT disagrees, and argues that it offers a provision in its Directory Listing
Information, Attachment 18, which specifically addresses whether SWBT will
enforce any restrictions on the use of directory assistance listings (DAL). Specifi-
cally, SWBT has agreedthatsubjecttoany subsequentdecisionororderbythe FCC
oracourt, the SBCtelephone companies will comply with the FCC’s Order and will
not enforce any restrictions on the use of directory assistance listing information
by any directory assistance provider that provides telephone exchange service or
telephone toll service under section 251(b)(3) or by any directory assistance
providerthatacts as anagentorindependent contractor for a qualifying entity under
section 251(b)(3). SWBT notified WCOM of this position via Accessible Letter
CLECO01-0650nMarch 21,2001. SWBT contendsthatitremoved all ofthe potential
use restrictions from its proposed language.

Staff notes that in theUNE Remand Order, paragraph 442, and Section 251 (b)
ofthe Act, incumbents are obligated to provide nondiscriminatory access to OS/DA.
Staff states that with the proposed language revisions SWBT filed on January 9
2002, SWBT’'slanguage is acceptable and should be adopted. The Commission
agrees with Staff’s analysis and will adopt SWBT’s language as revised.

Issue 26: Must SWBT deliver for WCOMat cost-based rates emergency
messages to end-users that have nonpublished numbers?
(Orig. WCOM issue #8)

SWBT Issue #26: (a) Should SWBT'’s process for delivering
emergency messages to end-users with nonpublished num-
bers be utilized? (b) Must SWBT deliver emergency mes-
sages for WCOM to end-users that have nonpublished num-
bers at TELRIC rates?

Thisissue centers around whether SWBT's process for delivering emergency
messages to end-users with nonpublished (NP) numbers should be utilized and
if so, should such delivery occur at TELRIC rates. WCOM proposed a new
notification procedure and argues that TELRIC rates should apply. SWBT alleges
that it currently has the same procedures in place for both retail and wholesale
customers, and SWBT operators handle NP emergency requests from all callers
in the same manner regardless of the caller's LEC. SWBT, therefore, maintains
that its procedures should continue as is and that market-based rates should
apply.

Under SWBT’s procedures, in an emergency, a supervisor of an operator can
be enlistedto: (1) obtainthe NP numbers byinvoking aspecial security procedure;
(2) relay a message to the NP subscriber to let him or her know that the caller is
attempting to make contact; (3) provide the NP subscriberwith the caller’s call-back
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telephone number; and (4) make two attempts over approximately a half-an-hour
period if the first attempt to contact the NP subscriber is not successful. This
procedure is posted on the CLEC website.

SWBT providesthe same process, which cantake asmuchas 45 minutesand
involves both an operator and a supervisor, that SWBT uses for itself and all other
carriers. SWBT, thus, provides operator services on a nondiscriminatory basis to
all CLECs andtheir subscribers asrequired by Section 251(b)(3)and 271(C)(2)(b)
of the Act.

Further, SWBT argues that the delivery of emergency messages to end users
with NP numbersisnota UNE because operatorand directory assistance services
are not UNEs; thus, nondiscriminatory market-based rates must apply.?®

Staff agrees with SWBT's language at Section 3.2.1in Attachment 18 DLI-MO.
The Commission finds that all WCOM language should be removed from
Section 3.2 of the Agreement, consistent with Staff's position on this issue. The
Commission also agrees with Staff's position that SWBT must deliver emergency
messages for WCOM at the same rate it delivers emergency messages for other
carriers.

Issue 47: Must SWBT offer DAL rates at their forward-looking cost?

In theUNE Remand Order, the FCC determined thatnondiscriminatory access
tothe ILEC’s underlying databases usedin the provision of OS/DAisrequired only
under Section 251(b)(3) and notunder Section 251(c)(3) of the Act.*® Moreover, the
FCC specifically declined to expand the definition of OS/DAtoinclude an obligation
to provide directory assistance listings (DAL ) indaily electronic batch files.3! Inother
words, DAL is not an unbundled network element.

SWBT argues thatit provides nondiscriminatory access toits DAL, pursuant to
Section 251(b)(3) of the Act (and the relevant rules thereunder), in bulk, in
Attachment DLI/DAL forthose CLECsthatwishto provide DA services of their own.
As part of the 271 process, SWBT submitted “X2A” agreements in Arkansas,
Kansas, Missouri, and Oklahoma as evidence that SWBT was complying with the
FCC Ordersandthe Act’s checklistrequirements. The FCCapprovedallof SWBT's
applications, including provisions permitting market-based pricing of DAL. SWBT
states that the FCC’s approval confirms that SWBT is not obligated to provide DAL
as a UNE. Thus, SWBT argues that market-based rates apply.

Staff notes thatthe Commission has already approved a market-based rate in
the M2A. Staff agrees with SWBT that market-based rates should apply. The
Commission finds that the market-based rate approach advocated by SWBT and
Staff is appropriate.

2 UNE Remand Order, 1441.

% UNE Remand Order, 144.
3 UNE Remand Order, 1444.
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Issue 49: What are SWBT’s obligations with respect to OS/DA?

On January 3, 2002, SWBT filed a Motion to Strike Issues 49 and 50 From
WCOM'’s Revised Proposed Decision Point List. SWBT alleged that these two
issues were neither contained in WCOM'’s Petition norin SWBT’s Response, and
therefore, they are beyond the scope of the Act. On January 14, 2002, the
Commission denied SWBT’s Motion to Strike. Upon further review, the Commis-
sion determines that WCOM'’s Issue 49 should be stricken; this issue was not
containedin either WCOM’s Petition norin SWBT’s Response. Consequently, this
issue is not an appropriate decision item for this case.

Rates Issues

Issue 10: Should the Commission reevaluate the forward-looking loop
rates that apply to all two-wire analog loops, including loops
used for UNE-P?

WCOM argues that the Commission should reevaluate the forward-looking
loop rates that apply to all two-wire analog loops, including loops used for UNE-
P,andthatthe parties should be allowedtoincorporate the results ofa subsequent,
generic proceeding into this Agreement. WCOM states that a generic proceeding
would enable the Commission to implement the results of the anticipated Su-
preme Courtdecisionon TELRIC. Once the generic costproceeding is complete,
WCOM contends that the Commission will have adjusted UNE cost studies on
which it, SWBT, and all CLECs can rely. WCOM further argues that the FCC
expressly expects the Commission to conduct such reexaminations.

SWBT opposes a generic reexamination of UNE loop costs and rates and
argues that under the Act, price must be based on cost, which the FCC requires
to be determined underthe TELRIC standard. SWBT points out that it provided the
only coststudies and testimony supporting its proposed UNE rates, and thatits cost
studies were developed utilizing aproper application of TELRIC principlesand are
appropriate for use in this proceeding. SWBT emphasizes that WCOM failed to
provide any cost studies in this case, and contends that WCOM has provided no
basis in the record in this case for the Commission to adopt any particular rates
forUNE ratesatissue. SWBT maintainsthatthe M2Arates were developed utilizing
the TELRIC methodology, but that adjustments and voluntary reductions were
made thatresultedinrates below the level required by the proper application of the
TELRIC methodology.

Staff recommends that the Commission adopt the M2A rates as adjusted by
the outcome of the Case No. TO-2001-438. Staff also recommends that the
Commission open a new, generic case to reevaluate this issue, where all
concerned parties could participate inaworking groupto review allrelevantissues.
Staff views the generic docket as a benchmark for future proceedings.

AsinCase No. TO-2001-455, the Commission will notimplement substantial
increasesin pricesforbasic UNEsbasedonthe coststudies submittedinthiscase
by SWBT, which have not been the subject of rigorous review by Staff, CLECs, and
the Commission because of the strict time restraints on the arbitration case.
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Instead, the Commission takes notice of the M2A, including the rates contained
therein. The M2A was the product of a lengthy proceeding and close scrutiny. The
Commission has already determined that it complies with all of the standards
applicable to interconnection agreements, including the 14-point checklist in
Section 271.32 Becauseitis known to be compliant with both the Actandthe FCC'’s
regulations, the Commission concludes that the M2A, with the adjustments from
Case No. TO-2001-438, is appropriate as a resolution of the parties’ dispute.

Issue 11: Shouldthe Commissionrevisethelocal switchingratesinthe
agreement to reflect a flat rate structure, with permanent
rates based on current TELRIC costs?

As already discussed above, the Commission has rejected the use of interim
prices. Likewise, as discussed above, UNE rates including switching prices may
bereexaminedinasubsequentproceeding,withtheresults used asabenchmark
for further proceedings as suggested by Staff. However, the Commission again
declines to open a generic case as part of the determination in this case.

As noted above, the Commission agrees with Staff that the M2A rates are
appropriate. Staff alsorecommendsthatitwould be appropriate to reevaluate this
issueinageneric case. The Commission adopts Staff'srecommendation for this
issue.

Issue 12: Shouldthe Commission deletethe $.003per messagecharge
for the daily usage feed (DUF)?

SWBT Issue #12: Is SWBT entitled to be compensated for
providing daily usage feed (DUF) to WCOM at the existing rate
of $.003 per message approved in the 271 proceeding?

Under the M2A, SWBT does not currently charge CLECs for daily usage feed
(DUF) records, which are records that allow a CLEC to bill its end-users. WCOM
opposes any charge for the provision of these records. SWBT admits there is no
such charge inthe M2A, and no charge was proposed in Case No. TO-2001-438.
WCOM'’s witness Mr. Turner contends that there are no new incremental costs to
berecoveredbysuchanadditionalcharge. Accordingto WCOM, all costsregarding
these DUF records (that are used to identify calls made by customers using
unbundled switching) are inherent to and will be recovered in switching and AIN
query rates, as already determined by the Texas Commission based on admis-
sions by SWBT witnesses.

Staff recommends that the M2A rates are appropriate for this Agreement. Staff
notesthatthese rates have been previously approved by the Commission and have
been determined to be TELRIC-based.

The Commission has previously determined that the M2A rates satisfy the
criteria set forth in the Act®® The Commission rejects SWBT’s proposal to impose
a new charge of $0.003 for daily usage feeds (DUF) in connection with local
switching, and finds Staff’s recommendation to adopt the M2A rates to be reason-

%271 Report and Order, at 68.
* See Case No. TO-2001-455, p. 64.
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able. The Commissiondeclinesto openageneric case as partofthe determination
in this case.

Issue 23: Whatistheappropriateratestructurefor LIDB query access?

The Commission has previously established a rate structure for LIDB query
accessand neither party proposes achange inthatrate structure. Hence, thisissue
is moot. To the extent that SWBT seeks to expand the issue to include a
reconsideration of the rate itself, given that SWBT admits that it cannot determine
from which state a query originates, the Commission rejects SWBT'’s efforts to
establish a multistate rate in this Missouri arbitration .3

Staff again recommends that the Commission find that the decision for this
issue shallbe consistentwiththe decisionmade in TO-2001-438. Inthatcase, Staff
recommendedthatratesfor LIDB query access should bethose setas permanent
ratesin Case No. TO-97-40. During the hearing inthe present case, Staff witness
Cecil noted that SWBT admits that it doesn’t really know what price to charge here,
but Staff feels that SWBT needs to charge a Missouri-specific price. Thus, Staff
relies on the price setin TO-97-40, arguing that the price structure from TO-97-40
should remain. Staff also recommends that if the Commission opens a generic
case to look at UNE rates, that it may be appropriate to address this issue at that
time also.

The Commissionfindsthat, based uponthe limited evidence presentedin this
case, Staff's position is the appropriate resolution of this issue. However, the
Commission declines to open a generic case as part of the determination in this
case.

Issue 31: Should SWBT be allowed to recover the cost associated with
call blocking in end offices where AIN is deployed?

The Commission rejects SWBT's proposal to delete language that would
prohibit SWBT from imposing an additional charge, beyond the AIN query rate, for
standard call blocking and screening functions in end offices where AIN has been
deployed. WCOM witness Turner and Staff withess Dietrich explained that the AIN
query rate already covers the costs of standard blocking and screening functions.
The language prohibiting an additional charge in such end offices is in the M2A,
has been required by the Texas Commission as well, and would not impact
SWBT'’s ability to impose an additional charge in end offices where AIN has not
been deployed. SWBT acknowledges that it would not incur additional line class
code costs because “inan AIN-based office we could probably identify your [WCOM]
traffic apart from ours and thus not have to create a unique line class code.”®

Staff recommends that the Commission find that WCOM'’s language is appro-
priate for thisissue. Staffwitness Dietrich notes that SWBT seems to objectto the
proposedlanguage because SWBT should be allowed to charge for originating call
blocking, oftenreferredto astollrestriction. Staff statesthatthe issueis notwhether
SWBT can charge for toll blocking, but rather whether SWBT can charge for call
blocking where AIN is deployed. Staff indicates that since the purpose of AIN

* See also Issue 44 regarding the impropriety of multistate provisions.
% Tr. 573, 585, 592.
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software is to provide the functionality for an end-user (in this case, presumably a
WCOM end-user, not a SWBT end-user), to either accept or reject a call, the costs
for rejecting that call would be inherent in the functionality of the AIN software and
the language proposed by WCOM should be incorporated in the Agreement. The
Commission agrees with Staff’'s analysis, and willadopt WCOM’s language for this
issue.

Issue 46: Should SWBT be permitted to charge for achange in CLEC’s
signaling point code?

Thisissueinvolves SWBT's proposed language that permits the imposition of
acharge when a CLEC modifies an existing signaling point code. SWBT contends
that the purpose of its language is not to set a charge for establishing a signaling
pointcode, butisinstead designedto recover aportion ofthe costinvolvedifa CLEC
seekstochange anexisting pointcode. Because changestoasignaling pointcode
must typically be done after working hours in order to avoid customer disruption,
the costto change a signaling point code exceeds the cost of initial establishment
ofsuchacode. Althoughthe costsare higher, SWBT seekstorecoveronlythe same
level of costs associated with establishing a signaling point code.

WCOM opposes this proposedlanguage onthe basisthatchargesto establish
a signaling point code were previously established in Case No. TO-97-40. Inits
prefiled testimony, Staffinitially concurred with WCOM'’s position. Butatthe hearing,
Staff agreed that it is appropriate to assess a charge. On January 31, 2002, Staff
filed a Modification to Substitute Sheets, noting that a signaling point code was set
in Case No. TO-97-40. That rate, according to SWBT, is only intended for the
initialization of service. Staff states that it does not believe that WCOM has refuted
thatargument. Therefore, Staff now suggests that a signaling point code change
rate is appropriate, and recommends that SWBT’s language should be included
in the Agreement.*®

The Commission finds that SWBT is entitled to recover the costs of changing
an existing signaling point code and that no other charge approved by the
Commissionincludesthese costs asapartofthe applicable rate. Accordingly, the
Commission approves the inclusion of the language proposed by SWBT and
recommended by Staff.

Issue 50: Shouldthe Commissiondeletethe$.08 pertransactioncharge
for local account maintenance?

The Local Account Maintenance Charge is a per transaction charge for each
working telephone number that disconnects from WCOM and switches to another
localservice provider. SWBT charges: (1) $.08foraLocal DisconnectReport (LDR)
viaa 960-byte industry standard Customer Account Record Exchange format; and
(2) $.003 for the LDR via Electronic Data Interchange format. SWBT argues that it
should be allowed to recover the costs associated with providing this service.
WCOM argues that it should not. SWBT further argues that this Commission
previously determined that SWBT should be allowed to recover for Local Account
Maintenance inthe AT&T Interconnection Agreementin 1997 and in the M2A. Staff

% Staff's Modification to Substitute Sheets, filed January 31, 2002.
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recommends that the Commission adopt the M2A rate as the appropriate rate for
this case,*” withany associated adjustments from TO-2001-438; the Commission
finds that Staff'srecommendationis appropriate and shall be incorporated into the
Agreement.

Conclusions of Law

The Missouri Public Service Commission has reached the following conclu-
sions of law.

Arbitration Under the Telecommunications Act of 1996

The Telecommunications Act of 1996 was enacted by Congress to bring
competition to the telecommunications industry and thereby to reap such benefits
as lower rates, more efficient service, and a quickened pace of technological
innovation 28 Key to the scheme created by the Act are various provisions requiring
the incumbent local telephone companies — the ILECs — to share their networks
with competitors. Thus every carrier, of whatever type, is required to interconnect,
directly or indirectly, with other carriers.®® All local carriers, whether old and
entrenched or new and upstart, are obligated to permit competitors to resell their
services, to provide number portability and dialing parity, to establish reciprocal
compensation arrangements for the transport and termination of traffic, and to
allow access to their poles, conduits and rights-of-way.*® Most importantly, the
ILECs are required to negotiate “in good faith” and to make agreements with
competitors as to interconnection, access to network elements on an unbundled
basis (UNESs), and the sale oftelecommunications services atwholesale rates for
resale by competitors.** Finally, the Actimposeson ILECs, suchas SWBT, the duty
to provide for such physical collocation of facilities and equipment asis necessary
for interconnection or access to UNEs.*?

The Act favors agreements reached voluntarily, by negotiation, and permits
these to be made “without regard to the standards set forth in subsections (c)
and (d) of section 251.”* Such voluntary agreements must be submitted to the
state commission for approval and the state commission may only reject such a
voluntary agreement on a finding that it discriminates against a nonparty carrier or
thatitsimplementation “is not consistent with the publicinterest, convenience, and
necessity[.]"

% The Commission realizes that the M2A rate for this issue is currently set at zero.

% |owa Utilities Bd., etal. v. FCC, etal., 120 F.3d 753, 791-92 (8" Cir. 1997) (lowa Utilities Bd.
1), aff'd in part, rev'd in part, 525 U.S. 366 (1999); “Congress sought ‘to promote competition
andreduceregulationin orderto secure lower prices and higher quality services for American
telecommunications consumers and encourage the rapid deployment of new telecommuni-
cations technologies.” Telecommunications Act of 1996, Pub. L. No. 104-104, purpose
statement, 110 Stat. 56, 56b (1996).”

®47 U.S.C. Section 251(a)(1).

47 U.S.C. Section 251(b).

447 U.S.C. Section 2519c), (2), (3) and (4).

247 U.S.C. Section 251(c)(6).

“ 47 U.S.C. Section 252(a)(1).

“ 47 U.S.C. Section 252, (a)(1) and (e), (1) and (2)(A).
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Congress recognized, however, that it would not always be possible for
competing carriers to reach agreement through voluntary negotiation. Therefore,
the Act creates a scheme of compulsory arbitration.® The state commission must
resolve each open issue by “imposing appropriate conditions as required to
implement subsection (c) upon the parties to the agreement[.]™*® Arbitrated
agreements must also be approved by the state commission, which may reject
themifthey donot meetthe requirements of Section 251 ofthe Act, orthe standards
at Section 252(d) ofthe Act, orthe requirements of the FCC’s regulations interpret-
ing and implementing Section 251 of the Act.*’

Jurisdiction Under the Telecommunications Act of 1996

The Commission’s jurisdiction to arbitrate under the Act is conditioned upon
proper invocation by the party seeking arbitration.*®

A party seeking compulsory arbitration must file its petition with the state
commission “during the period from the 135" to the 160" day (inclusive) after the
date on which an incumbent local exchange carrier receives a request for nego-
tiation under this section[.]"*® The parties agree that WCOM requested negotiations
onJune 1,2001, and thatthe interval during which compulsory arbitration could be
requested ranfrom October 14,2001, through November 13,2001. Therefore, the
Commission concludes that WCOM'’s petition for arbitration was timely filed on
November 5, 2001.

Additionally, a party seeking compulsory arbitration must, simultaneously with
its petition for arbitration, “provide [to] the State commission all relevant documen-
tation concerning (i) the unresolved issues; (ii) the position of each of the parties
with respecttothose issues; and (iii) any otherissues discussed and resolved by
the parties.”® Attached and/or incorporated by reference to WCOM's petition were
extensive exhibits, including matrices setting out the disputed issues, the parties’
positions on those issues (as known), and WCOM'’s proposed successor inter-
connection agreement, divided into topical attachments. The Commission con-
cludes that WCOM complied with Section 252(b)(2)(A) of the Act.

Finally, a party seeking compulsory arbitration must “provide a copy of the
petition and any documentation to the other party or parties not later than the day
on which the State commission receives the petition.”! Attached to WorldCom’s
petition was a certificate showing service by United States Mailupon SWBT as well
as the General Counsel of the Commission and the Office of the Public Counsel,
onNovember 5,2001, the date onwhich the petition was filed with the Commission.
The Commission concludes that WorldCom complied with Section 252(b)(2)(B)
of the Act.

“ 47 U.S.C. Section 252(b), passim.

%47 U.S.C. Section 252(b)(4)(C).

4747 U.S.C. Section 252(e), (1) and (2)(B).
%47 U.S.C. Section 252(b)(1).

“d.

% 47 U.S.C. Section 252(b)(2)(A).

5147 U.S.C. Section 252(b)(2)(B).
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Because WCOM complied with all of the Act’s prerequisites for compulsory
arbitration by a state commission, the Commission concludes thatitis authorized
under the Act to arbitrate this dispute.

State Law Jurisdiction

SWARBT, as a provider of local exchange and intraLATA long-distance telecom-
munications service, is a “telecommunications company” and a “public utility”
within the intendments of Section 386.020, (32) and (42), and is therefore subject
to the jurisdiction of the Commission under Chapters 386 and 392, RSMo. Inthe
terms of the Act, SWBT is a Bell operating company (BOC) and anincumbentlocal
exchange carrier (ILEC).%?

WCOM s also a“telecommunications company” and a “public utility” within the
intendments of Section 386.020, (32) and (42), andis also therefore subjecttothe
jurisdiction of this Commission pursuant to Chapters 386 and 392, RSMo.

Arbitration Standards
The Act provides:5®

In resolving by arbitration under subsection (b) any open
issues andimposing conditions uponthe partiestothe agree-
ment, a State commission shall —

(1) ensure that such resolution and conditions meet
the requirements of section 251, including the regulations
prescribed by the Commission[FCC]pursuanttosection 251;

(2) establishanyratesforinterconnection, services, or
network elements according to subsection (d); and

(3) provide aschedule forimplementation oftheterms,
and conditions by the parties to the agreement.

Arbitration Procedures

The Act does not specify any particular procedure for arbitrations by state
commissions. This Commission has experimented with different procedural
models in the past. The Commission is authorized by its organic law to arbitrate
disputes.> However, that provision also does not specify any particular procedure,
other than to require “due notice” and a hearing.

The FCC Arbitration Procedures

The Commission adopted for this case the arbitration procedures used by the
FCC, 47 C.F.R. Section 51.807 (October 2000), as supplemented by the FCC'’s
Public Notice of the Establishment of Procedures for Arbitration of Interconnection
Agreements Between Verizon Verizon and AT&T, Cox, and WorldCom, (DA 01-
270, Feb. 1, 2001). These procedures were modified to reflect the fact that the

%247 U.S.C. Sections 3(4)(A) and 251(h)(1).
%47 U.S.C. Section 252(c), “Standards of Arbitration.”
% Section 386.230.
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petition and response had already been filed in this case and that a prehearing
conference had been held.

The FCCrulesare constructed around the concept of final offer arbitration, also
referred to as “baseball” arbitration. In that model, each of the two contending
parties must submit its final offer and all supporting evidence for consideration by
the arbitrator. The arbitrator then selects from among the offers submitted by the
parties. The Commission modified the FCC's final offer arbitration procedure by
requiring that the Commission’s Staff participate as a third party as discussed in
more detail below.

The Role of the Commission’s Staff

Given the highly technical nature of the matters at issue in this case and the
Commission’s obligation to safeguard and promote the public interest, as op-
posed to the private interests of the contending carriers who are the parties to this
arbitration, the Commission determined that it required access to the neutral
technical expertise of its Staff. Therefore, Staff was required to file Rebuttal
Testimony in response to the Direct Testimony filed by the parties. Staff was also
required to file an evaluation of each of the offers filed by the parties. In that
evaluation, Staff was directed to consider the technical feasibility and publicinterest
impact of each issue contained in each offer. Staff was directed to file with its
evaluation all necessary supporting material. Finally, to the extent that the public
interest so required, Staff was authorized to file a proposed resolution as to any
issue within the scope of this arbitration.

The Scope of Arbitration

The Arbitration Timeline

Inits petition, WCOM stated thatitrequested the Commissionto conductatwo-
phase arbitration such as this Commission and certain other state commissions
have conducted in the past. WCOM took the position that, while the arbitration of
various non-cost-related issues could be completed by the statutory deadline, the
arbitration of the costs of certain UNEs (loops and switching) could notrealistically
be completed within the statutory timeframe, particularly as WCOM expected the
development of this issue to require extensive discovery and access to SWBT's
own highly confidential costing models. Therefore, WCOM proposed that the
Commission arbitrate the non-cost-related issues by the statutory deadline and
simply adopt asinterim prices UNE prices contained in the M2A with final loop and
switching prices to be set after the costs were fully litigated. WCOM relied uponthe
prior practice of this and other state commissions and certain paragraphs of the
FCC’s Local Competition Order, 11 F.C.C. Rcd. 154999, CC Docket No. 96-98
(released August 8, 1996).

SWABT, inturn, took the position that all issues, including final prices for UNEs,
mustberesolved by the Commission by the statutory deadline orthe Commission
would lose jurisdiction.

For this case, the Commission adopted the position urged by SWBT, in view
of the express language of the Act providing that the state commission “shall
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conclude the resolution of any unresolved issues not later than 9 months after the
date onwhichthelocal exchange carrier received the request under this section.”®
Issues for Determination

The Act expressly limits the issues subject to resolution by the state commis-
siontothose framed by the petition for arbitration and the response to the petition.%®
As indicated, after the arbitration hearing, the parties jointly tendered a final DPL
that has been admitted without objection as Exhibit 53.

Resolution of Open Issues

Costing and Pricing

In resolving by compulsory arbitration the open issues presented to it by the
parties, the Commission must establish rates pursuant to the specific require-
ments of the Act:%’

(d) Pricing standards —

(1) Interconnection and network element
charges.—Determinations by a State commission of the just
and reasonable rate for the interconnection of facilities and
equipment for purposes of subsection (c)(2) of section 251 of
thistitle, and the justand reasonable rate for network elements
for purposes of subsection (c)(3) of such section—

A) shall be—

® based on the cost (deter-
mined without reference to rate-of-return or other rate-based
proceeding) of providing the interconnection or network ele-
ment (whichever is applicable), and

(i) nondiscriminatory, and
(B) may include a reasonable profit.
2) Chargesfortransportandtermination of traf-
fic—
A) In general.—For the purposes of

compliance by anincumbent local exchange carrier with sec-
tion 251(b)(5) of this title, a State commission shall not con-
sider the terms and conditions for reciprocal compensation to
be just and reasonable unless—

55 47 U.S.C. Section 252(b)(4)(C).
%47 U.S.C. Section 252(b)(4)(A).
47 U.S.C. Section 252(d).
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(i) suchterms and conditions
provide for the mutual and reciprocal recovery by each carrier
of costs associated withthe transportand terminationoneach
carrier’s network facilities of calls that originate on the network
facilities of the other carrier; and

(ii) suchterms and conditions
determine such costsonthe basis ofareasonable approxima-
tion of the additional costs of terminating such calls.

(B) Rules of construction.—This para-
graph shall not be construed —

(i) to preclude arrangements
that afford the mutual recovery of costs through the
offsetting of reciprocal obligations, including arrange-
ments that waive mutual recovery (such as bill-and-
keep arrangements); or

(ii) to authorize the Commis-
sion or any State commission to engage in any rate
regulation proceedingto establish with particularity the
additional costs of transporting or terminating calls, or
to require carriers to maintain records with respect to
the additional costs of such calls.

) Wholesale prices for telecommunications
services.—For the purposes of section 251(c)(4) of this title, a
State commission shall determine wholesale rates on the
basis ofretailrates chargedto subscribers forthe telecommu-
nications service requested, excluding the portion thereof
attributable to any marketing, billing, collection, and other costs
that will be avoided by the local exchange carrier.

Additionally, the United States Supreme Court has held thatrates set by a state
commission in a compulsory arbitration under the Act must also comply with the
pricing regulations of the FCC.%® These rules provide that “[a]n incumbent LEC’s
rates for each element it offers shall comply with the rate structure rules set forth
inSecs. 51.507 and 51.509, and shallbe established. . .[p]ursuanttothe forward-
looking economic cost based pricing methodology set forth in Secs. 51.505
and 51.511[.]™° Also, the forward-looking economic cost of an elementis defined
as the sum of its total element long run incremental cost plus a reasonable
allocation of forward-looking common costs.%® The TELRIC of an element is “the

% AT&T Corp. et al. v. lowa Utilities Board, et al.,, 525 U.S. 366, 384-85, 119 S.Ct. 721, 732-
33, 142 L.Ed.2d 835 (1999).

%47 C.F.R. Section 51.503(b)(1).

%47 C.F.R. Section 51.505(a). The total elementlong-run incremental cost method is referred
to by the acronym “TELRIC.”
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forward-looking cost over the long run of the total quantity of the facilities and
functions that are directly attributable to, or reasonably identifiable as incremental
to, such element, calculated taking as a given the incumbent LEC’s provision of
other elements.”! This is calculated based on a hypothetical network, using the
most efficient technology available and the lowest cost network configuration
imposed onthe LEC’s existing wire centers, and employing forward-looking costs
of capital and economic depreciation rates.®?

The Commission concludes that the rates contained in the M2A meet all the
requirements of the Act and the regulations of the FCC.

However, as noted above, the Commission has also concluded that it is
appropriate to commence a new proceeding to reexamine SWBT's costs.

General Terms and Conditions

The Commission concludes that its resolution of the open issues under this
category meet all the requirements of the Act and the regulations of the FCC.

Unbundled Network Elements (UNES) Terms and Conditions
The Act imposes on ILECs:5®

The duty to provide, to any requesting telecommunications
carrier for the provision of a telecommunications service,
nondiscriminatory access to network elements on an un-
bundledbasis atanytechnically feasible pointonrates, terms,
and conditions that are just, reasonable, and nondiscrimina-
tory in accordance with the terms and conditions of the agree-
ment and the requirements of this section and section 252 of
this title. An incumbent local exchange carrier shall provide
such unbundled network elements in a manner that allows
requesting carriers to combine such elements in order to
provide such telecommunications service.

The rules promulgated by the FCC define a “network element” as® a facility or
equipmentused inthe provision of atelecommunications service. Such term also
includes, butis notlimited to, features, functions, and capabilitiesthat are provided
by means of such facility or equipment, including but not limited to, subscriber
numbers, databases, signaling systems, and information sufficient for billing and
collection or used in the transmission, routing, or other provision of a telecommu-
nications service.

The FCC's rules further provide that:®

(a) Theterms and conditions pursuantto which anincum-
bent LEC provides access to unbundled network

& 47 C.F.R. Section 51.505(b).

© 47 C.F.R. Section 51.505(b), (1)-(3). The Eighth Circuit Court of Appeals invalidated
51.505(b)(1) in lowa Utilities Bd., I, lowa Utilities Bd. v. FCC, 219 F.3d 744, 751 (8" Cir. 2000),
but stayed its mandate pending appeal to the United States Supreme Court.

847 U.S.C. Section 251(c)(3).

# 47 C.F.R. Section 51.5.

® 47 C.F.R. Section 51.313, (a) and (b).
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elements shall be offered equally to all requesting
telecommunications carriers.

(b) Where applicable, the terms and conditions pursuant
towhich anincumbent LEC offers to provide access to
unbundled network elements, including but notlimited
to, the time within which the incumbent LEC provisions
such access to unbundled network elements, shall, at
a minimum, be no less favorable to the requesting
carrier than the terms and conditions under which the
incumbent LEC provides such elements to itself.

The Commission concludes that its resolution of the open issues under this
category meets all the requirements of the Act and the regulations of the FCC.

Network Interconnection and Architecture

The Actimposes on all carriers a duty “to interconnect directly or indirectly with
the facilities and equipment of other telecommunications carriers[.]"®® The Act
additionally imposes on ILECs:*’

The duty to provide, for the facilities and equipment of any
requesting telecommunications carrier, interconnection with
the local exchange carrier’'s network —

A) forthetransmissionand routing oftelephone
exchange service and exchange access;

(B) at any technically feasible point within the
carrier’s network;

(©) thatis atleastequalin quality to that provided
by the local exchange carrier to itself or to any subsidiary,
affiliate, orany other party towhichthe carrier providesintercon-
nection; and

(D) onrates, terms, and conditions that are just,
reasonable, and nondiscriminatory, in accordance with the
terms and conditions of the agreement and the requirements
of this section and section 252 of this title.

The Commission concludes that its resolution of the open issues under this
category meets all the requirements of the Act and the regulations of the FCC.

% 47 U.S.C. Section 251(a)(1).
547 U.S.C. Section 251(c)(2).
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Operations Support Systems (OSS)

The FCC rules provide that:58

Anincumbent LEC must provide a carrier purchasing access
to unbundled network elements with the pre-ordering, order-
ing, provisioning, maintenance and repair, and billing func-
tions of the incumbent LEC’s operations support systems.

The Commission concludes that its resolution of the open issues under this
category meets all the requirements of the Act and the regulations of the FCC.

IT IS THEREFORE ORDERED:

1. ThatMClmetro Access Transmission Services, LLC, Brooks Fiber Communications
of Missouri, Inc., and MCI WorldCom Communications, Inc., and Southwestern Bell Telephone
Company shall incorporate the Commission’s resolution of each open issue as described in
this Order into their interconnection agreement and provide a draft of their conformed
interconnection agreement to the Staff of the Missouri Public Service Commission within
30 days following the effective date of this Order.

2. That the Staff of the Missouri Public Service Commission shall review the draft
interconnection agreement of the parties and determine whether or not the agreement
complies with this Order. In the event that Staff determines that the agreement tendered by
the parties does not comply with this Order, Staff shall so advise the parties and they shall
cooperate with Staff in amending the draft agreement to comply with this Order, modifying
language in all sections of the agreement to avoid potentially contradictory provisions.

3.  That the parties shall file the conformed interconnection agreement with the
Commission for approval upon notification by Staff that the agreement is in compliance with
this Order.

4. That Staff shall file a Memorandum advising the Commission that it has reviewed
the agreement and determined that it complies with this Order no later than the seventh day
following the filing of the agreement with the Commission. The Staff shall further advise the
Commission in its Memorandum whether or not the Commission should reject the agreement
pursuant to 47 U.S.C. Section 252(e)(2)(B).

5. That this Arbitration Order shall become effective on February 28, 2002.

Simmons, Ch., Lumpe, Gaw, and
Forbis, CC., concur.

Murray, C., dissents, with dissenting
opinion to follow.

%47 C.F.R. Section 51.313(c).
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DISSENTING OPINION OF COMMISSIONER CONNIE MURRAY

I respectfully dissent from the Arbitration Order of February 28, 2002. Itis my
opinionthatthe Commission acted beyond its authority inimposing rates from the
M2A because there is no evidence that those rates are TELRIC based. The rates
imposed are below those previously identified by this Commission as compliant
with the TELRIC methodology, because SWBT voluntarily reduced those rates for
the purpose of the M2A.%° Therefore, the Commission has no evidence uponwhich
to base the required determination that the rates are not, as SWBT claims, below
the level required by a proper application of the TELRIC methodology.

Therefore, | dissent.

In the Matter of Atmos Energy Corporation’s Purchased Gas
Adjustment to be Reviewed in its 1999-2000 Actual Cost
Adjustment.

Case No. GR-2000-573
Decided February 28, 2002

Rates § 108. The Commission accepted the settlement agreement between Atmos Energy
Corporation and Associated Natural Gas Company. The Commission allowed Atmos to take
over ANG'’s Actual Cost Adjustment without opening a new case for Atmos because ANG
had discharged its obligations.

ORDER REQUIRING ADJUSTMENT OF ACA BALANCE

This case was opened for the purpose of receiving the 1999-2000 Actual Cost
Adjustment (ACA) filing of Associated Natural Gas Company (ANG) for its South-
east Missouri District (SEMO), its Kirksville District, and its Butler District. OnJune
1, 2000, Atmos Energy Corporation (Atmos) became the owner and operator of
these districts under atransaction approved by the Commission in Case No. GM-
2000-312.

On November 2, 2001, the parties filed their First Amended Settlement Agree-
mentand Releaseinthiscase. The agreementdividesthe 12-monthreview period
intotwo time periods, one 9-month periodrelatingto ANG’s natural gas purchasing
practices and operationsin Missouri (September 1, 1999to May 31, 2000) and one
3-month period relating to the natural gas purchasing practices and operationsin
Missouri of Atmos (June 1, 2000 to August 31, 2000). The agreement compro-
mised and resolved the issues related to ANG. The Commission approved the
agreement on November 27, 2001.

In their agreement the parties recommended that a new case be established
to address the issues related to Atmos. However, in the intervening time period,
the partieshave beenabletoresolve allremainingissues and now agree thatthere
is no need to open a new case if the Commission accepts and approves Staff’'s

®The Arbitration Order of June 7, 2001, in Case No. TO-2001-455, is distinguishable because
it was issued prior to SWBT's voluntary rate reduction for purposes of the M2A.
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Revised Recommendations filed on February 15, 2002. (Joint Motion to Close
Case, filed February 20, 2002) The parties further advise the Commission that
ANG has discharged all its obligations under the agreement and that Atmos is
processing and distributing refunds due to ANG customers from funds provided
by ANG.

Stafffiled its original recommendation regarding Atmos on November 1, 2001.
Atmosresponded on December 6,2001. Aprehearing and settlement conference
was held on January 23, 2002. The parties indicated that Staff and Atmos had had
extensive discussionstoresolve their differences of the adjustments proposed by
Staff. Staff was directed at the prehearing and in an order issued on January 24,
2002, to file a revised recommendation.

Staff filed its revised recommendation on February 15, 2002, addressing all of
the remaining issues which are the adjustmentsrelating to Atmos for (over)/under
recovered ACA, transition costand refund balances. Inthe February 20 Joint Motion
to Close case, Atmos accepts Staff's adjustments and all the parties request that
the Commission order approval of Staff's adjustments and recommendations and
that this case be closed.

Staff has audited the billed revenues and actual gas costs for Atmos’ 1999/2000
filing and proposed the following:

1. That Atmos reduce gas costs for firm sales ACA by
$83,778 and interruptible sales ACA by $31,592, for a total
reductionof$115,370to eliminate certain expensesforLique-
fied Natural Gas services;

2. That Atmos include NGPL cash out credits totaling
$54,600 in adjustments to SEMO gas costs. Thisresultsina
reduction to SEMO gas costs for the firm sales ACA of $47,682
and $6,918 for the interruptible sales ACA;

3. That Atmos make adjustmentsrelatedto a calculation
error of the interest component of the Deferred Carrying Cost
Balance. The correctionresultsina$12,848 adjustmenttothe
SEMO District’s interruptible customer ACA balance; a $1,289
adjustment to the Kirksville District’s interruptible customer
ACA balance; and a 1,543 adjustment to the Butler District’s
interruptible customer ACA balance.

4, Staff noted that it had previously requested and the
Commission had previously ordered Atmos to submit to Staff
information necessary to complete a reliability analysis. This
information is due on February 28, 2002.

Staff recommended that the Commission issue an order approving and
requiring the adjustments relating to Atmos for (over)/under recovered ACA,
transition cost and refund balances.

The Commission hasreviewed Staff'srecommendations and the Parties Joint
Motion to Close Case. The Commission concludes that ANG has discharged its
obligations under the previously approved settlement agreement, that Staff's
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recommendations should be implemented and this case should be closed.
IT IS THEREFORE ORDERED:

1. That Associated Natural Gas Company, a division of Arkansas Western Gas
Company, has discharged its obligations under the First Amended Settlement Agreement and
Release approved by the Commission on November 27, 2001.

2. That Atmos Energy Corporation shall make the adjustments approved in this order
and adjust the ACA balances accordingly in its next ACA filing to reflect the adjustments
proposed by the Staff of the Commission.

3. That this order shall become effective on March 10, 2002.
4. That this case may be closed on March 11, 2002.

Simmons, Ch., Murray, Lumpe, Gaw
and Forbis, CC., concur

Mills, Deputy Chief Regulatory Law Judge

In the Matter of the Joint Application of Missouri-American
Water Company, St. Louis County Water Company, d/b/a
Missouri-American Water Company, and Jefferson City Wa-
ter Works Company, d/b/a Missouri-American Water Com-
pany, for an Accounting Authority Order Relating to Security
Costs.

Case No. WO-2002-273
Decided March 12, 2002

Water §27. The Commission granted a motion to modify a protective order, inserting additional
language in the definition of Highly Confidential Information to account for the events of
September 11, 2001.

ORDER REGARDING MOTION TO DISMISS,
PROTECTIVE ORDER AND DISCOVERY

OnDecember 10,2002, Missouri-American Water Company, St. Louis County
Water Company and Jefferson City Water Works Company, the latter two doing
business as Missouri-American Water Company, *filed their jointapplicationforan
accounting authority order relating to security costs incurred, the joint application
states, as a direct result of the unexpected and extraordinary events of Septem-
ber 11,2001.2 The applicants seekan AAO sothatthey may attempttorecover some
part of these costs in a later rate case.

'OnJanuary 22,2002, Missouri-American advised the Commission that St. Louis County Water
Company and Jefferson City Water Works Company, both doing business as Missouri-
American Water Company, had both merged into Missouri-American.

“An accounting authority order is universally referred to in the industry as an “AAO” and that
acronym will be used here.
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Motion to Dismiss:

OnFebruary 4,2002, the Office of the Public Counselfiled its Motion to Dismiss,
asserting therein that “MAWC has failed to file sufficient evidence in its direct
testimony whichwould establishits claim for relief.” Public Counsel points out that,
pursuant to Commission Regulation 4 CSR 240-2.130.7(A), MAWC's prefiled
Direct Testimony must“include all testimony and exhibits asserting and explaining
[its] entire case-in-chief.” Public Counsel characterizes the testimony filed by
MAWC as “consist[ing] primarily of reasons why MAWC chose not to provide
information on which the Commission could rely in making a reasoned and
appropriate determination in this case.” Public Counsel goes on to say, “Nothing
in the pre-filed testimony . . . provides sufficient factual information on which this
Commission may reasonably rely in making any findings of fact or conclusions of
lawin support ofthe requested AAO.” In support of its motion, Public Counsel cites
Section 386.430, RSMo Supp. 2001, which provides:?

In all trials, actions, suits and proceedings arising
under the provisions of this chapter or growing out of the
exercise of the authority and powers granted herein to the
commission, the burden of proof shall be upon the party
adverse to such commission or seeking to set aside any
determination, requirement, direction or order of said commis-
sion, to show by clear and satisfactory evidence that the
determination, requirement, direction or order of the commis-
sion complained of is unreasonable or unlawful as the case
may be.

Missouri-American responded to Public Counsel’s motion on February 14,
providing a summary of the jurisprudence relating to AAOs drawn both from the
reported decisions of Missouri Courts and the Commission’s own orders. As
Missouri-American correctly points out, Section 393.140(8) authorizes the Com-
mission, after hearing, to “prescribe by order the accounts in which particular
outlays and receipts shall be entered, charged or credited” as an exception to the
uniform accounting procedures which the Commission is expressly authorized to
adopt.* Section 393.140(8) does notcontain any express standard; consequently,
the Commission may exercise this authority for good cause shown. As Missouri-
American explains in its response, one purpose of an AAO is to treat some
unexpected expense of significant size asaregulatory assetpendingthe company’s
nextrate case, during which the utility will attempttorecover the expense. Missouri-
American reminds the Commission that it has said in the past that “the primary
focus is on the uniqueness of the event, either through its occurrence or its size.™

3All further statutory references, unless otherwise specified, are to the Revised Statutes of
Missouri (RSMo), cumulative supplemental revision of 2001.

“Section 393.140(4); and see Commission Regulation 4 CSR 240-50.030.

®In the Matter of Missouri Public Service, Case No. EO-91-358 Report & Order, iss'd
December 20, 1991) at 12.
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Having explored the Commission’s authority for granting an AAO and the
applicable standard, Missouri-American then summarizes the contents of the
Highly Confidential testimony that it has filed. This testimony asserts that some
millions of dollars have been expended by Missouri-American to upgrade the safety
of the public water supply in its service area; that these expenditures were
undertaken after, and as a direct result of, the events of September 11, 2001; that
those events were extraordinary, unforeseen, and hopefully nonrecurring; that
Missouri-American has received security advisories from various governmental
agencies warning of terrorist threats to the public water supply; and that the
particular measures adopted reflect the advice and input of state and federal
agencies. Missouri-American contends that this testimony constitutes a prima
facie case for an AAO.

Missouri-Americanis correct. The necessary prima facie showing foran order
under Section 393.140(8) is that significant expenditures have beenincurred due
to the occurrence of a unique event. In determining a motion to dismiss for failure
to state a claim, the Commission takes all of the allegations and testimony of the
motion-defendantto be true.® Contrarytothe assertion of Public Counsel, Missouri-
American has stated a prima facie case for an AAO.

The Motion to Dismiss is denied.

Motion to Modify Protective Order:

OnJanuary 23,2002, simultaneously with Public Counsel’s Motion to Compel
Responsesto Data Requests, Missouri-American filed its Motion to Modify Protec-
tive Order. Therein, Missouri-American proposed that the Commission’s “stan-
dard” protective order, adopted in this case on December 12, 2001, be modified
to include a provision allowing sensitive security-related information to be desig-
nated “Highly Confidential” and treated accordingly.” Additionally, Missouri-Ameri-
can proposed that the protective order be further modified to apply Paragraph C,
relating to access to Highly Confidential information, to Staff and the Public
Counsel.® Missouri-American further seeks to modify Paragraph Wtolimitaccess
to sensitive security-related information by Staff's and Public Counsel’s in-house
technical experts on a“needto know” basis. Finally, Missouri-American proposes
to further modify Paragraph C to require that persons seeking access to sensitive
security information firstundergo a criminal history check by the Missouri Highway
Patrol and that access be restricted to United States citizens.

Public CounselrespondedonJanuary 30 and agreed tothe modification ofthe
Protective Order by the insertion of item (6) into the definition of Highly Confidential
information in Paragraph A of the Protective Order; Public Counsel objected to all
of the other modifications proposed by Missouri-American. Public Counsel

®Bosch v. St. Louis Healthcare Network, 41 S.W.3d 462, 464 (Mo. banc 2001).

"The proposed provision would be Item (6) of the definition of Highly Confidential information
in Paragraph A of the Protective Order.

8 Paragraph W presently provides that Paragraphs C, D, J, and L do not apply to Staff or the
Public Counsel.
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characterizes the other requested modifications as “alarmist, frivolous, [and]
withoutfoundation”; and also as “insulting, unprofessional and scurrilous.” Public
Counsel suggeststhat these modifications will interfere with both Staff and Public
Counsel in the discharge of their official duties. Public Counsel complains that
beingrequiredtoviewtheinformationin St. Louiswould be a hardship onits small
office in atime of tight state budgets. The criminal history check and restriction of
access to American citizens has “no rational basis.” Public Counsel seeks an
evidentiary hearing on the proposed Protective Order modifications.

Intervenors the City of Joplin and the St. Joseph Industrials take the same
position as Public Counsel. While they do not objectto the insertion ofitem (6) into
the definition of Highly Confidential information in Paragraph A of the Protective
Order, they objectto the other proposed modifications on the same grounds raised
by Public Counsel. Joplin characterizes these modifications as “unnecessary”and
as*“clearlyandunreasonablyintendedtolimitaccesstodocumentationtoberelied
upon by MAWCI.]” The St. Joseph Industrials expound at length on the shortcom-
ings ofthe proposed modifications, including the lack of any provisionto safeguard
and hold confidential the results of the proposed criminal history checks. In
general, the requested modifications are “overbroad and unnecessary.” The
St. Joseph Industrials urge the Commission to view Missouri-American’s motion
as a “rather inartful, crudely conceived and unbelievably arrogant attempt to use a
terrorist attack . . . to scare the Commission into approval of its expenses without
arigorous investigation of these expenses through the judicial and administrative
process.”

The Commission’s Staff, like Public Counsel, Joplin, and the St. Joseph
Industrials, consents to the insertion of item (6) into the definition of Highly
Confidential information in Paragraph A of the Protective Order and objects to all
of the other modifications proposed by Missouri-American. Staff denounces the
proposed modifications as “frivolous and . . . designed only to vex and harass the
Staffand OPC intheir duties[.]” Staff further states thatthe proposed modifications
“are not supported by any legal authority or any information that would justify such
extraordinary restrictions. Further, the proposed measures do not rationally
enhance the security of sensitive information, are unduly restrictive, overly burden-
some, unnecessary and are contrary to the Commission’s regulatory oversight
responsibilities.”

The Commission has quoted samples of the strong language offered in
opposition to the requested modifications in order to reflect the degree of emotion
that seems to have charged this issue. In its Reply to Pleadings Concerning
Discovery Matters, filed on February 14, Missouri-American stated that it was
“shocked and amazed by the reaction and responses that have been filed
concerning MAWC's Motion to Modify.” Missouri-American further stated that, while
it cannot show that the risk that sensitive information will be divulged is greater in
this casethaninanyothercase,itis“obvious. . .thatthe consequencesof any such
release in this case are monumentally greater.” The Commission convened a
prehearing conference on February 22 and found the parties unable to reach a
mutually acceptable compromise on these points. The parties are continuing to
attempt to resolve discovery disputes.
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The Commission does not need an evidentiary hearing to resolve Missouri-
American’s motion and Public Counsel’s request for a hearing on Missouri-
American’s motionis denied. All ofthe parties are agreed that the Protective Order
should be modified to permit sensitive security-related information to be desig-
nated Highly Confidential. This can be accomplished by the insertion of proposed
item (6) into the definition of Highly Confidential information in Paragraph A of the
Protective Order. The Commission is aware, in the wake of the events of
September 11, ofthe need for heightened security with respectto the utilities upon
whichthe people of Missouridepend. The attempt by persons stillunknown, shortly
after September 11, to disperse Anthrax through the public mail necessarily
causesthe Commission concernforthe safety ofthe publicwater supply. Forthese
reasons, the Commission agrees with Missouri-American that sensitive security-
related information must be protected from disclosure.

While the Commission agrees that security information must be protected, the
Commission does not believe that all of the measures proposed by Missouri-
American are either necessary or desirable. The other parties object strenuously
to the other modifications proposed by Missouri-American and the Company has
not shown any convincing reason why they should be adopted. For example, the
prisons of this state are full of American citizens and it follows that limitation of
access to American citizens might add little to the protection of sensitive security-
related information. Furthermore, any such restriction may itself be unlawful ® Itis
also not clear that a criminal history check would make this information any more
secure. What sort of offenses would be disqualification and who would decide?
Missouri-American has not shown that such a background check would actually
be effective inidentifying those in league with foreign terrorists. Indeed, the recent
arrest of a career counter-intelligence agent of the Federal Bureau of Investigation
for espionage on behalf of the former Soviet Union suggests thata criminal history
checkmightwell be uselessinidentifying true security risks. The objecting parties
have found both of these suggested modifications to be highly offensive.

Missouri-American explains that its proposal that access to security informa-
tionbe limitedtoits premises pursuantto Paragraph Cofthe Protective Order, even
for Staff and the Public Counsel, is based upon the logical consideration that

°“In City of New Orleans v. Dukes, 427 U.S. 297, __,96 S.Ct. 2513, 2516-2517, 49 L.Ed.2d
511, _ (1976), the United States Supreme Court said: ‘Unless a classification trammels
fundamental personal rights or is drawn upon inherently suspect distinctions such as race,
religion, or alienage, our decisions presume the constitutionality of the statutory discrimina-
tions and require only thatthe classification challenged be rationally related to a legitimate state
interest.” Bethel v. Sunlight Janitor Service, 551 S.W.2d 616, 621 (Mo. banc 1977). “The
general rule gives way, however, when a statute classifies by race, alienage, or national
origin. These factors are so seldomrelevantto the achievement of any legitimate state interest
that laws grounded in such considerations are deemed to reflect prejudice and antipathy—
aview that those in the burdened class are not as worthy or deserving as others. For these
reasons and because such discrimination is unlikely to be soon rectified by legislative means,
these laws are subjected to strict scrutiny and will be sustained only if they are suitably tailored
to serve a compelling state interest.” City of Cleburne, Texas v. Cleburne Living Center,473
U.S. 432, __ , 105 S.Ct. 3249, 3254, 87 L.Ed.2d 313, 440 (1985).
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security is reduced by permitting multiple copies of sensitive information to exist
in multiple locations. Public Counsel and Staff respond that such a restriction
would interfere with their performance of their duties and would have a negative
impactontheirmanpower. Technical staffwould be requiredtotravel several hours
in order to review the necessary documents, preventing their performance of any
other useful work. The Commission finds that this proposed modification is
unnecessary.! Thereisnoevidencethateither Staff orthe Public Counselhas ever
failed to adequately safeguard copies of sensitive documents in their offices. As
the objecting parties point out, the Commission’s Staff and the Public Counselare
bound by the criminal lawto refrain fromrevealing informationlearnedinthe course
of their duties.

For the reasons discussed, Missouri-American’s Motion to Modify the Protec-
tive Order is granted in part in that proposed item (6) will be inserted into the
definition of Highly Confidentialinformation in Paragraph A of the Protective Order;
in all other respects, the motion is denied. The Commission encourages the
partiesto continue their cooperative effortto access relevant material with attention
to security.

Motion to Compel Responses to Data Requests:

On January 23, 2002, Public Counsel moved the Commission to order Mis-
souri-American to respond to certain data requests. Public Counsel states that it
served its Data Requests 1001 through 1009 on Missouri-American on Decem-
ber 20, 2001, and that Missouri-American, while not raising any valid objection,
nonetheless refuses to divulge the requested information. The data requestsin
guestion seekvarious details ofthe security proceduresimplemented by Missouri-
American.

Missouri-American responded on January 31, and denied that it had refused
to provide the requested information. Rather, in Missouri-American’s view, it had
not been able to reach an agreement with Public Counsel on the form that access
should take. Missouri-American denies that Public Counsel has any rightto have
its own copies of security-related information. Missouri-American further contends
that Section 386.450, RSMo Supp. 2001, only requires that Missouri-American
producetherequested documents;itsays nothing about copies. Finally, Missouri-
American urges the Commission to take up Public Counsel’s motion to compel
in conjunction with its motion to modify the protective order. Public Counsel, in its
reply filed on February 6, agreed that the two motions be considered together.

On February 14, Missouri-American filed its further pleading, Reply to Plead-
ings Concerning Discovery Matters, inwhich itaddressed both the Motion to Modify
Protective Orderand Public Counsel’'s Motion to Compel. With respectto the motion
to compel, Missouri-American states that it should be denied and its own motion
tomodify granted. Public Counselresponded to this pleading on February 15 with
its Supplemental Response Regarding Discovery Matters. Therein, Public Coun-

1n a pleading filed on March 7, Public Counsel indicated that Missouri-American has agreed
to make the information available at its Jefferson City office and has agreed to limited copying
and note-taking. Both parties appear voluntarily to have made these adjustments to the method
of access in order to move this case forward.
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seldrawsthe Commission’s attention to several national commentators who have
opined that security concerns, however legitimate, not be permitted to deprive the
public of access to information of public concern.

Public Counsel’'s Motion to Compel was also discussed at the prehearing
conference on February 22. Several parties pointed out at that time that Missouri-
American was in violation of the Commission’s discovery rules and urged the
presiding officer to grant Public Counsel’s motion in peremptory fashion.

Counsel for Missouri-American wrote a letter to Public Counsel on Decem-
ber 31, 2001, acknowledging receipt of the data requests on December 20. That
letter statesthatit“should be considered, tothe extentnecessary, anobjection . . . .”
However, the letter nowhere states any grounds for objection to Public Counsel’s
datarequestsand,inany event, the letterwas nottimely. Since Missouri-American
has failed to raise any objections to the discovery, the Commission will grant it
unless itis improper on its face.

The Commission has considered these issues and, as stated elsewhere in
this order, will modify the Protective Order in one respect so that security information
will be entitled to designation and treatment as Highly Confidential information. In
view of the resolution of the Protective Order issue and in view of Missouri-
American’s repeated protestations that it has not refused to comply with the data
requests and that its only concern is the manner in which the information is
accessed, the Commission will grant Public Counsel’s motion.

The Commissionwill direct Missouri-Americantorespondto Public Counsel’'s
data requests forthwith.

IT IS THEREFORE ORDERED:
1. Thatthe Motion to Dismiss filed by the Public Counsel on February 4,2002, is denied.

2. That the Motion to Modify Protective Order filed by Missouri-American Water
Company on January 23, 2002, is granted in part and denied in part. The Protective Order
previously adopted in this case is hereby modified by the insertion of the following language
in Paragraph A, the definition of Highly Confidential information: “and (6) materials, docu-
ments, strategies and other information related to actual or planned modifications of the
company’s methods of ensuring physical security of its public utility facilities.” In all other
respects, the Motion to Modify Protective Order is denied.

3. Thatthe Public Counsel’s request for an evidentiary hearing on Missouri-American
Water Company’s Motion to Modify Protective Order is denied.

4. That the Motion to Compel Applicants to Respond to Data Requests of the Office
of the Public Counsel, filed by the Public Counsel on January 23, 2002, is granted. Missouri-
American Water Company will respond to Public Counsel's data requests no later than the
effective date of this order.

5. That this order shall become effective on March 22, 2002.
Simmons, Ch., Murray, Lumpe, Gaw, and Forbis, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge

"Objections to data requests must be raised within 10 days of receipt. Commission Rule 4
CSR 240-2.090(2).
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In the Matter of Missouri Gas Energy’s Gas Cost Adjustment

Tariff Revisions to be Reviewed In its 1996-1997 Annual
Reconciliation Adjustment Account.*

Case No. GR-96-450
Decided March 12, 2002

Gas 817.1. Staff's proposaltodisallow 3.5 million dollars in gas costs asimprudently incurred
was rejected as unsupported by competent and substantial evidence

Evidence, Practice and Procedure §26. A utility’s decision to incur a cost is presumed
to be prudent unless some other party presents sufficient evidence to create a serious doubt
as to the prudence of an expenditure, at which point the utility has the burden of proving that
the cost was prudently incurred.

Evidence, Practice and Procedure §30. Normal rules of contract construction apply to
interpretation of settlement agreements.

APPEARANCES

Gary W. Duffy, Attorney at Law
Brydon, Swearengen & England, P.C.
312 East Capitol Avenue

P.O. Box 456

Jefferson City, Missouri 65102-0456

For: Southern Union Company, d/b/a Missouri Gas Energy

Jeffrey A. Keevil, Attorney at Law
Charles Brent Stewart, Attorney at Law
Stewart & Keevil, L.L.C.

1001 Cherry Street, Suite 302
Columbia, Missouri 65201

For: Mid-Kansas Partnership
Riverside Pipeline Company

Stuart W. Conrad, Attorney at Law
Finnegan, Conrad & Peterson
3100 Broadway, Suite 1209
Kansas City, Missouri 64111

For: Midwest Gas Users Association

*The Commission, in an order issued on , denied an application for rehearing. On May
21, 2002, this case was appealed to Cole County Circuit court (02CV324478). On July 18,
2003, this case was appealed to the Missouri Court of Appeals-Western District (WD63093).



MISSOURI GAS ENERGY 207
11 Mo. P.S.C. 3d

Mark W. Comley, Attorney at Law
Newman, Comley & Ruth P.C.
601 Monroe Street, Suite 301
P.O. Box 537

Jefferson City, Missouri 65102

For: City of Kansas City, Missouri

Richard S. Brownlee, Ill, Attorney at Law
Hendren and Andrae, L.L.C.

221 Bolivar Street, Suite 300

Jefferson City, Missouri 65101

For: Williams Gas Pipelines Central, Inc.

Douglas E. Micheel, Senior Public Counsel

P.O. Box 7800

Jefferson City, Missouri 65102

For: The Office of the Public Counsel and the Public
Thomas R. Schwarz, Deputy Counsel

Clifford Snodgrass, Senior Counsel

P.O. Box 360

Jefferson City, Missouri 65102

For: The Staff of the Missouri Public Service Commission

REGULATORY LAW JUDGE: Morris L. Woodruff

REPORT AND ORDER

SUMMARY

This Report and Order rejects Staff's proposal to disallow $3,490,082.81 in
natural gas costs incurred by Missouri Gas Energy in its 1996-1997 ACA period.
The Commission finds that Staff’'s proposal is not supported by competent and
substantial evidence. MGE had a contractual obligation to purchase natural gas
from Mid-Kansas/Riverside under the Mid-Kansas Il contract. Staff’'sargumentthat
MGE's decision to enter into the Mid-Kansas Il contract was imprudent is not
supported by the facts.

FINDINGS OF FACT

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The Commission in making this decision has considered the
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positions and arguments of all ofthe parties. Failure to specificallyaddress apiece
of evidence, position or argument of any party does not indicate that the Commis-
sion has failed to consider relevant evidence, but indicates rather that the omitted
material was not dispositive of this decision.

Procedural History

This case was established on June 25, 1996, for the purpose of tracking the
over-recovery or under-recovery of Missouri Gas Energy’s natural gas costs for the
Annual Reconciliation Adjustment Account period from July 1, 1996, through June
30, 1997. Missouri Gas Energy is a division of Southern Union Company and is
referred to by an acronym, MGE.

On July 10, 1996, the Commission issued an order and notice that invited
interested parties to file an application to intervene no later than August 9, 1996.
Williams Natural Gas Company filed an application to intervene on July 11, 1996,
and the Commission granted that application on August 1, 1996. The City of
Kansas City, Missouri, and Midwest Gas Users Association filed applications to
intervene on August9,1996. The Commission permitted those partiestointervene
by an order issued on August 30, 1996.

On December 27, 1996, Riverside Pipeline Company, L.P. and Mid-Kansas
Partnership? filed an application for intervention. MGE opposed Mid-Kansas/
Riverside's attempt to intervene, but on February 21, 1997, the Commission
permitted Mid-Kansas/Riverside to intervene.

OnJune 1, 1998, the Staff of the Commission filed a memorandum indicating
that it had reviewed MGE’s 1996-1997 Actual Cost Adjustment filing. The memo-
randum indicates that Staff had examined MGE’s gas purchasing practices to
determine the prudence of MGE’s purchasing decisions. Staffrecommended two
adjustments to MGE’'s 1996-1997 ACA recovery balance. First, Staff proposed an
adjustment relating to MGE’s gas supply and transportation contract with Mid-
Kansas/Riverside. Staff indicated that during the 1996-1997 ACA period, MGE
incurred $34,940,234.47 in natural gas costs with respect to its gas supply and
transportation contract with Mid-Kansas/Riverside. Staff alleged that the contrac-
tual services that MGE received from Mid-Kansas/Riverside could have been
obtained from Williams Natural Gas, acompeting pipeline company, for atotal price
of $30,407,784.87. As aresult, Staff proposed an adjustment that would reduce
MGE's gas costs by $4,532,449.60.2 The second adjustment proposed by Staff
concerns $6,177.39 in overrun penalties assessed to MGE’s end-user transpor-
tation customers. Staff proposed adding that amount to MGE’s gas costs.

OnJune 30,1998, a prehearing conference was held to consider a procedural
scheduleforthis case. Stafffiled aMotionto Establish Procedural Schedule on July
9, 1998, representing that all the parties attending the prehearing conference had
agreedtothe procedural scheduleitproposed. OnJuly 14,1998, the Commission

! For convenience these two companies will be referred to as Mid-Kansas/Riverside.

2 Staff subsequently modified its position and recognized that it had initially failed to include
Williams Natural Gas' fuel costs in its calculations. Staff is now seeking a disallowance of
$3,490,082.81.
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issued an order that established a procedural schedule leading to a hearing to be
held beginning on March 1, 1999.

OnJuly 31,1998, Mid-Kansas/Riverside filed a Motion to Dismiss or Limit. That
motion asked the Commissionto determine that Staff's proposed 4.5 million dollar
reduction of MGE's gas cost was forbidden by a stipulation and agreement thatthe
Commission approved in Case Numbers GR-94-101 and GR-94-228. Mid-
Kansas/Riverside argued that the stipulation and agreement specifically pre-
cludes any ACA prudence review of the sales agreement between MGE and Mid-
Kansas, which forms the basis for Staff's proposed adjustment. On August 14,
1998, Staff filed a reply to Mid-Kansas/Riverside’s Motion to Dismiss or Limit,
arguing that the stipulation and agreement applied only to certain specified ACA
periods, but not to the 1996-1997 period that is the subject of this case. Mid-
Kansas-Riverside filed a response to Staff's reply on August 24, 1998. MGE filed
areply to Mid-Kansas/Riverside’'s response on September 1, 1998, in which MGE
supported the position taken by Mid-Kansas/Riverside.

OnAugust 27,1998, Mid-Kansas/Riverside filed a Motion for Dismissal Based
on Insufficiency of Staff's Direct Testimony. As can be understood from the title of
the Motion, Mid-Kansas/Riverside argued that the direct testimony that Staff filed
on August 3, 1998, was legally insufficient to support the adjustment proposed by
Staff. On September 8, 1998, Staff filed a reply to Mid-Kansas/Riverside’s Motion
toDismiss. Staffargued that MGE hasthe burdento proving thatits proposedrates
are just and reasonable, and that Staff did not need to file any testimony except to
rebut the case put forward by MGE in support of its rates.

On September 29, 1998, the Commission issued an order that denied Mid-
Kansas/Riverside’s motion to dismiss or limit and found that the stipulation and
agreement approved in Case Numbers GR-94-101 and GR-94-228 does not
preclude Staff from “requesting an adjustment based upon the prudence of the
expenditure.” The Commission found that the factual issues that remain should
be addressed in testimony and at hearing. On the same date, the Commission
issued an order denying Mid-Kansas/Riverside’s Motion for Dismissal Based on
Insufficiency of Staff's Direct Testimony.

On October 8, 1998, Mid-Kansas/Riverside filed applications for rehearing
regardingthe Commission’s September 29 orders. Before the Commissionruled
on those requests for rehearing, Mid-Kansas/Riverside filed a petition for a writ of
prohibition with the Circuit Court of Cole County. Mid-Kansas/Riverside sought a
writ to prevent the Commission from proceeding further in this case. The Circuit
Court issued a preliminary writ of prohibition on November 9, 1998, and heard
argumentsonthe motionon November 23,1998. OnDecember2,1998, the Circuit
Court issued a Judgment and Order in which it found that prohibition was not
appropriate because Mid-Kansas/Riverside was not clearly entitled to dismissal
of the underlying action. The Circuit Court quashed the preliminary writ and
dismissed Mid-Kansas/Riverside’s petition.

With the Circuit Court having quashed its preliminary writ of prohibition, the
Commission, on December 22, 1998, issued an order denying Mid-Kansas/
Riverside’s applications for rehearing. In response, Mid-Kansas/Riverside re-
turned to the Circuit Court of Cole County seeking a writ of review. Such a writwas
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issued by the Circuit Court on January 15, 1999, and directed the Commission to
refrainfrom any furtheractionin Case No. GR-96-450 until further order of the court.

Uponreview, the Circuit Courtreversed the Commission’s decision. However,
the Circuit Court’s order was subsequently appealed to the Missouri Court of
Appeals for the Western District. On July 25, 2000, the Court of Appeal issued a
decision finding that the Circuit Court did not have jurisdiction to review a non-final
order of the Commission.®

The Court of Appeals remanded the case to the Circuit Court with directions to
remand the case to the Commission for further proceedings. The Circuit Court of
Cole Countyissuedtherequired Order of Remand on October 26, 2000. On March
29,2001, the Commission established aprocedural schedule leadingtoahearing
beginning on September 17, 2001.

Anevidentiary hearingwas held on September 17, continuing through Septem-
ber 21,2001. All parties appeared for the hearing, butcounsel forthe City of Kansas
City and counsel for Williams Pipeline announced at the beginning of the hearing
that they did not wish to present evidence or cross-examine witnesses, and
requested that they be excused from further participation in the hearing. The
Commission granted their requests. Staff, MGE, and Mid-Kansas/Riverside
submitted initial briefs, and proposed findings of fact and conclusions of law on
November 8, 2001, and reply briefs on December 4, 2001. Public Counsel and
Midwest Gas Users Association participated inthe hearing butchose notto submit
post-hearing briefs.

Backaround of the Dispute:

Tounderstandtheissuesthathave been presentedinthis caseitis necessary
to go back to 1990. At that time, Western Resources, Inc. was the company that
supplied natural gas to customers in Kansas City, Joplin, St. Joseph, and other
areas of western Missouri. In January of 1990, Western Resources entered into
agas supply contract with Riverside and Mid-Kansas pipeline companies. Those
contracts are referred to as Mid-Kansas | and Riverside/WR Transportation
Agreement I. Western Resources was heavily dependent upon the Williams
Natural Gas interstate pipeline for its gas supplies. By contracting with Mid-
Kansas/Riverside, Western Resourceshopedtobeabletoreduceitsdependence
upon Williams and obtain the benefits of some competition between its suppliers.

In October 0of 1991, Western Resources, and Mid-Kansas/Riverside agreed to
amend their supply contract. The amended agreement removed a price cap that
had limitedthe chargesthat Western Resources wasrequiredto pay and extended
the term of the supply contract through 2009. The amended contract included a
provision that required Mid-Kansas/Riverside to reimburse Western Resources if
partofthe chargesimposed by Mid-Kansas/Riverside underthe contractwere later
disallowed by a regulatory body.

In July of 1993, Western Resources decided to sell its Missouri natural gas
properties to Southern Union Company. The Commission approved thattransac-

3 State ex rel. Riverside Pipeline Company v. Public Service Commission, 26 S.W.3d 396
(Mo App. 2000).
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tion on December 29, 1993, subject to the terms of a unanimous stipulation and
agreement. MGE, as adivision of Southern Union Company, began operationson
February1,1994. Alongwiththe otherassets and liabilities of Western Resources,
Mid-Kansas | and Riverside/WR Transportation Agreement | were assigned from
Western Resources to Southern Union. On April 29, 1994, the Staff filed a
recommendation in Case No. GR-93-140 (Western Resources’ ACA case for the
period of July 1, 1992 through June 30, 1993) asking the Commission to disallow
1.3 million dollars of Western Resources’ gas costs because it alleged that the
agreement to remove the price cap provisions of Mid-Kansas | and Riverside/WR
Transportation Agreement | was imprudent. Ultimately, in a Report and Order
issued on July 14, 1995, the Commission accepted Staff’'s recommendation and
ordered the 1.3 million dollar disallowance.* The Commission’s decision was
appealed.

OnJunel, 1994, SouthernUnionfiled alawsuitagainst Riverside, Mid-Kansas,
and other affiliated companies, known collectively as the Bishop Group. That
lawsuit related, in part, to the Mid-Kansas | and Riverside/WR Transportation
Agreement | contracts. As a result of its dispute over these contracts, Southern
Union, in January and February of 1995, withheld payment of about 2.5 million
dollars that was due under the Mid-Kansas | and Riverside/WR Transportation
Agreement | contracts.

In order to settle the federal lawsuit and to end the withholding of payments,
SouthernUnionandthe Bishop Group enteredinto several new contractstoreplace
Mid-Kansas | and Riverside/WR Transportation Agreement |. That new package
of contractsincluded Mid-Kansas I, Riverside |, and Riverside Il. The new contracts
took effect on June 1, 1995.

On May 2, 1996, Western Resources, MGE, Mid-Kansas, Riverside, Staff, and
Public Counsel filed a unanimous stipulation and agreement in consolidated
casesGR-94-101and GR-94-228. Those cases had been establishedto consider
Western Resources’ and MGE’s 1993-1994 ACA.®> Staff had recommended
disallowances in those cases for the same reason that it had recommended a
disallowancein Case No. GR-93-140, Western Resources’ earlier ACAcase. The
unanimous stipulation and agreement also settled the appeal of GR-93-140,
which was then pending in the Circuit Court of Cole County. In addition, the
stipulation and agreement settled GR-95-82 and GR-96-78, which the Commis-
sion had established to consider the ACA periods of July 1, 1994 to June 30, 1995,
and July 1, 1995 to June 30, 1996, respectively.

As consideration for the stipulation and agreement, MGE and Mid-Kansas/
Riverside agreed to make a settlement paymenttotaling four million dollars, which
was ultimately passed through to MGE's Missouri ratepayers. According to the
stipulation and agreement, Mid-Kansas/Riverside’s share of that settlement

“In the Matter of Tariffs filed by Western Resources, Inc., d/b/a Gas Service, a Western
Resource Company, to Reflect Rate Changes to be Reviewed in the Company’s 1992-1993
Actual Cost Adjustment 3 Mo. P.S.C. 3d 480 (1995).

® Two cases were established because of complexities introduced by Western Resources
sale of assets to Southern Union during the ACA period.
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payment was $2,850,000, with Western Resources being responsible for the
remaining $1,150,000.

The Commission approved the May 2, 1996 stipulation and agreement in an
orderissuedonJune 11, 1996. Thatorder became effective on June 21, 1996, and
was not appealed by any party. This case was opened on June 25, 1996, for the
purpose ofconsidering possible adjustments for over-recovery or under-recovery
of natural gas costs during MGE’s 1996-1997 ACA period, which began on July 1,
1996. Therefore, this case was not in existence at the time the stipulation and
agreement was executed and approved.

The Stipulation and Agreement:

The impact of the May 2, 1996 stipulation and agreement on Staff's proposed
adjustment is central to this case and therefore the Commission has closely
examined that agreement in its conclusions of law. The Commission concludes
thatthe stipulation and agreementis ambiguous and thattherefore itis necessary
to consider parole evidence in interpreting the meaning of the agreement. How-
ever, thatevidence is also inconclusive and does not provide a basis for choosing
between the interpretation offered by the Staff and that offered by MGE and Mid-
Kansas/Riverside.

Dennis Langley, former president of Kansas Pipeline Operating Company,
testified that he negotiated the terms of the stipulation and agreement on behalf
of Mid-Kansas/Riverside. Langley testified that he understood the stipulation and
agreementto finally resolve the prudence of the Missouri Agreements so that Mid-
Kansas/Riverside could avoid the cost of future litigation before the Commission.
In response to a question about whether he believed that the stipulation and
agreement forever settled the prudence of the Mid-Kansas Il and Riverside
Agreements, Langley testified that “there is simply no way | would have committed
$2,500,000.00 (Mid-Kansas’ share of the $4,000,000.00 Settlement Payment) to
resolvethe prudence ofthe ‘Missouri Agreements’ (whichincluded the Mid-Kansas
Il Agreement), had | not believed the matter was settled forever.” Langley also
testified that the representative of Staff that negotiated the stipulation and agree-
ment, Robert J. Hack, then general counsel for Staff, and now a vice-president of
MGE, shared his understanding of the agreement.

Staff's withesses countered that their understanding of the stipulation and
agreement was that it would preclude a full prudence review only until the case
associated with the audit period commencing July 1, 1996. However, Staff's
witnesses, while knowledgeable about what Staff wanted going into the negotia-
tions, did not have the authority to authorize the Staff’'s General Counsel to execute
the stipulation and agreement. Furthermore, there was notestimony indicating that
they were directly involved in the final negotiations that led to the execution of the
stipulation and agreement. As a result, Staff’'s witnesses had no way of knowing
the intent of Mr. Hack.

Staff's ability to establish the actual intent of its representatives who negotiated
the stipulation and agreementwas hampered by the factthatthe personwho served

¢ Langley Rebuttal, Exhibit 5, Page 5, Lines 16-22.
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as the Commission’s General Counsel during the negotiations, the person who
largely drafted the stipulation and agreement and handled negotiations on behalf
of Staff, is now avice-president of MGE. In addition, the attorney who appeared on
behalf of Staff atthe proceeding in which the Commission approved the stipulation
and agreement represented Mid-Kansas/Riverside in this case.’

Given these circumstances, the Commission is unable to determine the
meaning ofthe stipulationand agreement. However, the Commissionwill proceed
to closely examine Staff's proposed disallowance. The Commission’s determi-
nation regarding that proposed disallowance makes resolution of the disputed
meaning of the stipulation and agreement unnecessary.

Staff's Proposed Disallowance

Stafffiled its initial recommendation regarding MGE’s 1996-1997 ACAfiling on
June 1,1998. Staff'srecommendation contains only one paragraphregardingthe
proposed adjustment. That paragraph is as follows:

During the 1996-1997 ACA period, MGE incurred
$34,940,234.47 in natural gas costs (fixed and variable trans-
portation charges and gas supply costs) withrespecttoitsgas
supply and transportation contract with MKP/RPC [Mid-Kan-
sas/Riverside]. Based on MGE’s response to Staff Data
Request No. 23 and Staff's review of gas supply costs on the
WNG pipeline, Staff believes that the same contractual ser-
vices which MGE received, during the 1996-1997 ACA period
from MKP/RPC, could have been obtained from WNG for atotal
price of $30,407,784.87. As aresult, Staff proposes an adjust-
ment which will reduce MGE’s gas costs by $4,532,449.60.

Staff, in the direct testimony of Michael J. Walllis, indicated that its proposed
adjustment was based on its calculation of the difference between the gas
transportation costs incurred by MGE in purchasing gas from Mid-Kansas/River-
side and the costs it would have incurred if it had purchased and transported the
same amount of gas over the Williams Natural Gas Company'’s pipeline.8 Mid-
Kansas/Riverside’s witness, John B. Adger, Jr., pointed out in his rebuttal testi-
mony?®that Staff had failed to recognize differences in the way that Williams and Mid-
Kansas/Riverside account for pipeline fuel costs. In the surrebuttal testimony of
Michael J. Wallis, Staff agreed with Mr. Adger and reduced its recommended
adjustment by $1,042,366.79.2° Thereafter, Staff proposed a revised adjustment
of $3,490,082.81.

When given an opportunity to defend its gas purchasing practices through its
testimony, MGE and Mid-Kansas/Riverside quickly established that purchasing
gas through Williams Natural Gas Company’s pipeline was not the simple option
suggested by Staff. The evidence established that during the time-period in

" Exhibit 25.

8 Wallis Direct, Exhibit 11, page 2, lines 11-16.

° Adger Rebulttal, Exhibit 9, page 18, footnote 26.
' Wallis Surrebuttal, Exhibit 13, page 3, lines 1-13.
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question, MGE was contractually bound, under the contract identified as Mid-
Kansas I, to purchase a specified amount of capacity onthe Mid-Kansas/Riverside
pipeline.

Mid-Kansas Il was a firm gas purchase agreement by which Mid-Kansas was
responsible foracquiring natural gasin Oklahomaand deliveringthe gasto MGE's
Riverside delivery pointin Platte County, Missouri. By the terms of that agreement,
MGE reserved 46,332 MMBtu'’s per day of capacity on the Mid-Kansas/Riverside
Pipeline. Asiscommonwith thistype of contract, most of the transportation charges
under the Mid-Kansas Il contract were in the form of reservation charges. Reser-
vation charges must be paid even if no natural gas is moved through the pipeline.
Therefore, even if MGE had chosen to purchase and transport gas through the
Williams Pipeline to take advantage of allegedly lower transportation rates, as
suggested by Staff, it still would have been obligated by contract to pay substantial
sums to Mid-Kansas/Riverside for those reservation charges.

MGE could not simply walk away from, and thereby breach its contract with Mid-
Kansas/Riverside. That contract was legally enforceable and was binding upon
MGE through the year 2009. MGE might have attempted to buy-out the remaining
term of the contract but the cost of such a buy-out would have been enormous.
Testimony indicated thatthe net presentvalue of the revenue from the Mid-Kansas
| agreement and the Riverside Transportation Agreement would have exceeded
$100,000,000. Mid-Kansas/Riverside would certainly have demanded averylarge
sum for agreeing to permit MGE to buy its way out of the contract. Moreover, if MGE
had bought its way out of the agreements with Mid-Kansas/Riverside it would still
have had to contractwith Williams to replace the capacity ithad onthe Mid-Kansas/
Riverside pipeline. In effect, MGE would have been paying for the same capacity
twice. The costs of extracting itself from its contractual obligations to Mid-Kansas/
Riverside would have exceeded any savings that MGE might have realized from
transporting more gas at lower rates on the Williams pipeline.

When faced with these facts, Staff, for the first time in its rebuttal testimony,
arguedthat MGE was imprudentin enteringinto the Mid-Kansas Il contractbecause
it should have used its leverage in its negotiations with Mid-Kansas/Riverside to
negotiate firm transportation rates that were more closely tied to Williams’ firm
transportation rates.

Assuming, without deciding, that Staff's argument was permitted under the
stipulation and agreement, that argument is rebutted by the testimony presented
by MGE and Mid-Kansas/Riverside. The evidence presented demonstrated that
inrenegotiating Mid-Kansas | and Riverside/WR Transportation Agreement |, MGE
was able to make substantialimprovements thatbenefited MGE and its ratepayers.
Mid-Kansas Il was an improvement over Mid-Kansas | in that it provided for a
cheaper commodity cost for the natural gas brought to Kansas City, and MGE was
able to enhance its flexibility in taking the gas off the pipeline.

Against the undenied fact that MGE improved the position of its ratepayers by
negotiating Mid-Kansas Il, Staff asserts that MGE could have gotten an even better
deal if only it had tried harder. Staff did not offer any evidence to support that
assertion. Staff'sownwitness, David Sommerer, when asked by a Commissioner
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whether he believed that MGE had sufficient leverage to negotiate a better
agreement than it did in Mid-Kansas Il, replied that:

Idon’tknow. Ibelieve they had a substantialamountofleverage
baseduponthethingsthatwe’ve broughtup, withholding ofthe
payment and the District Court case civil litigation, but I really
don’tknow if they would have had enough leverage, given that
they were locked into aterm through the year 2009, to bring the
rates down any lower.!

Beyond Staff's assertion about what should have been done, there simply is no
evidence to show that MGE was imprudent when it executed Mid-Kansas II.

The evidence did showthat MGE engaged in somerather serious negotiations
with Mid-Kansas/Riverside in January and February of 1995. MGE gained leverage
inthose negotiations by withholding approximately 2.5 million dollars in payments
to Mid-Kansas/Riverside for services provided under the Mid-Kansas | agreement
and Riverside/WR Transportation Agreement |, creating cash flow problems for
Mid-Kansas/Riverside. However, MGE’s position was weakened by the fact that
it was contractually bound to Mid-Kansas/Riverside until 2009. Testimony indi-
cated that had MGE continued to withhold payment, Mid-Kansas/Riverside would
likely have sued for breach of contract. Breaching that contract could have required
MGE to pay substantial damages to Mid-Kansas/Riverside. Wendell C. Putman,
an employee of Mid-Kansas/Riverside who was involved in the negotiations
leading to the execution of Mid-Kansas I, testified that “the withholding of the
payment was part of the reason that the negotiations began. The withholding of
the payment was not sufficient to cause Mid-Kansas/Riverside to give away the
farm."2

Staff's assertion that MGE should have used its leverage to negotiate firm
transportation rates that were more closely tied to Williams’ firm transportation
rates is notsupported by the evidence and cannotbe the basisforafindingthat MGE
was imprudent.

Overrun Penalty Adjustment:

In its initial recommendation regarding MGE’s 1996-1997 ACA filing, Staff
proposed an overrun penalty adjustment that would increase MGE'’s total PGA
revenue recovery by $6,177.39. Staffindicated thatthe adjustmentwas necessary
because MGE did notinclude in its ACA filing certain overrun penalties assessed
to its end-user transportation customers. MGE filed testimony indicating that it
agreed with this adjustment proposed by Staff'®* and no further testimony or
argument was offered regarding this adjustment.

CONCLUSIONS OF LAW

The Missouri Public Service Commission has reached the following conclu-
sions of law.

* Transcript. page 1084, lines 9-15.
2 Transcript. page 611, lines 20-23.
2 Langston Direct, Exhibit 1, page 15, lines 3-8.
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Jurisdiction:

MGE is a division of Southern Union Company, which is an investor-owned
public utility engaged inthe provision of natural gas service in the state of Missouri.
Southern Union Company is, therefore, a “gas corporation” as defined in section
386.020(18), RSMo 2000. As a “gas corporation,” Southern Union Company is
subjectto the jurisdiction of the Commission under Chapters 386 and 393, RSMo
2000.

Any decision of the Public Service Commission must be both lawful and
reasonable.** The lawfulness of a decision is determined from the statutory
authority of the Commission.*® Foradecision ofthe Commissionto be reasonable,
itmust be supported by competentand substantial evidence onthe wholerecord.*

Standards for Evaluation of the Stipulation and Agreement:

The parties disagree about the interpretation of the stipulation and agreement
thatthe Commission approved onJune 11, 1996. Thatstipulation and agreement
is, in essence, a settlement agreement by which certain parties paid large sums
of money to settle certain claims. Normal rules of contract construction apply to
interpretation of settlement agreements,’” so the Commission will look to the
standards appropriate for interpreting a contact when interpreting the meaning of
the stipulation and agreement. The Commission emphasizes that it is merely
interpreting the stipulation and agreement as itwould a contract. A stipulation and
agreement between the parties that is accepted by the Commission does not
preventthe Commission from performing its statutory duty to regulate the conduct
of Missouri’s public utilities.*®

Missouri’s Court of Appeals has stated that when interpreting a contract the
following standards are to be applied:

The terms of the contract are read as a whole to arrive at the
intention ofthe parties. Inthatexercise, eachtermis construed
to avoid an effect which renders other terms meaningless. A
construction which attributes a reasonable meaning to all the
provisions of the agreement is preferred to one which leaves
some of the provisions without function or sense.’®

The intent of the parties is crucial to the construction of the settlement
agreement.?° Theintentofthe partiesis to be determined not by what they now say
they intended, but by the document.? If there is no ambiguity, then the intention of

4 City of Oak Grove v. Pub. Serv. Com’'n, 769 S.w.2d 139, 141 (Mo. App. W.D. 1989).
> State exrel. Intercon Gas. v. Pub. Serv. Comm’n, 848 S.W.2d 593,597 (Mo. App. W.D. 1995).

‘6 State ex rel. Associated Natural Gas Co. v. Pub. Serv. Comm’n., 954 S.W.2d 520, 528 (Mo.
App. W.D. 1997).

¥ Blackman v. Blackman, 767 S.W.2d 54, 59 (Mo. App. W.D. 1989).

18 State ex rel. Jackson County v. Pub. Serv. Comm’n, 532 S.W.2d 20 (Mo. 1975).

¥ Ringstreet Northcrest, Inc. v. Bisanz, 890 S.W.2d 713, 717 (Mo. App. W.D. 1995) (citations
omitted).

2 Butler v. Mitchell-Hugeback, Inc., 895 S.W.2d 15, 21 (Mo. Banc 1995).

2 Press Machinery Corp. v. Smith R.P.M. Corp., 727 F.2d 781, 784 (8" Cir. 1984).
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the parties is to be garnered from the four corners of the documents. If a contract
is ambiguous, then the use of extrinsic evidence for interpretation is proper.??

Missouri’s courts have also provided guidance on when a contract is ambigu-
ous:

A contract is ambiguous only if its terms are susceptible of
morethanone meaningsothatreasonable menmay fairly and
honestly differ in their construction of the terms. A contract is
not ambiguous merely because the parties disagree over its
meaning. To determine whether a contractis ambiguous, we
consider the whole instrument and give the words in the
contract their natural and ordinary meaning. Whether a con-
tract is ambiguous is a question of law.?®

Therefore, the Commission will interpret the stipulation and agreement as a
question of law.
Interpretation of the Stipulation and Agreement:
With those standards in mind, the Commission will now examine the stipula-

tion and agreement. Paragraph 4 of the stipulation and agreement refers to four
separate agreements:

Paragraph 4A refers to a contract dated January 15,
1990, and amended on October 3, 1991, between Western
Resources and Mid-Kansas Partnership. In this case the
parties have referred to this agreement as Mid-Kansas |;

Paragraph 4B refers to a transportation agreement
dated January 15, 1990, between Western Resources and
Riverside. Inthis case the parties have referred to this agree-
ment as Riverside/WR Transportation Agreement I,

Paragraph 4C refers to a sales agreement dated
February 24,1995, between MGE and Mid-Kansas. Inthis case
the parties have referred to this agreement as Mid-Kansas I1;
and

. Paragraph 4D refers to a transportation agreement
dated February 24, 1995, between MGE and Riverside. Inthis
case the parties have referred to this agreement as Riverside
I

The stipulation and agreement provides that the four agreements listed above are
to be collectively referred to as the Missouri Agreements.

2 Blackman v. Blackman, at 59.
% Blackman v. Blackman, at 59.
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Paragraph 5 ofthe stipulationand agreementis the heart ofthe agreementand
is also the center of the disagreement between the parties. Because of its
importance, the entire paragraph will be quoted, as follows (numbers have been
added to aid in subsequent reference to the paragraph):

As a result of this Stipulation and Agreement, the
Signatories agree that neither the execution of the MKP/WR
Sales Agreement[Mid-Kansas I]and the Riverside/WR Trans-
portation Agreement I, nor the decisions associated with the
execution of the Missouri Agreements shall be the subject of
any further ACA prudence review. In addition, the Signatories
agree that the transportation rates and gas costs charged
pursuant to the Missouri Agreements shall not be the subject
of any further ACA prudence review until the case associated
with the audit period commencing July 1, 1996, and ending
June 30,1997. The Missouri Agreements will be subjectto the
compliance and operational review (as described herein) of
the Staffforallperiods onand after July 1, 1994, and MGE's ACA
balance may be subject to adjustment as a result of such
review.! The intent of the Signatories by this Stipulation and
Agreementisthatthe Commission, inadopting this Stipulation
and Agreement, issue an order holding that the transportation
rates and gas costs charged pursuant to the Missouri Agree-
ments shall not be disallowed by the Commission based on
the reasons described above in this paragraph in Case Nos.
GR-94-101, GR-94-227, GR-94-228, GR-95-82 and GR-96-
78, and that the findings and conclusions regarding the pru-
dence ofthe execution ofthe Missouri Agreements made by the
Commissionin Case No. GR-93-140 shall be compromised
and settled as provided for herein. Although the prudence of
enteringintothe MKP/WR Sales Agreement[Mid-Kansas ] and
the Riverside/WR Transportation Agreement | is finally settled
by this Stipulation, additional questions may arise regarding
the administration of the contracts by MGE and WR in Staff's
compliance and operational review for all periods on and after
July 1, 1994, as described above. Therefore, this Stipulation
is not designed to preclude the Staff from making proposed
adjustments regarding issues involving the manner in which
gasis actually taken under the contracts (e.qg., gas which was
available under the contract was not taken for some reason)
or issues involving billing matters (e.g., MGE paid more than
was required under the contract due to a billing or mathemati-
cal error.) Further, as a consequence of the Commission
adopting this Stipulation as provided herein, WR, Riverside/
MKP, and MGE agree to make the necessary filings with the
Circuit Court of Cole County, Missouri to dismiss the appeals
they have takenfrom Case No. GR-93-140. These dismissals
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shall take place within ten days of the payments being made
as scheduled in paragraph 7.A. As a consequence, WR and
Riverside/MKP agree to pay the amounts which are owed due
to Case No. GR-93-140 through the procedures described
herein.

Nothing hereinis to be construed as determining the
rights, obligations, compliance or non-compliance with the
terms and conditions of any contract between or among WR,
MKP, Riverside, and MGE or any combination thereof. WR,
MGE and Riverside/MKP agree that this Stipulation shallin no
manner whatsoever be deemed to be admission of fault,
responsibility or liability of any matter whatsoever by WR, MGE,
Riverside and/or MKP. WR, MGE and Riverside/MKP agree that
this Stipulation is purely and exclusively for the purpose of
avoiding the cost of litigation and regulatory proceedings and
is to be construed as that and nothing more.

! Asaresultofthe Commission’sdecisionin Case No.
GO0-94-318, MGE is scheduled to have new tariffs in operation
underanincentive PGAcommencing July 1,1996. Since those
tariffs have notbeen submitted tothe Commission, itis difficult
to state with any certainty how they may relate to the settlement
being effected by this Stipulation. However, it is the intention
of the Signatories that to the extent there are gas cost (non-
transportation) issues involving any of the Missouri Agree-
ments which are relevant to the time periods before July 1,
1996, those amounts will come under the Incentive PGA
provisions as approved by the Commission. As aresult, any
issues related to gas costs associated with the Missouri
Agreements will be subjectto the provisionthatunless MGE'’s
costs subjectto the Incentive PGA provisions to be filed rise to
the levelwhere aprudence reviewis triggered, there will be no
prudence review of the Missouri Agreements.

MGE and Mid-Kansas/Riverside argue that the explicit language of the first
sentence of paragraph five (lines 1-5) precludes any further ACA prudence review
ofthe specified contracts. Thatsentence indicates that neither the execution of Mid-
Kansas | and Riverside/WR Transportation Agreement |, nor “the decisions
associated with the execution of the Missouri Agreements shall be the subject of
any further ACA prudence review.” As previously indicated, paragraph 4 of the
stipulation and agreement states that the Mid-Kansas |l contract is one of the
Missouri Agreements that is the subject of this stipulation and agreement.
Therefore, the first sentence would preclude any further ACA prudence review of the
decisions associated with the execution of the Mid-Kansas Il contract, as one ofthe
Missouri Agreements.
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Staff, however, argues that the clear language of the first sentence is modified
by the second sentence of the stipulation and agreement (lines 5-9). Thatsentence
provides that “[I]n addition, the Signatories agree that the transportation rates and
gas costs charged pursuant to the Missouri Agreements shall not be the subject
of any further ACA prudence review until the case associated with the audit period
commencing July 1, 1996, and ending June 30, 1997.” According to Staff, this
sentence meansthatthe prudence of MGE’s decisionto enter into the Mid-Kansas
Il contract can be reviewed in this case, which deals with the audit period
commencing July 1, 1996 and ending June 30, 1997.

Thefourth sentence ofthe stipulation and agreement states that “transportation
rates and gas costs charged pursuant to the Missouri Agreements” are not to be
disallowed as imprudentin six specified cases that were established to consider
MGE’s ACA periods before July 1, 1994 (lines 12-21). Staff argues that because
the sentence specifically lists those six cases, itimplies thatthe Commission can
reexamine the prudence issue in subsequent cases. MGE and Mid-Kansas/
Riverside counter that the stipulation and agreement specifically names only six
casesbecause onlythose caseswerein existence atthattime. This case was not
opened until after the stipulation and agreement was signed and approved.
Therefore, it would be impossible for the parties to have specifically named this
case. MGE and Mid-Kansas/Riverside deny that the listing of six specific cases
should imply that the prudence issue could be reopened in subsequent cases.

The fifth and sixth sentences of stipulation and agreement state that the
prudence of entering into the Mid-Kansas | and Riverside/WR Transportation
Agreement | contracts is finally settled (lines 21-24) but permits the Staff to raise
questions regarding the administration of those contracts by MGE and Western
Resourcesin Staff'scompliance and operational review for all periods on and after
July 1, 1994 (lines 24-26). The stipulation and agreement then further specifies
that Staff is not precluded from making proposed adjustments regarding “issues
involving the manner in which gas is actually taken under the contracts (e.g. gas
which was available under the contract was not taken for some reason), orissues
involving billing matters (e.g. MGE paid more than was required under the contract
due to a billing or mathematical error).” (lines 26-32) MGE and Mid-Kansas/
Riverside argue thatthe Staffisrestricted to making only those limited adjustments
in its prudence review of transportation rates and gas costs.

A close and careful reading of the stipulation and agreement, giving meaning
to each provision, reveals that the contract is ambiguous. The first sentence
precludes any future prudence disallowance based on the execution of the Mid-
Kansas | and Riverside/WR Transportation Agreement | contracts. Therefore, the
Commission cannot re-impose the disallowance for removing the price cap that
it imposed in Case No. GR-93-140. This interpretation is supported by the
statementin the fifth sentence that the prudence of entering into Mid-Kansas | and
Riverside/WR Transportation Agreement | is finally settled.

However, the second clause of the first sentence treats the Missouri Agree-
ments differently than it treats Mid-Kansas | and Riverside/WR Transportation
Agreement|. For the Missouri Agreements, the stipulationand agreement provides
that only the decisions associated with the execution of the agreements are to be
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exempted from any further ACA prudence review. The limited nature of that
exemption implies that other aspects of the Missouri Agreements are still subject
to prudence review. The other aspects of the agreement that are subject to
prudence review include transportation rates and gas costs, as revealed in the
second sentence of the stipulation and agreement.

The second sentence does not modify the first sentence, instead it imposes
an additional limitation on the prudence reviews to be considered by the Commis-
sion. The stipulation and agreement provides that the Commission will not review
the prudence of transportation rates and gas costs charged pursuant to the
Missouri Agreements until the audit period beginning July 1, 1996. This clearly
implies that after July 1, 1996, the Commission can again review the prudence of
those rates and costs.

The ambiguity in the stipulation and agreement arises from the language that
permits prudence review of transportation rates and gas costs. The stipulationand
agreementdoes notindicate whatis meant by that phrase. MGE and Mid-Kansas/
Riverside suggest that review of transportation rates and gas costs is limited to
compliance and operational review regarding the administration of the contracts
by MGE. The sixth sentence (lines 26-32) of paragraph 5 would define compliance
and operational review as permitting Staff to propose adjustments “regarding
issuesinvolvingthe mannerinwhich gasis actually taken underthe contracts (e.qg.,
gas which was available under the contract was not taken for some reason) or
issues involving billing matters (e.g., MGE paid more than was required under the
contractdueto a billing ormathematical error.” Thatinterpretation of the stipulation
and agreement is, however, overly restrictive. The third sentence of paragraph 5
(lines9-12) state thatthe Missouri Agreements are to be subjectto compliance and
operational review on and after July 1, 1994. If prudence review of transportation
rates and gas costs, as permitted for audit periods beginning after July 1, 1996 by
the second sentence, means only “compliance and operational review,” then the
second sentence of paragraph 5 (lines 5-9) is rendered superfluous and mean-
ingless. Therefore, the prudence review of transportation rates and gas costs
permitted under the stipulation and agreement must mean something more than
merely compliance and operational review.

The ambiguity of the stipulation and agreement is compounded by the fifth
sentence of paragraph 5 (lines 21-26). That sentence states that the prudence of
entering into Mid-Kansas | and Riverside/WR Transportation Agreement lis finally
settled. It seemingly would have been easy for the parties to have simply stated
that the prudence of entering into the Missouri Agreements was finally settled,
rather than naming only two of the contracts. But they did not do so, leaving open
the question of whetherthe Missouri Agreements thatwere not specifically named,
Mid-Kansas Il and Riverside |, were also finally settled.

Having found that the stipulation and agreement is ambiguous, the Commis-
sion has considered the parole evidence that was presented by the parties
regarding the meaning of the stipulation and agreement. The Commission’s
findings of fact regarding that question are found at page 12 within the Findings of
Fact section of this Report and Order. As indicated in its findings of fact, the
Commission is unable to determine the intended meaning of the stipulation and
agreement.
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Burden of Proof:

Section 393.130.1, RSMo 2000, requires that all charges made or demanded
by any gas corporation must be just and reasonable. Section 393.150.2, RSMo
2000, provides that in any hearing involving a rate increase, the gas corporation
proposing such rate increase has the burden of proving that the proposed
increasedrateisjustandreasonable. The Commissionhasalso heldthatthe gas
corporation has the burden of showing that the gas costs that it proposes to pass
on to ratepayers through operation of its PGA tariff are just and reasonable >

The Prudence Standard:

Itis not, however, sufficient to state that MGE, as the gas corporation, has the
burden of proving that its gas costs are just and reasonable. The fact that Staff is
challenging the prudence of incurring some of those costs brings into effect an
additional standard, the prudence standard. The Commission established its
prudence standard in a 1985 case involving the costs incurred by Union Electric
Company in constructing its Callaway nuclear plant.? In determining how much
of those costs were to be included in Union Electric’s rate base, the Commission
adopted a standard for determining the prudence of costs that had been estab-
lished by the United States Court of Appeals, District of Columbia,ina1981 case.?®
The standard adopted by the Commission recognizes that a utility’s costs are
presumed to be prudently incurred, and that a utility need not demonstrate in its
case-in-chief that all expenditures are prudent. “However, where some other
participant in the proceeding creates a serious doubt as to the prudence of an
expenditure, then the applicant has the burden of dispelling those doubts and
proving the questioned expenditures to have been prudent.”?

The Commission, in the Union Electric case, further established that the
prudence standard was not based on hindsight, but upon a reasonableness
standard. The Commission cited with approval a statementofthe New York Public
Service Commission that:

...the company’s conduct should be judged by askingwhether
the conduct was reasonable at the time, under all the circum-
stances, considering that the company had to solve its prob-
lem prospectivelyratherthaninreliance on hindsight. Ineffect,
our responsibility is to determine how reasonable people

# In the Matter of Tariffs filed by Western Resources, Inc., d/b/a Gas Service, a Western
Resources Company, to Reflect Rate Changesto be Reviewed inthe Company’s 1992-1993
Actual Cost Adjustment, 3 Mo. P.S.C. 3rd 480, 488 (1995).

% In the Matter of the Determination of In-Service Criteria for the Union Electric Company’s
Callaway Nuclear Plant and Callaway Rate Base and Related Issues. In the Matter of Union
Electric Company of St. Louis, Missouri, for Authority to File Tariffs Increasing Rates for
Electric Service Provided to Customers in the Missouri Service Area of the Company, 27 Mo.
P.S.C. (N.S.) 183, 192-193 (1985).

% Anaheim, Riverside, Etc. v. Fed. Energy Reg. Com’n, 669 F.2nd 799, 809 (D.C. Cir. 1981

# Union Electric, 27 Mo. P.S.C. (N.S.) 183, 193 (1985).
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would have performed the tasks that confronted the com-
pany.2

Since its adoption, the Commission’s prudence standard has been recog-
nized by reviewing courts?® and has been accepted by all parties as the standard
to be applied in this case.

Inthe Union Electric case, the Commissionfoundthatthe showing oftwo billion
dollarsin cost overruns associated with the building of the Callaway nuclear plant
was sufficient to raise serious doubts about the prudence of Union Electric’s
expenditures, thus shifting the burden to Union Electric to show that its expendi-
tures were prudent. In this case, Staff attempts to raise serious doubts about the
prudence of MGE's expenditures for the purchase of natural gas by asserting that
MGE could have saved $3,490,082.81 during the review period by purchasing and
transporting natural gas over the Williams Natural Gas pipeline, rather than
purchasing and transporting the same amount of natural gas over the Mid-Kansas/
Riverside pipeline. Staff's attempt to raise serious doubts is not successful.

Staff's attempt to draw a direct comparison between the transportation rates
charged by Williams and Mid-Kansas/Riverside are overly simplistic. In effect, Staff
is arguing that MGE was in the position of a motorist choosing whether to buy
gasoline from one service station at $1.10 per gallon, or from a second station at
$1.20 per gallon. Staff claims that MGE was imprudent because it purchased
gasoline at $1.20 per gallon, rather than $1.10 per gallon. However, MGE is notin
the same position as a motorist free to choose between competing service
stations. As the Commission has previously found, the fact that MGE was
contractually obligated to purchase natural gas from and through the Mid-Kansas/
Riverside pipeline cannotbeignored. Therefore, itwas noteconomically possible
for MGE to purchase the extra natural gas from the Williams pipeline.

Furthermore, a direct comparison of the transportation rates charged by the
competing pipeline companies simply is not possible and cannot be the basis for
serious doubts aboutthe prudence of MGE’s expenditures. All ofthe transportation
charges under the Mid-Kansas Il Agreement are reflected in the reservation
charges ofthe pipelines. However, all of Williams’ chargesto MGE are notreflected
initsrates orreservation charges. Staff's witnesses admitted that Williams’ costs
to MGE included items that are not in Williams’ rates (e.g. direct billamounts), and
thatthese chargesare still paid by MGE and passed ontotheratepayers. Asaresult,
the cost of acquiring transportation off the Williams pipeline is greater than just
Williams' rates. In addition there was a great deal of testimony indicating that the
quality of service that MGE obtained from Mid-Kansas/Riverside was not compa-
rable to the type of service available from Williams.

Staff has not raised serious doubts about MGE’s decision to purchase and
transport natural gas over the Mid-Kansas/Riverside pipeline. Therefore, MGE's

% Union Electric, at 194, quoting Consolidated Edison Company of New York, Inc., 45 P.U.R.
4th 331 (1982).

» see. e.g. State ex rel. Associated Natural Gas Company v. Pub. Serv. Com’n, 954 S.w.2d
520, 529 (Mo. App. W.D. 1997).
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business decision to purchase that gas is presumed to be prudent and does not
form the basis for a disallowance.

Decision

After applying the facts as it has found them to its conclusions of law, the
Commission has reached the following decisions:*

1. Staff's proposal to disallow $3,490,082.81 in natural gas costs incurred
by MGEinits1996-1997 ACA periodis hotsupported by competentand substantial
evidence. MGE had a contractual obligation to purchase natural gas from Mid-
Kansas/Riverside under the Mid-Kansas Il contract. Staff's argumentthat MGE’s
decision to enter into the Mid-Kansas Il contract was imprudent is not supported
by the facts presented in this case.

2.  Staff's proposal to increase MGE's natural gas costs by $6,177.39 for
certain overrun penalties is agreed to by MGE and will be ordered.

IT IS THEREFORE ORDERED:

1. That Staff's proposal to disallow $3,490,082.81 in natural gas costs incurred by
Missouri Gas Energy in its 1996-1997 ACA period is rejected.

2. That Staff's proposal to increase Missouri Gas Energy’s natural gas costs for its
1996-1997 ACA period by $6,177.39 for certain overrun penalties is accepted.

3. That Missouri Gas Energy is authorized to file proposed tariff sheets in compliance
with this order.

4. That any pending motions that the Commission has not specifically ruled upon are
hereby denied.

5. That this Report and Order shall become effective on March 22, 2002.

Simmons, Ch., Murray, Lumpe,
Gaw and Forbis, CC., certify compliance
with the provisions of Section 536.080, RSMo 2000.

®Inthe course of this case, the parties have raised various other arguments. The Commission
need not address these issues in order to reach its decision.
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In the Matter of an Investigation into Various Issues Related to
the Missouri Universal Service Fund.

Case No. TO-98-329
Decided March 21, 2002

Telecommunications § 2. The Commission ruled thatfor a carrier to receive supportunder
the state Lifeline program, the carrier must provide essential local telecommunications
services. Low-income and disabled Missourians can get these services at a reduced cost.
The carriers must pass the costs of the service on to their customers via an explicit charge
to end-users, based on a uniform percentage amount.

REPORT AND ORDER
ESTABLISHING LOW-INCOME/DISABLED FUND

FINDINGS OF FACT: LOW-INCOME/DISABLED FUND

OnJanuary 25, 2001, the Staff of the Commission, on behalf of all the parties,
filed a low-income/disabled proposal. Staff outlined a program to implement
assistance to low-income and disabled customers for telecommunications ser-
vicesunderthe Lifeline and/or Link-up programs funded from the Federal Universal
Service Fund and the Missouri Universal Service Fund. Staff stated thatits proposal
is designed to maximize Federal Universal Service support for services to low-
income customers and disabled customers. Staffidentified several rule changes
and additionalrules necessarytoimplementthis proposal. There are no disputed
issues between the parties regarding the need for and structure of a low-income/
disabled fund.

A low-income customer is defined as

“Any customer who requests or receives residential essential
telecommunication local services and who has been certified
by the Department of Social services as economically disad-
vantaged by participation in Medicaid, food stamps, Supple-
mentary Security Income, Federal public housing assistance
or Section 8, or Low Income Home Energy Assistance Pro-
gram (LIHEAP)®.

Low-income ratepayers have historically had a lower penetration rate than the
statewide average penetration rate for all Missouri households. Missouri house-
holds with incomes of $9,999 or less had subscribership levels of just over 86
percent, as of March 2000. The overall average subscribership level at the same
time was approximately 10 percent higher. Adoption of the proposed low-income/
disabled fund will increase the level of penetration in households made up of low-
income ratepayers and, possibly, households with disabled ratepayers. It will
maximize the revenues available fromfederal universal service support programs
for low-income and disabled persons.

*4 CSR 240-31.010 (8). Unless otherwise noted, all statutory citations are to RSMo 2000.
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The plan proposed by Staff would resultin a fund of approximately $4,800,000
whichwould provide supportforasubstantial number of low-income and disabled
Missouri residents. The resulting assessment on Missouri telecommunication
carriers would be approximately 0.27% (0.0027) of net jurisdictional revenue,
excluding any fund administration costs. Further, the proposal is designed to
support as many customers as possible and does not place undue burdens on
qualifying customers seeking assistance.

Consistent with the low-income/disabled fund proposal, the Commission
finds that all carriers except payphone providers, shared tenant service providers
and carrierswith annual netintrastate jurisdictional revenues ofless than $24,000
should be assessed. Although this proposal differs from the Commission’s
currentrule requirementto assess all carriers, exempting these companies from
assessmentwill assistthe administration of the Missouri Universal Service Fund
and significantly reduce the expense of administration.

The Commission concludes that it is in the public interest to adopt the low-
income/disabled fund proposal of the parties. The proposal ofthe parties adopted
by the Commission is as follows:

PURPOSE

The purpose of this proposal is to outline a program to implement assistance to
low-income and disabled customers for telecommunications services under the
Lifeline and/or Link-up programs funded from the Federal Universal Service Fund
and the Missouri Universal Service Fund. One goal established by Missouri Public
Service Commission (Commission) Rule 4 CSR 240-31.050(4) is to fashion a
program so that the support amount provided by the Missouri Universal Service
Fund for services to low-income customers and disabled customers is set at the
level necessary to gain the maximum Federal Universal Service support for
services to such customers.

BACKGROUND

In discussing the parameters for state Lifeline funding, the Technical Committee
(or“Committee”) reviewed and compiled information from the current Commission
rules and other sources related to the provision of Lifeline service. The following
items helped guide the Committee’s recommendations in regard to Lifeline
service:

Provider Participation

Under the FCC rules all eligible telecommunications carriers must offer Lifeline
service. Pursuantto Section 392.248, RSMo Supp. 1999, only telecommunications
companies that provide essential telecommunications service can receive sup-
portunderthe state Lifeline program. Neitherthe state statute nor the rules require
such companies to participate; rather, they must apply to the administrator to
receive funds. Companies choosing to participate in the Lifeline program shall
comply with the requirements of this document.
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Definitions and Qualification for Benefits under the Lifeline and Link-up
programs

Under 4 CSR 240-31.010(3) a disabled customer is a customer who requests or
receives residential essential local telecommunications service and meets the
following definition of “disabled” in Section 660.100.2, RSMo 1994.

The term disabled shall mean totally and permanently dis-
abled or blind and receiving federal social security disability
benefits, federal supplemental security income benefits, vet-
erans administration benefits, state blind pension pursuantto
section 209.010to0 209.160, RSMo, state aid to blind persons
pursuant to section 209.240 RSMo, or state supplemental
payments pursuant to Section 208.030, RSMo. Section
660.100.2, RSMo 1994.

According to 4 CSR 240-31.010(8) a low-income customer is any customer who
requests or receives residential essential local telecommunications service and
who hasbeen certified by the Department of Social Services (DSS) as economically
disadvantaged by participation in Medicaid, food stamps, Supplementary Security
Income (SSI), federal public housing assistance or Section 8, or the Low Income
Home Energy Assistance Program (LIHEAP).

Eligible Services

4 CSR 240-31.010(5) defines “essential local telecommunications services” as
follows:

Essential local telecommunications services - Two (2) way
switched voice residential service within alocal calling scope
as determined by the commission, comprised of the following
services and their recurring charges:

(a) Single line residential service, including Touch-Tone dial-
ing and any applicable mileage or zone charges;

(b) Access to local emergency services including, but not
limited to, 911 service established by local authorities;

(c) Access to basic local operator services;
(d) Access to basic local directory assistance;
(e) Standard intercept service;

(f) Equal access to Interexchange Carriers consistent with
rules and regulations of the Federal Communications Com-
mission (FCC);

(g) One (1) standard white pages directory listing; and

(h) Toll blocking or toll control for qualifying low-income cus-
tomers.
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Funding Assessments

Accordingto4 CSR 240-31.060funding for the Missouri Universal Service Fund for
low-income/disabled supportwill be from an assessmentonthe netjurisdictional
revenues of each telecommunications company and other nondiscriminatory
factors as determined by the Commission. The Committee has determined
companies with minimal revenues should not pay into the fund. Specifically, any
company with net jurisdictional revenues resulting in an assessment of less than
$1,200 per year should not be required to pay into the fund. This recommendation
will simplify the collection of Missouri Universal Service Fund assessments without
significantly affecting the size of the Missouri Universal Service Fund. Telecommu-
nications companies with net jurisdictional revenues resulting in an assessment
of at least $1,200 per year will be required to pay into the fund. Rule Change #1
incorporates a proposed change in the Commission rules to implement this
qualification.

Application for and Receipt of Funds

To receive funds from the Missouri Universal Service Fund, the telecommunica-
tions company mustfile awritten application with the Fund Administrator and must
complywiththerequirements of 4 CSR 240-2.060 (1) (a)-(h) and 4 CSR 240-2.080.
Applications for funds required to assist low-income and/or disabled customers
in obtaining essential local telecommunications service shall include information
that the company meets the terms defined by Section 3 86.020(5 1), RSMO Supp.
1999, and that the applicant provides service to the low-income and/or disabled
customers as defined by Commission rule or procedures. As required by 4 CSR
240-31.050, [in] allrequests for funds from the Missouri Universal Service Fund for
reimbursement of the benefits provided to customers under these programs, the
telecommunications company shall identify the number of low-income and dis-
abled customersservedinordertoreceive supportfromthe Missouri USF and shall
maintain records of these customers.

LIFELINE PROPOSAL

Major elements of the Lifeline proposal adopted by the Technical Committee are
as follows:

Amount of Assistance under the Missouri Universal Service Fund’s Low-
Income/Disabled Program

Existing Commissionrulesrequire setting the amount of state supportto maximize
federalfunding. Thisrequirement establishes state support of $3.50 per customer
per month which would provide an additional $1.75 in federal funding. However,
the Committee recognizes in some circumstances this amount of support might
be greater than the customer rates for those services. The Committee therefore
recommends a limit be placed on the amount of support so it is not greater than
the customer rates. Rule Change #2 incorporates a proposed change in the
Commission rules to implement this limit. Currently, Federal Universal Service
funding differs between price-cap and non-price-cap incumbent local exchange
companies (ILECs) and between competitive local exchange companies (CLECSs)
which have been designated eligible telecommunications carriers (ETCs) as
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compared to CLECs who have not received that designation. The table below
illustrates the Lifeline support provided to low-income customers afterimplemen-
tation of the state Lifeline proposal under various circumstances. As indicated in
the table, no Federal supportis available to disabled customers. The Committee
proposes that state funding for disabled customers be set at $3.50 per customer
per month:

Non-Price- Price-cap Non-ETC  ETC***

cap ILEC** ILEC CLEC* ILEC
1. SLC $3.50 $4.35 $0 $3.50-$4.45
2. Additional Federal $1.75 $1.75 $0 $1.75
3. Federal Currently Available $5.25 $6.10 $0 $5.25
(Line 1 + Line 2) -$6.10
Potential Support (with implementation of Missouri Universal Service Fund):
4. State-Missouri Universal $3.50 $3.50 $3.50 $3.50
Service Fund
5. Additional Federal $1.75 $1.75 $0 $1.75
6. Potential Low-Income $10.50 $11.35 $3.50 $10.50
Total Support -$11.35
(Line 3 + Line 4 + Line 5)
7. Disabled Customer $3.50 $3.50 $3.50 $3.50

Total Support (No Federal Support)
Service Provided Upon Customer’s Self Certification

The Commission’s rules currently contain general requirements for customers to
meetin order to qualify for Lifeline or disabled support. The rules, however, do not
currently give guidance on how customers will demonstrate that they meet the
requirements. The Committee proposes qualification be accomplished by a self-
certification process to be included in the rules. Rule Change #3 contains the
proposed self-certification rule. The Committee has developed a sample applica-
tion letter which is enclosed as Attachment # 1 [not included in this Report and
Order].

The Committee also recommends customers have a maximum time period to
submitan application from the date of service initiation and still receive applicable
discounts from the service initiation date. The Committee has determined sixty
days is areasonable time period. On the other hand, any customer submitting an
application after sixty days of service initiation will receive discounts only on a
prospective or going-forward basis. Rule Change #4 contains a proposed rule
regarding this provision.

Audit and Review of Customer Eligibility

The Committee had considerable discussionregarding the potentialimplications
for error that could result from the self-certification rule and how those errors could
be minimized. As a result of these discussions, the Committee developed both a
proposedrule, and some administrative procedures that could effectively address
thisissue. The proposedrule containedin Rule Change #5 providesthe necessary
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authority for the Fund Administrator to conduct audits of customer eligibility. The
administrative procedures developed by the Committee are contained in Admin-
istrative Procedure #1 and reflect the Committee’s recommendation of how such
procedures should be established by the Fund Administrator.

Disqualification of Customers; Procedure; Notice: Reapplication Require-
ments

If, as a result of the proposed audit of customer eligibility, the Fund Administrator
identifies a customer may not be eligible for the Lifeline or disability support
programs, the Committee recommends a procedure to notify customers and to
allow them to verify their eligibility before being terminated from the support
program. The administrative procedures to accomplish this disqualification pro-
cess are reflected in Administrative Procedure #2.

Public Information and Outreach

If these telecommunications assistance programs are to accomplish the legisla-
tive goals, the customers who are eligible for the programs must be made aware
that the programs exist and how to apply for the benefits. ETCs thatreceive federal
funding for Lifeline and Link-up are required to advertise the availability of such
services and the charges using media of general distribution. Since these
materials may be company specific and targeted to the company’s customers and
service area, there is a need to develop and make generally available throughout
Missouri information about the Missouri Lifeline and Link-up programs. The
Committee recommends a rule change be implemented to require telephone
companiesto provide aprominentdescription of the availability of Lifeline and Link-
up service as part of the statement of rights and responsibilities required under 4
CSR 240-33.060(3). Rule Change #6 contains the proposed rule. Attachment #2
[not included in this Report and Order] provides a sample of the information the
Committee feels meetsthis requirementof prominentnotification of the availability
of Lifeline and Link-up services.

Developing and implementing a generic public information program designed to
reach all Missouri residents should be a cooperative effort by the telecommunica-
tions companies with the assistance of the Fund Administrator, the Commission,
Office of the Public Counsel (OPC), the Missouri Department of Social Services
(DSS)and community based action agencies. The information plan shouldinclude
avariety ofinformation and media. Responsibilities for these efforts are proposed
as follows:

1. The telecommunications industry, Commission Staff, OPC, and DSS should
cooperatively develop informational materials for statewide distribution. These
materials should include:

a. A generic brochure describing the general availability and qualifications for
Lifeline and Link-up service. This brochure would be made available to various
state, county, local, and non-profit agencies that serve and support those individu-
als who could be eligible for the programs so these agencies can provide this
information at the same time as they are in contact with clients regarding their
services. The brochure could also be provided in DSS “welcome packages”.
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b. Non-company specificradio and television Public Service Announcements. OPC
willwork with the Department of Economic Developmentto produce and distribute
these materials to reach a wide spectrum of Missouri residents.

c. Funding for the production of brochures should be reimbursed from the fund,
once it is established.

d. Attachment#3 [notincluded in this Report and Order] contains sample informa-
tional materials.

2. 0PC andthe Commission will be responsible for publicizing the establishment
ofthe Missouri Universal Service Fund. Initially itis vital to cast the information and
publicrelations netwide toreach as many qualified customers as possible. Itwould
be effective to “kick-off” the commencement of the program with a news event
involving high-ranking state officials, legislators, and social service agencies.
3. The Fund Administrator will, on an annual basis, do a targeted mailing
including information about and an application for Lifeline and Link-up service to
the list of eligible households. To the extent practical, the list will exclude current
Lifeline subscribers.

INITIAL ACTION ITEMS

Missouri Public Service Commission

1. Order resolving the issues related to assessments and method of recovery.
2. Order establishing low-income and disabled funding amounts ($3.50).

3. Complete rulemaking to adopt proposed rule changes and additions.

4. Approval of company tariffs implementing Lifeline rate changes.

Missouri Universal Service Fund Board

1. Establish the following administrative procedures for a Fund Administrator:
a.) Administrative Procedure# | (audits of self-certification)

b.) Administrative Procedure #2 (disqualification of customers)

2. Retain independent neutral fund administrator.

a.) Issue Request for Proposal

b.) Select a Fund Administrator

3. Establish initial assessment amount.

Fund Administrator

1. Gather data for initial estimate of assessment amount. (See Administrative
Procedure #3)

2. Establish administrative procedures for accepting applications from compa-
nies.

3. Establish generaladministrative procedures for fund receiptand disbursement.
4. Establish procedures for data exchange for eligibility verification.

Telephone Companies

1. Apply for Missouri Universal Service Fund eligibility.

2.Develop andfiletariffstoimplementchangesto Lifeline service. (See Attachment
#4 [not included in this Report and Order] for sample tariff)

3. Develop andfile tariffstoimplement USF surcharge, ifthe Commission approves
and a company implements recovery of its USF assessment directly from its
customers.
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4. Internal training of customer contact people as needed.
Other
1. Complete development of outreach materials and get them published.
PROPOSED RULE CHANGES

Rule Change #1 - Modify 4 CSR 240-31.060(5)(B) and 4 CSR 240-31.060(6)(A) as
follows:

(B) The Fund Administrator shall submit to the board its determination of the
funding requirements, along withits determination of the revenues uponwhichthe
assessment shall be made, and the percentage assessment to be made upon
the appropriate revenues of each telecommunications company. The percentage
assessment will be calculated to exclude the assessment for any company with
a resulting assessment of less than $100 per month or $1,200 per year.

(A) Notices of assessment shall be sent by the Fund Administrator to every
telecommunications company with a minimum assessment of $100 per month.
Such notices will inform the company of the assessment and the payment to be
made.

Rule Change #2 - Modify 4 CSR 240.31.050(4) as follows:

(4) Determining Participation for Essential Telecommunications Service: The
amount of support provided by the Missouri Universal Service Fund for services to
low-income customers and disabled customers will be set at the level necessary
pursuant to federal universal service fund rules to gain the maximum federal
universal service funding for services for such customers. However, the amount
of combined federal and state lifeline support for any customer will not exceed the
sum of the federal Subscriber Line Charge (SLC) and the recurring charges for
essential local telecommunications services (including the basic service rate,
touchcalling charge, extended area service additive, and mileage additives, ifany).
Rule Change #3 - Add 4 CSR 240.31.050(3)(D) as follows:

(D) Customers who qualify for low-income or disabled support shall certify in
writing on an application designed for that purpose that they are eligible for the
programs. Such application shall require the applicant to certify under penalty of
perjurythatthe consumerreceives benefits from one of the qualifying programs and
identify the program or programs from which that consumer receives benefits. On
the same document, a qualifying low-income or disabled consumer also must
agree to notify the carrier if that consumer ceases to participate in the program or
programs. The companies shall rely upon this certification to provide the benefits
under these programs until the customer advises the company that they are no
longer qualified or until the company is advised by the Administrator that the
customer may not be eligible.

Rule Change #4 - Add 4 CSR 240-31.050 (3)(E) as follows:

(E) Any eligible customer submitting an application within sixty days of initiating
servicewillbe entitled tothe applicable low-income or disabled discounts from the
date of service initiation. If applicable, the company may provide either a refund or
credit, as determined by the company. Any eligible customer submitting an
application after sixty days of initiating service will begin receiving the appropriate
discounts on a prospective basis.
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Rule Change #5 - Add 4 CSR 240.31.050(3)(F) as follows:

(F) The Fund Administrator shall be authorized by the Board to conduct audits of
individual self-certification using records that can be lawfully made available from
the administrators of qualifying programs. If as a result of these audits, the
Administrator determines that a recipient may not be eligible for low-income or
disabled support, the customer shall be required to verify his eligibility for continu-
ing to receive support pursuant to administrative procedures established by the
Fund Administrator and approved by the Board.

Rule Change #6 - Add 4 CSR 240.33. 060(3)(J) as follows:

(J) Where provided, a prominent description of Lifeline and Link-up services.

PROPOSED ADMINISTRATIVE PROCEDURES
Administrative Procedure #1 — Audits of self-certification

The Fund Administrator shall cooperate with the Missouri Department of Social
Services (DSS) to establish a data file containing information on individuals
receiving low-income assistance through a qualifying program administered
through DSS and procedures foran annual review of the eligibility of the low-income
customersreceiving benefits under this program. This review shall include audits
of a company’s customers receiving assistance compared to those persons
receiving assistance under DSS administered programs. The Administrator will
determine, with approval ofthe USF Board, the frequency and extent of these audits.
Upon request of the Administrator, a company shall provide the Administrator with
information necessary to conduct the audit. Upon completion of the audit the
Administrator will advise the appropriate participating telecommunications carrier
that a customer may not qualify for support. The participating telecommunication
company may rely upon a customer’s initial self-certification, the audit, and the
following disqualification process in making its request for Missouri Universal
Service Fund funds.

In the absence of an audit of all participating low-income/Lifeline customers, a
participating company may annually, at its discretion, submit a list of its entire
Lifeline customer data base to the Administrator for verification with the data
provided by DSS. The Administrator shall complete the verification and notify the
company of customers who appear from the verification to be ineligible for Lifeline
service.

Any adjustments to customer billing and/or company funding levels resulting from
these audit/verification procedures will be made on a prospective basis only.

The Fund Administrator shall have access to information and records pertaining
tothelow-income anddisabled customers necessarytoauditacompany’sfunding
request and to re-verify eligibility through the audit comparison with information
provided by the DSS.
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Administrative Procedure #2 - Disqualification of Customers

A customer is not required to provide evidence of continued eligibility under these
programs to any telecommunications company unless the Administrator has
advised the company that the customer may not be eligible. If a customer is
receiving benefits and the Administrator notifies the company that the customer
may not be eligible for the programs, the company shall send notification to the
customer within thirty (30) days of receiving information from the Administrator. In
this notice the company will notify customers in writing that unless the customer
provides documentation to support its continued receipt of benefits under the
program within 35 days, the assistance will be terminated. The termination date
will be determined by the telephone company and may be consistent with the
normal billing cycle of the telephone company. Attachment #5 [notincluded in this
Report and Order] is an illustrative example of such a notification letter. No
additional customer notice is required before termination of benefits. Customers
willnot be asked by their telephone company to verify their eligibility more frequently
than once per year.

If a customer is terminated from the program by the company or advises the
company that the customer is voluntarily leaving the program since the customer
no longer qualifies, that customer must reapply for the program. A customer
reapplying for the program who has been non-voluntarily terminated from the
program orwho has voluntarily terminated from the program after receiving anotice
oftermination requiring verification of eligibility within the previous three years may
be required to provide verification of eligibility.

Administrative Procedure #3 - Fund Sizing

The Fund Administrator shall utilize carrier subscription information and the
information provided by the DSS to estimate the initial number of eligible low-
income and disabled customers in Missouri for purposes of-

(1) sizing the fund;

(2) calculating the initial assessment rate necessary to cover the estimated fund;
and

(3) maintaining the on-going requirements of the fund.

RULE CHANGES

The low-income/disabled fund proposed by the parties and adopted by the
Commission identifies six necessary rule changes. The Commission will, in
separate orders, find that each of these rule changes is necessary.

FINDINGS OF FACT: SURCHARGE

Whilethereisnodisagreementamongthe parties onthe need forand structure
of a low-income/disabled fund, there is some dissension on the question of how
telecommunication carriers should recover their assessments from customers.
Under the low-income/disabled fund established herein, the assessment on
carriers would be approximately 0.27% (0.0027) of net jurisdictional revenue,
excluding anyfund administration costs. Based uponthesefindings of factand the
following conclusions of law, the Commission determines that eligible carriers
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shallrecovertheirassessmentsfromthe Missouri Universal Service Fundthrough
an explicit surcharge on bills to end users.

In its determination of which method of recovery (bundled in rates or a
surcharge) is appropriate, the Commission will examine two areas: whether the
assessment is a normal cost of doing business or common cost; and which
method will cause the least market distortion.

Unlike other costs of doing business, the Universal Service Fund assessment
will remain constant despite a provider’s efficiencies or productivity. A carrier can
neither economize on its assessment, nor alter its technology to minimize its
assessment. There is nothing a carrier can do that would raise or lower its
assessment. It is, therefore, significantly different than normal costs of doing
business, which are under the carrier’s control to a much greater extent. Further,
the assessmentis nota common cost. Afundamental characteristic of common
costis the ability to spread the costamong all services. For price-cap companies,
this cannot be done since no part of the assessment can be allocated to basic
residential services?. Therefore, for price-cap companies atleast, the assessment
is not a common cost.

If the Commission did not allow a surcharge, market distortions would result
and implicit subsidies would be created. In the absence of such a surcharge, a
multitude of advantages, disadvantages and preferences would be created. Three
differenttypes of companies (rate-of-return regulated, price-cap, and competitive)
would all be treated differently.

First, under traditional rate-of-return regulation, non-price-cap companies will
be able to recover all of their assessments as a prudent (in fact, mandatory)
expenditure. Second, price-cap companies are allowed by statute to recover half
of their assessment from any rates other than basic local residential service.?
Price-cap companies could recoverthis half of theirassessmentfromthe services
they offer that are least competitive (such as switched access). Missouri statutes
allow price-cap companies to request reimbursement of the other half from the
Missouri Universal Service Fund. If a price-cap company does not get reimburse-
ment from the Missouri Universal Service Fund, it may be unable to pass the cost
onto consumers.

Third, competitive companies can theoretically place all of their assessment
in any rate except switched access rates. But as a practical matter, a competitive
company will be influenced by the need to attract customers and may not be able
to pass throughits assessment. Itis common for a competitive company to price
belowincremental costin an effortto expandthe existing customerbase forasingle
product or a bundle of products. Thus, competitive companies may be unable to
pass their assessment onto the customers.

Because of these differences, any funding mechanism that is not based on a
surcharge will necessarily create competitive advantages and disadvantages for
different companies. Accordingly the Commission will mandate an explicit end-
user surcharge.

2 Sections 392.245.4 and 392.248.3
3 Section 392.248.3
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The Commission next turns to the question of whether the surcharge will be
billed as a uniform percentage or on a per-line basis, and concludes that it will be
based on a uniform percentage amount.

Allowing carriers to pick and choose between a percentage basis and a per-
line basis would raise a number of problems. First, it could lead to customer
confusion regarding the surcharge. Second, the option of a per-line surcharge
could also decrease the competitive neutrality of such a surcharge. Third, a per-
line surcharge may appear inequitable if single-line residential customers must
pay the same amount per line as large business users with high volumes of toll
services. Finally, a per-line surcharge would probably require a different system
of recovery to be used for local exchange carriers who could administer a per-line
charge and interexchange carriers who could not. Thus, a percentage-based
surcharge would be easier to administer and would ensure all companies apply
the surchargeinthe same manner. Ifthe surcharge were based onaper-line basis,
itwould be more difficult to determine whether the surcharge was being collected
correctly orwhether costs were beingimproperly shifted from one consumer group
to another.

Consistent with the Commission’s promulgated rules,* the surcharge will be
basedonrevenuesfromthe preceding yearwiththeresulting percentage assess-
ment applied to current revenues. The rules specify that assessments are to be
based on“netjurisdictional revenues fromthe preceding calendar year orforsome
shorter time period as may be determined by the Commission.”™ Using the
preceding calendar year’s revenue is more objective than using currentrevenues,
becauseitisusesaknownamount. If currentrevenueswere to be used, projections
would be required, and projections are inherently less accurate and more easily
manipulated than actual historic data. Furthermore, itwill be administratively more
simple to use the preceding year’s revenues than current revenues.

Justasrequiringall carriersto recovertheirassessments through asurcharge
will ensure consistency among carriers, so too will requiring that all carriers
consistently describe the surcharge on customers’ bills. The Commission con-
cludesthatall companies should be consistentin describing the surcharge asthe
“Missouri Universal Service Fund.”

Becausethere are rule changes needed, and because there are administrative
matters that the Missouri Universal Service Fund Board needs to address, the
Commission will establish in a later order the dates on which assessments are
tobegin, and onwhich carriers may begin adding the surcharge to customers’ bills.

CONCLUSIONS OF LAW: SURCHARGE

In establishing the funding mechanism for the Missouri Universal Service
Fund, the Commission is guided by two principles: that it not be inconsistent with
federal statutes, administrative rules, or court decisions concerning provision of
essential local telecommunications service®; and that it must be funded in a

44 CSR 24-31.060(3)
51d.
5 Section 392.248.11, RSMo 2000
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manner that does not grant a preference or competitive advantage, or cause
prejudice or disadvantage, to any telecommunications company’.

With respecttothefirstprinciple, the United States Fifth District Court of Appeals
has held that, for the federal Universal Service Fund, an explicit surcharge is the
only permissible method of recovery:

We hold that permitting this method of cost recovery
[i.e., recovery through access charges] countermands
Congress’s clear legislative directive, as we articulated in
[earlier cases].... 8

In response to this decision, the FCC rendered a Fifteenth Report and Order
regarding Universal Service,® and addressed the mandate from the Fifth Circuit
Court of Appeals:

Consistent with the Interstate Access Support Order,
we amend the Commission’s rules to require that all incum-
bent LECs, including rate-of-return carriers, recover universal
service contributions only through end user charges.

Pursuant to §254(f) of the Act, this Commission is prohibited from adopting
regulations inconsistent with the FCC’s rules to preserve and advance universal
service. Section 254 is not solely directed to the FCC. Ininterpreting this section,
and specifically the portion relating to support mechanisms, the FCC stated:

[R]ecognizing the vulnerability of implicit support to competi-
tion, Congressdirected the Commission and the statestotake
the necessary steps to create universal service mechanisms
that would be sustainable in a competitive environment. To
achieve this end, Congress directed that universal service
support “should be explicit and sufficient to achieve the pur-
poses of [section 254]....1°

Adopting a mechanism for recovery other than an explicit surcharge on end
user billings would be inconsistent with the Fifth Circuit's decisions, the Telecom-
munications Act of 1996, and the FCC's rules.

The second principle, again, is that funding the Missouri Universal Service Fund
must be done in a manner that is competitively neutral. Section 392.248.2, RSMo
2000, states that:

" Section 392.248.2, RSMo 2000
8 Comsat Corp. v. E.C.C., 250 F.3d 931, at 939 (5" Cir. 2001).

° In the matter of Multi-Association Group (MAG) Plan for Regulation of Interstate Services
of Non-Price-cap Incumbent Local Exchange Carriers and Interexchange Carriers; Federal-
State Joint Board on Universal Service; Access Charge Reform for Incumbent Local Exchange
Carriers subject to Rate-of Return Regulation; Prescribing the Authorized Rate of Return for
Interstate Services of Local Exchange Carriers, CC Docket No, 00-256; CC Docket No 96-45;
CC Docket No. 98-77; CC Docket No. 98-166 respectively, released November 8, 2001.

°1d., at 123
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The Commission shall adopt and enforce rules to be imple-
mented by the universal service board, governing the system
of funding and disbursing funds from the universal service fund
in a manner that does not grant a preference or competitive
advantage to any telecommunications company or subject a
telecommunications company to prejudice or disadvantage.

If the Commission did not allow a surcharge, market distortions would result
and implicit subsidies would be created. The only manner in which the Commis-
sion can comply with this statute is to establish an end-user surcharge. In the
absence of such a surcharge, a multitude of advantages, disadvantages and
preferences are created.

Becausethe assessmentisnotacostofdoingbusinessand cannotbe treated
as a common cost, allowing carriers to recover their assessments in their rates
will result in market distortions. Customers will not base their decisions to
purchase anoptional service onthe actual cost ofthatservice, butratheronthe cost
ofthat service plus the portion of the Missouri Universal Service Fund assessment
that that provider has added to the rate for that service. This is, by definition, a
distortion of the market. A mandatory Missouri Universal Service Fund surcharge
will be competitively neutral since all carriers would apply the same Missouri
Universal Service Fund assessment rate in the same manner.

The application of a mandatory surcharge will also prevent the problems that
could arise if the price-cap companies seek to recover part of their assessments
from the fund itself. Section 392.248.3 states that a price-cap company may raise
rates (except residential basic local telecommunications) to recover half of its
MissouriUniversal Service Fund assessmentand “seek to have the remaining fifty
percent of its assessment under this section included in its funding requirements
underthis section.” As discussed in the findings-of-fact section, itis possible that
a price-cap company could raise its rates to recover half of its Missouri Universal
Service Fund assessmentand seek todrawthe other halffromthe fund. As aresult,
Missouri’s competitive local exchange companies, interexchange carriers, and
other non-price-cap companies could end up paying all of their own assessment
plus half ofthe price-cap companies’ assessment. Implementation ofamandatory
surcharge will avoid this unfair result. With a mandatory surcharge, the price-cap
companies will receive full recovery of the Missouri Universal Service Fund
assessment, thus eliminating the possibility that they may seek recovery for part
of their assessment from the fund itself.

CONCLUSIONS OF LAW: LOW-INCOME/DISABLED FUND

The low-income/disabled fund proposal of the parties as adopted by the
Commission is consistent with the Missouri Universal Service Fund statute ' and
withthe Commission’s Missouri Universal Service Fund rules.? Specifically, funds
for the Missouri Universal Service Fund can be used to assist low-income
customers and disabled customers in obtaining affordable essential local ser-

Sec. 392.248
24 CSR 240-31, as will be amended with the rule changes identified herein.
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vices,® and funds from the Missouri Universal Service Fund can be used to pay
reasonable, audited costs of administering the Missouri Universal Service Fund.**

IT IS THEREFORE ORDERED:

1. ThataMissouri Universal Service Fund is established to provide assistance to low-
income customers and disabled customers as described herein.

2. Thatthe Commission will establish in alater order the dates on which assessments
are to be made, and on which carriers may begin adding the surcharge to customers’ bills.

3. That this order shall become effective on March 31, 2002.

Simmons, Ch., concurs, concurrence to follow;
Murray, Lumpe and Forbis, CC., concur;

Gaw, C., dissents, dissent to follow; certify compliance
with the provisions of Section 536.080, RSMo 2000.

CONCURRING OPINION OF CHAIRMAN KELVIN L. SIMMONS

I agree with the decision of the majority to proceed with the implementation of
the Missouri State Universal Service Fund as set forth by the Missouri General
Assembly in Senate Bill 507. This fund will assist low income and disabled
Missourians to receive basic telephone service and | agree the fund is needed in
Missouri. | believe the majority reaches the right decision based on the intent of
the legislature and is carrying out our statutory obligation. Although | concur with
the decision of the majority | do have some reservations, which, while a concern,
do not reach the level that, would cause me to dissent.

| am concerned that the statute that governs the collection of the surcharge
(Section 392.248.3, RSMo 2000) may be somewhat ambiguous as to whether or
not price cap companies should be assessed and not their customers. Here lies
some confusion; the statute provides that a price cap company may raise any rate,
except the rate for residential basic local telecommunications service, to recover
half of its Missouri Universal Service Fund assessment. Raising the rate for basic
local service to recover a portion of the fund assessment would create an implicit
subsidy. It is not clear whether the legislature meant to preclude recovery from
residential customers in any fashion, or whether it simply meant to preclude the
creation of another implicit subsidy. The decision of the majority clearly does not
run afoul of the plain wording of the statute because it does not allow a price cap
companytoraise basiclocalratestorecoveritsassessment.|donotknowwhether
itruns afoul oftheintentofthe legislature becauseitallows recovery fromresidential
basic local customers.

Secondly, | too am concerned about the Commission’s decision as it relates
tothe high costfund. I believe thatthe Commissionwilladdressthisissuein future
proceedings butfor the purpose oftoday’s decision we have nottackled the subject
in this order.

| respectfully concur.

¥ Sec. 392.248.2.2
1 Sec. 392.248.2.3
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DISSENTING OPINION OF COMMISSIONER STEVE GAW

| support the decision of the majority to implement a State Universal Service
Fund for low income and disabled persons in this state. The parties to this
proceeding have agreed that this fund is appropriate and necessary. However, |
am very concerned with this Commission’s decision regarding additional points.
Since the tradition of the Commission prevents Commissioners from concurring
in part and dissenting in part, | feel it necessary to dissent from the order of the
majority for the following reasons.

The majority decision orders that monies for the Universal Service Fund be
collected with a surcharge levied upon end-users. The Commission justifies this
in partbecause of §254(f) of the Federal Telecommunications Act. In so doing, the
decisionignoresthe explicitand implicitdirectives 0f §392.248.3, RSMo 2000. This
section states in pertinent part:

The universal service fund shall be funded through assess-
ments on all telecom-munications companies in the state
which shallbe based on Missourijurisdictional telecommuni-
cations services revenue and other nondiscriminatory factors
as determined by the commission. Such assessments shall
be paidtothe universal service fund board. Atelecommunica-
tions company regulated under §392.245 may, upon providing
written notice to the commission, increase the maximum
allowable prices for any or all of its telecommunications
services except residential basic local telecommunications
services above those maximum allowable prices otherwise
established in §392.245 by an amount not to exceed the
amount required to recover fifty percent of its assessment
under this section. Any increases in the maximum allowable
prices for exchange access and basic local telecommunica-
tions servicesotherthanresidential basiclocaltelecommuni-
cations services (emphasis added) shall be calculated to
recover revenues in the same percentage as the revenues
from such services bear to such company’s total revenues for
nonbasic, exchange access and basic local other than resi-
dential telecommunications services (emphasis added) for
the preceding twelve months. A telecommunications com-
pany regulated under §392.245 may seek to have the remain-
ing fifty percent of its assessment under this section included
in its funding requirements under this section.

While this provision applies only to price cap companies it implies that the
assessment should be on the company not the consumer. Furthermore, it
specifically prohibits the cost being assessed to the residential consumer. The
order of the Commission today is directly contrary to this stated and implied intent.
While arguments certainly existfroma policy standpointbothin favor of and against
the majority decision, this Commission should not ignore the statutory language
on this subject in rendering its decision.
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There may be confusion resulting from this decision about the oversight and
collection of the fund. The order leaves questions to be answered about the
calculation of the assessment on the consumer. Itis unclear how this calculation
is to be made — whether the percentage will vary from company to company and
whatif any amounts for administration costs might be kept by telecommunications
companies. Additionally, there appears to be dual jurisdiction stated in the
proposal quoted in the decision between the Commission and the fund adminis-
tratorincomplaints aboutthe fund. Thisshould be addressed eitherinthe decision
or in a subsequent order or rule.

The Commission’sdecision alsodoes notdeal withtheissuestried beforethe
Commission regarding the high cost fund. Much testimony was presented
regarding this portion of the fund. Itis my understanding that the Commission will
further examine the need and the possible uses of the high cost fund in this state
in a continuation of this case. The parties do not argue that rates for basic local
service in Missouri were unreasonable. Furthermore, there is little if any evidence
to show that prices for basic local service in Missouri are higherinrural areas than
in urban and suburban regions today. There is an assumption that higher than
average access rates among the small rural ILEC’s help prevent significant
increases in the local basic rates of customers of these rural telco’s which might
otherwise occur because of higher costs affiliated in servicing populations with low
density. However, ifthis Commission actstoreduce suchaccessratesinthe future,
the policy established by the Legislature of having just, reasonable and affordable
local basic rates throughout the state may not be possible without the implemen-
tation of the high cost portion of the universal service fund. Since the Commission
currently hasacase investigating accessratesitisimportantthatthe Commission
continue to work on this portion of the fund in the event the fund is needed to carry
out the intention of the Missouri General Assembly.

Substantial evidence was presented regarding the disparity between essential
local telecommunications services in rural Missouri and metropolitan areas.
Particularly disturbing is the great difference in calling scopes between rural
regions and metropolitan regions, especially the differences in the number of
individuals, businesses and essential services accessible withoutatoll call. The
Legislature made it clear that this Commission was responsible to ensure just,
reasonable, and affordable rates for reasonably comparable essential local
telecommunications services throughout the state. Infact, the Legislature said it
more than once. It is my hope that further proceedings regarding the universal
service fund will provide an opportunity to provide more equitable access to
comparable local basic telecommunications services in Missouri. | look forward
to hearing more from the parties on this subject.
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In the Matter of the Application of Atmos Energy Corporation for

an Order Authorizing itto Merge with Mississippi Valley Gas
Company.

Case No. GM-2002-295
Decided March 26, 2002

Gas § 6. The Commission approved Mississippi Valley Gas Company’s merger into Atmos
Energy Corporation. The Commission found the merger to be in the public interest, and that
Missouri customers could only benefit from the merger.

Gas §837. The Commission ordered Atmos Energy Corporation to comply with its current tariffs
or, in the alternative, file tariffs consolidating its’ divisions’ tariffs.

ORDER APPROVING MERGER

On December 30, 2001, Atmos Energy Corporation filed an application re-
questing approval of its merger with Mississippi Valley Gas Company. Atmos is
a Texas corporation engaged in the distribution, transportation and sale of natural
gas in Missouri and a number of other states. Atmos serves approximately 1.4
million customers. Mississippi Valleyis a Mississippi corporation engaged inthe
transmission and distribution of natural gas in Mississippi, providing service to
approximately 261,500 customers. Pursuant to the terms of an agreement
between Atmos and Mississippi Valley, Mississippi Valley will merge with and into
Atmos, with Atmos being the surviving corporation. The purchase price is
$150,000,000 (less certain adjustments), half cash and half Atmos common stock.
Atmos has also agreed to assume approximately $45,000,000 of Mississippi
Valley’s outstanding debt. The cash portionwillbe funded by permanentlong-term
debt financing with the exact amount, interest rate and maturity to be determined
by market conditions at the time of issuance.

Atmos will operate the business formerly conducted by Mississippi Valley as
one of its divisions. The manner of providing natural gas services to customers
in Mississippi Valley’s service area in Mississippi will remain largely unchanged.
In addition, Atmos’ various divisions in Missouri will remain unaffected by the
transaction.

On February 8, the Staff of the Commission filed its recommendation, in which
itrecommendedthatthe Commission grantthe application, subjecttothe following
conditions:

1. That Atmos be ordered to adhere to the customer
service performance measures and reporting require-
ments outlined in this Staff Recommendation through
the year 2004.

2. That Atmos be ordered to submit surveillance data
reports on astand alone basis for its Missouri operating
units, whichinclude United Cities Gas Company, Asso-
ciated Natural Gas Company on a monthly basis and
Greeley Gas Company onaquarterly basis. Inaddition,
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Atmos should be ordered to submittotal company data
onaconsolidated basis monthly in conjunction with its
separate submittals for UCG and ANG.

3. That Atmos be ordered to comply with the tariffs filed
with the Missouri Public Service Commission, orinthe
alternative, immediately file with the Commission a
request for approval to consolidate the tariffs of UCG,
Greeley and, those of ANG adopted by Atmos.

4. That nothing in the Commission’s order shall be con-
sidered afinding by the Commission of the value of this
transaction for rate making purposes, and that the
Commission reserves the right to consider the rate
making treatmentto be afforded this transactionin any
subsequent proceeding.

5. That the Commission’s order shall not be deemed
precedentforany future transaction evenifthe facts may
be similar.

6. That any adverse financial effects of this acquisition

shall be borne by Atmos stockholders and not by
Missouri ratepayers.

7. That all records pertaining to these transactions shall
be maintained at Atmos’ headquarters and made avail-
able to the Staff as the Staff deems necessary.

8. That nofinding be rendered thatwould bind any party to
any costallocation or ratemaking principle in any future
case.

Staffexplained the reasons why several of these conditions are necessary. The
condition has to do with customer service. In a Unanimous Stipulation and
Agreementin Case No. GM-2000-312, Atmos agreed to certain customer service
provisions and measurements.! In its recommendation in this case, Staff pro-
posed that approval of the merger be conditioned on Atmos agreeing to continue
with these provisions and measurements through calendaryear 2004. Staff stated
that it will continue to provide reports to Atmos through calendar year 2004.

The second condition has to do with surveillance data. Staff stated that it is
importantfor Atmos to continue the submission of surveillance datareports for two
reasons: (1) to allow Staff an opportunity to monitor the earnings of Atmos and its
operating unitsto ensure protection of Missouri ratepayers from any possible over-
earnings by the Company; and (2) to provide Staff with data helpful in making a
preliminary assessment of the effects of the merger of Atmos and Mississippi
Valley.

Staff recommended the third condition because it is concerned that Atmos is
notfollowingitstariffs and has notconsolidated the tariffs for its Missouri properties.

*Pages 2-7 of the Unanimous Stipulation and Agreement in Case No. GM-2000-312.
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In Case No. GM-2000-312, Atmos indicated that it intended to file tariffs to
consolidate the tariffs for the former Associated Natural Gas properties with the
tariffs for the United Cities Gas division. Staff stated in its recommendation in this
case that, to date, Atmos has not done so.

On February 28, Atmos filed its response to the Staff recommendation. Atmos
proposed certain minor modifications and clarifications. Atmos pointed out that it
doesnothave an“Associated Natural Gas division,” butthatthe former Associated
Natural Gas properties have been merged with Atmos, and thatitintendsto proceed
expeditiously with tarifffilings to consolidate all of Missouri operating divisions into
a single set of tariffs. Atmos also noted that, for surveillance reporting purposes,
itwould have to allocate some costs that cannot be directly assigned to the former
Associated Natural Gas properties, and requested that the separate reporting
requirement be eliminated once all its divisions are providing service pursuant to
the same tariff. No party responded to this filing.

The Commission finds that, with the conditions proposed by the Staff, the
merger will not be detrimental to the public interest. The merger itself should have
no impact on Missouri customers, and the conditions may benefit Missouri
customers. The Commission finds that the proposed conditions, with the modi-
fications and clarifications identified by Atmos in its February 28 pleading, are
reasonable and will reflect them in the Ordered Paragraphs below.

IT IS THEREFORE ORDERED:

1. That the application of Atmos Energy Corporation for approval of its merger with
Mississippi Valley Gas Company is granted, subject to the conditions set out below in
Paragraphs 2 through 11, and that Atmos Energy Corporation is authorized to consummate
the merger as described in the application.

2. That Atmos Energy Corporation shall, through the year 2004, adhere to the
customer service performance measures and reporting requirements outlined in the Staff
Recommendation filed on February 8, 2002.

3. That Atmos Energy Corporation shall submit to the Staff of the Commission monthly
surveillance data on a stand-alone basis for its United Cities Gas Company operating division,
and, tothe extent possible, data thatwould be applicable to the service areaformerly operated
by Associated Natural Gas Company.

4. That AtmosEnergy Corporationshall submitto the Staff ofthe Commission quarterly
surveillance data on a stand-alone basis for Greeley Gas Company.

5. That Atmos Energy Corporation shall submit to the Staff of the Commission monthly
total company data on a consolidated basis.

6. That Atmos Energy Corporation shall comply with its approved tariffs, or in the
alternative, immediately file with the Commission tariffs that will consolidate the tariffs of United
Cities Gas Company, the Atmos Energy Corporation tariffs that apply to the service area
previously operated by Associated Natural Gas, and the Greeley Gas Company division
tariffs.

7. Thatnothinginthis order shall be considered afinding by the Commission of the value
for ratemaking purposes of the transactions herein involved.

8.  Thatthe Commission reserves the right to consider any ratemaking treatment to be
afforded the transactions herein involved in a later proceeding.
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9. Thatthis order shall not be deemed precedent for any future transaction even if the
facts may be similar.

10. Thatanyadverse financial effects of this acquisition shall be borne by Atmos Energy
Corporation stockholders and not by Missouri ratepayers.

11. Thatallrecords pertainingtothese transactions shall be maintained at Atmos Energy
Corporation’s headquarters and made available to the Staff of the Commission as the Staff
deems necessary.

12. That this order shall become effective on April 5, 2002.
13. That this case may be closed after April 6, 2002.

Simmons, Ch., Lumpe, Gaw and Forbis, CC., concur
Murray, C., absent

Mills, Deputy Chief Regulatory Law Judge

In the Matter of Union Electric Company d/b/a AmerenUE’s
Filing of Tariff Sheets Containing Revisions to Its Pur-
chased Gas Adjustment Clause.

Case No. GT-2002-400
Decided March 28, 2002

Gas §17.1. The Commission approved a tariff that revised a gas company’s Purchased Gas
Adjustment clause.

ORDER APPROVING TARIFF

On February 28, 2002, Union Electric Company d/b/a AmerenUE filed its tariff
containing revisions to its Purchased Gas Adjustment Clause. The tariff bears an
effective date of March 30, 2002.

On March 13, 2002, the Staff of the Commission filed a recommendation and
memorandum. Staff states thatthe revised tariff would permit AmerenUE to make
four PGA filings per year, rather than the three filings permitted by AmerenUE’s
currenttariff. The revised tariff willalso modify AmerenUE’s Actual Cost Adjustment
(ACA) accounting period from a twelve-month period ending in March, to a twelve-
month period ending in August. Furthermore, the rate used to compute intereston
the Deferred Carrying Cost-Balance will change from the prime bank-lending rate
minus one percent, to the prime bank-lending rate minus two percent. Finally, the
tariff will remove references to the Experimental Price Stabilization Fund and to the
pilot project, Use of Financial Markets to Manage Gas Costs, because those
programs have expired. Staff recommended that the Commission approve the
submitted tariff.
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The Commission was concerned about whether the tariff's change in the rate
used to compute interest on the Deferred Carrying Cost Balance was necessary
orappropriate. Forthatreason, the Commission ordered Stafftofile a supplement
to its recommendation no later then March 22. Staff complied with that order on
March 20. Staff indicates that the changed interest rate more closely mirrors the
short-term interest rates that AmerenUE actually pays to purchase gas. The
change also makes AmerenUE’s PGA tariff consistent with its PGA clause. No
other party has filed a response to Staff’'s recommendations.

The Commission has reviewed the tariff filing, Staff's recommendation and
memorandum, and its supplementalfiling, and finds that AmerenUE’s tariff should
be approved to become effective on March 30, 2002.

IT IS THEREFORE ORDERED:

1. That the tariff sheets filed by Union Electric Company d/b/a AmerenUE, on February
28,2002, and assigned tariff number 200200705, are approved to become effective on March
30, 2002. The tariff sheets approved are:

P.S.C. Mo.No. 2
Fourth Revised Sheet No. 22, Cancelling Third Revised Sheet No. 22
Fourth Revised Sheet No. 23, Cancelling Third Revised Sheet No. 23
Third Revised Sheet No. 24, Cancelling Second Revised Sheet No. 24
Fourth Revised Sheet No. 25, Cancelling Third Revised Sheet No. 25
Fourth Revised Sheet No. 26, Cancelling Third Revised Sheet No. 26
Fourth Revised Sheet No. 27, Cancelling Third Revised Sheet No. 27
Sixth Revised Sheet No. 28, Cancelling Fifth Revised Sheet No. 28
Seventh Revised Sheet No. 29, Cancelling Sixth Revised Sheet No. 29
Second Revised Sheet No. 29.1, Cancelling First Revised Sheet No. 29.1
First Revised Sheet No. 29.2, Cancelling Original Sheet No. 29.2
First Revised Sheet No. 29.3, Cancelling Original Sheet No. 29.3
Second Revised Sheet No. 29.4, Cancelling First Revised Sheet No. 29.4
Second Revised Sheet No. 29.9, Cancelling First Revised Sheet No. 29.9

2. That this order shall become effective on March 30, 2002.
3. That this case may be closed on March 31, 2002.

Simmons, Ch., Murray, Lumpe and Forbis, CC., concur
Gaw, C., absent

Woodruff, Senior Regulatory Law Judge
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In the Matter of the Determination of Prices of Certain Un-
bundled Network Elements.*

Case No. TO-2002-397
Decided March 14, 2002

Telecommunications § 1. The Commission opened ageneric case to review the unbundled
network elements that were at issue in Case No. TO-2002-222. The Commission also noted
thatthe scope of the case may also include all pricing issues that are nota part of Case Nos. TO-
2001-438, TO-2001-439, and TO-2001-440, and any other issue the Commission determines
to be appropriate. The Commission made Southwestern Bell Telephone Company, MCIMetro
Access Transmission Services, L.L.C., Brooks Fiber Communications of Missouri, Inc., MCI
WorldCom Communications, Inc., the Staff of the Commission, and the Office of the Public
Counsel parties without the need for intervention. An intervention date was set for other
interested parties to file applications to intervene.

Telecommunications 8 46. The Commission opened a generic case to review the
unbundled network elements that were atissue in Case No. TO-2002-222. The Commission
also noted that the scope of the case may also include all pricing issues that are not a part
of Case Nos. TO-2001-438, TO-2001-439, and TO-2001-440, and any other issue the
Commission determines to be appropriate. The Commission made Southwestern Bell
Telephone Company, MCIMetro Access Transmission Services, L.L.C., Brooks Fiber Commu-
nications of Missouri, Inc., MCI WorldCom Communications, Inc., the Staff of the Commission,
and the Office of the Public Counsel parties without the need for intervention. Anintervention
date was set for other interested parties to file applications to intervene.

ORDER ESTABLISHING CASE AND DIRECTING NOTICE

In Case No. TO-2002-222, it was suggested by MCImetro Access Transmis-
sion Services, L.L.C., Brooks Fiber Communications of Missouri, Inc., and MCI
WorldCom Communications, Inc. (collectively referred to as WCOM), and the Staff
of the Commission that the Commission open a generic case for the purpose of
reexamining Southwestern Bell Telephone Company’s (now known as South-
western Bell Telephone, L.P., d/b/a Southwestern Bell Telephone Company)
(SWBT) costs of providing unbundled network elements (UNEs). WCOM and Staff
indicated thatasthe Commission hasinterpreted the timeline for arbitration cases
to be very strict, itwas not possible to conduct a thorough examination of UNE cost
studies and rates in Case No. TO-2002-222. Staff and WCOM suggested that
opening a generic case is an appropriate method for the Commission to conduct
the necessary thorough examination of UNEs. Stafffurther notedthatinthe generic
case, all concerned parties could participate in a working group to review the
relevant issues regarding UNEs. Staff also suggested that the generic case be
viewed as a benchmark for future proceedings. WCOM, however, argued that it

*The Commission issued a second order directing notice on May 17, 2002, which directed
the Commission’s Data Center to send a copy of the March 14, 2002, order which established
the case and directed notice to all certificated Missouri competitive local exchange companies.
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would be appropriate to allow the parties to incorporate the results of the generic
case into the agreement authorized by Case No. TO-2002-222.

Because of the strict timeframes imposed in Case No. TO-2002-222, the
Commission finds that the proposal to open a generic case has merit. The
Commission will open a generic case to review the unbundled network elements
at issue in Case No. TO-2002-222. However, this review may also include all
pricingissuesthat are not part of Case Nos. TO-2001-438, TO-2001-439,and TO-
2001-440, and any other issues the Commission determines to be appropriate.
At this time, the Commission declines to determine how this generic case might
affect any other case. By subsequent order or at the first prehearing conference,
the Commissionwilldirectthe partiesto briefthe question ofthe appropriate scope
and impact of this generic case.

The Commission determines that SWBT, WCOM, Staff, and the Office of the
Public Counsel should be made parties to this case without the need for interven-
tion. The Commission finds that other proper persons who wish to participate
should be allowed 20 days from the issuance of this order to request intervention.
The Commission finds that notice of this filing should be sent to all interexchange
and local exchange telecommunications companies in Missouri.

The Commission also determinesthataprehearing conference should be set
to ensure the prompt resolution of this case. At the prehearing conference, the
parties’ representatives should be prepared to cooperate in developing a proce-
dural schedule.

IT IS THEREFORE ORDERED:

1. That this case is established for the purpose of reviewing the unbundled network
elementsthatwere atissue in Case No. TO-2002-222; the scope of the case may alsoinclude
all pricing issues that are not a part of Case Nos. TO-2001-438, TO-2001-439, and TO-2001-
440, and any other issue the Commission determines to be appropriate.

2. That Southwestern Bell Telephone Company; MCimetro Access Transmission
Services, L.L.C., Brooks Fiber Communications of Missouri, Inc., and MCl WorldCom Commu-
nications, Inc.; the Staff of the Missouri Public Service Commission; and the Office of the Public
Counsel shall be made parties to this case without the need for intervention.

3. That any other parties wishing to intervene in this matter shall file an application to
do so no later than April 3, 2002, with:
Dale Hardy Roberts, Secretary
Missouri Public Service Commission
Post Office Box 360
Jefferson City, Missouri 65102

and send copies to:

Paul G. Lane, General Counsel-Missouri
Southwestern Bell Telephone Company
One Bell Center, Room 3520

St. Louis, Missouri 63101-1976

Carl J. Lumley, Esqg.

Curtis, Oetting, Heinz, Garrett & Soule, P.C.
130 South Bemiston, Suite 200

Clayton, Missouri 63105
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Office of the Public Counsel
Post Office Box 7800
Jefferson City, Missouri 65102

4. Thatthe Commission’s Data Center shall send a copy of this order to all certificated
Missouri local exchange and interexchange carriers.

5. That a prehearing conference shall be held on April 17, 2002, at 10:00 a.m., at the
Commission’s offices in the Governor Office Building, 200 Madison Street, Room 305,
Jefferson City, Missouri. The Governor Office Building is a building that meets accessibility
standards required by the Americans With Disabilities Act. If any person needs additional
accommodations to participate in the prehearing conference, please call the Public Service
Commission’s Hotline at 1-800-392-4211 (voice) or 1-800-829-7541 (TDD) prior to the
prehearing.

6. That this order shall become effective on March 24, 2002.
Simmons, Ch., Lumpe, Gaw, and Forbis, CC., concur.
Murray, C., dissents, with dissenting opinion attached.

Ruth, Senior Regulatory Law Judge

DISSENTING OPINION OF COMMISSIONER CONNIE MURRAY

There are serious legal and policy issuesraised by today’s order. The Federal
Telecommunications Act requires that interconnection terms and conditions are
tobe negotiated, and that bilateral arbitration isto be employed where negotiations
fail. The strict arbitration timelines imposed by the Act provide certainty for the
parties as to the prices, terms and conditions applicable to their interconnection
agreements. The Actdoes notprovide for determination ofthose prices, termsand
conditions outside the negotiation or arbitration process.

Moreover, as SWBT argues, this generic case will be a waste of time and
resources. Ifitisestablishedthat SWBT’s costs are greaterthanthe rates available
in the M2A, CLECs will have the option of the M2A until March of 2005. SWBT wiill
not obtain the benefits of rates consistent with its costs. Even if itis established
that SWBT's costs are lowerthan the rates currently available, CLECs may continue
to opt into the M2A in order to get the advantageous provisions that SWBT has
voluntarily included in the M2A, such as performing UNE combinations.

Additionally, the Supreme Courtis presently considering the lawfulness of the
FCC’s TELRIC standard for determining costs. If the Supreme Court does not
affirm the FCC’s TELRIC Rules in their entirety, new standards and new cost
studies will be required.

Furthermore, the FCC is in the process of its first triennial review of the
Commission’s policieson UNEs, inwhichitwill considerthe circumstances under
which ILECs must make parts of their networks available to requesting carriers on
an unbundled basis pursuant to the Act.

Inshort, thereis nothingto be accomplished by this generic case exceptagreat
expenditure oftime and resources by this Commission and all interested telecom-
munications companies doing businessin Missouri. More importantly, nothing is
clear about the purpose, scope and impact of this case.

Therefore, | dissent.
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Officeof the Public Counsel,an Agency of the State of Missouri,
Suite 650,200 Madison Street, Jefferson City, Missouri
65102, Complainant, v. Comm South Companies, Inc., d/b/a
Missouri Comm South, Inc., Respondent.

Case No. TC-2001-516
Decided April 2, 2002

Telecommunications § 26. The Commission found that the stipulation and agreement of
the parties was reasonable in that it provided for the most beneficial outcome for Comm South
customers by providing continued monitoring focused on specific areas of consumer
complaints.

Telecommunications § 26. The Commission found that the stipulation and agreement of
the parties was reasonable in that it provided for a credit to Comm South customers.

ORDER APPROVING STIPULATION AND AGREEMENT

This order approves the Unanimous Stipulation and Settlement Agreement of
the parties and directs compliance with that agreement.

On March 28, 2001, the Office of the Public Counsel filed a complaint against
Comm South Companies, Inc. d/b/a Missouri Comm South, Inc. The complaint
alleged that Comm South violated Commission rules regarding quality of service.
Public Counsel alleged 143 customer complaints.

The Commission set a procedural schedule that was suspended at the
request of the parties. Over the course of many months, the parties negotiated a
settlementand on February 15,2002, the parties filed a Unanimous Stipulation and
Settlement Agreement. On February 21, 2002, the Staff of the Missouri Public
Service Commission filed its suggestions in support of the agreement.

The parties agree that the Unanimous Stipulation and Settlement Agreement
resolves all issues in the case. The Unanimous Stipulation and Settlement
Agreement provides that Comm South:

a) will improve the level of service quality provided by
Missouri Comm South by providing a regulatory and
surveillance plan by which to review Company perfor-
mance monthly for atleast six months and quarterly for
the next six months.

b) will provide a systematic and documented Company
complaint process which will enable the Company to
better respond to consumer complaints and allow the
Commissionto measure service quality with Company
records;
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C) will provide arefund via credit to current MissouriComm
South Missouri customers who are customers at the
time of the issuance of the refund.

The Unanimous Stipulation and Settlement Agreement further provides that if
Comm South successfully implements its newly developed Regulatory Compli-
ance Process, provides reports to Staff and Public Counsel, and meets the quality
of service standards ofthe Commission’srules4 CSR 240-32.080(5)(A), (B), (1)(2),
and (1)(3), then Public Counsel will dismiss this complaint. Public Counsel’s
dismissal shall occur 12 months after this order.

As noted, the Commission’s Staff filed suggestions in support of the Unani-
mous Stipulation and Settlement Agreement. Therein, Staff explains that the
settlement reflected in the Unanimous Stipulation and Settlement Agreement
constitutes the most beneficial outcome for Comm South customers by providing
for continued monitoring focused on the specific areas of customer complaints.
The agreement is also beneficial to the customers in that it provides for a credit to
each customer. The credit of $26,520 is estimated to be approximately $12 per
customer.

The Commission hasthe legal authority to accepta stipulation and agreement
as offered by the parties as aresolution ofissues raised in this case.! Inreviewing
the Unanimous Stipulation and Settlement Agreement submitted by the parties, the
Commission notes that?

Everydecisionandorderinacontested case shallbe inwriting,
and, except in default cases disposed of by stipulation, con-
sentorderoragreed settlement, the decision, including orders
refusinglicenses, shallinclude orbe accompaniedbyfindings
of fact and conclusions of law.

Consequently, the Commission need not make either findings of fact or conclu-
sionsoflawinthisorder. Therequirementforahearingis metwhenthe opportunity
for hearing has been provided and no proper party has requested the opportunity
to present evidence.® Since no one has requested a hearing in this case, the
Commission may grantthe reliefrequested based on the Unanimous Stipulation
and Settlement Agreement.

IT IS THEREFORE ORDERED:
1. That the Unanimous Stipulation and Settlement Agreement filed on February 15,

2002, isapproved as aresolution of allissuesin this case. A copy of the Unanimous Stipulation
and Settlement Agreement is attached as Attachment A.

* Section 536.060, RSMo Supp. 2001.

2Section536.090, RSMo Supp. 2001. This provision applies to the Public Service Commission.
State ex rel. Midwest Gas Users’ Association v. Public Service Commission of the State
of Missouri, 976 S.W.2d 485, 496 (Mo. App., W.D. 1998).

3 State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App. 1989).
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2. That Comm South Companies, Inc. d/b/a Missouri Comm South, Inc., is ordered to
comply with the terms of the Unanimous Stipulation and Settlement Agreement.

3. That this case shall remain open pending the filing of reports in compliance with the
Unanimous Stipulation and Settlement Agreement.

4. That if Comm South Companies, Inc. d/b/a Missouri Comm South, Inc., successfully
meets the terms of the agreement, the Office of the Public Counsel shall dismiss this complaint
no later than April 2, 2003, in accordance with the terms of the Unanimous Stipulation and
Settlement Agreement. The Office of the Public Counsel shallaccomplish the dismissal by filing
a notice of dismissal with prejudice in this case.

5. That this order shall become effective on April 12, 2002.

Simmons, Ch., Murray, Lumpe, Gaw, and Forbis, CC., concur.

Dippell, Senior Regulatory Law Judge

Editor’s Note: The Stipulation and Agreementinthis case has notbeen published.
If needed, this documentis available in the official case files of the Missouri Public
Service Commission.

In the Matter of Alma Telephone Company’s Filing to Revise its
Access Service Tariff, P.S.C. Mo. No. 2. *

In the Matter of MoKan Dial, Inc.’s Filing to Revise its Access
Service Tariff, P.S.C. Mo. No. 2.

In the Matter of Mid-Missouri Telephone Company’s Filing to
Revise its Access Service Tariff, P.S.C. Mo. No. 2.

Inthe Matter of Choctaw Telephone Company’s Filing to Revise
its Access Service Tariff, P.S.C. Mo. No. 1.

In the Matter of Chariton Valley Telephone Company’s Filing to
Revise its Access Service Tariff, P.S.C. Mo. No. 2.

In the Matter of Peace Valley Telephone Company’s Filing to
Revise its Access Service Tariff, P.S.C. Mo. No. 2.

*The Commission, in an order issued on June 27, 2002, denied an application for rehearing
in this case. On June 27, 2002, this case was appealed to Cole County Circuit Court
(02CV324810). OnJune 19, 2003, this case was appealed to the Missouri Court of Appeals-
Western District (WD62961).
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Case Nos. TT-99-428, TT-99-429, TT-99-430, TT-99-431,
TT-99-432 & TT-99-433
Decided April 9, 2002

Telecommunications §14. The Commission did not approve the request by local telephone
companies to amend their tariffs to allow them to apply their switched access rates to traffic
originating on a commercial mobile radio service that terminates in their territory.

APPEARANCES

Craig S. Johnson, Esq., Andereck, Evans, Milne, Peace & Baumhoer, 301 East
McCarty Street, P.O. Box 1438, Jefferson City, Missouri 65102-1438, for Alma
Telephone Company, et al.

W.R. England lll, Esq., Brydon, Swearengen and England, P.C., 312 East
Capitol Avenue, P.O. Box 456, Jefferson City, Missouri, 65101-0456, for the Small
Telephone Company Group.

Paul S. DeFord, Esq., Lathrop & Gage, L.C., 2345 Grand Boulevard, Kansas
City, Missouri 63131, for AT&T Wireless Services, Inc.

Paul Lane, Esq., Southwestern Bell Telephone Company, One Bell Telephone
Center,Room 3518, SaintLouis, Missouri63101, for Southwestern Bell Telephone
Company.

Jeanne A. Fischer, Esq., Southwestern Bell Wireless, Inc., 13075 Manchester
Road, 100N, Saint Louis, Missouri 63131, for Southwestern Bell Wireless, Inc.

CharlesW. McKee, Esq., Sprint Spectrum L.P. d/b/a Sprint PCS, 4900 Main 12"
Floor, Kansas City, Missouri 64112, for Sprint PCS.

Michael Dandino, Esq., Senior Public Counsel, P.O. Box 7800, Jefferson City,
Missouri 65102-7800, for the Office of the Public Counsel.

Marc Poston, Esq., Senior General Counsel, andJulie Kardis, Esq., Assistant
General Counsel, Missouri Public Service Commission, P.O. Box 360, Jefferson
City, Missouri65102-0360, for the Staff of the Missouri Public Service Commission.

REGULATORY LAW JUDGE: Bill Hopkins, Senior Regulatory Law Judge

AMENDED REPORT AND ORDER

|. PROCEDURAL HISTORY

Allofthe above-captioned casesinvolve proposed tariffs filed with the Missouri
Public Service Commission (Commission) and suspended at the request of the




254 ALMA TELEPHONE, ET AL.
11 Mo. P.S.C. 3d

Staff of the Commission (Staff). Unless otherwise indicated by the context, all of
the applicants who filed the proposed tariffs will be collectively referred to as “Alma™*
or “Applicants.”

On March 9, 1999, Alma Telephone Company (Alma) filed a Second Revised
Sheet No. 40.1, to replace the First Revised Sheet No. 40.1, for Alma, Missouri, in
itsP.S.C. Mo.tariffNo. 2. Therevised sheethad anissuance date of March 10, 1999,
and an effective date of April 9, 1999.

On March 9, 1999, MoKan Dial Inc. (MoKan) filed a Fourth Revised Sheet No.
7,toreplace the Third Revised Sheet No. 7, for Freeman, Missouri, inits P.S.C. Mo.
tariff No. 2. The revised sheet had an issuance date of March 10, 1999, and an
effective date of April 9, 1999.

On March 18, 1999, Mid-Missouri Telephone Company (Mid-Missouri) filed a
Second Revised Sheet No. 5, to replace the First Revised Sheet No. 5, for all
MissouriexchangesinitsP.S.C. Mo.tariff No. 2. Therevisedsheethadanissuance
date of March 22, 1999, and an effective date of April 21, 1999.

On March 11, 1999, Choctaw Telephone Company (Choctaw) filed a Second
Revised SheetNo. 30, toreplace the First Revised SheetNo. 30, Halltown, Missouri,
inits P.S.C. Mo. tariff No. 1. The revised sheet had an issuance date of March 12,
1999, and an effective date of April 11, 1999.

On March 9, 1999, Chariton Telephone Company (Chariton) filed a Second
Revised Sheet No. 14, to replace the First Revised Sheet No. 14, for all Missouri
exchanges in its P.S.C. Mo. tariff No. 2. The revised sheet had an issuance date
of March 10, 1999, and an effective date of April 9, 1999.

On March 9, 1999, Peace Valley Telephone Company (Peace Valley) filed a
Second Revised SheetNo. 13,toreplace the First Revised SheetNo. 13, for Peace
Valley, Missouri, in its P.S.C. Mo. tariff No. 2. The revised sheet had an issuance
date of March 10, 1999, and an effective date of April 9, 1999.

Motions to suspend the tariffs in all of these cases were filed by the Staff of the
Missouri Public Service Commission on April 1, 1999. On April 8, 1999, the
Commission granted all the motions, set the date of April 19, 1999, for the filing of
aprocedural schedule, and suspended the tariffs in each of the cases as follows:
Alma—August10,1999; MoKan—August10, 1999; Mid-Missouri—August 20, 1999;
Choctaw—August12,1999; Chariton—August12,1999; Peace Valley—August12,
1999.

! Although some of the pleadings in this case indicate they were filed on behalf of the “Mid-
Missouri Group,” the Commission notes that no such group is a party to these cases. The
companies whose proposed tariffs are the subject of these cases do sometimes intervene
as a part of the “Mid-Missouri Group,” but did not so classify themselves in these cases. The
Commission will treat any pleadings filed by the “Mid-Missouri Group” as though they were
filed by Alma Telephone Company, MoKan Dial, Inc., Mid-Missouri Telephone Company,
Choctaw Telephone Company, Chariton Valley Telephone Company, and Peace Valley
Telephone Company, eitherindividually or as agroup, as the contextrequires. The Commission
also acknowledges that a Notice of Group Name Change was filed by all the applicants on
December 29, 1999, stating that “Mid-Missouri Group” has changed its name to “Missouri
Independent Telephone Group.” To avoid further confusion, that term will not be used in this
report and order.
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On April 26, 1999, Sprint Spectrum L.P. d/b/a Sprint PCS (Sprint PCS) filed its
application to intervene in all of the cases. On April 27, 1999, Southwestern Bell
Telephone Company (SWBT) filed its application to intervene in all of the cases.
On April 28,1999, GTE Midwest Incorporated filed its application to intervene only
in TT-99-433, and the following entities filed their applications to intervene in all of
the cases: AT&T Wireless Services, Inc. (AWS);2 Southwestern Bell Wireless, Inc.
(SWBW); and the Small Telephone Company Group (STCG).

A prehearing conference was held on April 29, 1999. On May 11, 1999, the
Commission enteredits order consolidating all ofthe cases for hearing purposes,
making TT-99-428the lead case, and also extending the date for filing a procedural
schedule untilMay 21, 1999. OnJune 16, 1999, the Commission entered its show
cause order, stating that Alma had until June 26, 1999, to explain why it had not
complied with the Commission’s order to file a procedural schedule by May 21,
1999, or show cause why the cases should not be dismissed.

OnJune 21,1999, Almafileditsresponseto the show cause order and stated,
inter alia, that it had never received a copy of the May 11, 1999 order of the
Commission. On June 30, 1999, the Commission entered its order granting
intervention and granting participation withoutinterventionto the parties as setforth
above. Onthe same day, the Commission entered an order setting the date of July
20, 1999, for the filing of a procedural schedule. On July 15, 1999, Alma filed a
proposed procedural schedule. On August 3, 1999, the Commission entered its
orderoverruling the motion to establish a procedural schedule onthe grounds that
the dates in the motion would fall after the statutory deadlines placed on the
Commission. On August5, 1999, Almafiledits new proposed procedural schedule
which offered two alternatives: 1) to extend the tariff date so that the first procedural
schedule would be acceptable to the Commission, or 2) that a single prefiled brief
and oral arguments thereon would be allowed which would enable the case to be
concluded within the statutory time.

On August 9, 1999, Sprint PCS filed its objections to Alma’s data requests.

OnAugust 10, 1999, the Commission entered its order consolidating all of the
cases for all purposes, acknowledging the extension of the effective dates of the
tariffs until December 15, 1999, and establishing a procedural schedule with, inter
alia, dates for the prefiling of testimony and the dates of October 12 and 13, 1999,
for an evidentiary hearing.

On August 13, 1999, Alma filed a motion for a protective order for discovery
purposes for all the parties. On August 26, 1999, the Commission entered its
protective order.

On September 15, 1999, Alma filed its motion to compel responses from
SWBT, AWS, and SWBW. On September 27,1999, the counsel for Alma did notfile
a pleading but did file a letter stating that SWBT had provided Alma with data
responses that satisfied its motion to compel and thus Alma was withdrawing its
motion to compel responses from SWBT. On September 28, 1999, SWBW filed
its response to Alma’s motion to compel.

2 AWS sometimes refers to itself in this case as AT&T Communications of the Southwest, Inc.
However, this report and order will use AWS as its only reference.
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The following parties filed position statements on October 4, 1999: Alma,
STCG, SWBT, SWBW, AWS, Sprint PCS, Office of the Public Counsel (Public
Counsel), and Staff.

OnOctober 12,1999, atthe evidentiary hearing on this matter, SWBT filed and
argued a motion to compel a response to its data requests. That motion was
overruled by the Commission on the record on October 13, 1999.

On October 14, 1999, Alma filed its motion for approval of a post-hearing
briefing schedule, which was approved by the Commission on October 26, 1999.
Alma also noted in the same motion that it had extended its tariff effective date until
February 15, 2000.

Withthe oral permission ofthe Commission granted atthe evidentiary hearing,
several parties filed written questions to be asked of one of AWS’s withesses in
lieu of cross-examination because of the unavailability of that witness at the
hearing.

On October 28, 1999, volume two of the transcript was filed and on November
1, 1999, volume three of the transcript was filed. On December 10, 1999, initial
briefs were filed by all the parties. On January 3, 2000, Almafiledits reply brief. On
January 4, 2000, reply briefs were filed by SWBW, Staff, STCG, AWS and SWBT. On
January 4, 2000, Sprint PCS filed a motion to accept the late filing of its reply brief,
which it also filed the same day. That motion will be granted.

Il. ISSUES

Atthe prehearing conference, the parties attending agreed that there were no
disputed facts and that the only issue in this case was whether the local telephone
companies involved are allowed to amend their tariffs so that they can apply their
switched access rates to traffic originating on a commercial mobile radio service
(CMRS) thatterminates in their territory. Intheir position statements filed, all of the
parties agreed that the issue should be subdivided into two questions: (1) Is the
tariff proposed by Alma lawful as applied to wireless or competitive local exchange
company (CLEC) traffic? and, (2) If lawful, should the tariff proposed by Alma be
approved?

As discussed below, the Commission has determined that: (1) the tariff
proposed by Almais notlawful as applied to wireless or CLEC traffic and, thus, (2)
the tariff proposed by Alma should not be approved.

lll. DISCUSSION

A. Is the tariff proposed by Alma lawful as applied
to wireless or CLEC traffic?

In their position statements filed by the parties, Alma, Public Counsel, and
STCG all agreed that the tariffs proposed by Alma were lawful both as applied to
wireless traffic and CLEC traffic. In their position statements, Staff, AWS, SWBT,
and Sprint PCS all agreed that the tariffs were unlawful both as applied to wireless
traffic and CLEC traffic. SWBW stated that the tariffs were unlawful as applied to
wireless traffic, but took no position concerning CLEC traffic.

The resolution of thisissue clearly revolves around geography, notthe number
of carriers involved in a telephone call.



ALMA TELEPHONE, ET AL. 257
11 Mo. P.S.C. 3d

Alma filed this case to make the following addition to its access tariff:
APPLICABILITY OF THIS TARIFF

The provisions of this tariff apply to all traffic regardless of type
or origin, transmitted to or from the facilities of the Telephone
Company, by another carrier, directly or indirectly, until and
unlesssuperseded by anagreementapproved pursuanttothe
provisions of 47 U.S.C. 252, as may be amended.

Alma testified that its current tariff applies access rates to traffic which, for
example, originates from a CLEC, transits SWBT’s network and terminates in an
Alma exchange. The proposed tariff language, however, would enable Alma to
charge accessratestowirelesscarriers,aswellas CLECs, thatoriginate calls that
ultimately terminate in an Alma exchange.

Alma has maintained throughout the proceedings that a telephone call that
involves only two carriers should be billed by the reciprocal compensation method,
but that when three carriers are involved, access charges apply. This, Alma
maintains, istrue whetherthe callislocal orlong distance. However, the emphasis
on the number of carriers involved, instead of the jurisdictional nature of the call,
is simply incorrectwhen determining the compensation obligations of the parties.

In itsImplementation of the Local Competition Provisions of the Telecommu-
nications Actof 1996, FirstReportand Order, CC Docket No. 96-98, August 8, 1996
(FirstReportand Order), the Federal Communications Commission (FCC)imple-
mented, inter alia, the interconnection requirements of the Telecommunications
Actof 1996 (the Act) as they pertainedto local exchange carriers (LECs) and CMRS
providers. The FCC explicitly determined that the LECs’ reciprocal compensation
obligations under Section 251(b)(5) of the Act apply to all local traffic transmitted
betweenLECsand CMRS providers. The FCC’slargestauthorized CMRS provider
territory is a Major Trading Area (MTA).2 Clarifying whattraffic is considered “local,”
the FCC decided that the MTA serves as the most appropriate definition for a local
service area for CMRS traffic when calculating reciprocal compensation under the
Act.

In the First Report and Order, the FCC made it abundantly clear that access
chargesdonotapplytolocaltrafficexchanged between LECsand CMRS providers.
Traffic to or from a CMRS provider’s network, the FCC held, that originates and
terminatesinthe same MTAis subjectto transportand termination rates under the
Actbutis notsubjecttointerstate orintrastate access charges. Inthe presentcase,
ifitstariffswere approved, Alimawould be allowedto apply access chargesto traffic
exchanged with CMRSproviders withinthe same MTA. Such anactionwould clearly
violate both the Act and the First Report and Order.

3The FCC defines a“major trading area” as an area whose boundaries have been determined
by Rand McNally. Rand McNally apparently determined the boundaries of these trading areas
after studying such factors as physiography, population distribution, newspaper circulation,
economic activities, highway facilities, railroad service, suburban transportation, and field
reports of sales analysts.
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Almarelies, in part, on the FCC’s use in the First Report and Order of a “three
carrier” example for access charges and a “two carrier” description for reciprocal
compensation. The FCC, however, never made the simplistic rule that said that
if two carriers were involved in atelephone call, that reciprocal compensation was
required and three carriers required access charges. To the contrary, the FCC
clearly explained its rationale:

We disagree with Frontier’s contention that section 251(b)(5)
entitles an IXC [interexchange carrier] to receive reciprocal
compensationfromaLEC whenalong-distance callis passed
fromthe LEC serving the callertothe IXC. Accesschargeswere
developed to address a situation in which three carriers —
typically, the originating LEC, the IXC, and the terminating LEC
— collaborate to complete a long-distance call. As a general
matter, in the access charge regime, the long distance caller
pays long-distance charges to the IXC, and the IXC must pay
both LECs for originating and terminating access service. By
contrast, reciprocal compensation for transport and termina-
tion of calls is intended for a situation in which two carriers
collaborateto complete alocal call. Inthis case, the local caller
pays charges to the originating carrier, and the originating
carrier must compensate the terminating carrier for complet-
ing the call.

None ofthe parties to this case dispute thatan inter-MTA call is charged under
the applicable access rate, because no party disputes that such a call is indeed
alongdistance call. However, Alma’s contention thatintra-MTA calls should also
be charged under the access rate when three carriers are involved is not persua-
sive.

For these reasons, the Commission finds that the tariff proposed by Alma is
not lawful as applied to either wireless or CLEC traffic.

B. If lawful, should the tariff proposed by Alma be approved?

In their position statements, Alma and Staff agreed that the tariffs proposed by
Alma, if lawful, should be approved. Public Counsel and STCG agreed that the
tariffs proposed by Alma, if lawful should be approved if modified. Public Counsel
and STCG stated that the tariffs should be modified to clarify the scope of the tariff
to exclude traffic exchanged under other approved agreements.

The Commission finds that this question is moot since the Commission is
declining to approve the tariff proposed by Alma, after finding such tariffs unlawful.

IV. FINDINGS OF FACT

On October 30, 2001, the Missouri Court of Appeals (Western District)
remanded this case to the Commission so that the Commission could make
findings of fact, i.e., a factual basis for deciding this case. (The Supreme Court of
Missouridenied transfer of this case on January 22, 2002.) Thefindings, the Court
ordered, needed to be in compliance with Sections 386.240, which sets forth the
technicalities of the hearing itself that the Commission must follow, and 536.090,
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which requires a decision by the Commission to be in writing and to include a
separate findings of fact.

The pertinent part of the latter statute states:

Everydecisionandorderinacontested case shallbe inwriting,
and...the decision...shall include or be accompanied by find-
ings of fact and conclusions of law. The findings of fact shall
be stated separately from the conclusions of law and shall
include a concise statement of the findings on which the
agency bases its order.

Thus, the Commission’s view of the facts follows below.

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The positions and arguments of all of the parties have been
considered by the Commission in making this decision. Failure to specifically
address a piece of evidence, position or argument of any party does not indicate
thatthe Commission has failed to consider relevant evidence, butindicates rather
that the omitted material was not dispositive of this decision.

The MissouriIndependent Telephone Group and the Small Telephone Carrier
Group are incumbent local exchange companies providing telecommunications
services in a number of Missouri exchanges.

AT&T Wireless, Sprint PCS, and Cingular are Commercial Mobile Radio
Service providers operating in the state of Missouri under licenses granted by the
Federal Communications Commission as wireless carriers.

The Missouri Independent Telephone Group proposes to add the following
language totheiraccess service tariffs: “The provisions of this tariff apply to all traffic
regardless of type or origin, transmitted to or from the facilities of the Telephone
Company, by any other carrier, directly or indirectly, until and unless superseded
by an agreement approved under the provisions of 47 U.S.C. 252, as may be
amended.” If approved, this tariff revision would mandate application of access
charges to all traffic exchanged between the Missouri Independent Telephone
Group andthewireless carriersin Missouri, unless superseded by an agreement.

For Commercial Mobile Radio Service traffic, the FCC has determined that calls
that originate and terminate in a single major trading area are local calls.

Access rates are applicable to inter-MTA traffic and toll traffic terminated to the
Missouri Independent Telephone Group and other local exchange companies.

The wireless carriers acknowledge that they originate intra-MTA traffic, which
terminates in the Missouri Independent Telephone Group’s service territories.

The Federal Telecommunications Act of 1996 prohibits the imposition of
access charges for the termination of local traffic, because 47 U.S.C. 251(b)(5)
states that all local exchange carriers have “[tlhe duty to establish...reciprocal
compensation arrangements for the transport and...termination of telecommuni-
cations [services].”
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V. CONCLUSIONS OF LAW

The Missouri Public Service Commission has reached the following conclu-
sions of law.
1. Local traffic is not subject to switched access charges.
2. CMRS traffic to and from a wireless network that originates and
terminates within the same MTA is local traffic, regardless of the
number of carriers involved.

3. The proposedtariffsare notlawfuland mustberejected because
they would allow Applicants to charge switched access rates for
local traffic.

4. The Federal Telecommunications Act of 1996 prohibits the

imposition of access charges for the termination of local traffic,
because 47 U.S.C. 251(b)(5) states that all local exchange
carriers have “[t}he duty to establish...reciprocal compensation
arrangements forthe transportand...termination of telecommu-
nications [services].”

IT IS THEREFORE ORDERED:

1. That Sprint Spectrum L.P. d/b/a Sprint PCS’s motion to late file its reply briefis granted.

2. That any motions which have not been previously ruled upon, if any, are hereby
denied.

3. That any objections which have not been previously ruled upon, if any, are hereby
overruled.

4. That the proposed tariffs filed by Alma Telephone Company, MoKan Dial Inc., Mid-
Missouri Telephone Company, Choctaw Telephone Company, Chariton Telephone Company,
and Peace Valley Telephone Company, are rejected.

5.  This Report and Order will become effective on April 19, 2002.
6. That this case may be closed on April 20, 2002.

Simmons, Ch., Lumpe and Forbis, CC.,
concur and certify compliance with the
provisions of Section 536.080, RSMo 2000.
Gaw, C., not participating

Murray, C., absent
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In the Matter of the Application of IES Utilities, Inc. for a
Certificate of Public Convenience and Necessity Authoriz-
ing It to Construct, Install, Own, Operate, Control, Manage,
and Maintain Electric Transmission Facilitiesin Clark County,
Missouri and Request for Waiver.

Case No. EA-2002-296
Decided April 18, 2002

Electric § 3. The Commission determined it was necessary and convenient for the public
interest for |IES Ultilities, Inc. to construct and operate a transmission line. A portion of the line
would be in Missouri, and would serve IES’ lowa customers.

Electric §9. The Commission had jurisdiction over IES Utilities Inc., and could require IES to
obtain a certificate of convenience and necessity to build a transmission line through Missouri
to serve its lowa customers.

ORDER GRANTING CERTIFICATE OF PUBLIC CONVENIENCE AND
NECESSITY

Inthis order,the Commissionfindsitis necessary and convenientforthe public
interest for IES Utilities, Inc. to construct and operate the transmission line as
described in the application, and so grants IES a certificate of convenience and
necessity.

On December 20, 2001, IES requested that the Commission issue it a
certificate of convenience and necessity to construct and operate a transmission
line in Clark County. Approximately nine miles of the proposed line would be in
Missouri, butthe line would notbe usedto serve any customersin Missouri. Rather,
it would provide an alternate transmission source to serve the continued load
growth in and around Keokuk, lowa. IES stated that load studies have identified
the need for additional transmission capacity to reliably serve its lowa customers
and it has concluded that this line is the best alternative. The proposed line would
connectthe Twin Rivers Substation in Keokuk, lowa, to a new interconnection with
an AmerenUE 161 kV transmission line near Wayland, Missouri.

OnJanuary 2, 2002, the Commission issued an order directing that notice be
givento potentially interested entities, and allowing the opportunity tointervene. No
entity requested intervention. The requirement for a hearing is met when the
opportunity for hearing has been provided and no proper party has requested the
opportunity to presentevidence.! Since no one has asked permissiontointervene
orrequested a hearing, the Commission may grant the relief requested based on
the application.

* State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App. 1989).
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On March 28, the Staff of the Commission filed its recommendation. Staff
thoroughly analyzed the applicable law and concluded that the Commission does
indeed have authority to require that IES obtain a certificate of public convenience
and necessity. The Commission agrees with Staff's analysis, and finds that IES
musthave Commissionapproval before constructing and operating the proposed
transmission line. Staff recommended that the Commission grantthe requested
certificate:

This proposed addition to the transmission system is neces-
sary toprovide reliable electric service to IES customersinthe
Keokuk, lowa area. The lowa Utilities Board previously found
the needforthe construction ofasecond transmission lineinto
the Keokuk areato serve the growing electricload. The addition
of this 161 kV transmission line will help ensure reliable
electric service to the IES customers in lowa. |IES states that
no Missouricustomers will be served from this line. Amajority
of the proposed route of the transmission line will utilize an
abandoned railroad right-of-way to minimize the impact on
property owners in the area. This route provides the most
economic alternative to meet the electric and reliability needs
of the IES customers.

The Commission finds it is necessary and convenient for the public interest
for IES to construct and operate the transmission line as described in the
application, and so will grant a certificate of convenience and necessity.

IT IS THEREFORE ORDERED:

1. ThatIES Utilities, Inc. is granted a certificate of public convenience and necessity
to construct, own, operate and maintain a transmission line in Clark County as described in
its application filed on December 20, 2001.

2. That this order shall become effective on April 28, 2002.
3. That this case may be closed after April 29, 2002.

Simmons, Ch., Murray, Lumpe and Forbis, CC., concur
Gaw, C., dissents

Mills, Deputy Chief Regulatory Law Judge
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In the Matter of the Annual Report of Osage Water Company for
the Calendar Year Ending December 31, 1999.

Case No. WE-2002-240
Decided April 18, 2002

Water 81. The Commission granted Osage Water Company’s motion for leave to file its
delinquent 1999 annual report. The Commission directed the Commission’s Data Center to
attach a copy of Staff's January 11, 2002, letter to Greg Williams to the 1999 annual report.
The letter addressed certain alleged discrepancies or deficiencies in the annual report. The
Commission also directed Osage Water Company to either provide the missing information or
awritten explanation of why the information is not available or why the discrepancies cannot
be corrected.

Water § 27. The Commission granted Osage Water Company’s motion for leave to file its
delinquent 1999 annual report. The Commission directed the Commission’s Data Center to
attach a copy of Staff's January 11, 2002, letter to Greg Williams to the 1999 annual report.
The letter addressed certain alleged discrepancies or deficiencies in the annual report. The
Commission also directed Osage Water Company to either provide the missing information or
awritten explanation of why the information is not available or why the discrepancies cannot
be corrected.

ORDER GRANTING LEAVE TO FILE
DELINQUENT ANNUAL REPORT

This order grants Osage Water Company’s motion for leave to file its delin-
quent 1999 Annual Report.

On November 28, 2001, Osage Water Company filed a motion for leave to file
its delinquent 1999 Annual Report. On January 3, 2002, the Staff of the Missouri
Public Service Commission filed a request for additional time, until January 15,
2002, inwhichtofileits response. The Commission granted the request by Order
issued January 9,2002. Staffrequested asecond extensiononJanuary 14,2002,
citing the need to continue to work with Osage Water regarding certain discrepan-
cies in the 1999 Annual Report. The Commission granted an extension until
February 5, 2002, by order issued January 15, 2002.

Staff filed its Recommendation on February 5, 2002, indicating that there are
certain discrepancies in the Osage Water's 1999 Annual Report when it is
comparedtothe company’s 1998 Annual Report. Staffnotedthatthe discrepancies
fallinto four specified categories. Staffsentan electroniccommunicationto Osage
Water on January 11, 2002, requesting additional information, and counsel for
Osage Water indicated that the company would not be able to provide any new
information. Staff recommended that the Commission accept the 1999 Annual
Reportbutattachthe Staff'sJanuary 11,2002, letter (Exhibit A) tothe Annual Report
so that the public would be on notice of the discrepancies and deficiencies. Staff
further suggested thatthe Commission order Osage Water to provide either (1) the
missing information, or (2) a written explanation of why the information is not
available or why the discrepancies cannot be corrected.
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On March 19, 2002, Hancock Construction Company filed an Application to
Intervene and Consolidate. By order issued March 21, 2002, the Commission
denied Hancock’s request to intervene and denied its motion to consolidate.

The Commission scheduled a prehearing conference for March 20, 2002, to
further address this matter. All parties appeared for the prehearing conference.
Duringthe conference, Osage Waterindicated thatitintends to hire a certified public
accountant to assist it in preparing a revised 1999 Annual Report.

The Commission has reviewed Osage Water’'s motion, along with Staff's
Recommendation and the official file. The Commission finds that there is good
cause to acceptthe Annual Report out oftime. The Commission will direct thatthe
Data Center attach a copy of Staff's January 11, 2002, letter addressed to Greg
Williams (Exhibit A to Staff's Recommendation) to the 1999 Annual Report. In
addition, Osage Waterwill be directed to provide either (1) the missinginformation,
or (2) a written explanation of why the information is not available or why the
discrepancies cannot be corrected. If Osage Water does not comply with this
directive within a reasonable time, Staff shall evaluate whether a complaint case
should be filed.

IT IS THEREFORE ORDERED:

1. Thatthe Motion for Leave to File Delinquent Annual Report, filed November 28,2001,
by Osage Water Company is granted.

2. That the Data Center shall attach a copy of Staff's January 11, 2002, letter
addressed to Greg Williams (Exhibit A) to the 1999 Annual Report.

3. That, as directed in this order, Osage Water Company shall provide either (1) the
missing information, or (2) awritten explanation of why the information is not available or why
the discrepancies cannot be corrected.

4. That this order shall become effective on April 28, 2002.

Simmons, Ch., Lumpe, and Forbis, CC., concur.
Murray, C., dissents.
Gaw, C., not participating.

Ruth, Senior Regulatory Law Judge

DISSENTING OPINION OF COMMISSIONER CONNIE MURRAY

Itis inappropriate to accept for filing the delinquent Annual Report containing
the deficiencies and discrepancies noted by Staff.

Inaccordance with Section 393.140 RSMo, “it shall be the duty of every person
and corporation to file with the commission an annual report . . .. When any such
report is defective or believed to be erroneous, the commission shall notify the
person or corporation making such report to amend the same within a time
prescribed bythe commission. Any such personorcorporationwhich shallneglect
to make any such report or which shall fail to correct any such report within the time
prescribed by the commission shall be liable to a penalty of one hundred dollars
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and an additional penalty of one hundred dollars for each day after the prescribed
time for which it shall neglectto file or correct the same, to be sued for in the name
of the State of Missouri. The amountrecovered in any such action shall be paid to
the public school fund of the state.”

Itisimportantto note thatthe Annual Reportatissue here was due on or before
April 15, 2000, in accordance with 4 CSR 240-10.080. Therefore, the company
could have been subjected to the statutory penalty from that date for the delinquent
1999 report, as well as to penalties for other delinquent and deficient reports.

One year and seven months after the 1999 report was due, the company filed
its Motion for Leave to File Delinquent Annual Reportfor the year ending December
31, 1999. Staff notified the company of significant material discrepancies which
fall into four major categories. Counsel for the company stated that no additional
information would be forthcoming.

The Commission should not countenance such disregard for its rules and
particularly should not permit a utility under its jurisdiction to continue to ignore its
statutory obligations. The time for enforcement is long overdue.

In the Matter of the Application of UtiliCorp United Inc. for Au-
thority to Acquire the Shares of Avon Energy Partners
Holdings and to Take All Other Actions Reasonably Neces-
sary to Effectuate Said Transaction.

Case No. EO-2002-215
Decided April 23, 2002

Electric 8 4. The Commission approved a Purchase and Sale Agreement between Aquila
Europe, Inc.,and El UK Holdings, Inc., which allows Aquilato acquire aninterestin Avon Energy
Partners Holdings from El UK.

Electric 8 4. The Commission determined that the acquisition by Aquila, Inc., would expand
and diversify Aquila’s operations in the United Kingdom and the rest of Europe and would not
adversely affect its investment grade credit rating or its ability to attract capital to fund its
operations. Therefore, the Commission determined that approval of the application would
benefit Aquila and would not be detrimental to the public interest.

ORDER APPROVING SECOND AMENDED APPLICATION

Syllabus

On March 18, 2002, Aquila, Inc., f/k/a UtiliCorp United Inc., filed a Second
Amended Application requesting approval of a Purchase and Sale Agreement
between Aquila Europe, Inc., a wholly owned Aquila, Inc. subsidiary, and ElI UK
Holdings, Inc.. The agreement, dated March 15, 2002, provides for Aquila, Inc. to
acquire an interest in Avon Energy Partners Holdings from ElI UK. This order
approvesthe Second Amended Application and authorizes Aquila, Inc. to complete
the transaction.
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Procedural History

OnDecember 18,2001, the Commissionissued an Order Approving Applica-
tionin this case authorizing UtiliCorp to acquire the outstanding shares of Avon as
provided in a Share Purchase and Sale Agreement between UtiliCorp and El UK.
The Commission’s Order was subject to certain conditions set forth in the Order.
Among those conditions was the following:

That the authority granted in this order is conditioned on the
participation of a financial partner and the representations
describedinthe application, particularly paragraphs 8 and 12.
If UtiliCorp United Inc. determines to proceed differently,
UtiliCorp shall file a new application.

On February 15, 2002, UtiliCorp filed its First Status Report pursuant to Ordered
Paragraph 15 ofthe Commission’s Order Approving Application. UtiliCorp advised
the Commission that certain events had resulted in an arrangement under which
UtiliCorp’s partner in the acquisition of the shares of Avon was to be FirstEnergy
Corp. instead of Deutsche Bank, as originally had been contemplated.

On February 28, 2002, the Commission issued an Order Directing Filing. The
Order directed that the Staff of the Commission file aresponse to UtiliCorp’s First
Status Report. The primary purpose for Staff'sresponse was to determine whether
UtiliCorp’s new proposal would require the filing of a new application. The
Commission directed that the Staff file its response no later than March 15, 2002.

On March 15, 2002, UtiliCorp filed its Second Status Report, as required by
Ordered Paragraph 15 of the Commission’s Order Approving Application. The
Second Status Report advised that the negotiations leading to the participation of
FirstEnergy as UtiliCorp’s financial partnerinthe acquisition and ownership of Avon
were nearing completion. Also on March 15,2002, the Staff ofthe Commissionfiled
its Response to UtiliCorp’s First Status Report. Staff's response updated the
Commission on eventsthathad occurred since the filing of UtiliCorp’s First Status
Report. Staff stated its understanding that UtiliCorp intended to make aformalfiling
with the Commission seeking additional approval through a motion for supple-
mental order or, alternatively, a second amended application as soon as the new
financial partner arrangement was formalized. Staff requested that it have an
opportunity to review the final documentation concerning the revised acquisition
transaction and to make a further recommendation to the Commission regarding
the transaction.

On March 18, 2002, UtiliCorp filed its Motion for Supplemental Order or
Alternatively Second Amended Application. In doing so, UtiliCorp filed a copy of a
Purchase and Sale Agreement dated March 15, 2002, an updated diagram of the
acquisition structure, and updatedpro formafinancialinformation. UtiliCorp stated
that its arrangement with FirstEnergy had been formalized, providing for a joint
venture vehicle indirectly owned by UtiliCorp and FirstEnergy to hold 100% of the
outstanding shares of Avon. UtiliCorp stated that it expected to acquire an indirect
79.9 percent economic interest in Avon, with FirstEnergy retaining a 20.1 percent
economicinterest. UtiliCorp stated thatthere would be no change fromthe original
partnership arrangementwith respectto voting rights, with UtiliCorp and its partner
each having 50 percent control. UtiliCorp stated that the updated pro forma
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financial statements reflected only very slightchanges fromthe original partnership
arrangement, having an insignificant impact on ratios relevant to its credit rating.
UtiliCorp requested that the Commission issue an order stating that no further
Commission authority was required for UtiliCorp to proceed in accordance with the
terms of the new Purchase and Sale Agreement. Alternatively, UtiliCorp further
amended its application and requested that the Commission issue an order
approving its application, as further amended, and authorizing it to perform in
accordance with the terms of the Purchase and Sale Agreement, providing for the
new partnership arrangement, investment level and acquisition structure de-
scribed in its pleading.

On March 26, 2002, the Commission issued an Order Denying Motion for
Supplemental Order, Granting Request for Amended Application, and Directing
Staff Recommendation. The Commission denied UtiliCorp’s request for a
supplemental order, but granted UtiliCorp’s motion to further amend its applica-
tion. The Commission directed its Staff to expeditiously review the amended
application and to make its recommendation no later than April 20, 2002.

On March 27,2002, Aquila, Inc., filed a Notice of Applicant Name Change. The
Notice stated that UtiliCorp had completed the merger authorized by the Commis-
sioninits Case No. EM-2002-297, and that its name had been changed to Aquila,
Inc. Consequently, any furtherreferencestothe applicantinthis case will be to the
new name, Aquila, Inc., except where reference to its former name, UtiliCorp, is
necessary for clarity.

On April 16,2002, Stafffiled a Staff Response. Staffrecommended conditional
approval of the Second Amended Application. On April 17, 2002, Aquila, Inc. filed
a Response of Aquila, Inc., to Staff's Supplemental Recommendation in which it
ratified its certification of corporate commitments and, also, stated that it had no
objectiontothe conditions proposed by Staff. The Office of the Public Counselfiled
its response on April 18, 2002. Public Counsel stated that it agreed with Staff's
conditional recommendation.

Standard of Review

Aquila, Inc. has requested approval of its application, as amended, and
proposed acquisition pursuant to Section 393.190, RSMo 2000, and 4 CSR 240-
2.060(12). Section 393.190 requires an electrical corporation regulated by the
Commissionto obtainthe Commission’s approvalto acquire the stock of any other
corporation engaged in the same or similar business. The Commission must
approve the application, as amended, absent a showing that the transaction is
detrimental to the public interest.*

Therequirementofahearing has been fulfiledwhen allthose thathave adesire
to be heard are offered an opportunity to be heard. If no proper party is granted
intervention and neither the Commission Staff nor the Office of the Public Counsel
requests a hearing, the Commission may determine that a hearing is not neces-
sary and that the applicant may submit evidence in support of the application by

! State ex rel. City of St. Louis v. Public Service Commission, 73 S.W.2d 393, 400 (Mo. banc
1934).
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verified statement.? No applications for intervention have been filed in this case.
No proper party to the case has requested a hearing.

Staff Recommendation

In the Staff Response, Staff recommended approval of the Second Amended
Application provided thatthe Commissioninclude the conditions proposed by Staff
and certain commitments previously made by UtiliCorp. Aquila, Inc.’s response
to Staff’'s supplemental recommendation states that is has no objections to the
conditions proposed in the Staff Response.

The Transaction and Its Impact

As noted inthe Commission’s earlier Order Approving Application, Avon owns
and operates Midlands Electricity plc, which conducts a substantial electrical utility
distribution business and related businesses based in the United Kingdom.
Midlandsis one of twelve regional electricity companiesinthe United Kingdom that
came into existence as a result of the privatization of the United Kingdom electric
industry in 1990. Midlands provides regulated distribution of electricity to approxi-
mately 2.3 million industrial, commercial and residential consumers in south
central England. Midlands also has unregulated businessesin electrical contract-
ing, metering services and related businesses and, through a subsidiary, owns
minority interests in three generating plants in the United Kingdom and overseas.

Aquila, Inc. proposes to pay approximately $285 million (U.S.) to acquire a
79.9 percenteconomicinterestin Avon. FirstEnergy, the currentowner of 100 per-
centofthe outstanding shares of Avon, will retaina 20.1 percenteconomic interest
in Avon. Aquila, Inc. and FirstEnergy will each control 50 percentofthe voting power
of Avon. Aquila, Inc.’s acquisition of Avon and the Midlands is intended to provide
itwith a base to expand and diversify its operations in the United Kingdom and the
rest of Europe.

Following the acquisition, Avon and its subsidiaries will maintain significant
debt related to operations. That debt will be nonrecourse to Aquila, Inc., meaning
that creditors cannot demand payment from Aquila, Inc. Aquila, Inc. may, however,
borrow moneys to fund its share of the acquisition of Avon. Aquila, Inc. expects
eventually to structure its funding of the acquisition as 50 percent debt and
50 percent equity, but initially it will be 100 percent debt.

Staff calculated and evaluated the impact of the acquisition on the financial
position of Aquila, Inc. based uponthe “most conservative scenario” of 100 percent
debt financing. Based upon Staff’s review of current and pro forma financial data
submitted by Aquila, Inc., the company’s capital structure as of June 30, 2001,
consisted of44.50 percentlong-termdebt, 2.70 percentshort-termdebt, 6.30 per-
cent preferred stock, and 46.50 percent common equity. If Aquila, Inc. incurs
$285 million of long-term debt to complete the transaction, its capital structure
would consist of 47.20 percent long-term debt, 2.60 percent short-term debt,
6.00 percent preferred stock, and 44.20 percent common equity. The total debt of

2 State ex rel. Rex Deffenderfer Enterprises Inc. v. Public Service Commission, 776 S.w.2d
494, 496 (Mo. App. 1989).
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the company would increase 1.80 percent from 47.20 percent to 49.80 percent of
total capital.

According to Staff, a 49.80 percent debt ratio is consistent with credit ratings
above BBB-rated electric utilities. Staff statesthatthe otherpro formafinancial data
concerning pre-taxinterestcoverage, funds from operationsinterestcoverage, and
funds from operations to total debt ratio is consistent with credit ratings above that
of BBB-rated utilities. Stafffurther statesthat Aquila, Inc. currently has a BBB rating
assigned by Standard & Poors. Staff concluded that the transaction will not result
in problems with Aquila, Inc.’s future credit rating and its ability to attract capital.

Aquila, Inc. Commitments

Aquila, Inc. hasrepresentedinits application thatitis committed to maintaining
its investment-grade credit rating. Aquila, Inc. stated that cost allocations to
Missourijurisdictional operationswill notincrease as aresultofthe transactionand
thatitwill reduce allocations where appropriate toreflect the effect of the transaction.
Aquila, Inc. stated that any acquisition premium paid by Aquila, Inc. will be treated
below the line for ratemaking purposes and that no recovery of any acquisition
premium from this transaction will be sought in any future Missouri rate case.
Aquila, Inc. stated that it will not seek an increase in cost of capital or request arisk
premium as a result of the acquisition. Aquila, Inc. stated that it would provide the
Staff and the Office of the Public Counsel with post-closure information about the
transaction ifitis approved and current credit agency reports, as available. Aquila,
Inc. ratified those representations and commitmentsinits April 17,2002, response
to Staff's supplemental recommendation.

Staff Conditions

Staff has recommended approval of the application, as amended, subject to
the following conditions:

a) Thatnothinginthe Commission’s order be considered afinding
by the Commission ofthe value ofthe transaction for ratemaking
purposes and that the Commission reserves the right to con-
sider the ratemaking treatment to be afforded the transaction in
any subsequent proceeding;

b) Thatthe Commission’s order shall not be deemed to be prece-
dent for any future acquisition, even if the facts may be similar;

C) That any adverse financial effects of this acquisition be borne by
the shareholders of Aquila, Inc., and not by Missouri ratepayers;

d) That all records pertaining to this transaction be maintained at
Aquila, Inc.’sheadquartersat20 WestNinth Street, Kansas City,
Missouri 64105-1704 and be made available to the
Commission’s Staff as Staff deems necessary;

e) That Aquila, Inc. be prepared to provide documentation of proper
cost allocations to nonregulated entities;
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f) That Aquila, Inc. include any costs borne by its Missouri Public
Service and St. Joseph Light & Power divisions related to the
nonregulated subsidiaries in monthly surveillance reports sent
to the Commission’s Staff; and

9) That Aquila, Inc. shall not take any action that would cause the
financial statements of Aquila Sterling Holdings LLC to become
consolidated with those of Aquila, Inc. until it files and receives
approvaltodo sofromthe Missouri Public Service Commission.

Decision

Aquila, Inc. has provided the Commission with a copy of its Purchase and Sale
Agreementto acquire aninterestin Avon and a copy of the Resolutions of its Board
of Directors authorizingthe transaction. Aquila, Inc.’s Second Amended Application
and supplemental information and responses filed by the Staff demonstrate that
thetransactionis notdetrimentaltothe publicinterestand offer conditions to protect
the public interest. Thus, the application, as amended, satisfies all the require-
ments of Section 393.190, RSMo 2000, and 4 CSR 240-2.060(12).

The acquisition will permit Aquila, Inc. to expand and diversify its operations by
extending and expanding its operations in the United Kingdom and the rest of
Europe. Theinvestmentand any related debt will not adversely affect Aquila, Inc.’s
investment-grade credit rating or its ability to attract capital to fund its operations.
Therefore, approval of the application will benefit Aquila, Inc. with no detriment to
the public interest.

In addition, commitments offered by Aquila, Inc. and Staff's recommended
conditions provide further assurance that there will be no detriment to the public
interest by the Commission’s approval of the application.

The Commissionfindsthatthe transactions presented in Aquila, Inc.’s Second
Amended Application are notdetrimental tothe public interestand may be approved
subject to the commitments offered by Aquila, Inc. and the specific conditions
recommended by Staff.

IT IS THEREFORE ORDERED:

1. That the Second Amended Application of Aquila, Inc., requesting the Commission
to authorize Aquila, Inc.’s acquisition of an interest in Avon Energy Partners Holdings from,
and in partnership with, FirstEnergy Corp. as provided in the Purchase and Sale Agreement
between Aquila Europe, Inc. and EI UK Holdings, Inc. is hereby approved.

2. That Aquila, Inc. may take the actions necessary and as authorized in this
proceeding to carry out the transactions described in the Second Amended Application.

3. Thatnothinginthis order shall be considered a finding by the Commission of the value
of this transaction for ratemaking purposes, and that the Commission reserves the right to
consider the ratemaking treatment to be afforded the transaction in any subsequent
proceeding.

4. That the Commission’s order shall not be deemed to be precedent for any future
acquisition, even if the facts are similar.

5. That any adverse financial effects of this acquisition are to be borne by the
shareholders of Aquila, Inc.
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6. That all records pertaining to this transaction shall be maintained at Aquila, Inc.’s
headquarters and be made available for the Commission’s Staff, as Staff deems necessary.

7. That Aquila, Inc. shall be prepared to provide documentation of the proper cost
allocations to nonregulated entities.

8. That Aquila, Inc. shall include any costs borne by its Missouri Public Service and
St. Joseph Power & Light divisions related to the non-regulated subsidiaries in monthly
surveillance reports sent to the Commission’s Staff.

9.  ThatAquila, Inc. shall not take any action that would cause the financial statements
of Aquila Sterling Holdings LLC to become consolidated with those of Aquila, Inc. without the
prior approval of the Commission.

10. That Aquila, Inc. shall exercise reasonable diligence and prudence to maintain its
investment-grade credit rating.

11. That Aquila, Inc.’s cost allocations to its Missouri jurisdictional operations shall not
increase as a result of the transaction and that Aquila, Inc. will reduce allocations, where
appropriate, to reflect the effect of the transaction.

12. ThatAquila, Inc. shall treat any acquisition premium from this transaction below the
line for ratemaking purposes and that it shall not seek recovery from any acquisition premium
resulting from the transaction in any future Missouri rate case.

13. That Aquila, Inc. shall not seek an increase in its cost of capital or request a risk
premium as a result of the acquisition.

14. That Aquila, Inc. shall provide the Commission’s Staff and the Office of the Public
Counsel with post-closure information concerning the transaction no later than 30 days after
the closing and shall provide current credit agency reports, as available.

15. ThatAquila, Inc. shall continue to file status reportsin this proceeding beginning June
24,2002, and every 30 days thereafter until the transaction is completed.

16. Thatno later thanten days after the completion of the transaction, Aquila, Inc. shall
file a notice indicating that this case may be closed.

17. That this Order shall become effective on May 3, 2002.

Simmons, Ch., Murray, Lumpe,
Gaw, and Forbis, CC., concur.

Dippell, Senior Regulatory Law Judge
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In the Matter of Mid-Missouri Telephone Company’s 6th
Revised Tariff Sheet No. 5.1

In the Matter of Chariton Valley Telephone Corporation’s
5th Revised Tariff Sheet No— 41—

In the Matter of Northeast Missouri Rural Telephone
Company’s 5th Revised Tariff

Sheet No. 12-3

Case Nos. TT-2002-310, TT-2002-311 & TT-2002-312
Decided April 25, 2002

Rates 8 69. The Conm ssion rejected
proposed tariffs fromthree tele-
phone conpani es that woul d
| engt hen the period of recovering
costs frominplementing their
I ntraLATA Dialing Parity Pl ans.
The Comm ssion found that the
conpani es could recover the
costs, but not during an interval
so lengthy that it would drag the
process out.

ORDER REJECTING TARIFES

Syllabus:
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The Commi ssion concludes that its policy of
allowing recovery of the costs of inplenmenting
IntraLATA D aling Parity is still sound, and that
conpl etingthat recoverywithinthreeyearsis al so
still in the public interest. The Conm ssion
therefore rejects Petitioners’ proposed tariffs
t hat woul d | engthen that recovery peri od.

Procedural History:

Petitioners separately filed, on August 27,
2001, revisedtariffswithaMtionto Revise Tariff
Pertai ning to Recovery of Actual Coststo |l npl enent
the I ntraLATA Toll Dialing Parity Plan under the
respecti ve case nunbers assignedtotheir I ntraLATA
Toll Dialing Parity Inplementation Plans. At
Staff’s request, Petitioners withdrewthesetariff
revi si ons on Novenber 6, 2001. On Novenber 6, 2001,
each of the Petitioners separately filed a new
revised tariff sheet to extend the duration of the
surcharge for recovery of the cost of inplenmenting
the conpany’s IntralATA Toll Dialing Parity
(“ILDP") plan, without a notion. These revised
tariffs were provi ded Case Nos. TT-2002-310, Tariff
Fil e No. 200200354 (for M d-M ssouri), Case No. TT-
2002- 311, Tariff File No. 200200353 (for Chariton
Val | ey), and Case No. TT-2002-312, Tariff File No.
200200355 (for Northeast).

On November 16, 2001, Mid-Missouri and Chariton Val-

ley filed letters consenting to an extension to January 11, 2002,

- T 1 . . h .

n order to give Stagfgg% uate time to cogrscgjde%{ et@e tariff sheets.

Company Date Costs MOUs Tariff Rate

| | | M1 laYaYa| | | | 4+ £1] -~ | Py 43 4

ITINUVCITIUTT 41, ZUU L, NUTHTTASUTITCUIA TCUCTT CUTISTTIUTNTY tU Al
Mid-Missouri | July 16, 2000 | $30,181.04 | 31,111,182 | $.000978/min.
Chariton Valley | June 17, 2000 | $65,124.07 | 46,900,822 | $.001389/min.
Northeast July 13, 2000 | $49,991.67 | 28,806,276 |  $.00174/min.
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extension to January 11, 2002, in order to give Staff adequate

time to consider the tariff sheet.

o m§;£9yff filed motions to $uspeng ea :WABU[EE? Jhrq:peggmfe% on
Update Period date shown montht to Date 2
TR 7 2002 G Ignrany 3, 07, 10F CORyIyssIon BSsHRd A
NBHER'SBlting [Tin18%or e sponsé Btd¥rng f@Pvnses 0°Stafts
Northeast 9/00 - 1/02 9,857,956 579,880 $17,152.84
motions to be filed no later than January 7, 2002, at 12:00 P.M.

Petitioners each filed on January 7, 2002, a timely Response to

Staff's Motion to Suspend Tariff.

Company

The Commi

Required?

ssiokuissaedits Ord

er Susprrdiagubarfs and

Required for Recovery*

Rehadiling Prehes

aring Confereface,d

n Januaryz3Q 2002. All

Chariton Valle 34,740,260 4341
arties apj eared at the prehearing canference héldon January
Northeast 18,948,320 32.68

16, 2002. The parties agreed to consolidate these cases, with

Case No. TT-2002-310 being the lead case. The parties further

'Thisamountis determined by dividing the amountin the third column of this table by the number
of months reflected in the second column of this table.

2 This amount is determined by multiplying the amount in the third column of this table by the
tariff rate shown in Paragraph 7, above. This reflects a period from Jan. 02 (Chariton Valley)
and Feb. '02 (Mid-Missouri and Northeast).

3 This amount is determined by subtracting the “MOUs thru date shown” (found in the table
in Paragraph 8) from the “Projected MOUs” (found in the table in Paragraph 7).

4 This amount is determined by dividing the “Additional MOU Required” (from this table) by the
“MOU per Month” (found in the table in Paragraph 8).
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discussed entering a unanimous stipulation of facts and a pro-
posed procedural schedule.
On January 23, 2002, an Order Consolidating Cases was

entered, and the parties filed their proposed procedural sched-

) Addition_al Additional Rgma_inder Additional
Ile in accordaneeuwsth tRee@mmmisseon’s|Jangary [LO TGO

Company 6/1/02° by 6/1/02¢ | Recover’ | Expected® Required?®
Hed:-MEruanyang2B2 200252 Consmisgion ordesdd theparties
Chariton Valley | 3,800,176 $5.278 $42,955 | 9,371,233 | $0.004584/min.
P TP PP YT PITOR SR ey S M oy A DN~ SIDs Yo 'a Lo M Y P Y
[OTtheaJomt otg.:unau O -acCis DY repruary 6, Z0uz. ONn ren-
Northeast 2,319,519 $4.036 $28,803 | 4,149,917 | $0.004028/min.

ruary 6, 2002, the parties filed a joint motion requesting that the
time for filing the Joint Stipulation of Facts be extended to Febru-
ary 13, 2002.

Stipulated Facts:

5 This amount is determined by multiplying the “MOU per Month” (found in the fourth column
of the table in Paragraph 8) by the number of months between the ending date shown in the
second column of the table in Paragraph 8 and June 1, 2002.

® This amount is determined by multiplying the “Addl. MOU by 6/1/02” (found in the second
column of this table) by the rate shown in the table in Paragraph 7.

"This amount is determined by subtracting the “Costs Recovered to Date” (found in the table
in Paragraph 8) and the “Additional Recovery by 6/1/02” (found in this table) from the “Actual
Costs” (found in the table in Paragraph 7).

8This amountis determined by multiplying the “MOU per Month” (found inthe table in Paragraph
8) by 12.33 months (the number of months between 6/1/02 and June 10, 2003, the end of the
three-year period).

° This rate is determined by dividing the “Remainder to Recover” (from this table) by the
“Additional MOU Expected” (from this table).
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The parties stipulated to the following facts,
and the Commission accepts them for purposes
of resolving this case.

On June 10, 1999, the Commission issued Reports and
Orders in Case Nos. TO-99-527, TO-99-525, and TO-99-530,
approving the Petitioners’ proposed plans to recover the actual
incremental costs of implementing IntraLATA Toll Dialing Parity
(“ILDP”), with modifications. The Petitioners’ plans proposed
“to recover the incremental costs of implementing the ILDP over
athree-year period as a surcharge on the Carrier Common Line
(CCL) element for all originating access minutes.” The Com-
mission approved of this three-year period, but at the time that
the Reports and Orders were filed, the Commission did not know
what the actual costs were, or how many minutes of use (“MOU”)
would be available for recovery of these costs; only estimates
were available. The Commission directed Petitioners to pro-

vide the Staff of the Commission with the actual costs when avail-
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able. The Commission further directed Petitioners to provide
the Staff with an annual accounting of the progress of their cost
recovery, and to ensure that the temporary additive is ended as
soon as the actual cost of implementation is recovered.
Petitioners provided to Staff supporting documentation
of their actual incremental costs of implementing the ILDP plans
and their projections for recovery at the time they filed their pro-
posed tariffs, which became effective on the following dates and

at the following rates:

Company Tariff Effective Date Actual
Costs Projected MOUs Tariff Rate

“The average of the three companies’ total recovery period, assuming minutes of use continue
to decline, is 5.16 years.
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In the Matter of the Application of Laclede Gas Company for a
Permanent Wavier from the Definition of "Main" in 4 CSR
240-40.030(1)(B)14and 49 C.F.R.Part 192.3Wherethe Piping
Serves No More Than Two Adjacent Residences.

Case No. GE-2002-372
Decided April 25, 2002

Gas § 1. The Commission approved the request of Laclede Gas Company for a waiver from
the definition of "main" at 4 CSR 240 40.030(1)(B)14 and the corresponding definition in the
federal regulations, 49 C.F.R. Part 192.3 of the Federal Pipeline Safety Rules.

Gas § 8§10, 12, 15. The Commission approved the request of Laclede Gas Company for a
waiver from the definition of "main" at 4 CSR 240 40.030(1)(B)14 and the corresponding
definition in the federal regulations, 49 C.F.R. Part 192.3 of the Federal Pipeline Safety Rules.
These provisions define a "gas main" as "a distribution line that serves as a common source
of supply for more than one (1) service line." The facilities that Laclede requested be
permanently exempted from this definition include any distribution line that extends onto private
property and serves no more than two adjacent, private, single-family residences separated
by a property line that terminates at an outside, aboveground meter set. The Commission
granted Laclede's request that such facilities be treated as service lines and made subject
to the requirements specified at 4 CSR 240 40.030(8)(G) and at 49 C.F.R. 192.361.

ORDER APPROVING WAIVER

This order approves the company's request for a waiver from the definition of
"main” at 4 CSR 240 40.030(1)(B)14 and 49 C.F.R Part 192.3.

OnFebruary5,2002, Laclede Gas Company filed an application for waiver from
the definition of "main” at 4 CSR 240 40.030(1)(B)14, and the corresponding
definitionin federal regulations, 49 C.F.R. Part 192.3 of the Federal Pipeline Safety
Rules. Both ofthese rule provisions define a "gas main" as "a distribution line that
serves as a common source of supply for more than one (1) service line." The
facilities which Laclede requests be permanently exempted from this definition
include any distribution line of Laclede which extends onto private property and
serves no more than two adjacent, private, single-family residences separated by
a property line that terminates at an outside, aboveground meter set. Instead of
qualifying and being treated as "main" facilities, Laclede requests that such
facilities be treated as service lines and made subject to the requirements
specified at 4 CSR 240 40.030(8)(G) and at 49 C.F.R. 192.361, and all other
applicable state and federal rules governing the construction, maintenance, and
operation of service lines.

In support of its application, Laclede submits that the granting of its requested
waiver will benefit ratepayers without any diminishment in public safety. Laclede
also notes that the Missouri Public Service Commission granted a waiver of 49
C.F.R. Part 192.3 in accordance with 49 U.S.C. § 60118(d) for a similar situation
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as a result of an application submitted by Missouri Gas Energy in 1996.1 At that
time the U.S. Department of Transportation - Research and Special Programs
Administration was notified of the waiver and thatagency did not object. Inaddition,
Laclede listed seven waivers for similar situations that have been granted in other
states and submitted for review by the Research and Special Programs Adminis-
tration, and that agency replied to the state agencies that it did not object to the
waivers.

The Staff of the Missouri Public Service Commission filed its recommendation
on February 28, 2002. Staff reviewed the application for waiver and recommends
that it be granted and that Laclede be allowed to designate as "service line" any
distribution line that extends onto private property, serves no more than two
adjacent, private, single-family dwellings separated by a property line, and termi-
natesinanoutside, aboveground meter set. Staffis of the opinionthatgood cause
exists for waiver of the rule because the waiver applies to a limited number of
distribution lines that serve only two customers and thatthese lineswill be installed
tothe same depth andinthe same manner as service lines are currently installed.
Staff emphasizes that it does not believe that safe delivery of natural gas to
Laclede's customers will be compromised in any way if the Commission grants
this waiver. According to Laclede, safety may even be enhanced because fewer
lineswill be installed in the streetright of way, decreasing the chance of excavation
damage.

Staff points outthatawaiver for the same situation was granted to Missouri Gas
Energy in Case No. GO-96-346, and seven similar waivers have been granted in
other states. Further, Staff notes that that the U.S. Department of Transportation
- Research and Special Programs Administration is responsible for the federal
review of these waivers and has not objected to any of the eight previous waivers
for similar situations. Staff states that 49 U.S.C. § 60118(d) provides that the
Secretary of Transportation must receive written notice atleast 60 days prior to the
effective date of any waiver. Thus, if the Commission grants a waiver, Staff
recommendsthatthe effective date be set 75 days fromthe date the orderisissued,
as this will allow for adequate processing and mail time and will not detract from
the 60 days required for review by the Research and Special Programs Adminis-
tration. Staff also recommends that the notice sent to the Secretary of Transpor-
tation be transmitted by Federal Express, contain the application, Staff's memoran-
dum and the Commission order, and be addressed to Stacey L. Gerard, Associa-
tion Administrator for Pipeline Safety, U.S. Department of Transportation - RSPA/
Office of Pipeline Safety, 400 Seventh Street, S.W., Room 7128, Washington, DC
20590.

Uponreview of Laclede's application, Staff's memorandum, and Commission
regulations, the Commission finds that the requested waiver would not compro-
mise public safety and should be approved. The waiver will apply to a limited
number of distribution lines that serve only two customers and these lines will be
installed to the same depth and inthe same manner as service lines are currently
installed. As fewer lines will be installed in the street right-of-way, the change of

1 Case No. GO-96-336.
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excavation damage will actually be decreased, which will possibly increase public
safety.

IT IS THEREFORE ORDERED:

1. ThatLaclede Gas Company is hereby granted a waiver from the definition of "main"
in 4 CSR 240 40.030(1)(B)14 and the corresponding definition in 49 C.F.R. Part 192.3 as
contemplated by this order.

2. That the waiver granted in Ordered Paragraph 1 shall become effective on July 9,
2002.

3. That within ten days of the issuance of this order, a copy of this order and copies
of the contents of the official file shall be sent by certified mail to:
Stacey L. Gerard
Associate Administrator for Pipeline Safety
U.S. Department of Transportation - RSPA/Office of Pipeline Safety
400 Seventh Street, S.W., Room 7128
Washington, DC 20590

4. That this order shall become effective on May 5, 2002.

Simmons, Ch., Murray, Lumpe,
and Forbis, CC., concur.
Gaw, C., not participating.

Ruth, Senior Regulatory Law Judge

In the Matter of The Empire District Electric Company of Joplin,
Missouri, for Authority to File Interim Tariffs Increasing
Rates for Electric Service Provided to Customers in the
Missouri Service Area of the Company.

Case No. ER-2002-425
Decided May 9, 2002

Electric 820. The Commission found that the proposed tariff failed to meet the traditional
emergency standard for granting interim relief.

Rates § 1. The Commission held that it was not appropriate under the facts of this case to
grant interim rate relief on an emergency basis.

Rates § 14. The Commission found that the facts of the case did not meet the emergency
standard and therefore it was not appropriate to grant interim rate relief.

Rates § 114. The Commission found that the facts of the case did not meet the emergency
standard and therefore it was not appropriate to grant interim rate relief.



EMPIRE DISTRICT ELECTRIC 281
11 Mo. P.S.C. 3d
ORDER REJECTING TARIFE AND GRANTING MOTION TO DISMISS
Syllabus: This order rejects the tariff of Empire District Electric Company and

grants the motion to dismiss because Empire fails to meet the traditional emer-
gency standard for granting interim relief.

Procedural History

OnMarch8,2002, Empirefiled proposed interimtariff sheetsintended to "place
a surcharge which will increase its Missouri jurisdictional electric revenues by
$3,562,983, exclusive of applicable fees and taxes" in the company's Missouri
service area. The proposed tariff sheets bear arequested effective date of May 15,
2002. Together with its proposed tariff sheets and other minimum filing require-
ments, Empire also filed supporting Direct Testimony. Empire requested that the
tariff become effective in less than thirty days, and that the Commission establish
an early prehearing conference.

On March 12, 2002, Praxair, Inc., filed an Application for Intervention. The
Commission granted intervention to Praxair on March 15, 2002.

On March 18, 2002, the Office of the Public Counsel filed a Motion to Dismiss
and the Staff of the Missouri Public Service Commission filed its response to the
interim tariff. Additional responses and suggestions were filed by the parties and
were argued at the Early Prehearing Conference held on April 9, 2002. Since the
Early Prehearing Conference the parties have been involved in settlement nego-
tiations, but have not reached any voluntary resolution of the issues.

Request for Interim Rate Relief

Empire requests that the tariff sheets become effective on an interim basis to
correct a mistake that was discovered after previous tariff revisions became
effective on October 2, 2001. Those tariffs were approved by the Commission in
Case No. ER-2001-299. Soon after the tariffs went into effect, Empire discovered
an error in the tariffs. Empire filed additional tariff revisions requesting the
Commission to correct the error, which the Commission determined was not
appropriatein Case No. ET-2002-210. Empire now argues that the mistake in the
calculation of the revenue requirement justifies the expedited implementation of
this interim rate increase which would be subject to refund pending the outcome
of its permanent rate increase in Case No. ER-2002-424.

The standards for interim rate relief have been previously determined by the
Commission.! According to the Missouri Public Service case, to be eligible for
interimrate relief a utility company mustshowthat: (1) itneedsthe additional funds
immediately, (2) that the need cannot be postponed, and (3) that no other
alternatives existto meetthe need butrate relief. The Commission has, however,
granted interim rate relief on anonemergency basis? where the Commissionfound
that particular circumstances necessitated such relief. The Western District Court
of Appeals has also held that it is possible to grant interim rate relief on a
nonemergency basis.®> The Commission has traditionally, however, followed the
emergency standard.

*In re Missouri Public Service Company, Case No. 18,502, 20 Mo. P.S.C. (N.S.) 244 (1975).

2n re Missouri Power & Light Company, Case Nos. GR-81-355 and ER-81-356 (1981).
3 State ex rel. Laclede Gas Co. v. Public Serv. Comm'n, 535 S.W.2d 561 (Mo. App. 1976).
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Empire citesto several earlier Commission cases as authority forthe Commis-
sion grantingitinterim reliefwithout it showing an emergency exists. Based onthe
facts of those cases, however, the Commission still found emergency or near
emergency financial circumstances existed. In the Kansas City Power & Light
case,* the Commission found that the company was in dire financial status and
thatthe company'slevel of earnings was impairingits financial integrity. Alsoin both
the Missouri Power & Light case® and the Missouri Public Service case, the
Commission found the companies' level of earnings to be inadequate.

The Citizens Electric Corporation case was adeparture fromthe Commission's
traditionalemergency standard.® Thatcaseisdistinguishable, however, because
interim reliefwas granted in part because of the unusual corporate structure of the
company. Citizens Electric Corporation closely resembles a cooperative and has
certain safeguards that other regulated companies do not have, because the
company is actually owned by its customers.

Public Counsel and Staff both argue that the Commission should maintain its
emergency standard as historically applied. Public Counsel argues that the
present case should be dismissed or in the alternative, the tariff should be
suspended. Staff and Public Counsel cite to a recent Empire request for interim
reliefin Case No. ER-2001-4527 where the Commission returned to its traditional
emergency standard and found that:

The proper application of the [emergency] standard is that a
utility must need an interim rate increase in order to meet the
emergency or near emergency it faces. The Commission
determines that, even viewing its testimony in the light most
favorable to Empire, Empire has not demonstrated that it
needs interim relief. Empire does not allege that it is not
earning a positive return, or that its earnings will be negative
inthe period before newrates are determinedin Case No. ER-
2001-299. Neither does Empire allege any risk that its ability
to provide safe and adequate service will be impaired in that
period. Finally, Empire does not allege inability to finance its
operations. The Commissionwill rejectthe proposed interim
tariffs and grant Public Counsel's motion to dismiss.

In each of the cases cited by Empire, with the exception of Citizens Electric
Corporation, the Commission found that the company had demonstrated an
emergency or near emergency situation. Inthe Citizens Electric Corporation case,
the corporate structure coupled with the financial situation of the company justified

“In Re Kansas City Power & Light Company, 23 Mo. PSC 413 (1980).

®In Re Missouri Power & Light Company, 22 Mo. PSC (N.S.) 257 (1978).

®Inthe matter of the Application of Citizens Electric Corporation for Approval of Interim Rates,
Subject to Refund, and for a Permanent Rate Increase, Case No. ER-2002-217, Order
Approving Stipulation and Agreement, issued December 20, 2001.

”In the Matter of Tariff Revisions of The Empire District Electric Company Designed to
Increase Rates on an Interim Basis for Electric Service to Customersinits Missouri Service
Area, Case No. ER-2001-452.
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the granting ofinterim relief. Empire admits that its circumstances do not meetthe
emergency standard and Empire's corporate structure is not so unusual as to
justify a lesser standard. The Commission has the authority, as Empire argues,
to grant nonemergency relief by applying a case-by-case standard.® Empire has
not, however, demonstrated facts that justify the "good cause" standard, and the
Commission determines that it shall continue to follow its historical emergency
standard for interim rate relief.

Empire allegesthatits "return on equity authorized by the Commissionin Case
No. ER-2001-299 is insufficient to meet the Company's ongoing obligations to its
customers."® Empire admits that its request does not meet the emergency
standard of the Commission nor that its "financial integrity or ability to render safe
and adequate service over the next several months willbe jeopardizedifthe request
is not granted."'® Therefore, the Commission finds that Empire has not met the
emergency standard for grantinginterimrate relief. The Commissionwill rejectthe
proposed interim tariffs and grant the Public Counsel's motion to dismiss.

Empire has requested an interim rate increase to cover the amount purported
tobeinerror. Empire also made thisrequestinits currentgeneral rate case'! filed
simultaneously with this interim rate case. Therefore, the issue of the purported
error will be resolved in the context of that general rate case. The Commission
notes, however, that by rejecting the proposed interim tariff, recovery for the time
period prior to the effective date of the generalrate increase tariffs will be precluded
as retroactive ratemaking.t?

IT IS THEREFORE ORDERED:

1. That the following tariff sheets filed by The Empire District Electric Company on
March 8, 2002, and assigned Tariff File No. 200200744, are rejected:
P.S.C. Mo. No. 5
Section A, 16th Revised Sheet No. 1, Canceling 15th Revised Sheet No. 1
Section 4, Original Sheet No. 21

2. Thatthe motionto dismissfiled by the Office ofthe Public Counsel on March 18,2002,
is granted and this case is hereby dismissed.

3. That all other motions not heretofore expressly ruled upon are hereby denied.
4. That this order shall become effective on May 15, 2002.

5. That this case may be closed on May 16, 2002.

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur.

Dippell, Senior Regulatory Law Judge

8 State ex rel. Arkansas Power & Light Company v. Public Service Commission, 736 S.W. 2d
457 (Mo. App. 1987).

° Direct Testimony of W.L. Gipson, p. 4, In. 9-11.

©|d. at p. 5, In. 3-5.

1 ER-2002-424.

2 State ex rel. Utility Consumers Council v. P.S.C., 585 S.W.2d 41 (Mo. banc 1979).
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In the Matter of Missouri Gas Energy's Application for a
Determination of Certain Matters Pertaining to its Safety
Line Replacement Program.

Case No. GO-2002-48
Decided May 16, 2002

Gas 816. The Commission did not require Missouri Gas Energy to replace the service lines
of Farm Tap customers as part of its Safety Line Replacement Program (SLRP).

Gas 816. The Commission approved Missouri Gas Energy's plan for replacement of
distribution systems at master meter trailer parks as part of its Safety Line Replacement
Program (SLRP).

ORDER APPROVING AMENDED APPLICATION

On July 30, 2001, Missouri Gas Energy (MGE), a division of Southern Union
Company, filed an application asking the Commission to determine certain
matters pertaining to MGE's Safety Line Replacement Program. Specifically the
application relates to two aspects of the Safety Line Replacement Program, Farm
Tap Service Lines, and Master Meter Trailer Parks. This order approves MGE's
amended application.

MGE's Application, as filed on July 30, 2001, explains that since 1990, MGE
(andits predecessorin interest) has been engaged in a substantial infrastructure
replacementprojectknown asthe Safety Line ReplacementProgram (SLRP). The
Application explains that two aspects of the implementation of the SLRP require
the involvement of the Commission. The first relates to Farm Tap Service Lines.

The Application indicates that Farm Tap Service customers receive retail
service directly off the interstate pipeline system. These customers are generally
abletoobtainthis service because of the right-of-way agreements, underwhichthe
pipeline company laid transmission lines over the farm property. In other words,
inreturnforallowing the pipeline company to constructthe pipeline over the farmer's
land, the farmer was allowed to tap into the pipeline to obtain natural gas service.

The farm tap customers are actually customers of the pipeline company.
However, MGE provides billing service to approximately 600 farm tap customers,
primarily off the Williams Pipeline Company's system. MGE owns the meter and
odorant pot, the pipeline company owns the regulator, and the farm tap customer
ownsthe service oryard line. MGE renders bills to the customers, fills the odorant
pots, reads meters, responds to service calls, and leak surveys the service lines.

If the service lines of the farm tap customers must be replaced under MGE's
SLRP, MGE estimatesthatitwould costapproximately $1.8 million. Most ofthe cost
ofreplacing service lines would be borne by the farm tap customer. MGE indicates
that complete replacement of these farm tap service lines is not necessary given
therural nature ofthe linesand because there have been fewleaks onthese service
lines.
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MGE proposes that the Commission find that the farm tap service lines need
notbereplacedaspartofthe SLRP. MGE would continue toleak surveytheselines
and repair or replace them as needed. In addition, MGE proposes measures that
would formalize the relationship of MGE with the pipeline company and the farm
tap customers.

The second aspect of the SLRP for which MGE seeks a modification relates
to Master Meter Trailer Parks. The Application indicates that MGE and Staff have
identified approximately sixteen trailer parks where a master meter is on the
property and service is provided to individual premises through MGE-owned
meters, but the balance of the distribution system on the trailer park grounds is not
owned by MGE. The Applicationindicates thatitis unclearwhatthe Commission's
rulesrequire regarding replacement of these services and mains within the trailer
parks. MGE does not want to purchase the existing distribution systems and the
owners of the trailer parks have not requested that MGE re-pipe their distribution
systems.

MGE proposes to replace these trailer park distribution systems as part of its
SLRP with a deadline of June 30, 2006, for completion of the replacement work.
Such replacement would be considered part of the SLRP and associated costs
would be subject to deferral pursuant to any Accounting Authority Order (AAO)
issued by the Commission for SLRP expenditures. The owners ofthe trailer parks
might be billed for a part of the cost of replacement, as provided in MGE's tariffs.
After replacement, MGE would own and operate the distribution systems.

The Commission issued an Order and Notice on August 1, giving notice of
MGE's application to the County Commission of the counties in MGE's service
territory, to the members of the general assembly who represent the counties in
MGE's service territory, and to the newspapers that serve the counties in MGE's
service territory. That order also directed that any person wishing to intervene
should file an application to intervene no later than August 21. No applications to
intervene were filed.

On April 12,2002, the Staff of the Commission filed its Recommendation and
Memorandum. Staff generally recommended approval of MGE's Application but
recommended certain specific modifications to MGE's proposal. First, withregard
to the Farm Tap Customers, Staff indicated that such customers are technically
customers of Williams Pipeline Company andtherefore, these servicelineswould
not fall under the pipeline replacement program requirements of MGE's SLRP.
Williams Pipeline Company is subject to federal pipeline safety requirements,
which do not require that such service lines be replaced on a specific schedule.

Staff also indicated that MGE's service to these Williams Pipeline customers
is not a regulated tariff service, but is instead a non-regulated customer contract
service. Staff is concerned that MGE's regulated customers should not be
subsidizing MGE's service to these farm tap customers. Staff recommended
specific changes to MGE's proposal to address that concern.

Second, with regard to the Master Meter Trailer Parks, Staff generally agreed
with MGE's proposal. However, Staff recommends that MGE provide written notice
of its plans to owners and residents of Master Meter Trailer Parks.
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On May 2, 2002, MGE filed a response to Staff's recommendation, accompa-
nied by aFirst Amended Application. MGE'sresponseindicatesits agreementwith
Staff's recommendations, and the First Amended Application incorporates the
changes recommended by Staff. On May 10, 2002, Staff filed a reply to MGE's
responseinwhichitindicatesthat MGE's First Amended Application fully complies
with Staff's recommendation. Staff recommends that the Commission approve
MGE's First Amended Application.

No other party has filed a response to MGE's First Amended Application and
no party has requested a hearing regarding that Application. The requirementfor
ahearingis metwhenthe opportunity for hearing has been provided and no proper
party has requested the opportunity to presentevidence.! Since noone has asked
permission to intervene, or requested a hearing, the Commission may grant the
relief requested based on the application.

The Commission has considered MGE's First Amended Application, along
with Staff's recommendations. The Commission concludes that MGE's First
Amended Application should be approved.

IT IS THEREFORE ORDERED:

1. That the First Amended Application filed by Missouri Gas Energy, a division of
Southern Union Company, on May 2, 2002, is approved.

2. That MGE shall handle the maintenance and replacement of the service lines of Farm
Tap Customers in the following manner:

a. Williams Gas Pipelines-Central will provide MGE
$500,000 in exchange for which MGE will accept responsibility for
providing retail service to these customers. MGE shall assume no
responsibilities or obligations of any right-of-way agreements that may
exist between these Farm Tap Customers and an interstate pipeline
company. Nor shall MGE's acceptance of retail service responsibilities
for these Farm Tap Customers impair any rights that may exist as a
result of any right-of-way agreements between these Farm Tap
Customers and an interstate pipeline company. Consistent with past
practice, MGE's provision of retail service tothese Farm Tap Customers
shallbe treated as an "incidental” service foraccounting and ratemaking
purposes. Inquiry may be made during future general rate proceedings
as to whether these Farm Tap Customers are being subsidized by the
balance of MGE's customer base. Adjustments to the revenue
requirement may be proposed as a result of such inquiry but MGE does
not acquiesce to the reasonableness of any such future adjustment,
which will need to be assessed on the basis of the facts prevailing
during such future proceeding.

b. The service lines of the Farm Tap Customers need
notbe replaced underthe SLRP. MGE will continue to leak survey these
lines annually. If aleak is found, MGE shall either replace the service
line inits entirety or repair the leak on a permanent basis, at MGE's sole
discretion. Such repair and replacement work need not be performed

! State exrel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App. 1989).
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3.

by MGE so long as it is done by a qualified individual in a manner up to
MGE standards. Inthe eventthe service line is replaced in its entirety,
MGE shall thereafter leak survey that service line as prescribed by 4
CSR 240-40.030

C. Inthe eventthatrepair or replacementofa Farm Tap
service line is necessary, the customer shall be responsible for the
associated costs. If the customer does not agree to pay such costs
or have the work done by a qualified individual in a manner up to MGE
standards, MGE shall not be required to replace the Farm Tap service
line and shall discontinue service. MGE will coordinate with the
affected customer repair and replacement work performed on the
customer-owned portion of Farm Tap Service Lines and this work will
be up to MGE standards. MGE will provide written notice to Farm Tap
Customers of the nature and resolution of its Application through the
letter appended to the First Amended Application as Attachment A.

That MGE shall handle Master Meter Trailer Parks in the following manner:

a. All services and mains in the Master Meter applica-
tions will be replaced by MGE by June 30, 2006. Any such replacement
will be considered a part of the SLRP and the associated costs (e.g.
depreciation expense, property taxes and carrying costs) will be
subjectto deferral pursuantto any Accounting Authority Order (AAO)
issued by the Commission for SLRP expenditures, including the AAO
granted by the Commissionin Case No. GR-2001-292, inits order dated
July 5, 2001. Commission approval of this paragraph shall not be
construed as requiring the Commission to grant an AAO with respect
to MGE's SLRP in the future, or to require subsequent rate recovery of
SLRP costs deferred through issuance of an AAO. All MGE capital
expenditures for this work shall be included in rate base, subject to
review of the reasonableness of the associated costs.

b. Replacements will be prioritized with those distri-
bution systems in the worst shape being replaced first.

C. Charges to the trailer park owner for the replace-
ment of mains and services shall be in accordance with MGE's
approved tariff provisions for main extensions and service replace-
ments.

d. MGE shall not be required to replace services or
mains at a given trailer park unless the trailer park owner provides an
easement satisfactory to MGE for the purpose of installing the facilities
in question.

e. In the event that the trailer park owner does not
permit the replacement work to be done according to schedule (by
refusing access to MGE, by refusing to pay the necessary charges,
or by refusing to provide satisfactory easement), MGE shall disconnect
service to that trailer park. Prior to such disconnection, MGE shall
provide notice, by hangtag or posting in a conspicuous place, to the
trailer park owner and the residents of the trailer park. MGE will provide
written notice to affected Master Meter Trailer Park owners and

287
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residents of the nature and resolution of its Application through the
letter appended to the Amended Application as Attachment B.

f. Untilthe distribution system is replaced, the current
method of leak surveying and leak repair will continue for the Master
Meter Trailer Parks.

4. That this order shall become effective on May 26, 2002.

Simmons, Ch., Murray and Lumpe, CC., concur Gaw, C., dissents
Forbis, C., absent

Woodruff, Senior Regulatory Law Judge

In the Matter of the Joint Application of GTE Midwest Incorpo-
rated, d/b/a Verizon Midwest, and CenturyTel of Missouri,
LLC, for 1) Authority to Transfer and AcquirePart of Verizon
Midwest's Franchise, Facilities or System Located in the
State of Missouri; 2) for Issuance of Certificate of Service
Authority to CenturyTel of Missouri, LLC; 3) to Designate
CenturyTel of Missouri, LLC, as Subject to Regulation as a
Price Cap Company; and 4) to Designate CenturyTel of
Missouri, LLC, as a Telecommunications Carrier Eligible to
Receive Federal Universal Service Support.

Case No. TM-2002-232
Decided May 21, 2002

Telecommunications 84. The Commission approved a stipulation and agreementwhereby
GTE Midwest, Inc., d/b/a Verizon Midwest sold certain of its Missouri facilities, including some
96 exchanges, to CenturyTel of Missouri, LLC.

Telecommunications 823. Under Commission Rule 4 CSR 240-2.115, failure of a party to
file a timely objection or request for hearing regarding a stipulation and agreement rendered
the Stipulation and Agreement unanimous.

APPEARANCES

W.R. England, Ill, Esqg., and Sondra B. Morgan, Esq., Brydon, Swearengen &
England, P.C., 312 East Capitol Avenue, Post Office Box 456, Jefferson City,
Missouri 65102, for CenturyTel of Missouri, LLC.

James M. Fischer, Esq., and Larry W. Dority, Esq., Fischer & Dority, P.C., 101
Madison Street, Suite 400, Jefferson City, Missouri 65101, for GTE Midwest, Inc.,
doing business as Verizon Midwest.
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J. Steve Weber, Esq., AT&T Communications of the Southwest, Inc., 101 West
McCarty Street, Suite 216, Jefferson City, Missouri 65101, for AT&T Communica-
tions of the Southwest, Inc., and TCG St. Louis, Inc.

Sheldon K. Stock, Esq., Greensfelder, Hemker & Gale, P.C., 200 Equitable
Building, 10 South Broadway, St. Louis, Missouri63102-1774, for Fidelity Commu-
nication Services I, Inc.

Paul G. Lane, General Counsel-Missouri,Leo J. Bub, Senior Counsel, AnthonyK.
Conroy, Senior Counsel, and Mimi B. MacDonald, Attorney, Southwestern Bell
Telephone Company, One Bell Center, Room 3518, St. Louis, Missouri 63101, for
Southwestern Bell Telephone, L.P., doing business as Southwestern Bell Tele-
phone Company.

Michael F. Dandino, Senior Public Counsel, Office ofthe Public Counsel, Post Office
Box 7800, Jefferson City, Missouri 65102, for the Public Counsel and the public.

Marc D. Poston, Senior Counsel, Office of the General Counsel, Missouri Public
Service Commission, Post Office Box 360, Jefferson City, Missouri 65102, for the
Staff of the Missouri Public Service Commission.

REGULATORY LAW JUDGE: Kevin A. Thompson, Deputy Chief.
REPORT AND ORDER

Procedural History

OnNovember28,2001, GTE Midwest, Inc., doing business as Verizon Midwest,
and CenturyTel of Missouri, LLC, filed their Joint Application seeking (1) authority
for Verizon to sell, and for CenturyTel to purchase, certain of Verizon's Missouri
facilities, including some 96 exchanges; (2) certificates of service authority autho-
rizing CenturyTel to provide basic local and interexchange telecommunications
services in Missouriin connection with the facilities and exchanges to be acquired
from Verizon; (3) authorizing Verizon to cease providing telecommunications
servicesinthe exchangestransferred to CenturyTel; (4) designation of CenturyTel
as a company subject to price cap regulation pursuant to Section 392.245, RSMo
2000%; and (5) designation of CenturyTel as a carrier eligible to receive Universal
Service Fund support. Together with their Joint Application, Verizonand CenturyTel
also filed their Motion for Protective Order and Motion for Waiver of Commission
Rule4 CSR 2402.080(8), which prescribesthe number of copies that mustbe filed
with the Commission. In support of the Joint Application, Verizon and CenturyTel
filed over 2000 pages of documents and 200 pages of maps showing exchange
boundaries.

On December 6, the Commission issued its Order and Notice, setting an
intervention deadline of January 4, 2002. On December 7, the Commission
adopted its standard protective order for this case. On January 3, 2002, the Office

*All statutory references, unless otherwise specified, are to the Revised Statutes of Missouri
(RSMo), revision of 2000.
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of the Public Counsel filed its request for an evidentiary hearing. On January 11,
2002, the Commission granted the timely intervention applications of Fidelity
Communication Services Il, Inc., Southwestern Bell Telephone Company, AT&T
Communications of the Southwest, Inc., and TCG St. Louis, Inc. Onthe same day,
the Commission set a prehearing conference for January 28.

The prehearing conference was held on January 28, as scheduled. On
February 6, Verizon reported on the status of settlement negotiations and re-
guestedthatthe Commission establishaprocedural schedule. The Commission
adopted a procedural schedule by order issued on February 20. The Joint
Applicantsfiled Direct Testimony on February 21, proposedissues, and proposed
findings of factand conclusions of law on February 28. On March 7, the Intervenors
filed responses to the Joint Application. On March 14, Charter Fiberlink-Missouri,
LLC, sought leave to intervene out-of-time. On March 21, a nonunanimous
stipulationand agreementwasfiled. Verizon, CenturyTel, the Commission's Staff,
PublicCounsel,and AT&T and TCG St. Louis signed the nonunanimous stipulation
and agreement. OnMarch 22, Southwestern Bell responded to the nonunanimous
stipulation and agreement, indicating that it had no objection to it. On March 26,
Fidelity Communications requested the Commission to approve a Memorandum
of Understanding betweenitand CenturyTel, thereby resolving allissues between
them. Fidelity advised the Commission that it would have no objection to the
Stipulation and Agreement so long as its Memorandum of Understanding was
approved.

The Commission convened an evidentiary hearing on April 25,2002. All parties
were represented at the evidentiary hearing.

Discussion

The Joint Application:

Verizonand CenturyTelfiled a Joint Application seeking (1) authority for Verizon
to sell, and for CenturyTel to purchase, Verizon's Missouri system, including 96
local exchanges; (2) certificates of service authority authorizing CenturyTel to
provide basic local and interexchange telecommunications services in Missouri
in connection with the facilities and exchanges to be acquired from Verizon; (3)
authorizing Verizon to cease providing telecommunications services in the ex-
changes transferred to CenturyTel; (4) designation of CenturyTel as a company
subject to price cap regulation pursuant to Section 392.245; and (5) designation
of CenturyTel as a carrier eligible to receive Universal Service Fund support.

The Stipulation and Agreement:

Sixofthe eight parties herein filed anonunanimous Stipulation and Agreement
on March 21, 2002. By Commission rule, the failure of either of the remaining two
partiestofile atimely objection or request for hearing rendered the Stipulation and
Agreementunanimous.? The Stipulation and Agreementis made part of this Report
and Order andis attached hereto as Attachment 1. The Stipulation and Agreement
provides as follows:

2 Commission Rule 4 CSR 240-2.115, (1) and (3).
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The parties stipulate and agree that CenturyTel possesses adequate mana-
gerial, engineering and financial skillsand resources sufficientto operate Verizon's
Missouri system at the same level of quality as Verizon. CenturyTel will retain all
of Verizon's current employees and contemplates no immediate change in rates,
terms and conditions of service. The parties urge the Commission to approve the
proposedtransactionasdescribedinthe Joint Application andthe AssetPurchase
Agreement.

The parties stipulate and agree that CenturyTel possesses adequate mana-
gerial, engineering and financial skills and resources sufficient to provide basic
local and interexchange telecommunications services in Missouri. The parties
urge the Commissionto grantthe requested certificates, effective onthe date of the
closing ofthe transaction, andto cancel Verizon's certificates upon receipt of notice
that the contemplated transaction has in fact closed.

The parties stipulate and agree that CenturyTel shall, within 30 days of the
issuance of a Commission order approving the proposed transaction, file tariffs
with a minimum 45 day effective date stating the services it will offer, as well as the
rates, rules and conditions of service. CenturyTel shall simultaneously file a
pleading in this case stating that the tariffs have been filed. The parties urge the
Commission to cancel Verizon's tariffs on the effective date of CenturyTel's tariffs,
which date shall be the closing date of the proposed transaction.

The parties stipulate and agree that, as of the closing date of the contemplated
transaction, CenturyTel shall have met all requirements for price cap status. The
parties urge the Commission to find that CenturyTel is subject to price cap status
as of the closing date of the transaction.

The parties stipulate and agree that CenturyTel has met all requirements
necessary for designation as a carrier eligible for federal universal service fund
support. CenturyTelstipulates thatitwill offer all of the supported services and that
it will advertise their availability and the charges therefor in media of general
circulation within its service area. The parties urge the Commission to designate
CenturyTel as an eligible carrier.

The parties further stipulate and agree that the authorizations, certificates and
approvals granted by the Commission shall include the following conditions:

CenturyTelshalluse the samerates, terms and conditions of service as Verizon
onthe date ofthe closing ofthe transaction. CenturyTelshall, in good faith, negotiate
interconnection agreements with all carriers who currently have interconnection
agreements with Verizon and who desire to interconnect with CenturyTel. Where
technically feasible, the new agreement will have the same rates, terms and
conditions as did the agreement with Verizon. These agreements will differ from
the Verizon agreements only with respect to technical differences to reflect the way
CenturyTel interfaces with the interconnecting carrier. In cases in which services
are being provided under these interconnection agreements, CenturyTel will
cooperate with the interconnecting carriers to secure expeditious approval of a
replacementinterconnection agreementandto ensure continuity of service for their
customers. CenturyTel shall provide local interconnection services as set out in
theinterconnection agreement between Verizon and Intervenor AT&T, and adopted
by Intervenor Fidelity, for a period of one year following the closing of the proposed
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transaction. Any interconnection agreement not replaced within one year shall
continue in force on a month-to-month basis until replaced.

CenturyTel agrees to submit monthly surveillance data reports to the
Commission's Financial Analysis Department until ordered otherwise. Verizon
agreestoprovide three monthly quality of service reports to the Public Counseland
the Commission's Staff, beginning 90 days before the close of the contemplated
transaction. For every service objective not met, Verizon will submit a separate
report explaining the reason the objective was not met and the steps taken to
improve service quality. CenturyTel shall submit monthly quality of service reports,
with separate explanatory reports as necessary, until all quality of service objectives
have been met for each of six consecutive months. CenturyTel and Verizon will
provide a detailed transition timeline to Staff and the Public Counsel.

CenturyTel agrees to utilize the same depreciation rates as Verizon. Verizon
will provide all necessary data in electronic form to CenturyTel at the transfer of
assets and CenturyTel will maintain and update this data. CenturyTel will submit
the data received from Verizon to Staff within 45 days of receipt.

Finally, in the event that the Commission approves the Stipulation and Agree-
ment, the parties stipulate and agree that they will waive their rights to present
testimony, to cross-examine witnesses, to submit briefs or make oral arguments,
to require that the Commissioners read the record, and to seek judicial review.

Staff's Supporting Suggestions:

Staff filed Suggestions in Support of the Stipulation and Agreement on April 8.
Staff urgesthe Commissionto approve the proposed transaction as notdetrimen-
tal to the public interest. Staff states thatitis satisfied that CenturyTel possesses
the expertise and financial resources necessary to operate the exchanges at an
acceptable quality level. Staff states that CenturyTel's stated intentions, which
include retaining all of Verizon's employees and essentially adopting Verizon's
tariffs, pose no threat of public detriment. Staff states, it "has found no evidence to
suggest that the transfer of assets is detrimental to the public interest.”

Staff also recommends that the Commission grant the certificates of service
authority sought by CenturyTel. The Commission may grantsuch certificateswhen
the statutory requirements are met and the grant is in the public interest. Staff
assertsthat, asinthe case ofthe transfer of assets, the grantisinthe publicinterest
because CenturyTel has the requisite technical and managerial expertise and
adequate financing.

Staff further advises the Commission to find that CenturyTel is subject to price
cap regulation. Section 392.245 conditions this finding upon a finding that an
alternative local exchange carrier has been certificated to provide basic local
servicewithinthe service area ofalarge ILEC andis actually providing such service.
Staff suggests that, upon the closing of the proposed transaction, CenturyTel will
be alarge ILEC and that Intervenor TCG St. Louis is a facilities-based alternative
local exchange carrier that is duly certificated and actually providing basic local
telecommunications service within CenturyTel's service area.

Staff also urges the Commission to designate CenturyTel as a carrier eligible
toreceive federal universal service fund support, based upon certain stipulations
made by CenturyTel.
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Finally, Staff counsels the Commission to condition these authorities, certifi-
cates and approvals upon the several specific conditions set out in the Stipulation
and Agreement and agreed to by all of the parties.

The Memorandum of Understanding:

OnMarch 26, CenturyTeland Fidelity filed theirMemorandum of Understanding
and moved the Commission to approve it, advising the Commission that, in the
event of its approval, Fidelity would have no objection to the nonunanimous
stipulation and agreement filed on March 21.

The provisions of the Memorandum of Understanding, while notidentical, are
largely similar to the provisions of Paragraph 6.B of the Stipulation and Agreement.
In summary, the Memorandum of Understanding provides that CenturyTel will
honor Fidelity's existing interconnection agreementwith Verizon untilitexpires and
that CenturyTelwillthen negotiate, in good faith, anewinterconnection agreement.
Meanwhile, the existing one will remain in force month-by-month until replaced.
The Memorandum of Understanding also describesthe ordering system by which
Fidelity will deliver ordersto CenturyTel. The underlying principleisthat CenturyTel
will work cooperatively with Fidelity to avoid any service interruptions for Fidelity's
customers.

Findings of Fact

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The Commission in making this decision has considered the
positions and arguments of all of the parties. Failure to specifically address apiece
of evidence, position or argument of any party does not indicate that the Commis-
sion has failed to consider relevant evidence, but indicates rather that the omitted
material was not dispositive of this decision.

The Parties:

GTE Midwest, Inc., does business as Verizon Midwest. Verizonis a Delaware
corporation and is duly authorized to do business in Missouri under its registered
fictitious name. Verizon provides interexchange and basic local telecommunica-
tions services to approximately 369,000 access lines in numerous local ex-
changesinthe state of Missouri, pursuantto authority granted by this Commission
in Case Nos. TA-88-43, TA-88-78 and TA-88-81. Verizon's principal place of
business is located at 601 Monroe Street, Suite 304, Jefferson City, Missouri.

CenturyTel of Missouri, LLC, is a Louisiana limited liability corporation that is
duly authorized to do business in Missouri. CenturyTel's principal place of
business is located at 100 CenturyTel Drive, Monroe, Louisiana. CenturyTelis a
new corporation, formed for the purpose of acquiring and conducting Verizon's
telecommunications business in the state of Missouri. CenturyTelis a subsidiary
of CenturyTel, Inc., which provides telecommunications services to over three
million customers in 21 states. CenturyTel, Inc., concentrates on the provision of
communications servicesinruralexchanges. CenturyTel, Inc.'s affiliate, CenturyTel
of Northwest Arkansas, provides telecommunications services in two Missouri
exchanges. CenturyTel, Inc., is also an owner of Spectra Communications Group,
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LLC,which doesbusinessin Missourias CenturyTeland which operates 107 rural
Missouri exchanges previously purchased from Verizon.

Several parties were permitted to intervene in this matter. AT&T Communica-
tions ofthe Southwest, Inc., is acompetitive interstate and intrastate interexchange
telecommunications carrier that also provides local exchange and basic local
exchange services in parts of Missouri. TCG St. Louis, Inc., is a facilities-based
alternative local exchange carrier which provides basic local telecommunications
service in St. Louis, Missouri. TCG is an affiliate of AT&T. Southwestern Bell
Telephone, L.P., does business as Southwestern Bell Telephone Company. Bell
is a large incumbent local exchange carrier. Fidelity is a telecommunications
company that is seeking authority to provide local exchange telecommunications
services in Verizon's Missouri exchanges.

The Sale of System Assets by Verizon:

Verizon and CenturyTel entered into an Asset Purchase Agreement dated
October 22, 2001. Under this agreement, Verizon will sell certain of its Missouri
assets to CenturyTel, including 96 local exchanges. Upon the closing of the
transaction, Verizon will cease providing telecommunications services in the
transferred exchanges. CenturyTel, if granted the certificates sought in this
proceeding, will become the service provider in the transferred exchanges.
CenturyTel plans to retain all of Verizon's employees. CenturyTel also plans to
provide services at the same rates, terms and conditions as Verizon. CenturyTel
plans to adopt Verizon's tariffs as of the closing date of the proposed transaction.
The proposed transaction will not affect the tax revenues of any Missouri political
subdivision.

Requirements of Certification:

The Commission may grant an application for a certificate of service authority
to provide basic local telecommunications service upon a showing (1) that the
applicant has met the statutory requirements,® and (2) that the grant of authority is
in the public interest.* The applicant must also comply with the Commission's
procedural rules.®> The Commission may grant an application for a certificate of
service authority to provide interexchange telecommunications service upon a
showing that the grant is in the public interest.®

A. Requirements of the Commission's Rules:

Commission Rule 4 CSR 240-2.060, at subsections (1) and (6), requires an
entity seeking certification to provide basic local telecommunications services to
provide various items of information to the Commission in its application. These
include a description of the business organization of the applicant, supported by
the certificate of the Missouri Secretary of State; names and addresses for contact

3 See Sections 392.450 and 392.455.
4 Sections 392.430 and 392.440.

® See Chapter 2, 4 CSR 240.

¢ Sections 392.430 and 392.440.
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purposes; a disclosure of any pending or final judgments or decisions against it
from any state or federal agency or court involving customer service or rates; a
verified statementthatthere are no outstanding annual reports orassessmentfees
owed to this Commission; arequestto be classified as a competitive telecommu-
nications company, if applicable, and a description of the types of service the
applicant intends to provide; the exchanges in which service is to be offered; and
aproposed tariffwith an effective date whichis notfewer than 45 days afteritsissue
date.

Having reviewed the application and supporting materials filed by the Joint
Applicants, the Commissionfinds that CenturyTel has complied with each ofthese
requirements except for the proposed tariff. CenturyTel requests a temporary
waiver of 4 CSR 240-2.060(4)(H) until the Commission has approved the transfer
of assets and the closing date of that transaction is known. CenturyTel will then
submit to the Commission for approval an adoption notice, adopting Verizon's
tariffs as of the date of the closing of the transfer.

B. Requirements of Section 392.450:

Section 392.450.1 provides that the Commission may grant a basic local
certificate only upon a finding, after notice and a hearing, that the applicant has
complied with the certification process established under Section 392.455. Thus,
an applicant's satisfaction of the requirements of the Commission's regulations
and of Section 392.455 also satisfies Section 392.450.1. As explained below, the
Commission does find that CenturyTel has satisfied the requirements of the
Commission's regulations and of Section 392.455, and consequently finds that
CenturyTel has complied with the certification process established by the Com-
mission in satisfaction of Section 392.450.1.

Section 392.450.2 provides that an applicant for a basic local certificate must
(1) file and maintain tariffs with the Commission in the same manner as the
incumbentlocal exchange carriers and (2) meet the minimum service standards,
including quality of service and billing standards, thatthe Commission requires of
incumbent local exchange carriers.” CenturyTel did not file a proposed tariff in
support of its application. However, CenturyTel states that it will comply with all
applicable Commission rules and that it will adopt Verizon's existing tariffs.
Thereby, CenturyTel has agreed to provide services that will meet the minimum
basic local service standards required by the Commission, including quality of
service and billing standards. The parties stipulate and agree that the certificate
be granted. Having reviewed CenturyTel's application and supporting materials,
as well as the Stipulation and Agreement and Staff's supporting suggestions, the
Commissionfindsthat Century-Telhas metthe requirements of Section 392.450.2.

C. Requirements of Section 392.455:

Section 392.455 authorizes the Commission to establish a process to grant
basic local certification to new entrants and to grant certificates to new entrants to

" "Incumbent local exchange carrier," or "ILEC," is a term of art in the telecommunications
industry which refers to a telephone company authorized to provide local telephone service
in a specific geographic area as of December 31, 1995. See Section 386.010(22).



296 VERIZON MIDWEST
11 Mo. P.S.C. 3d

provide basiclocaltelecommunications service onacommon carriage basis. That
sectionfurtherrequiresthatanewentrant (1) possess sufficienttechnical, financial
and managerialresources and abilitiesto provide basic localtelecommunications
service; (2) demonstrate that the services it proposes to offer satisfy the minimum
standards established by the Commission; (3) set forth the geographic area in
which it proposes to offer service and demonstrate that such area follows the
exchange boundaries of the incumbent local exchange telecommunications
company and is no smaller than an exchange; and (4) offer basic local telecom-
munications service as a separate and distinct service. Finally, that section also
requires that the Commission give due consideration to equitable access for all
Missouriansto affordable telecommunications services, regardless of where they
live or their income.

CenturyTelis notatypical new entrant. CenturyTel seeks to stepinto Verizon's
place as an incumbent local exchange carrier, operating a system including 96
localexchanges. Thereby, CenturyTelwillbecome amajor provider oftelecommu-
nications services in Missouri. In support of its application, CenturyTel filed a pro
forma balance sheet and income statement showing the effect of the transaction
upon CenturyTel (Exhibit6). Based onitsreview ofthisinformation, Staff concludes
that CenturyTel has sufficient financial resources and recommends that the
application be granted.®

In its verified Joint Application, CenturyTel asserts that it "possesses the
managerial, engineering and financial expertise necessary to continue to provide
the quality of service that Verizon currently provides to its customers in the
enumerated exchanges." CenturyTel, Inc., CenturyTel's corporate parent, is a
major telecommunications carrier, providing services to more than 3,000,000
customers in 21 states. Related corporations already operate in Missouri. An
affiliate, CenturyTel of Northwest Arkansas, provides local exchange services in
two Missouri exchanges. Spectra Communications Group, LLC, which does
business as CenturyTel, operates 107 rural Missouri exchanges previously
purchased from Verizon. CenturyTel, Inc., is one of the owners of Spectra. The
parties agree, and the Commission finds, that CenturyTel has met the require-
ments of Section 392.455(1) in that it has shown that it possesses sufficient
technical, financial and managerial resources and abilities to provide basic local
telecommunications service.

As noted previously, CenturyTel has stated that it will provide services at the
same level of quality as Verizon in the transferred exchanges. CenturyTel will use
Verizon's existing infrastructure and personnel to operate the purchased ex-
changes and will also use Verizon's existing tariffs, including rates, services and
accessrates. The transition will be "seamless” from the customer's point of view.
Based on these considerations, the Commission finds that CenturyTel has

8Inanalyzing an applicant's resources, Staff applies two tests: First, does the applicant have
a total debt-to-capital ratio not exceeding 62 percent and pretax interest coverage of at least
2.3x? Second, does the appplicant have a cash balance equal to four months operating
expenses, including interest expense and taxes? The applicant need only meet one of these
two tests.
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demonstrated thatthe services it proposes to offer satisfy the minimum standards
established by the Commission, in satisfaction of Section 392.455(2).

In the Joint Application, CenturyTel seeks certification in some 96 Missouri
exchanges operated by Verizon. The Joint Application contains a list of these
exchanges and is supported by maps showing the boundaries of each of these
exchanges. The partiesagree, andthe Commissionfinds, that CenturyTelhas met
therequirements of Section 392.455(3) inthatithas setforth the geographic areas
in which it proposes to offer service and has demonstrated that each such area
follows the exchange boundaries of the incumbent local exchange telecommuni-
cations company and is no smaller than an exchange.

In the Joint Application, CenturyTel states that it will offer basic service as a
separate anddistinctservice. Based onthis statement, the Commissionfinds that
CenturyTelhas mettherequirements of Section 392.455(4), thatall providers offer
basic local telecommunications service as a separate and distinct service.

In the Joint Application CenturyTel states that it will give consideration to
equitable access for all Missourians, regardless of where they reside or their
income, to affordable telecommunications service. In fact, it is the Commission
that the statute directs to consider this matter, not the applicant. CenturyTel's
services are intended for the general public in each of the 96 exchanges it is
acquiring from Verizon. Therefore, granting the requested certificate will further the
goal announced by the Legislature.

D. The Public Interest:

Section 392.430 provides that the Commission shall approve an application
for acertificate of service authority to provide either interexchange telecommunica-
tions service or basic local telecommunications service upon a finding that the
grant of service authority is in the public interest.

CenturyTel is amember of a corporate family that constitutes a major provider
of telecommunications services in the United States. Atleast two related entities
--CenturyTel of Northwest Arkansas and Spectra Communications Group, LLC, d/
b/a CenturyTel -- already provide telecommunications services in Missouri at an
acceptable level of quality. CenturyTel possesses the experience, skills and
financialresourcesto operate a96 exchange incumbentlocal exchange company.
Verizon desires to sell 96 local exchanges and to be relieved of its obligation to
provide services with respect to those exchanges; CenturyTel desires to acquire
those 96 exchanges and to assume the service obligations previously imposed
upon Verizon.

Withdrawal of Verizon from the Transferred Exchanges:

The Joint Application contains a prayer by Verizonto berelieved, ifthe proposed
transaction is approved, from any obligation to provide telecommunications
servicesinthetransferred exchanges afterthe day the sale closes. That prayer will
be granted. Verizon must file proposed amended tariff sheets which delete all
references to the transferred exchanges and which make any other appropriate
changes consequent to this transaction.
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Price-cap Regulation:

In order to qualify for price cap regulation under Section 392.245.2, CenturyTel
must show: (1) thatan alternative local exchange company is properly certificated
to provide local exchange telecommunications services in the Applicant's service
area, and (2) that the alternative local exchange carrier is, in fact, providing such
services in any part of the Applicant's service area.

The Commissionfinds, after consideration ofthe Joint Application and support-
ing materials, the Stipulation and Agreement and Staff's Suggestions, that Inter-
venor TCG St. Louis is a facilities-based, alternative local exchange carrier that is
duly certificated and actually providing basic local telecommunications service
within CenturyTel's service area. The Commission further finds that, upon the
closing of the proposed transaction, CenturyTel will be a large ILEC within the
intendments of Section 392.245.2inthatitwill operate in excess of 100,000 access
lines.

Eligibility of CenturyTel for Universal Service Fund Support:

The parties stipulated and agreed that CenturyTel has met all requirements
necessary for designation as a carrier eligible for federal universal service fund
support. CenturyTel, further, stipulated and agreed that it will offer all of the
supported services and that it will advertise their availability and the charges
therefor in media of general circulation within its service area. The parties urged
the Commission to designate CenturyTel as an eligible carrier.

Basedontherecord presently beforeit,the Commissionfindsthatas ofthe date
of this Report and Order, CenturyTel does not offer or provide any of the supported
services within a Missouri service area. Likewise, CenturyTel does not advertise
either their availability or the charges therefor in media of general circulation within
a Missouri service area.

Conclusions of Law

The Missouri Public Service Commission has reached the following conclu-
sions of law.

Jurisdiction:

The Missouri Public Service Commission has jurisdiction over the services,
activities, and rates of Verizon pursuant to Section 386.250 and Chapter 392. The
Commission likewise has jurisdiction over CenturyTel, as the prospective pur-
chaser of a portion of Verizon's Missouri network and as an applicant for Missouri
certification.

The Stipulation and Agreement:

This case has been resolved by the filing of a nonunanimous stipulation and
agreement. The Commission's practice rules provide that, upon the filing of a
nonunanimous stipulation and agreement, the non-joining parties have seven
days within which to file arequest for ahearing.® No party filed atimely request for
a hearing and the nonunanimous stipulation and agreement thus became

® Commission Rule 4 CSR 240-2.115(3).
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unanimous by operation of law.® The Commission has thelegal authority to accept
a stipulation and agreement in resolution of the issues raised in this case.’*

The Memorandum of Understanding:

CenturyTel and Fidelity jointly moved the Commission to approve their Memo-
randum of Understanding. The Memorandum of Understanding, in turn, is an
agreement between those parties relating to the existing interconnection agree-
ment between Verizon and Fidelity. The Memorandum of Understanding "settles
the outstanding issues between [Verizon and Fidelity] with respectto this proceed-
ing." Its provisions, summarized elsewhere in this Report and Order, are for the
most part a restatement of the pertinent part of the Stipulation and Agreement.

The joint movants did not, in their Motion, cite the Commission to any source
of authority that empowers the Commission to approve private agreements such
as the Memorandum of Understanding. The Commission has reviewed the
Memorandum of Understanding and concludes thatapproval or other action by the
Commission is not necessary.

The Sale of System Assets by Verizon:

"Notelecommunications company shall hereaftersell, assign, lease, transfer,
mortgage or otherwise dispose of orencumberthe whole orany part ofits franchise,
facilities or system, necessary or usefulinthe performance of its duties to the public
... without having first secured from the commission an order authorizing it so to
do."*? The statute does not contain a standard to guide the Commission in the
exercise of its discretion. That is provided by the Commission's own rules. An
applicantfor such authority must state inits application "[t}he reason the proposed
sale of the assets is not detrimental to the public interest."*®* Referring to a statute
applicable to water corporations, the Missouri Court of Appeals stated, "The
obvious purpose of [the statute] is to ensure the continuation of adequate service
to the public served by the utility."** To that end, the Commission has previously
considered such factors as the applicant's experience in the utility industry; the
applicant's history of service difficulties; the applicant's generalfinancial healthand
ability to absorb the proposed transaction; and the applicant's ability to operate the
asset safely and efficiently.*®

The parties herein agree that CenturyTel has adequate experience, skills and
financingto operate anincumbentlocal exchange companyin 96 local exchanges.
The record shows that CenturyTel is part of a corporate family that provides
telecommunications services to millions of customers in some 21 states. There
is no evidence in the record suggesting that the acquisition will unduly burden
CenturyTel's finances or indicating a history of service quality problems. Verizon

0 Commission Rule 4 CSR 240-2.115, (1) and (3).

1 Section 536.060.

12 Section 392.300.

3 Commission Rule 4 CSR 240-2.060(5)(D).

4 State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App., E.D. 1980).

> See In the matter of the Joint Application of Missouri Gas Energy et al., Case No. GM-94-
252 (Report and Order, issued October 12, 1994) 3 Mo.P.S.C.3d 216, 220.
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desires to sell the system and to be relieved of the obligations that go with it;
CenturyTeldesiresto buythe system andto undertake the associated obligations.
Based on the record before it, the Commission concludes that the transaction is
not detrimental to the public interest and should be approved.

The Commission has reviewed and carefully considered the Stipulation and
Agreement and the conditions contained therein. The parties conditioned their
support of the Joint Application upon that agreement. Therefore, the Commission
will approve CenturyTel's acquisition of Verizon's exchanges subject to the condi-
tions contained in the Stipulation and Agreement.

Certificates of Service Authority:

Having found that CenturyTel has met all of the requirements for certification
to provide basic local and interexchange telecommunications services as a
common carrier, itremains to determine whether itis in the public interest to grant
the requested certificates. The public interest is found in the

positive, well-defined expression of the settled will of the
people ofthe state or nation, as an organized body politic, which
expression must be looked for and found in the Constitution,
statutes, or judicial decisions of the state or nation, and notin
the varying personal opinions and whims of judges or courts,
charged with the interpretation and declaration of the estab-
lished law, as to what they themselves believe to be the
demands or interests of the public.1®

"[1Ifthere is legislation on the subject, the public policy of the state must be derived
from such legislation."*’

In consideration of the foregoing, and based upon the findings of fact made
herein, including its finding that CenturyTel has met all of the requirements for the
requested certifications, the Commission concludes that granting the requested
certifications is in the public interest.

Withdrawal of Verizon from the Transferred Exchanges:

The jointapplication contains a prayer by Verizon to be relieved, if the proposed
transaction is approved, from any obligation to provide telecommunications
servicesinthetransferred exchanges afterthe day the sale closes. That prayer will
be granted. Verizon must file any necessary amended tariff sheets to delete all
references to the transferred exchanges and to make any other appropriate
changes consequent to this transaction.

Waiver of the "Slamming" Rule:

Commission Rule 4 CSR 240-33.150requires customer verification of carrier-
initiated changes of a customer's designated telecommunications service pro-
vider. This rule was adopted to prevent the practice of "slamming," the changing
of a customer's telecommunications service provider without the customer's

*Inre Rahn's Estate, 316 Mo. 492, 501, 291 S.W. 120, 123 (1926), cert. den'd, 274 U.S. 745,
47 S.Ct. 591, 71 L.Ed. 1325.

 Moorshead v. Railways Co., 203 Mo. 121, 165, 96 S.W. 261, 271 (banc 1907).



VERIZON MIDWEST 301
11 Mo. P.S.C. 3d

knowledge or consent. Upon the closing of the transfer herein approved, all of
Verizon's customers in the transferred exchanges will become CenturyTel's
customers. This transfer is not "slamming" and Rule 4 CSR 240-33.150 shall
therefore be waived.

Price-cap Regulation:

A "large incumbent local telecommunications company shall be subject to
regulation under this section upon a determination by the commission that an
alternative local telecommunications company has been certified to provide basic
local telecommunications service and is providing such service in any part of the
large incumbent company's service area."*® The record shows that, upon the
closing of the proposed transfer of assets, CenturyTel will meet the conditions
contained in Section 392.245.2, and thus will be subject to price cap regulation.

Section 392.245.3 provides that the maximum allowable rates for a company
subject to price cap regulation are those in effect on December 31 of the year
preceding the year in which the company is first subject to price cap regulation,
except as otherwise provided in the statute. Therefore, the Commission deter-
mines that the initial maximum allowable prices that CenturyTel may charge for its
telecommunications services are the pricesthatwerein effectinthe 96 exchanges
on December 31, 2001.

Eligibility of CenturyTel for Universal Service Fund Support:

Section 254 of the Telecommunications Act of 1996, provides for Universal
Service.® Universal Service is a principal component of federal telecommunica-
tions policy and seeks to ensure access to telecommunications services for all
Americans. One aspect of Universal Service is the availability of subsidies from
the Universal Service Fund created by the Act. Only carriers designated as eligible
carriers pursuant to Section 214(e) of the Act may receive such subsidies.?°

Section 214(e) provides that the Commission

Upon request and consistent with the public interest,
convenience, and necessity . . . [the State Commission] may,
inthe case ofanareaservedbyaruraltelephone company, and
shall, in the case of all other areas, designate more than one
common carrier as an eligible telecommunications carrier for
a service area designated by the State Commission, so long
as eachadditionalrequesting carrier meetsthe requirements
of paragraph (1).%

Section 214(e)(1), in turn, provides:

18 Section 392.245.2.

¥ Codified at 47 U.S.C. Section 254.
247 U.S.C. Section 254(e).

2 47 U.S.C. Section 214(e)(2).
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A common carrier designated as an eligible telecom-
munications carrier . . . shall be eligible to receive universal
service support in accordance with section 254 and shall,
throughout the service area for which the designation is re-
ceived-

A) offer the services that are supported by Fed-
eral universal service support mechanisms under section
254(c), eitherusingits own facilities oracombination of its own
facilitiesandresale of another carrier's services (including the
services offered by another eligible telecommunications car-
rier); and

(B) advertise the availability of such services and
the charges therefore using media of general distribution.?

Section 214(e)(1) of the Act requires that a designated carrier both offer and
advertise the eligible services throughout the designated service area. The
Commission has previously concluded that the statutory language is not a
meaningless formality and that the Act requires that a carrier both offer and
advertise the services in question throughout its designated service area upon
designation.?? CenturyTelisnotpresently either offering or advertising the services
in question.

However, the present case differs significantly from those cited in Note 23,
above. Verizonisaneligible carrierand both offers and advertises all of the eligible
servicesinits exchanges. Onthe date thatthe transfer approved elsewhere in this
Report and Order closes, CenturyTel will step into the shoes of Verizon in 96
exchanges. CenturyTelwill offer all of the eligible services from thatmoment atthe
same rates and underthe same regulations and conditions as does Verizon. This
is a far different case from that of a fledgling CLEC that seeks designation for
servicesithas never either offered or advertised. CenturyTelis taking over a going
concern that is already designated.

The Commission finds, based upon the Joint Application, the Stipulation and
Agreement, and Staff's Suggestions, that CenturyTel meets the requirements set
outin47U.S.C. Section214(e)(1) and thatthe requested designationis consistent
withthe publicinterest, convenience and necessity. Therecord does notshowthat
any of the exchanges in question are served by a rural telephone company.?*
Therefore, the Commission must grant the requested designation for each of the
96 exchanges.

% The FCC's implementing regulation at 47 CFR Section 54.201 repeats the language of the
Act.

Z In the Matter of the Application of Fidelity Communication Services |, Case No. TA-2002-
122 (Order Granting Designation as an Eligible Carrier, issued November 6, 2001) at 4; In
the Matter of the Application of ExOp of Missouri, Inc., Case No. TA-2001-251 Order
Granting Designation as an Eligible Carrier, issued May 15, 2001) at 9.

%47 U.S.C. Section 214(e)(2).
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IT IS THEREFORE ORDERED:

1.  Thatall pending motions not already ruled herein are denied.

2. Thatthe Stipulation and Agreementfiled hereinon March 21,2002, isapproved. The
various grants of authority and certificates of service authority to Century Tel of Missouri, LLC,
contained in this Report and Order are subject to the conditions contained in the Stipulation
and Agreement filed herein on March 21, 2002, a copy of which is attached hereto as
Attachment 1. CenturyTel of Missouri, LLC, is ordered to comply with those conditions.

3. That, as of the date of the closing of the transaction approved in Ordered Paragraph
4, below, GTE Midwest, Inc., doing business as Verizon Midwest, is relieved from any
obligation to provide telecommunications services in any of the exchanges sold to CenturyTel
of Missouri, LLC.

4.  That GTE Midwest Inc., doing business as Verizon Midwest, is authorized to
transfer and sellto CenturyTel of Missouri, LLC, subjectto the conditions referred toin Ordered
Paragraph 2, above, all of its telecommunications facilities, assets and equipment located in
the several exchanges described in Exhibit 3 of the Joint Application filed herein on November
28,2001, acopy of whichis attached hereto as Attachment 2, pursuantto the Asset Purchase
Agreement set outin Exhibit 2 (proprietary) of the Joint Application, and to take all other lawful
actions necessary to consummate this transaction.

5. That nothing in this Report and Order is intended to alter the terms of any existing
interconnection agreement without the assent of the parties.

6. That CenturyTel of Missouri, LLC, is granted a certificate of service authority to
provide intrastate interexchange telecommunications services in the state of Missouri, subject
to all applicable statutes and Commission rules and subject to the conditions referred to in
Ordered Paragraph 2, above. The certificate of service authority shall become effective when
the company's tariff becomes effective.

7. That CenturyTel of Missouri, LLC, is granted a certificate of service authority to
provide basic local exchange telecommunications services in the state of Missouri, subject
to all applicable statutes and Commission rules and subject to the conditions referred to in
Ordered Paragraph 2, above. The certificate of service authority shall become effective when
the company's tariff becomes effective.

8. That the request for waiver of the filing requirements of 4 CSR 240-2.060(4)(H),
which requires the filing of a 45 day tariff, is granted. CenturyTel of Missouri, LLC, is hereby
ordered to file its tariff not less than 45 days prior to the closing date of the transaction
authorized in Ordered Paragraph 4, above. Any such tariff shall adoptin all material respects
the tariffs of GTE Midwest, Inc., doing business as Verizon, as of the closing date of the
transaction authorized in Ordered Paragraph 4, above. CenturyTel of Missouri, LLC, shall
simultaneously file a pleading in this case advising the Commission that the tariffs have been
filed.

9.  That the request for waiver of Commission Rule 4 CSR 240-33.150 is granted.

10. That CenturyTel of Missouri, LLC, shall be subject to price cap regulation pursuant
to Section 392.245.2, RSMo 2000.

11. That CenturyTel of Missouri, LLC, shall not charge prices in excess of those
effective in the transferred exchanges on December 31, 2001, except as otherwise allowed
by Section 392.245, RSMo 2000.

12. That CenturyTel of Missouri, LLC, is hereby designated as an eligible carrier to
receive federal Universal Service Fund support in each of the exchanges transferred from
GTE Midwest, Inc., doing business as Verizon Midwest.
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13. That GTE Midwest, Inc., doing business as Verizon Midwest, shall, within ten days
of the closing of the transaction herein approved, file in this case its motion requesting that
its tariffs be canceled, specifying with particularity each sheet to be canceled, and advising
the Commission that the transaction has closed.

14. That this Report and Order shall become effective on May 31, 2002.

Simmons, Ch., Murray, Lumpe, Gaw,
and Forbis, CC., concur and certify
compliance with the provisions of
Section 536.080, RSMo 2000.

Editor's note: The Stipulation and Agreementinthis case hasnotbeen published.
If needed, this document is available in the official case files of the Public Service
Commission.

In the Matter of the Tariff Revisions Respecting the Interim
Energy Charge of The Empire District Electric Company.

Case No. ER-2002-1074
Decided June 4, 2002

Electric § 20. The Commission approved the parties' unanimous stipulation and agreement
regarding an alleged "error" in Case No. ER-2001-299, the company's most recent rate case.
The stipulation and agreement provided for an immediate reduction of the company's Interim
Energy Charge. The Commission also approved the proposed tariff sheet that was designed
to implement the proposed reduction to the Interim Energy Charge.

Rates § 81. The Commission approved the parties' unanimous stipulation and agreement
regarding an alleged "error" in Case No. ER-2001-299, the company's most recent rate case.
The stipulation and agreement provided for an immediate reduction of the company's Interim
Energy Charge. The Commission also approved the proposed tariff sheet that was designed
to implement the proposed reduction to the Interim Energy Charge.

Rates § 104. The Commission approved the parties' unanimous stipulation and agreement,
which provided for a reduction of the Interim Energy Charge. The Commission also approved
The Empire District Electric Company's proposed tariff that implemented the reduction in the
Interim Energy Charge.

ORDER APPROVING UNANIMOUS
STIPULATION AND AGREEMENT AND APPROVING TARIFF

Syllabus:

This order approves the Unanimous Stipulation and Agreement filed by the
parties, grants the motion for expedited treatment, and approves the company's
proposed tariff.
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Background:

On March 8, 2002, The Empire District Electric Company filed proposed tariff
sheets with the Commission, in what became Case No. ER-2002-425. The
Company's filing constituted a request for interim rate relief and was submitted
concurrent with its filing for a permanent rate increase in Case No. ER-2002-424.
Empire's proposed interimtariff sheets were designedtoincrease the Company's
Missouri jurisdictional revenues by $3,552,983, exclusive of fees and applicable
taxes. The tariff sheet proposed implementation of the interim increase as a
surcharge to customers, which would be subject to refund pending the
Commission's decision in Case No. ER-2002-424, wherein the Company is
requesting a permanent general rate increase of $19,779,916. On May 9, 2002,
the Commissionissued anorderrejecting Empire's proposed interimtariff sheets
and granting Public Counsel's motionto dismiss Case No. ER-2002-425. On May
17, 2002, Empire filed an application for rehearing of that decision.

On May 14, 2002, Empire, the Staff of the Commission, and the Office of the
Public Counsel, and Praxair, Inc., filed a Unanimous Stipulation and Agreement
Regarding "Error" in Case No. ER-2001-299 and an Immediate Reduction of the
InterimEnergy Charge. Thisfiling createdthe currentcase, ER-2002-1074. Empire
filed a tariff sheet (the Rider CIEC) designed to implement the proposed reduction
to the Interim Energy Charge (IEC) on May 15, 2002.

On May 16, 2002, the parties filed a Motion for Expedited Treatment, seeking
approval of the Stipulation and Agreement and Rider CIEC (tariff) on an expedited
basis. The parties request that the Commission issue an order approving the
Stipulation and Agreement and the Rider CIEC (tariff) to become effective ten days
afterissuance. Foranorderto comply with the request for expedited treatment, the
order must be issued on or before Tuesday, June 4, 2002, as the Rider CIEC has
a proposed effective date of June 14, 2002.

Discussion:

The Stipulation and Agreement notes that the Commission issued its Report
and Order in Empire's recent electric rate case (Case No. ER-2001-299), on
September20,2001. Inthatorder,the Commissionapproved, amongotherthings,
a Unanimous Stipulation and Agreement Regarding Fuel and Purchased Power
Expenses and Class Cost of Service and Rate Design (Fuel Stipulation and
Agreement). All parties in ER-2001-299 entered into the Fuel Stipulation and
Agreement, and those parties are the same parties to the instant Agreement.

One of the subjects of the Fuel Stipulation and Agreement concerns an Interim
Energy Charge (IEC)to beimplemented by Empire. Paragraph 10 of thatdocument
provides in part as follows:

Subsequent to the expiration of the IEC, a true-up audit will
commence ("the IEC true-up audit") in which the Staff and the
Public Counsel will have the opportunity to audit Empire's
actual fuel costs for the period during which the IEC was in
effectunderthe sameterms and conditions thatapply to audits
in general rate cases before the Commission. Ifthe IEC true-
upauditdeterminesthatall oraportion oftherevenue collected
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by Empire pursuant to the IEC exceeds Empire's actual and
prudently incurred costs for fuel and purchase power (as
recorded in the FERC accounts 501, 547 and 555) on a retail
Missourijurisdictional basis during the IEC period, Empire will
refund the excess above the greater of the actual or the Base,
plus interest, pursuant to the terms of this Agreement. No
refund will be made if Empire's actual and prudently incurred
costsfor fuel and purchase power during the IEC period equal
or exceed the Forecast amount.

In order to reduce the potential for problems associated with this audit, the
parties entered into the pending Stipulation and Agreement. The Stipulation and
Agreement includes, but is not limited to, the following provisions:

Clarifying language, in paragraphs 4 and 5, regarding how the
actualfuel-related costs are to be treated for purposes of the true
up audit.

An acknowledgement by Empire that it has an opportunity to
recover the approximately $3.6 million "error" that was at issue
in the interim case, Case No. ER-2002-425, through the Fuel
Stipulation and Agreement.

A reduction in the IEC charges to its customers (to be imple-
mented through the proposed tariff).

The parties agree that Empire will not receive any interim rate
relief through this Stipulation and Agreement.

An agreement that if the Commission approves the Stipulation
and Agreement, Empire will forego its right to appeal the
Commission's May 9, 2002, decision in Empire's interim rate
case (Case No. ER-2002-425), as well as any Commission
decision respecting any application for rehearing that Empire
may file in that interim rate case.

On May 28, 2002, Staff filed its suggestions in support of the Stipulation and
Agreement. Staffrecommendsthatthe Commissionissue anorderapprovingthe
Unanimous Stipulation and Agreement and approving the Rider CIEC. Staff notes
that during the course of negotiations in Case No. ER-2002-425, it became clear
that, notwithstanding the Commission's actionin the interim case (ER-2002-425)
rejecting Empire's proposed interim tariff sheets, Empire is interested in: (a)
reducing the amount of the company's IEC currently in effect as a result of the Fuel
Stipulation and Agreement from Case No. ER-2001-299; and (b) clarifying some
of the language in the Fuel Stipulation and Agreement. Upon further review, Staff
determined that its revenue requirement calculation "error", for which Empire has
twice sought relief from the Commission, would not likely prevent Empire from
recoveringits prudently incurred cost of off system sales and fueladders. Asaresult
ofthese developments, the partiestothis case, which are the same partiesin Case
No.ER-2001-299, ER-2002-424, and ER-2002-425, filed the pending Unanimous
Stipulation and Agreement.
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On May 31, 2002, Public Counsel filed a notice that it would not file a pleading
inresponse tothe Staff's Suggestionsin Supportofthe Stipulationand Agreement.
On the same date, Empire filed its responsive suggestions, urging the Commis-
sionto approve the Stipulation and Agreementand the proposed tariff (Rider CIEC).
On June 3, 2002, Praxair file a notice indicating that it would not file a responsive
pleading.

Staff filed its recommendation regarding the proposed tariff (Rider CIEC), on
May 31, 2002. Staff recommends thatthe Commission, in an order approving the
Stipulation and Agreement, also approve the proposed tariff sheet (Rider CIEC),
to become effective on the effective date of the order.

The Commission hasthe legal authority to accepta stipulation and agreement
as offered by the parties as aresolution ofissuesraisedin this case.! Inreviewing
the Unanimous Stipulation and Agreement submitted by the parties, the Commis-
sion notes that?

[e]very decision and order in a contested case shall be in
writing, and, exceptindefaultcases disposed of by stipulation,
consent order or agreed settlement, the decision, including
orders refusing licenses, shall include or be accompanied by
findings of fact and conclusions of law.

Consequently, the Commission need not make either findings of fact or conclu-
sionsoflawinthis order. Therequirementforahearing is metwhenthe opportunity
for hearing has been provided and no proper party has requested the opportunity
to present evidence.® Since the parties waived their rights to a hearing as part of
the stipulation and agreement, the Commission may grant the relief requested
based on the Unanimous Stipulation and Agreement.

The Commission has reviewed the Stipulation and Agreement, the tariff, and
thevarious pleadings, and has determined thatthe Stipulation and Agreementand
the tariff should be approved. The Commission alsofindsthatthereis goodcause
to permit the proposed tariff to become effective on less than 30 days notice, and
will grant the Motion for Expedited Treatment.

IT IS THEREFORE ORDERED:
1. That the Unanimous Stipulation and Agreement Regarding "Error" In Case No. ER-

2001-299 and An Immediate Reduction of the Interim Energy Charge, filed on May 14, 2002,
is approved.

2. That the Motion for Expedited Treatment is granted.

3. Thatthe proposed tariff (tariff file no. 200200972), filed on May 15, 2002, is approved
to become effective on June 14, 2002.

*Section 536.060, RSMo Supp. 2001.

2 Section 536.090, RSMo Supp. 2001. This provision applies to the Public Service Commission.
State ex rel. Midwest Gas Users' Associaton v. Public Service Commission of the State of
Missouri, 976 S.W.2d 485, 496 (Mo. App., W.D. 1998).

3 State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App. 1989).
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4. That this order shall become effective on June 14, 2002.

Simmons, Ch., Murray, Lumpe,
Gaw, and Forbis, CC., concur.

Ruth, Senior Regulatory Law Judge

Editor's note: The Stipulation and Agreementinthis case has notbeen published.
If needed, this document is available in the official case files of the Public Service
Commission.

In the Matter of United Cities Gas Company's Tariff Filing to
Revise Its PGA Clause.

Case No. GT-2002-361
Decided June 4, 2002

Gas 8§17.1. The Commission found that the stipulation and agreement which allowed United
Cities Gas Company to make up to four purchased gas adjustment clause filings per year was
reasonable.

Gas 8§17.1. The Commission found that the stipulation and agreement which allowed the
company to make certain optional purchased gas adjustment clause filings when the company
determined that elements had changed significantly from the factor currently in effect was
reasonable.

Gas 817.1. The Commission found that the limitation in the stipulation and agreement that
optional purchased gas adjustment clause tariff filings could not become effective in two
consecutive months unless ordered by the Commission was reasonable.

ORDER APPROVING STIPULATION AND AGREEMENT

Syllabus: Thisorderapprovesthe stipulation and agreement of the partiesand
directs United Cities Gas Company, a division of Atmos Energy Corporation, to
submit tariff sheets in compliance with the order.

OnJanuary 25, 2002, United Cities Gas Company, a division of Atmos Energy
Corporation, submitted proposed revised tariff sheets. The proposed tariff sheets
would: (1) increase the number of permissible purchased gas adjustment (PGA)
clausefilings peryear; (2) eliminate price caps from the estimation formula of PGA
rates; (3) include hedging costs in the PGA calculation; and (4) eliminate the
Deferred Carrying Cost Balance (DCCB) and its associated threshold levels
relatingtothe computation of interest. The proposed tariff sheetswere suspended
on March 26, 2002.

On May 9, 2002, after meeting for a prehearing conference and having other
negotiations, United Cities, the Staff of the Commission, and the Office ofthe Public
Counsel filed a stipulation and agreement. The signatories have agreed that
United Cities should be allowed make up to four PGA filings each year. The four
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filings would include a required Winter PGA and three Optional PGA filings. The
parties agree that the "Optional PGA filings shall be filed when the Company
determines that elements have changed significantly from the currently effective
factor." In addition, the parties agreed that the Optional PGA filings would "not
become effective in two consecutive months unless specifically . . . ordered by the
Commission." The parties included illustrative tariff sheets with their agreement.
Finally, the signatories agreed that the other tariff issues of this cases would be
resolved in Commission Case No. GO-2002-452!

On May 23, 2002, Staff filed suggestions in support of the stipulation and
agreement. Staff stated that in its opinion the settlement is appropriate because
it will reduce the amount of overcollection or undercollection of gas costs from
customers. Staff also stated that this agreement is consistent with tariffs recently
approved in Case No. GT-2002-387.2 Staff stated that the agreement is also
consistent with the recommendations of the Commission's Natural Gas Task
Force.

The Commission hasthe legal authority to acceptastipulation and agreement
as offered by the parties as aresolution ofissuesraised in this case.® Inreviewing
the Unanimous Stipulation and Agreement submitted by the parties, the Commis-
sion notes that

[e]very decision and order in a contested case shall be in
writing, and, exceptindefaultcases disposed of by stipulation,
consent order or agreed settlement, the decision, including
ordersrefusing licenses, shall include or be accompanied by
findings of fact and conclusions of law.

Consequently, the Commission need not make either findings of fact or conclu-
sionsoflawinthis order. Therequirementforahearing is metwhenthe opportunity
for hearing has been provided and no proper party has requested the opportunity
to present evidence.® Since the parties waived their rights to a hearing as part of
the stipulation and agreement, the Commission may grant the relief requested
based on the Unanimous Stipulation and Agreement.

The Commission has reviewed the stipulation and agreement and has
determinedthatthe stipulationand agreementshould be approved. The Commis-
sion will direct United Cities to file tariff sheets in compliance with the terms of the
stipulation and agreement.

*In the Matter of the Review of the Pirchased Gas Adjustment Clauses in the Tariffs of Local
Distribution Companies.

2 In the Matter of Laclede Gas Company's Filing to Revise Its Purchased Gas Adjustment/
Actual Cost Adjustment Tariff Sheet.

% Section 536.060, RSMo Supp. 2001.

4Section 536.090, RSMo Supp. 2001. This provision applies to the Public Service Commission.
State ex rel. Midwest Gas Users' Association v. Public Service Commission of the State of
Missouri, 976 S.W.2d 485, 496 (Mo. App., W.D. 1998).

5 State exrel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App. 1989).
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IT IS THEREFORE ORDERED:

1. Thatthe Unanimous Stipulation and Agreement filed on May 9, 2002, by United Cities
Gas Company, adivision of Atmos Energy Corporation, the Staff of the Missouri Public Service
Commission, and the Office of the Public Counsel, is approved. (See Attachment 1).

2. That United Cities Gas Company, a division of Atmos Energy Corporation, shall file
tariff sheets in compliance with the terms of the Unanimous Stipulation and Agreement no later
than June 24, 2002.

3. That this order shall become effective on June 14, 2002.

Simmons, Ch., Murray, Lumpe, Gaw,
and Forbis, CC., concur.

Dippell, Senior Regulatory Law Judge

Editor's note: The Stipulation and Agreementinthis case hasnotbeen published.
If needed, this document is available in the official case files of the Public Service
Commission.

Computechnology, Inc., Petitioner, vs. Spectra Communica-
tions Group, L.L.C., CenturyTel, Inc., and GTE Midwest,
Inc., doing business as Verizon Midwest, Respondents.

Case No. TC-2002-1100
Decided June 6, 2002

Service 86. Because the failure to grant temporary relief would have the effect of rendering
a final judgment for injunctive relief ineffectual, the Commission directed Respondents to
restore the discontinued service to Complainant pending the resolution of the underlying
complaint case.

ORDER DIRECTING SERVICE RESTORATION

OnMay 31, 2002, Petitioner Computechnology, Inc., filed its Complaintagainst
Respondents Spectra Communications Group, L.L.C., CenturyTel, Inc.,and GTE
Midwest, Inc., doing business as Verizon Midwest. Computechnologyis an Internet
Service Providert and purchases telecommunications services from one or more
- perhaps all - of the Respondents.2 Computechnology alleges numerous billing
irregularities and other service inadequacies in its Complaint. Furthermore,
Computechnology alleges that ISPs affiliated with the Respondents do not suffer
these problems. Services to Computechnology have recently been discontinued
due to its refusal to pay disputed amounts billed to it by the Respondents.

Internet Service Providers are generally referred to in the industry as "ISPs" and will be so
referenced here.

2The Complaint is unclear on this point and notes that Spectra and CenturyTel have recently
received Commission approval to purchase the assets of Verizon. Perhaps Petitioner is
unsure which Respondent is and will be responsible for its service as this matter proceeds.
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Computechnology prays that the Commission will order that service be restored
and maintained pending the outcome of this proceeding.

On June 4, Spectra Communications Group, L.L.C., doing business as
CenturyTel, filed its Suggestions in Opposition to Petitioner's Motion for Expedited
Treatment. Spectra urges the Commission to refuse Petitioner's request for an
order to restore and maintain service because Computechnology owed, as of the
disconnection date, some $9,543.14 onitstwo T-1lines. Further, Spectra asserts
that Computechnology has not made a payment since March 2002.

The Commission is an administrative tribunal and possesses those powers
enumerated in Chapters 386 and 392, RSMo, and also those other powers
"necessary or proper to enable it to carry out fully and effectually all the purposes
of this chapter."® One power specified in Chapter 386 is the power to hear and
determine complaints broughtby any corporation or person againstapublic utility.*
This power would be rendered useless were the Commission not able to require
that utility service be restored and maintained while the dispute is pending.
Elsewhere, the Commission is granted general supervisory authority over public
utilities, including the manner in which their business is conducted and their
general compliance with the laws.® Those laws, inturn, require thatall facilities be
adequate, that all charges be just and reasonable, and that no customer be
subjected to either undue discrimination or undue favoritism.* This power, too,
would be meaningless were the utility to be permitted to compel the surrender of
its opponent by withholding necessary services. Therefore, it follows that the
Commission's authority necessarily extends to and includes the power to require
that services be restored and maintained pending the resolution of a dispute
between the utility and its customer.

Under what circumstances should the Commission exercise this power?
There are no reported cases in Missouri dealing with the Commission's exercise
of this authority. However, there are cases in which a utility customer has sought
by injunction to compel the restoration and maintenance of service.” The standard
that the Commission has applied in such cases in the pastis that of "good cause
shown."® "Good cause' depends upon the circumstances of the individual case,
and a finding of its existence lies largely in the discretion of the officer or court to
which the decision is committed."®

The Complaint includes an allegation that the termination of service has
caused Computechnology to lose customers and that it will soon force

3Section 386.040, RSMo 2000. All statutory references herein, unless otherwise specified,
are to the Revised Statutes of Missouri (RSMo), revision of 2000.

“ Section 386.390.1.

®Section 386.320.1, RSMo Supp. 2001.

¢ Section 392.200, 1, 2 and 3, RSMo Supp. 2001.

" See State ex rel. Imperial Utility Corp. v. Borgmann, 664 S.W.2d 215, 218 (Mo. App., W.D.
1983).

8See Christup v. Hoffschneider d/b/a Cape Fair Mobile Home Park, Case No. WC-97-248
(Order Directing Restoration of Service, issued Dec. 31, 1996).

?Wilson v. Morris, 369 S.W.2d 402, 407 (Mo. 1963).



312 COMPUTETECHNOLOGY, INC. V. VERIZON MIDWEST
11 Mo. P.S.C. 3d

Computechnology to cease operations altogether. This allegation constitutes
good cause and is sufficient, in and of itself, to support an order to restore and
maintain service because "the failure to grant [temporary relief] would have the
effectofrendering afinaljudgmentforinjunctive reliefineffectual."*® Inotherwords,
because the cessation of service will destroy Computechnology as a going
concern, the Respondents would prevail in their dispute, regardless of the merits,
if the cessation of service is permitted to continue. Thus, the Commission finds
that Computechnology has shown good cause such as supports an order to
restore and maintain service while this case is pending.

Itistrue thatthe Commission generally requires that allamounts notin dispute
be paid while an order to restore and maintain service is in force.!! However, in
the present case, neither Petitioner nor Respondent has informed the Commis-
sionwhatamountis in dispute and what amountin notin dispute. Consequently,
that is a matter that must wait for an evidentiary hearing.

How quickly can the Commission act? "Temporary restraining orders, of
course, are emergency measures, often issued ex parte, where there isaneed to
protect an applicant from immediate and irreparable injury which may result to the
applicant before a formal contested hearing can be scheduled."*? Of course, the
Commission is not a court and cannot grant equitable relief. Nonetheless, there
are circumstances in which immediate action is required in the field of utility
regulation and the Commission is authorized to grantimmediate relief, on an ex
parte basis if necessary, in appropriate cases: "The commission may waive the
requirements for notice and hearing and provide for expeditious issuance of an
order in any case in which the commission determines that the failure to do so
would resultin the likelihood of imminent threat of serious harm to life or property,
provided that the commission shall include in such an order an opportunity for
hearing as soon as practicable after the issuance of such order."3

Taking as true the allegations set out in Petitioner's Complaint and accompa-
nying Motion for Expedited Treatment, the Commission finds that immediate,
temporary relief is warranted here. Computechnology is the property of its
shareholders. The termination oftelecommunications service to Computechnology
preventsitfromoperating and poses animminentdangerto its existence asagoing
concern. The serious nature of this threat outweighs Respondent's interest in
collecting an overdue account. Therefore, the Commission will order the imme-
diate restoration and maintenance of services pending the opportunity for an
evidentiary hearing. The Commissionwill also setahearingonan expedited basis
so that the parties may be heard on the issue of the restoration and maintenance
of service as soon as reasonably possible.

© Furniture Mfg. Corp. v. Joseph, 900 S.W.2d 642, 648 (Mo. App., W.D. 1995)

* See e.g. Commission Rules 4 CSR 240-13.045(5), (6) and 4 CSR 240-13.050(5). Note that
these provisions apply only to disputes involving residential customers.

21d., at 646.

B Section 386.310.1. Of course, this case is notex parte as Respondents have been heard
from.
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IT IS THEREFORE ORDERED:

1.  That Respondents Spectra Communications Group, L.L.C., CenturyTel, Inc., and
GTE Midwest, Inc., doing business as Verizon Midwest, shall immediately restore services
to Petitioner Computechnology, Inc., upon payment by Computechnology of $9,543.14.
Respondents shall maintain such services to Petitioner pending the further order of this
Commission, provided, however, that Computechnology shall promptly pay in full all bills
rendered to it for services provided by Respondents.

2. That Respondents Spectra Communications Group, L.L.C., CenturyTel, Inc., and
GTE Midwest, Inc., doing business as Verizon Midwest, shall receive all amounts referred
toin Ordered Paragraph 1, above, subject to refund and shall return all or part of such amounts
to Petitioner as the Commission may order.

3. That a hearing shall be held on June 21, 2002, beginning at 1:00 p.m. The hearing
shall be limited to the issue of the restoration and maintenance of service, and the conditions
under which service should be restored and maintained, pending the final resolution of this
case. The hearing shall be held at the Commission's offices at the Governor Office Building,
200 Madison Street, Jefferson City, Missouri, Room 310. The Governor Office Building is a
facility that meets the accessibility requirements of the Americans with Disabilities Act. Any
person who needs additional accommodations to participate in the hearing should call the
Public Service Commission's Hotline at 1-800-392-4211 (voice) or 1-800-829-7541 (TDD) prior
to the hearing.

4. That this Order shall become effective on June 6, 2002.

Simmons, Ch., Murray, Lumpe,
Gaw, and Forbis, CC., concur.

Kevin A. Thompson, Deputy Chief

In the Matter of the Application of Quail Run Water and Land
Company to Sell Its Stock and Transfer Assets to the Public
Funding Corporation of the City of Ozark, Missouri.

Case No. WM-2002-394
Decided June 11, 2002

Water § 4. The Commission approved the sale of Quail Run Water and Land Company's stock
and transfer of its assets to the Public Funding Corporation of the City of Ozark, Missouri.

ORDER APPROVING SALE OF ASSETS

On February 26, 2002, Quail Run Water and Land Company and the Public
Funding Corporation of the City of Ozark, Missouri, filed their Joint Application
seeking authority for Quail Run to sellits stock and system to Public Funding and,
upon completion of the transaction, for Quail Run to quit the business. The Joint
Applicants state further that, if the transaction is approved, upon acquisition of the
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sharesand system of Quail Run, Public Funding willimmediately enterinto alease/
purchase agreementwith the City of Ozark, Missouri, for the purpose of transferring
the system to that city. The City of Ozark will operate Quail Run's system and will
do so as an unregulated municipal utility. The Joint Applicants state that the
proposed transaction is not detrimental to the public interest in that the service
provided will not change. Quail Run's customers will continue to receive water
service at existing rates.

On April 4, 2002, the Commission issued its Order Directing Filing, directing
its Stafftofile apleading, on or before April 19, advising the Commission of the date
onwhichitwould file its memorandum and recommendation in this case. On April
25, Staff advised the Commission that it would file its memorandum and recom-
mendation on or before May 24. Stafffiledits Memorandum and Recommendation
on May 24 as promised.

In its Memorandum and Recommendation, Staff states that the Commission
may approve atransaction such as that proposed here upon a finding that it is not
detrimental to the public interest. Staff states further that it has reviewed the
proposed transaction and has concluded that it is not detrimental to the public
interestand should be approved. Staff further explains thata Missouri municipality
may sellwaterto nonresidents as a matter of voluntary contract, free fromregulation
by this Commission.! Staff advises the Commission to approve the transaction,
to direct Public Funding to notify the Commission immediately upon execution of
the lease/purchase agreement with the City of Ozark, and to cancel Quail Run's
certificate of convenience and necessity and its tariff, effective upon Public Funding's
execution of the lease/purchase agreement with the City of Ozark.

In its Memorandum, Staff states that its subject matter experts have reviewed
the provisions of the Joint Application, the provisions of the sale/purchase agree-
ment between Quail Run and Public Funding, the provisions of the lease/purchase
agreementbetween Public Funding and the City of Ozark, as well asthe responses
provided to various data requests and information gained during informal conver-
sations with representatives of Public Funding and the City of Ozark. The proposed
transaction willtransfer the stock of Quail Runto Public Funding. Itwillalso transfer
the assets of Quail Run to Public Funding and then, via a lease/purchase
agreement, immediately retransfer the assetstothe City of Ozark. The City of Ozark
will operate the assets and provide water service to Quail Run's customers. Quail
Runwillceasethe business of providing water service and will eventually dissolve.
The City of Ozark, inits operation of the water system, willnot be subject to regulation
by this Commission. Staff further states in its Memorandum that the proposed
purchase price forthe shares and systemis $335,000. Staff notesthatQuailRun's
rate base is approximately $55,000. The City of Ozark has operated a municipal
water system for many years. In the past, it has acquired other Commission-
regulated water systems through Public Funding and now operates them as part
ofits municipal water utility. The City of Ozark also provides wholesale water service
to another regulated utility. Staff states that Quail Run has provided notice of the

* Section 91.050, RSMo 2000; Forest City v. City of Oregon, 569 S.W.2d 330, 333 (1978); AG
Processing v. South St. Joseph Sewer, 937 S.W.2d 319, 323 (Mo. App., W.D. 1996).



QUAIL RUN 315
11 Mo. P.S.C. 3d

proposedtransactiontoits customers. Inresponsetothatnotice, Staff statesithas
received correspondence from one individual who opposes the sale. That
individual did not provide any reason for opposition to the sale. Recently, Staff has
also received a complaint about water pressure from one of Quail Run's custom-
ers; this issue has been resolved.

In its Memorandum, Staff notes that in a prior case involving the City of Ozark,
the Commission retained jurisdiction over the City's provision of water service to
customers located in an area previously served by a regulated utility. Staff states
that that situation constitutes an exception to the Commission's normal practice.
Because of the bad relationship between the City of Ozark and the customers of
the former Finley Valley Water Company, the Commission required the City to file
a tariff with the Commission as a condition of its approval of the transaction. Staff
points out that the present proposed transaction does not include circumstances
such as existed in the Finley Valley case. The Memorandum repeats Staff's
recommendations thatthe Commission approvethe proposedtransaction, relieve
QuailRunofits obligation to provide water service within its service area, and cancel
Quail Run's certificate and tariff.

Inthe present case, Quail Run proposes to transfer its entire system. Section
393.190requires the approval of this Commission in order for aregulated utility to
dispose of all or any part of its system. The statute does not contain a standard to
guide the Commission in the exercise of its discretion; that standard is provided
by the Commission's own rules. An applicant for such authority must state in its
application "[t]he reason the proposed sale of the assets is not detrimental to the
publicinterest."? A court has said of Section 393.190, "The obvious purpose of this
provision is to ensure the continuation of adequate service to the public served by
the utility."® Tothatend, the Commission has previously considered such factors
asthe applicant's experience in the utility industry; the applicant's history of service
difficulties; the applicant's general financial health and ability to absorb the
proposed transaction; and the applicant's ability to operate the assets safely and
efficiently.*

Therequirementforahearingis metwhenthe opportunity for hearing has been
provided and no proper party has requested the opportunity to present evidence ®
No person or other entity has requested a hearing in this matter; therefore, the
Commission may grant the requested relief based upon the verified application
and other material of record. The Commission has reviewed the Joint Application
and Staff's Memorandum and Recommendation. Based on these materials, the
Commission has determined that the proposed transaction is not detrimental to
the public interest and should be approved. The City of Ozark is already in the
business of providing public water service and is capable of operating Quail Run's

2 Commission Rule 4 CSR 240-2.060(7)(D).

3 State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App., E.D. 1980).
4 See In the Matter of the Joint Application of Missouri Gas Energy, et al., Case No. GM-94-
252 (Report and Order, issued October 12, 1994), 3 Mo. P.S.C.3rd 216, 220.

® State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App., W.D. 1989).
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system. Because the City is an unregulated municipality, the Commission need
notconsiderthe effect ofthe transaction on the City's financial health. Staff supports
the proposed transaction and no party opposes it. There is little opposition to the
proposed transaction from Quail Run's customers. "The Commission may not
withhold its approval of the disposition of assets unless it can be shown that such
dispositionis detrimentalto the publicinterest."® Nodetrimenttothe publicinterest
appears on the present record; therefore, the Commission will approve the
proposed transaction.

In order to provide for as orderly a transfer as possible, the Commission will
not cancel Quail Run's certificate and tariff, nor relieve Quail Run of its obligation
to provide public water service in its designated service area, until the parties have
notified the Commission that the transaction is complete.

IT IS THEREFORE ORDERED:

1. That the Joint Application filed on February 26, 2002, by Quail Run Water and Land
Company and Public Funding Corporation of the City of Ozark, Missouri, is approved.

2. That the Public Funding Corporation of the City of Ozark, Missouri, and Quail Run
Water and Land Company shall advise the Commission whenthe transaction approved above
has been closed by filing a pleading in this case. Atthattime, the Commission will relieve Quail
Run Water and Land Company of its obligation to provide water service to the public in its
assigned service area and will cancel the certificate and tariff of Quail Run Water and Land
Company.

3. That this order shall become effective on June 21, 2002.

Simmons, Ch., Murray, Lumpe,
Gaw, and Forbis, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge

% Fee Fee Trunk Sewer, 596 S.W.2d at 468.
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In the Matter of the Application of Missouri Gas Energy, a
Division of Southern Union Company, for an Accounting
Authority Order Relating to Commission Rule 4 CSR 240-
13.055(13).

Case No. GA-2002-377
Decided June 13, 2002

Gas 834. The Commission approved a stipulation and agreement whereby Missouri Gas
Energy was granted an accounting authority order relating to its expenses incurred in
complying with 4 CSR 240-13.055(13), the emergency cold weather rule.

ORDER APPROVING UNANIMOUS STIPULATION AND AGREEMENT

This order approves a unanimous stipulation and agreement regarding an
accounting authority order requested by Missouri Gas Energy.

On February 8,2002, Missouri Gas Energy (MGE), a division of Southern Union
Company, filed an application for an accounting authority order relating to the
Commission's emergency rule modifying the cold-weather rule for the 2001-2002
winter heating season. MGE also filed a motion requesting that the Commission
expedite its consideration of the application so astoissue the requested account-
ing authority order no later than February 19, 2002.

Stafffileditsinitialrecommendation on February 19. Staffindicated thatthe AAO
requested by MGE was inconsistent with past Commission practice in that MGE
asked the Commission make rate determinationsin the AAO. Staffalsoindicated
that MGE sought authority to defer costs that are not in any way incrementally
associated with the emergency amendment to the cold-weather rule. Staff
recommended that the Commission either deny MGE's application, or set the
matter for an evidentiary hearing.

The Office of the Public Counsel also filed aresponse to MGE's application on
February 19. Public Counsel opposed MGE's request for an AAO for the same
reasons cited by Staff. Public Counselurgedthe Commissionto eitherreject MGE's
application, or set the matter for hearing.

In addition to the responses filed by Staff and Public Counsel, Midwest Gas
Users' Association and the County of Jackson, Missouri, filed separate applica-
tionstointervene. Midwest Gas Users' Association and Jackson County opposed
MGE's application and requested that the Commission schedule a hearing.

On February 26, before the Commission could act upon its application, MGE
filedanamended requestforaccounting authority order. MGE indicated thatitwould
voluntarily begin to implement provisions of the Commission's emergency cold-
weatherrule on February 27. Furthermore, MGE amended its applicationtorequest
an AAO that is substantially similar to the AAO granted to UtiliCorp United Inc. in
Case No. GA-2002-285.

Given MGE's modification of its position, the Commission issued an order on
February 27 that directed Staff, Public Counsel, Midwest Gas Users' Association,
and Jackson Countyto file arecommendation regarding MGE's amended request
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no later than March 8. Public Counsel filed a response on March 6, indicating that
it did not object to MGE's amended request for an AAO. Midwest Gas Users'
Association filed its response on March 8 and agreed with the position taken by
Public Counsel. Jackson County did not file a response.

On March 8, Staff filed a memorandum and recommendation advising the
Commission to approve MGE's amended request. Staff recommended that the
Commission's approval contain similar language to that incorporated in the
Commission's order in Case No. GO-2002-285, with certain specified modifica-
tions. MGE responded to Staff'srecommendation on March 12, agreeing to some
of Staff's modifications but disagreeing with others and proposing further modifi-
cations.

On April 2, the Commission issued an order directing Staff to file a response
to MGE's latest proposal notlaterthan April 8. The order alsoindicated thatif Public
Counsel, Midwest Gas Users' Association, and Jackson County wished to do so,
they couldfile aresponse by April 8. Stafffiled its response on April 8, and proposed
further modifications to address MGE's disagreements. Public Counsel, Midwest
Gas Users' Association, and Jackson County also filed responses on April 8.
Public Counsel indicated its support for Staff's position. Midwest Gas Users'
Association and Jackson County indicated that they had no additional response
to MGE's proposal.

Because the parties continued to disagree, the Commission issued an order
on April9thatgranted the requeststointervene of Midwest Gas Users' Association
and Jackson County. That order also scheduled a prehearing conference for May
1 and directed the parties to prepare a proposed procedural schedule. Later on
April 9, MGE filed a pleading indicating its agreement with Staff's recommendation
of April 8. MGE asked the Commission to issue an AAO consistent with that
recommendation. On April 18, the Commission canceled the prehearing confer-
ence in response to a joint motion filed by Staff, Public Counsel, and MGE.

The Commission continued to have questions aboutthe AAO proposed by MGE
and was not ready to act on MGE's application and Staff's recommendation until
it was able to obtain further information from the parties. To that end, the
Commission issued an order on April 29 that rescheduled a prehearing confer-
ence for May 20, and directed the parties to file a proposed procedural schedule
no later than May 28. The prehearing conference was held on May 20. In May 28,
instead of filing a proposed procedural schedule, the parties filed a unanimous
stipulation and agreement.

The stipulation and agreement clarifies the purpose and scope of the AAO
requested by MGE, and explains why an AAO is appropriate. It also specifies the
terms of the requested AAO. In addition, the stipulation and agreement provides
that the AAO will not permit deferral of legal fees or other incremental costs MGE
incurredin seeking legal review of the emergency rule. MGE also agrees thatonce
the Commission's approval of the stipulation and agreementbecomesfinal, it will
dismiss, with prejudice, its circuit court case challenging the emergency rule. On
June 6, Staff filed suggestions in support of the stipulation and agreement.

In the stipulation and agreement, contingent upon the Commission's accep-
tance of the stipulation and agreement, the parties waive their rights to cross
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examine witnesses, to present oral argument or briefs, to have the transcript read
by the Commission, andtojudicial review. The Commission hasthe legal authority
to accept a stipulation and agreement as offered by the parties as a resolution of
issues raised in this case, pursuant to Section 536.060, RSMo 2000.

Therequirementforahearingis metwhenthe opportunity for hearing hasbeen
provided and no proper party has requested the opportunity to present evidence.
Since no one has requested a hearing, the Commission may grant the relief
requested based on the stipulation and agreement.

After reviewing the unanimous stipulation and agreement of the parties and
Staff's suggestionsin support of that stipulation and agreement, the Commission
finds that the unanimous stipulation and agreement filed on May 28 should be
approved. Accounting authority orders such asthe one describedinthe stipulation
and agreement are expressly authorized by 4 CSR 240-13.055(13)(F). Granting
MGEthe AAO describedinthe unanimous stipulationand agreementis consistent
with the emergency amendment, and will not be detrimental to the public interest.

IT IS THEREFORE ORDERED:
1. That the Unanimous Stipulation and Agreement filed on May 28, 2002, is approved.

2. Thatthe application for an Accounting Authority Order filed by Missouri Gas Energy
on February 8, 2002, as revised on February 26, 2002, is granted, and Missouri Gas Energy
is authorized to maintain on its books a regulatory asset. The regulatory asset will include
all prudently incurred incremental expenses and incremental revenues that are caused by
MGE's reinstatement of customers or assistance to customers threatened by disconnection,
on or after February 27,2002, in compliance with certain provisions of 4 CSR 240-13.055(13)
between February 27, 2002 and March 31, 2002, and all prudently incurred incremental
expenses caused by other tasks associated with preparing to comply with the amended rule
between the effective date of 4 CSR 240 13.055(13) and March 31, 2002. Deferral of
incremental expense and revenue impacts associated with this regulatory asset may be
booked through a period ending no later than September 30, 2003.

3. That the regulatory asset authorized in Ordered Paragraph 2 may remain on the
books of Missouri Gas Energy until the effective date of a Report and Order in its next general
rate case.

4. That any amounts deferred pursuant to the authority granted herein are subject to
review in subsequentrate proceedings for prudence and verification of the incremental nature
of the costs in question.

5. That this order shall become effective on June 23, 2002.
6. That this case may be closed on June 24, 2002.

Simmons, Ch., Murray, Lumpe and Forbis, CC.,
concur Gaw, C., dissents

Woodruff, Senior Regulatory Law Judge

Editor's Note: The Stipulationand Agreementinthis case has notbeen published.
If needed, this documentis available in the official case files of the Missouri Public
Service Commission.
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CONCURRING OPINION OF COMMISSIONER KELVIN SIMMONS

ljoininthe decision of the Commission only because | believe that4 CSR 240-
13.055(13)(F) requires the Commission to grant an Accounting Authority Order
(AAO) to Missouri Gas Energy. | write separately to express my displeasure at
MGE's decision to oppose the application of the emergency rule throughout most
of the winter heating season. By its opposition and delay, MGE deprived its
customers, who were hard hit by high natural gas prices last year, of the benefits
of the emergency cold weather rule.

MGE seems to almost attempt to hold this Commission hostage by suggest-
ing the granting of the AAO would give MGE a reason to drop its appeal of the
Commission's promulgation of an emergency amendment to the Cold Weather
Rule. This is aquid pro quo that | frown upon.

I believe thatthe Commissiondoesindeed have authority to promulgate arule
such as the emergency amendment to the Cold Weather Rule that MGE is
contesting. By approving the stipulation and agreement in this case, we will not
settle the question that MGE has raised about our authority.

In the Matter of the Tariff Filing of Missouri State Discount
Telephoneto Add Exchanges for BPS Telephone Company,
Chariton Valley Telephone Corporation, and Mid Missouri
Telephone Company to Reflect Newly Authorized Exchanges
as per Recently Approved Interconnection Agreements.

Case No. TT-2002-1097
Decided June 18, 2002

Telecommunications §8. The Commission denied the Office of the Public Counsel's motion
to suspend a tariff and for evidentiary hearing and approved the tariff where the tariff, filed
by Missouri State Discount Telephone, proposed to add additional exchanges to its area of
operation.

ORDER CONCERNING MOTION TO SUSPEND TARIFF

On May 30, 2002, the Office of the Public Counsel filed its Motion to Suspend
Tariffand Request for Evidentiary Hearing directed at a tariff filed by Missouri State
Discount Telephone in order to add additional exchanges to area of operation.
Public Counsel asserts that Discount Telephone's tariff amendment of its autho-
rized service areais "in effect an application for a modification and amendment to
its certificate of service authority under Section 392.410.5, RSMo, to include
additional geographic areas and exchanges of a different incumbent local ex-
change company."”

Public Counsel's motion in this case relates to another case now before this
Commission: InMarch, 2002, BPS Telephone Company filed a notice ofits election
of price cap regulation status under Section 392.245.2, RSMo; BPS may elect this
status under the law if at least one alternative local service provider is certificated
to operate within its service area and is actually providing such service. Public
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Counseldevotes mostofits motioninthis case toits discussion ofthe relationship
between the tariff under consideration here and the notice referred to above. BPS
cites the certification and operation of Discount Telephone within its service area
as justification for its election of price cap regulation status.

Public Counsel states:

It now appears from the proposed tariff that Missouri State
Discountwas not certified to provide service in BPS exchanges.
If such service was actually being provided, Missouri State
Discount Telephone was unlawfully operating in exchanges
for which it had no Commission authority to operate and was
not certified to provide service. Since the certification and
operation of Missouri State Discount Telephone in BPS ex-
changes served as the triggering event for BPS's election for
price cap regulation, the Commission should suspend the
tariff and investigate the facts and Missouri State Discount
Telephone's non-compliance with law.

OnJune 4, Missouri State Discount Telephone filed its Suggestions in Oppo-
sition to Public Counsel's Motion to Suspend Tariff. Therein, Discount Telephone
statesthatits purposeinfiling the proposed amended tariff sheetsis simply to note
the exchanges of three companies with whom Discount Telephone has recently
obtained Commission-approved interconnection agreements. By adding themto
its tariff, Discount Telephone will be legally authorized to operate in those service
areas. Discount Telephone points out that Public Counsel's interest in the price
capregulation status of BPS Telephone Company has nothing to do with the tariffs
under consideration in this case. Discount Telephone further points out that the
concerns stated by Public Counsel are now the subject of a separate contested
case proceeding. Inthe past, Discount Telephone hasamendeditstariffstoreflect
interconnection agreements reached with various carriers and it avers that it is
simply doing the same thing now. Discount Telephone further points out that Public
Counsel makes no complaintregarding the format, purpose, or content of the tariff
atissue in this case. Because there is no defect on the face of the tariff at issue
in this case, Discount Telephone asserts it has a right to receive approval by this
Commission of the tariff.

On June 7, 2002, the Staff of the Missouri Public Service Commission filed its
Recommendation and Memorandum in this matter. Staff states thatthe Commis-
sion granted a certificate to Discount Telephone on March 16, 2001, in Case No.
TA-2001-334. Thatcertificate authorized Discount Telephoneto provide basiclocal
telecommunications services throughout the state of Missouri. The certificate
became effective, Staff states, on July 2, 2001, when Discount Telephone's tariff
became effective. That initial tariff authorized Discount Telephone to provide
services in listed exchanges of Southwestern Bell Telephone Company, ALLTEL
Missouri, Inc., and GTE Midwest Incorporated. Staff states further thatit disagrees
with Public Counsel's characterization of the tariff herein atissue as a request for
new certification. Staff advises the Commission to approve the tariff and to deny
Public Counsel's Motion to Suspend.
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In its Memorandum, also filed on June 7, 2002, Staff states that the proposed
tariff sheets meet the requirements of all applicable statutes and Commission
rules; consequently, Staff states, they should be approved. Stafffurther states that
the mattersraised by Public Counsel should be addressedinaseparate proceed-
ing.
On June 12, Public Counsel filed its reply. Public Counsel states that, "[b]y
suspending the tariff, the Commission can freeze the status quo and allow [sic] it
to address the issues." The issues Public Counsel refers to consist primarily of
"a significant allegation of overearnings against BPS Telephone Company." By
electing price cap status, BPS will escape Commission scrutiny of its earnings and
its allegedly inflated rates would be beyond review. Public Counsel states, "[t]he
PSC may foreclose its ability to investigate the alleged overearnings of BPS by
allowing this tariff to become effective.”

The Commission has considered the motion filed by the Office of the Public
Counsel, the response filed by Discount Telephone, Staff's Memorandum and
Recommendation, and Public Counsel'sreply. The Commission has determined
that Public Counsel has not raised concerns which require that this tariff be
suspended and an evidentiary proceeding conducted. Public Counsel makes no
complaintaboutthe form, content or purpose of the tariff. Rather, Public Counsel's
concerns clearly relate only to matters which are already the subject of one ormore
other pending proceedings. Forthesereasons, the Commission determinesthat
Public Counsel's Motion should be denied and the tariff sheets approved.

IT IS THEREFORE ORDERED:

1. That the Motion to Suspend Tariff and Request for Evidentiary Hearing filed by the
Office of the Public Counsel on May 30, 2002, is denied.

2. That the proposed amended tariff sheets filed by Missouri State Discount Tele-
phone, Tariff File No. 200200981, are approved for service rendered on and after June 21,
2002. The specific tariff sheets approved are:

P.S.C. Mo. No. 1

2nd Revised Sheet No. 11, Canceling 1st Revised Sheet No. 11
2nd Revised Sheet No. 12, Canceling 1st Revised Sheet No. 12

3. That this order shall become effective on June 21, 2002.

4.  That this case may be closed on June 22, 2002.

Murray, Lumpe, Gaw, and Forbis,
CC., concur.
Simmons, Ch., not participating.

Thompson, Deputy Chief Regulatory Law Judge
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In the Matter of the Application of Citizens Electric Corporation
for Approval of Interim Rates, Subject to Refund, and for a
Permanent Rate Increase.

Case No. ER-2002-217
Decided June 18, 2002

Electric §20. The Commission found that in its totality, the stipulation and agreement of the
parties was reasonable in that it provided for just and reasonable rates.

Rates § 1. The Commission held that it had authority to accept a stipulation and agreement
as a resolution of the issues.

Rates §8. The Commission found thatin its totality, the stipulation and agreement of the parties
was reasonable in that it provided for just and reasonable rates.

REPORT AND ORDER APPROVING STIPULATION AND AGREEMENT

SYLLABUS: Thisorderapproves astipulationand agreementsubmitted by the
parties regarding a rate increase for Citizens Electric Corporation. The order also
authorizes Citizens to file tariff sheets and to comply with the terms of the
Unanimous Stipulation and Agreement.

On November 1, 2001, Citizens filed with the Commission proposed perma-
nent tariff sheets designed to increase revenues 13.9 percent, or $6,548,804
annually. Citizens stated that the increase was necessary to offset a January 1,
2002, increase in its costs for wholesale power by $4,665,565 annually, and
increases in other costs by $1,883,240 annually. Citizens' tariff bore an effective
date of December 1,2001. The generalrate increase tariff was suspended by the
Commission until September 30, 2002.

Citizensis a public utility engaged in providing electric service to approximately
24,000 customers in Ste. Genevieve, Perry, northern Cape Girardeau, and St.
Francois Counties in Missouri. The Missouri Public Service Commission has
jurisdiction over the services, activities, and rates of Citizens pursuant to Section
386.250 and Chapter 393, RSMo.

Citizens Electric Corporation is a uniquely situated entity. Like most of the
utilities that come before the Commission, it is a corporation established under
Chapter 351, RSMo. Unlike other corporate entities regulated by the Commission,
however, Citizens is structured such that it operates on a business plan similar to
acooperative electric corporation. Citizens' stockholders are also the consumers
ofthe power that Citizens sells. Citizens refersto these consumers as members.
Under Citizens' business plan, all revenues in excess of costs are returned to its
membersinthe form of capital credits. Because ofits business plan, Citizens has
many of the same characteristics of a rural electric cooperative.

Citizensdoes notgenerate any power. Citizens purchases all ofits power under
contracts in the wholesale energy market. Citizens recently completed negotia-
tions for a new purchased power agreement that increased the costs of its
wholesale power by 15 percent beginning January 1, 2002. The parties reached
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aunanimousagreementwithregardtotheinterimrate increase, and the Commis-
sionissuedits Order Approving Stipulationand Agreementon December 20, 2001.

On May 30, 2002, the parties jointly filed a unanimous stipulation and agree-
mentregarding the general rate increase. Stafffiled suggestionsin support ofthe
stipulation and agreement on June 7, 2002. On June 11, 2002, the Commission
held a hearing regarding the stipulation and agreement.

The parties agreed to the resolution of all issues and set forth the following
specific resolutions:

A That the Commission should approve revised electric tariff sheets for
Citizens thatreflect an overall revenue increase of $6,274,255 on an annual basis
exclusive of gross receipts and franchise taxes.

B. ThatbeginningJanuary 1,2003, therate ofinterestto be paid on customer
deposits will be equal to the prime lending rate plus one percentage point as
published in the Wall Street Journal for the last business day of the preceding
calendar year, except when the Commission's rules require otherwise.

C. ThatCitizens should be authorizedto file tariff sheets with an effective date
of October 1, 2002, in conformance with the tariff sheets attached as Exhibit 1 to the
Unanimous Stipulation and Agreement within ten days of this order.

D. That the Commission should authorize Citizens to implement the rate
increase on abilling month basis commencing with the first billing cycle on or after
November 1, 2002.

E. That Citizens has incurred no refund obligation for the interim rate
increase.

F.  That the Commission should direct Citizens to implement, for Missouri
financial reporting purposes only, effective January 1, 2003, the depreciation rates
contained in the document attached to the Unanimous Stipulation and Agreement
as Exhibit 2.

G. That Citizens will continue to keep its accounting records regarding
depreciation expense and accumulated provision for depreciation in accordance
withthe Rural Utilities Service (RUS) accounting guidelines. However, Citizens will
use the depreciation rates in Exhibit 2, attached to the Unanimous Stipulation and
Agreement, for Missouri financial reporting purposes (i.e., the Annual Report
Citizens files with the Commission). Citizens will maintain these records by
applying the depreciation rates to the month-end plant balances and total the
resulting monthly amountsin orderto determine the Missouriregulatory deprecia-
tionexpense forthereporting period. To determine the netsalvage/costofremoval
separate expense item, Citizens will total the annual salvage cost and subtractthe
total annual cost of removal. An annual reconciliation will be made on the Annual
Report Citizens files each April with the Commission. In addition, Citizens will
disaggregate the year end accumulated provision for depreciation balance into
reserve balances that correspond to the plant cost accounts. The annual disag-
gregation will be determined by an allocation method based upon year-end gross
plant balances weighted by their depreciation rates shown in Exhibit 2. Citizens
will attach this disaggregation annually to the Annual Report it submits to the
Commission.
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H. ThatCitizenswill contactthe Commission's Energy Department Manager
by letter when material events occur in Citizens' progress toward developing its
power supply portfolio to address the expiration of its 2003 bulk power and 2006
full requirements contracts. Citizens will provide RFP information to the Staff in
advance of the issuance of the RFP.

I That Citizens will provide to Staff by April 1st of each year its peak demand
and energy forecasts, capacity plans and transmission and distribution plans.
Citizens and Staff agree to meet annually, either in person or via teleconference,
todiscussthese plans and forecasts. The firstannual meeting will be held in April
of 2003.

J.  That Citizens will continue to submit monthly surveillance data reports
with the Staff of the Commission's Financial Analysis Department. Citizens'
monthly surveillance datareports will continue toreflect RUS'accounting methods
with a footnote that an annual reconciliation will be made for Missouri financial
reporting of depreciation methods.

K.  That the rate design for the proposed permanent rates were previously
agreedto and approved by the Commission in its Order Approving Stipulation and
Agreement issued December 20, 2001.

The Commission hasthe legal authority to acceptastipulation and agreement
as offered by the parties as a resolution of issues raised in this case! The
requirement for a hearing is met when the opportunity for hearing has been
provided and no proper party has requested the opportunity to present evidence 2
Inthe Unanimous Stipulation and Agreement, the parties specifically waived their
rightstopresenttestimony, to cross-examine withesses, to presentoralargument
or briefs, to cross-examine withesses, to have the transcript read by the Commis-
sion, and to judicial review. Therefore, the Commission may grant the relief
requested based on the agreement.

The Commission has reviewed the verified application, the unanimous agree-
ment, Staff's suggestions in support of the agreement, and the sworn testimony
presented at the stipulation hearing. The Commission finds that in its totality, the
agreement is reasonable in that it provides for just and reasonable rates. The
Commission is adopting these methods of recovery and associated rates be-
cause they are part of the settlement as agreed by all the parties. These rates and
methods should not be considered precedent for any future findings by this
Commission. Thefacts of each case will determine theratesand methodsinfuture
cases.

The Commission will authorize Citizens to file revised tariff sheets for the
Commission's approval consistent with the agreement and in substantial con-
formance with the illustrative tariff sheets attached as Exhibit 1 to the Unanimous
Stipulation and Agreement. The Commission will also direct its Staff to file a
recommendation stating whether or not the tariff sheets, if filed, comply with the
Commission's order.

* Section 536.060, RSMo Supp. 2001.
2 State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.w.2d
494, 496 (Mo. App. 1989).
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IT IS THEREFORE ORDERED:

1. That the Unanimous Stipulation and Agreement filed on May 30, 2002, by Citizens
Electric Corporation, Mississippi Lime Company, the Staff of the Public Service Commission,
and the Office of the Public Counsel is hereby approved. The agreement is attached to this
order as Attachment 1.

2. That the tariff sheets filed by Citizens Electric Corporation on November 1, 2001,
(Tariff No. 200200512) are rejected.

3. That Citizens Electric Corporation is authorized to file revised tariff sheets in
conformance with the illustrative tariff sheets attached as Exhibit 1 to the Unanimous
Stipulation and Agreement, with an effective date of October 1, 2002.

4. That if tariffs have been filed, the Staff of the Missouri Public Service Commission
shall file a recommendation stating whether or not the tariffs are in compliance with the
Commission's order and should be approved. Staff shallfile its recommendation no later than
July 29, 2002.

5.  That Citizens Electric Corporation is authorized to implement its rate increase on a
billing month basis as agreed by the parties in the Unanimous Stipulation and Agreement.

6. That Citizens Electric Corporation shall utilize the depreciation rates as set out in
Exhibit 2 of the Unanimous Stipulation and Agreement and as agreed by the parties in the
Unanimous Stipulation and Agreement.

7. That Citizens Electric Corporation shall comply with the other provisions of the
Unanimous Stipulation and Agreement, including system planning reporting and surveillance
reports.

8. That the procedural schedule, including the hearing set to begin July 1, 2002, is
canceled.

9. That this order shall become effective on June 28, 2002.

Simmons, Ch., Lumpe and Forbis,

CC., concur.

Murray, C., concurs, with concurring opinion attached.
Gaw, C., dissents, with dissenting opinion attached.

Dippell, Senior Regulatory Law Judge

Editor's Note: The Stipulationand Agreementinthis case has notbeen published.
If needed, this documentis available in the official case files of the Missouri Public
Service Commission.

CONCURRING OPINION OF COMMISSIONER CONNIE MURRAY

| do not believe it would serve a public purpose to delay Citizens’ rate

increase by rejecting the Stipulation and Agreement. | do, however, have serious
concerns about the treatment of the depreciation issue in the Agreement.

Atthe hearing on the Stipulation and Agreement, the Company witness

indicated that, for over fifty years, this company and all other cooperatives in the

nation have captured depreciation expense and accumulated depreciation in
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accordance with RUS guidelines. She indicated that she did not understand the
purpose of Staff'srequirementto treat net salvage differently for Missouri regulatory
purposes only, but that the company felt that it was an area it was willing to
compromise for purposes of settlement. She stated that Citizens has neverretired
major assets, so that the issue does not hold the same significance as it would
for larger utilities retiring major assets.

Staff witness, Adam, admitted that Staff’s position requiring expensing
of netsalvageisinoppositionto Commission Rule 4 CSR 240-20.030. He further
admitted that he is not aware of any proceeding to change the rule. Mr. Adam
indicated thathe spentadisproportionate amount oftime onthisissueinthis case
which, even at the time of filing his written testimony, he believed would settle. He
admitted that he used this case to promote his position on depreciation, even
though it was not that important to this particular case.

I am concerned that Staff has cited to other Commission-approved
Stipulations and Agreements to support Staff's position as to the depreciation
issue. Mr. Adam agreed at the hearing that he would not attempt to use this
Stipulation and Agreement to establish precedent. It is only with the express
understanding that approval of a Stipulation and Agreement makes no statement
as to Commission policy on any issue that | concur in the order to approve the
Stipulation and Agreement.

DISSENTING OPINION OF COMMISSIONER STEVE GAW

| respectfully dissent from this Report and Order Approving Stipulation and
Agreement principally because it reaffirms the granting of an order authorizing
interim rates without the finding of an emergency. It does so by finding that
customers are not entitled to a refund during the interim period.

While notrelevantto my decision, certain aspects of this case are worthy of note
surrounding the increase in generating costs to Citizens Electric Corporation
(Citizens) and to its customers. In the past, Citizens has chosen not to invest in
generation capacity. Thisdecisionleaves Citizen's customers completely subject
tothe swings ofthe wholesale market. Citizen’s managementtestified tothe need
toexamine otheroptions for the future to avoid being placed at suchrisk. Meanwhile
Citizens has attemptedto minimize thisrisk by electing to enterinto a 5-year contract
with an unregulated subsidiary of Ameren Corporation?.

This new generation contract causes the majority of the increase in the new
rates. Hopefully, forthe benefitofratepayers, Citizens willfind aless expensive and
long term way to secure generation capacity in the future.

% Itis interesting to note that according to Citizen’s witness Ameren’s regulated subsidiary,
AmerenUE, refused to bid on providing generation to Citizens even though it had done so for
many years at a significantly lower cost.
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In the Matter of Osage Water Company's Request for a Rate
Increase for Water Service Pursuant to the Public Service
Commission's Small Company Rate Increase Procedure.*

Case No. WR-2000-557
Decided June 20, 2002

Rates § 111. The Commission accepted the settlement agreement between Osage Water
Company and the Staff of the Commission. Osage began charging customers higher rates
before the Commission had granted Osage authority. The Commission closed the case after
Osage refunded overcharged amountsto all the customersitcould find. Forthe one customer
Osage could not find, the Commission allowed Osage to apply the refund to its costs of
administering the other refunds.

ORDER MAKING INTERIM RATES PERMANENT AND CLOSING CASE

Syllabus: The Commission makes Osage Water Company's interim rate
increase permanent, and closes the case.

Interim Rates: In the Report and Order issued March 29, 2001, that allowed
Osage Water Company to raise its rates, the Commission determined that those
rates should be interim until Osage resolved certain issues that were noted in the
Disposition Agreement between Osage and the Staff of the Commission. A
number of reports have been filed on the status of the resolution of those issues,
both by Osage and by the Staff. On May 17, 2002, the Staff filed a report in which it
concluded:

that the Company now complies with all provisions of the
Disposition Agreement. The Stafftherefore recommends that
the Commission allow the Company to remove the "condition
statements" from its rate tariff sheet, thereby making perma-
nentthe interim rate increase that the Commission approved
on March 29, 2001.

Overcharges: In an order issued November 6, 2001, the Commission found
that Osage Water Company began charging its customers higher rates before it
was authorized to do so and ordered Osage to lower its rates to the previously-
authorized level for a period of time in order to make customers whole for the
unlawful overcharges. In response to a request by Osage, the Commission
allowed Osage to make refunds to customers that were overcharged.

Both the Staff and Osage have filed a number of reports about this issue. On
May 15, Staff filed a report in which it concluded that the refunds had been
accomplished in compliance with the Commission's order, with the following
exception:

* See pages 000 and 000, Volume 10, MPSC 3d for other orders in this case.
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Paragraphs 1 and 2 of the Second Report are silent on the
issue of what will be done with the refund monies that the
Company is not able to refund to its former customers. As a
result, the Staff recommends that the Commission order the
Company to submit to the Commission a plan for the dispo-
sition of such refund monies.

The Staff also takes issue with allowing a particular former customer, Pizza Hut,
to waive its refund in lieu of paying for alleged damage to Osage's water system.
Staff has a concern that Osage and the customer reached this agreement orally.
Staff is also concerned that it does not know whether the amount of the refund is
comparable to the cost of the damage to Osage's system. Because Osage and
the customer have reached an agreement, the Commission is satisfied with the
resolution of this issue.

OnJune 3, Osage filed areport that outlined the way in which it treated refunds
to customers thatit has been unable to locate. Osage stated that it has only been
unable to locate one customer, who is due a refund of approximately $50. Osage
suggestedthatitbe allowed to cease efforts to locate that customer, and apply that
money tothe costof administeringthe refund procedure. Osage also asksthatthis
case be closed since all issues have been resolved.

No party objected to Osage's proposed treatment of the one remaining refund,
or to its request that the case be closed. Since refunds have been made to the
majority of customers, and only one customer has notreceived his refund, and that
refundisrelatively small, the Commissionwillaccept Osage's proposal. Thereare
no remaining issues, and this case may be closed.

IT IS THEREFORE ORDERED:

1. That the interim rate increase that the Commission approved on March 29, 2001, is
made permanent.

2. That Osage Water Company shall file new tariff sheets that show that the rates are
permanent and not interim.

3. That this order shall become effective on June 30, 2002.
4. That this case may be closed on July 1, 2002.

Simmons, Ch., Lumpe, and Forbis, CC., concur.
Murray, C., dissents.

Gaw, C., not participating.

Mills, Deputy Chief Regulatory Law Judge
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In the Matter of the Application of GTE Midwest Incorporated,

d/b/a Verizon Midwest, for Review and Reversal of North

American Number Plan Administrator's Decision to Withhold
Numbering Resources.

Case No. TO-2002-481
Decided June 20, 2002

Telecommunications §7. Determining that GTE Midwest Incorporated, d/b/a Verizon
Midwest demonstrated "verifiable need" need for additional numbering resources and that
Verizon "had exhausted all other available remedies", the Commission overrode the determi-
nation of the North American Number Plan Administrator to deny such additional numbering
resource.

ORDER GRANTING ADDITIONAL NUMBERING RESOURCES

On April 8, 2002, GTE Midwest Incorporated, doing business as Verizon
Midwest, filed its Application and Motion for Expedited Treatment, seeking an Order
of the Commission reversing the decision of the North American Number Plan
Administrator to deny Verizon's request for additional humbering resources.
Verizon sought these resources in order to meet the needs of its customer,
Kanakuk Kamps, for 2,000 numbers in four sequential blocks. In its application,
Verizon states that it submitted a Central Office Code (NXX) Assignment Request
to the Administrator on March 14, 2002. Verizon notes that this request was
somewhat unusual because all of the numbers must be available within a single
central office and none can begin with either a"1" ora "0."

Verizon statesthatitsubmitted the requestas required by the Administratorand
included all necessary supporting documentation. Nonetheless, on March 27,
2002, the Administrator denied Verizon's request on the grounds that Verizon had
not met the rate-center-based months-to-exhaust criteria set out in the Central
Office Code Guidelines. Verizon asserts that the Commission has authority to
override the decision of the Administrator pursuant to the decision of the Federal
Communications Commission in its Number Resource Optimization Docket,
issued on March 31, 20001

On April 23, 2002, the Commission issued its Order Directing Notice, setting
aninterventiondeadline of May 9, 2002. Norequests forintervention were received.

Meanwhile, on April 26, 2002, the Staff of the Missouri Public Service Commis-
sion filed its Recommendation and Memorandum. Therein, Staff states that the
Commission should grant Verizon's request and enter its Order overriding the
decision ofthe North American Number Plan Administrator. Staff states furtherthat
Verizon has currently exhausted about 89 percent of its numbering resources

*Number Resource Optimization, Reportand Order, CC Docket No. 99-200, FCC No. 00-104,
at Appendix A; see also 47 C.F.R. 52.15(g)(3)(iv)(Attachment D).
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compared tothe threshold federal standard for requesting additional resources of
60 percent. Furthermore, Staff states that the 6,212 codes currently available to
Verizon are not sequential as requested by their customer, Kanakuk Kamps.
Without additional number resources, Verizon cannot meet the needs of its
customer, Kanakuk Kamps.

No requests for intervention have been received and no party has requested
a hearing. The requirement for a hearing is met when the opportunity for hearing
has been provided and no proper party has requested the opportunity to present
evidence. Since no one has requested a hearing, the Commission may grant the
relief requested based on the verified application.?

The Code of Federal Regulations provides, in pertinent part:3

The NANPA shallwithhold numberingresourcesfromany U.S.
carrier that fails to comply with the reporting and numbering
resource application requirements established in this part. *
* * The carrier may challenge the NANPA's decision to the
appropriate state regulatory commission. The state commis-
sion may affirm, or may overturn, the NANPA's decision to
withhold numbering resources from the carrier based on its
determination that the carrier has complied with the reporting
and numbering resource application requirements herein.
The state commission also may overturn the NANPA's deci-
sion to withhold numbering resources from the carrier based
on its determination that the carrier has demonstrated a
verifiable need for numbering resources and has exhausted
all other available remedies.

OnJune 12,2002, the Commission issued its Order Directing Filing, request-
ing its Staff to provide additional explanation as to one aspect of its recommenda-
tion in this case, that the requested number resources take the form of two blocks
of 1,000 sequential numbersratherthanfourblocks of 500. Stafffileditsresponse
on June 19, explaining that the change is necessary to conserve numbers.
Beginningin calendaryear 2003, when number conservationisinitiatedinthe 419
areacode, providerswillberequiredto surrenderunusedblocks of 1,000 numbers.
By assigning numbersto Verizonin four blocks of 500, as many as 4,000 numbers
willbelostas carriers are notrequiredto surrenderunused numbersinany partially
used - or"contaminated" -- thousand-numberblock. Thus, assignmentinthe form
of two blocks of 1,000 will potentially conserve as many as 2,000 numbers.

The Commission has reviewed the verified Application and Staff's two Recom-
mendations and Memoranda. The Commission has determined that Verizon has
demonstrated a "verifiable need" for the numberingresourcesinquestion andthat
it has "exhausted all other available remedies." The record shows that the

2State exrel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commisison, 776 S.W.2d
494, 496 (Mo. App., W.D. 1989).

® Regulation 47 C.F.R. Section 52.15(g)(4). "NANPA" is North American Number Plan
Administrator.
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numbering resources available to Verizon are insufficient to meet the needs of its
customer, Kanakuk Kamps. Forthesereasons, the Commission will override the
determination of the North American Number Plan Administrator. The Commis-
sionwill, asdirected by Staff, order Verizonto assignthe numbersintwo sequential
blocks of 1,000.

IT IS THEREFORE ORDERED:

1. That the Application and Motion for Expedited Treatment filed on April 8, 2002, by
GTE Midwest Incorporated, doing business as Verizon Midwest, is granted.

2. That the North American Number Plan Administrator shall provide numbering
resources to GTE Midwest Incorporated, doing business as Verizon Midwest, in two blocks
of 1,000 sequential numbers.

3. That GTE Midwest Incorporated, doing business as Verizon Midwest, shall assign
telephone numberstoits customer Kanakuk Kamps in two blocks of 1,000 sequential telephone
numbers.

4, That this Order shall become effective on June 30, 2002.
5. That this case may be closed on July 1, 2002.

Simmons, Ch., Murray, Lumpe,
Gaw, and Forbis, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge




TXU ENERGY SERVICES & SCHREIBER FOODS V. MGE 333
11 Mo. P.S.C. 3d

TXU Energy Services, Inc.,and Schreiber Foods, Inc., Petition-
ers, v. Missouri Gas Energy, a Division of Southern Union
Company, Respondent.

Case No. GC-2001-593
Decided June 27, 2002

Gas 833. The Commission dismissed a complaint moving the Commission to invalidate an
unauthorized use charge imposed by Missouri Gas Energy on Schreiber Foods and to require
that Missouri Gas Energy issue an adjustment to Schreiber.

APPEARANCES

Donald C. Otto, Jr., Attorney at Law, 901 Missouri Boulevard, Jefferson City,
Missouri 65101, for Petitioners TXU Energy Services, Inc., and Schreiber Foods,
Inc.

Gary W. Duffy, Esq., Brydon, Swearengen & England, P.C., 312 East Capitol
Avenue, Post Office Box 456, Jefferson City, Missouri 65102-0456, for Respondent
Missouri Gas Energy, a Division of Southern Union Company.

Lera L. Shemwell, Associate General Counsel, Missouri Public Service
Commission, Post Office Box 360, Jefferson City, Missouri 65102, for the Staff of
the Missouri Public Service Commission.

REGULATORY LAW JUDGE: Kevin A. Thompson, Deputy Chief.

REPORT AND ORDER

Procedural History

Petitioners TXU Energy Services, Inc., and Schreiber Foods, Inc., filed their
Complainton April 20, 2001, and the Commission issued its Notice of Complaint
on May 9. Respondent Missouri Gas Energy, a division of Southern Union
Company, timely answered on June 7; Petitioners replied on June 27.

Following a prehearing conference on July 9, the Commission, on July 31,
adoptedthe procedural schedule proposed by the parties. The Commission also
adopted its standard protective order on that date. Accordingtothe Commission's
usual practice, the parties pre-filed written testimony for each witness. The parties
also filed an agreed list of issues for determination by the Commission and each
party filed a statement of its position on each issue.

Pursuant to the procedural schedule, the Commission convened an eviden-
tiary hearing on February 19, 2002. All parties were represented at the evidentiary
hearing. Atthe hearing, the parties waived their right to cross-examine witnesses
and submitted the case on the prefiled testimony. The Commission established
a schedule for post-hearing briefs and the last brief was filed on March 26. The
parties also filed proposed findings of fact and conclusions of law by April 3, 2002.
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Discussion

The parties jointly submitted a list of issues for determination by the Commis-
sion. Each party also submitted a statement of its position on each issue. Only
Staff provided any explanation of its position. In setting out the issues developed
by the parties and the parties' 