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PREFACE

This volume of the Reports of the Public Service Commission of
the State of Missouri contains selected Reports and Orders issued by
this Commission during the period beginning September 14, 2006
through May 22, 2007. It is published pursuant to the provisions of
Section 386.170, et seq., Revised Statutes of Missouri, 2000, as
amended.

The syllabi or headnotes appended to the Reports and Orders
are not a part of the findings and conclusions of the Commission, but
are prepared for the purpose of facilitating reference to the opinions. In
preparing the various syllabi for a particular case an effort has been
made to include therein every point taken by the Commission essential
to the decision.

The Digest of Reports found at the end of this volume has been
prepared to assist in the finding of cases. Each of the syllabi found at
the beginning of the cases has been catalogued under specific topics
which in turn have been classified under more general topics. Case
citations, including page numbers, follow each syllabi contained in the
Digest.
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REPORTS OF
THE PUBLIC SERVICE COMMISSION
OF THE
STATE OF MISSOURI

The Staff of the Missouri Public Service Commission, Complainant, v.
Hurricane Deck Holding Company, Chelsea Rose Land Owners Association,
Inc., Gregory D. Williams, Debra J. Williams, and Charles H. Williams,
Respondents.*

Case No. WC-2006-0303

Sewer §4. The Commission granted without prejudice Staff's recommendation to dismiss the
complaint alleging that Hurricane Deck Holding Company violated §393.190.1 by transferring
the water and sewer systems serving the Chelsea Rose Service Area from Hurricane Deck
Holding Company to Chelsea Rose Land Owners Association without having obtained
authorization from the Commission.

Water §4. The Commission granted without prejudice Staff's recommendation to dismiss the
complaint alleging that Hurricane Deck Holding Company violated §393.190.1 by transferring
the water and sewer systems serving the Chelsea Rose Service Area from Hurricane Deck
Holding Company to Chelsea Rose Land Owners Association without having obtained
authorization from the Commission.

ORDER DISMISSING RESPONDENTS CHELSEA ROSE LAND
OWNERS ASSOCIATION, INC., GREGORY D. WILLIAMS, DEBRA J.
WILLIAMS, AND CHARLES H. WILLIAMS, AND DISMISSING COUNT

IV OF STAFF’S COMPLAINT

Issue Date: September 14, 2006 Effective Date: September 20, 2006

The Staff of the Commission filed a complaint against Hurricane Deck Holding
Company, Chelsea Rose Land Owners Association, Inc., Gregory D. Williams,
Debra J. Williams, and Charles H. Williams on January 23, 2006. On August 31, the
Commission issued an order granting in part and denying in part Staff's motion for
summary determination. That order granted Staffs motion for summary

determination regarding Counts I, II, Ill, and V of its complaint, as applied to
Hurricane Deck Holding Company. The order denied summary determination
regarding Counts |, 11, lll, and V of Staff's complaint as applied to Chelsea Rose

Land Owners Association, Gregory D. Williams, Debra J. Williams, and Charles H.
Williams. The Commission also denied summary determination regarding Count IV
of Staff's complaint as applied to all respondents.

Because the denial of summary determination did not entirely resolve Staff's
complaint, the Commission ordered Staff to file a pleading by September 11,
indicating whether it intended to present evidence to prove the allegations against
the respondents for which summary determination was denied. Staff responded on

*This case was appealed to the Missouri Court of Appeals (WD70299) and affirmed. See 302
S.W.3d 786 (Mo. App. W.D. 2010).
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September 7 with a motion asking leave to dismiss its complaint as to Chelsea Rose
Land Owners Association, Gregory D. Williams, Debra J. Williams, and Charles H.
Williams, and to dismiss Count IV of its complaint as to all respondents.

Commission rule 4 CSR 240-2.116(1) provides that a complainant may dismiss
its complaint by leave of the Commission. The Commission’s leave and Staff's
motion to dismiss will be granted.

With the dismissal of the remaining complainants and the unresolved count, the
Commission’s August 31 Order Granting in Part and Denying In Part Staff's Motion
for Summary Determination becomes a final resolution of Staff's complaint. As a
result, that order is no longer interlocutory and may be appealed. Staff may proceed
to file a petition in Circuit Court as authorized by that order.

IT IS ORDERED THAT:

1. Staff's complaint against Chelsea Rose Land Owners Association, Gregory
D. Williams, Debra J. Williams, or Charles H. Williams is dismissed without
prejudice.

2. Count IV of Staff's complaint is dismissed without prejudice.

3. This order shall become effective on September 20, 2006.

Davis, Chm., Murray, Gaw,
Clayton and Appling, CC., concur

Woodruff, Deputy Chief Regulatory Law Judge

*NOTE: The Commission, in an order issued on September 19, 2006, denied a motion for
rehearing in this case. See page 582, Volume 14, MPSC 3d for another order in this case.
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In the Matter of the Application of Northwest Missouri Cellular Limited
Partnership for Designation as a Telecommunications Company Carrier
Eligible for Federal Universal Service Support Pursuant to §254 of the
Telecommunications Act of 1996.

Case No. TO-2005-0466

Telecommunications. §14.1. The Commission designated Northwest Missouri Cellular
Limited Partnership as a Telecommunications Company Carrier Eligible for Federal Universal
Service Fund purposes pursuant to § 254 of the Telecommunications Act of 1996.

APPEARANCES

Paul S. DeFord, Lathrop & Gage L.C., 2345 Grand Boulevard, Kansas City,
Missouri 64108, for Northwest Missouri Cellular Limited Partnership.

Charles Brent Stewart, Stewart & Keevil, L.L.C., 4603 John Garry Drive, Suite 11,
Columbia, Missouri 65203, for Spectra Communications Group, LLC, d/b/a
CenturyTel, and CenturyTel of Missouri, LLC, d/b/a CenturyTel.

W.R. England, lil, and Sondra B. Morgan, Brydon, Swearengen & England,
312 East Capitol Avenue, Post Office Box 456, Jefferson City, Missouri
65102-0456, for Holway Telephone Company.

Robert J. Gryzmala, Deputy Counsel, Southwestern Bell Telephone, L.P., d/b/a
AT&T Missouri, One AT&T Center, Room 3516, St. Louis, Missouri 63101, for
Southwestern Bell Telephone, L.P., d/b/a AT&T Missouri.

Michael F. Dandino, Deputy Public Counsel, Office of the Public Counsel, Post
Office Box 2230, Jefferson City, Missouri 65102, for the Office of the Public
Counsel and the public.

William K. Haas, Deputy General Counsel, Missouri Public Service Commission,
Post Office Box 360, Jefferson City, Missouri 65102, for the Staff of the Missouri
Public Service Commission.

REGULATORY LAW JUDGE:Nancy Dippell, Deputy Chief Regulatory Law
Judge.

REPORT AND ORDER
Issue Date: September 21, 2006 Effective Date: October 1, 2006

Syllabus:This order grants Northeast Missouri Cellular Limited Partnership’s
(NWMC) application for status as an eligible telecommunications carrier (ETC) for
federal universal service fund (USF) purposes.

Procedural History

On June 3, 2005, NWMC filed an application for designation as an eligible
telecommunications carrier for federal universal service fund purposes under
Section 254 of the Telecommunications Act of 1996. NWMC sought ETC
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designation throughout its FCC-licensed service area’ in Missouri with respect to all
local exchange carrier wire centers in NWMC’s FCC-licensed service area with the
exception of the Pattonsburg wire center.?

NWMC seeks ETC designation in the entire study areas of the rural telephone
companies: Rock Port Telephone Company, Holway Telephone Company, IAMO
Telephone Company, lowa Telecom Services, d/b/a lowa Telecom — North, and
Oregon Farmers Mutual Telephone Company. In addition, NWMC seeks ETC
designation in portions of the rural study areas of the rural telephone companies:
Alltel Missouri, Inc., Grand River Mutual Telephone Corporation, and Sprint
Missouri, Inc. NWMC also seeks ETC designation in the non-rural telephone
company area served by Southwestern Bell Telephone, L.P., d/b/a AT&T Missouri,
with respect to the Stanberry wire center.

Grand River initially intervened, but later withdrew from the case. Spectra
Communications Group, LLC, d/b/a CenturyTel, and CenturyTel of Missouri, LLC
(collectively referred to as “CenturyTel”), Holway, and AT&T Missouri intervened in
opposition to NWMC’s request for ETC designation. The Office of the Public
Counsel and the Staff of the Missouri Public Service Commission also oppose the
application.

The parties filed prehearing briefs on May 24, 2006. An evidentiary hearing
was held on May 31, 2006. On July 11, 2006, the parties, with the exception of the
Office of the Public Counsel, filed post-hearing briefs. Exhibit 14, containing
NWMC'’s privacy policy, was filed after the hearing. There was no objection to the
exhibit and it is hereby admitted into the record.

Overview

Under Section 214(e)(1) of the Communications Act of 1934, as amended by
the Telecommunications Act of 1996, a telecommunications carrier may be
designated as an eligible telecommunications carrier and thereby receive universal
service support so long as the carrier, throughout its service areas: (a) offers the
services that are supported by Federal universal service support mechanisms under
Section 254(c) of the Act, either using its own facilities or a combination of its own
facilities and resale of another carrier's services (including services offered by
another ETC); and (b) advertises the availability of and charges for such services
using media of general distribution.

Section 54.201(b) of the Code of Federal Regulations states that the
Commission shall, on its own motion or upon request, designate a common carrier
an ETC so long as the carrier meets the requirements of Section 54.201(d), which
restates the requirements found in Section 214(e)(1) of the Act. Section 214(e)(2) of
the Act and Section 54.201(c) of the Federal Communication Commission’s rules
state that the Commission may, in the case of an area served by a rural telephone
company, and shall, in the case of all other areas, designate more than one
common carrier as an ETC for a service area the Commission designates, provided
each additional requesting carrier satisfies Section 214(e)(1) of the Act and

' Also known as a Cellular Geographic Service Area (CGSA).
2 Exhibit 5, Direct Testimony of Jonathon D. Reeves, Appendix C.
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Section 54.201(d) of the FCC’s rules. Before designating an additional ETC for an
area served by a rural telephone company, the Commission shall find that such
designation is in the public interest.

The FCC set out additional requirements for the ETC designation process inits
Designation Order® The requirements are that the applicant must:

(1)Provide a five-year plan demonstrating how high-cost universal service
support will be used to improve its coverage, service quality or capacity in every wire
center for which it seeks designation and expects universal service support;

(2)Demonstrate its ability to remain functional in emergency situations;

(3)Demonstrate that it wili satisfy consumer protection and service quality
standards;

(4)Offer local usage plans comparable to those offered by the incumbent local
exchange carrier in the areas for which it seeks designation; and

(5)Acknowledge that it may be required to provide equal access if all other
ETCs in the designated area relinquish their designations pursuant to section
214(e)(4) of the Act.*

The FCC also set out the analytical framework that the FCC will use to
determine whether the public interest would be served by granting the applicant an
ETC designation. The state utility commissions were encouraged by the FCC fo
apply the same type of fact-specific analysis when determining whether the public
interest would be served. The state commissions were encouraged to consider the
benefits of increased consumer choice, and the unique advantages and
disadvantages of the competitor’s service offering.’

In addition, the Commission has set out its own rule regarding applications for
ETC designation at4 CSR 240-3.570. The Commission’s rule adopts the minimum
requirements and the analytical framework suggested by the FCC in its Designation
Orderwith a few additional requirements. The Commission’s rule also only requires
a two-year build-out plan.® Thus, by analyzing NWMC's compliance with the
Commission’s ETC rule, the Commission is assured that the applicant has met all
the necessary qualifications for ETC designation. This case is the first time the
Commission has decided an ETC designation case under this new rule.

Findings of Fact

The Missouri Public Service Commission, having considered all of the
competent and substantial evidence upon the whole record, makes the following
findings of fact. The Commission in making this decision has considered the
positions and arguments of all of the parties. Failure to specifically address a piece
of evidence, position or argument of any party does not indicate that the

® In the Matter of Federal-State Joint Board on Universal Service, Report and Order, CC
Docket No. 96-45, (March 17, 2005).

* Designation Order, para. 2.
° Designation Order, para. 41.
® 4 CSR 240-3.570(2)(A)2.
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Commission has failed to consider relevant evidence, but indicates rather that the
omitted material was not dispositive of this decision.

Northwest Missouri Cellular

NWMC is licensed by the FCC to provide commercial mobile radio service in
the rural counties of Atchison, Gentry, Holt, Nodaway, and Worth within the state of
Missouri, under FCC Call Sign KNKN816.” NWMC is a Missouri partnership.
NWMC is not certificated to provide telecommunications services in Missouri by this
Commission.

NWMC has requested ETC designation for the following wire centers:
Stanberry, Albany, Grant City, Allendale, Barnard, Conception Junction, Denver,
Darlington, Gentry, Graham, New Hampton, Parnell, Ravenwood, Sheridan,
South Hamburg Missouri, Watson, Rock Port, Fairfax, Westboro, Tarkio, Craig,
Mound City, Elmo, Burlington Junction, Skidmore, Maitland, Oregon, Maryville,
Pickering, Hopkins, Clearmont, South Bradyville Missouri, and King City.

The Intervenors

All of the intervenor companies are incumbent local exchange companies
(ILEC) that provide basic local and other telecommunications services in their
respective service areas, as certificated by the Commission and pursuant to
Commission approved tariffs. Each is a carrier of last resort and is an ETC
providing service to the public throughout its respective service area. In addition,
five other wireless carriers currently provide service in the area for which NWMC
seeks ETC designation.? No evidence was presented to show that any residents in
the service areas of the incumbents are being denied access to the public switched
network or service in the incumbents’ service areas.

Service Offerings of NWMC

NWMC produced the testimony of three witnesses regarding its service
offerings. NWMC alleges that it provides, or will provide, all the required service
offerings and no party contested that NWMC provides: voice-grade access to the
public switched network; local usage; dual tone multi-frequency signaling or its
functional equivalent; single-party service or its functional equivalent; access to
emergency services; access to operator services; access to interexchange service;
access to directory assistance; and toll limitation for qualifying low-income
consumers. With regard to these services, the Commission finds that NWMC offers
or will offer the core services and functions required by an ETC.

In addition, NWMC will advertise the availability of and charges for these core
services, using media of general distribution. NWMC will also advertise the
availability of Lifeline and Link-Up services to qualifying customers and take steps to
comply with the advertising requirement in 47 U.S.C. § 254(c).’

"Ex. 5, p. 3, Ins. 8-12.
® Exhibit 10, Rebuttal Testimony of William J. Warinner, p. 45.
°Ex. 2, p. 5-6.
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Compliance with 4 CSR 240-3.570 — Uncontested Items

NWMC provided testimony showing that it complied with certain provisions of
the Commission’s ETC rule. No party contested the fact that NWMC provided the
populations affected by construction plans, its existing tower locations, and an
estimated budget There was also no contest to NWMC'’s allegations that it will:
advertise the availability of its services and the charges for those services; " provide
Lifeline and Lmk Up discounts and that it will advertise those discounts
approprlately, provide equal access if necessary,13 and follow the Cellular
Telecommunications and Internet Association’s (CTIA) customer code.'* There was
also no contest to the fact that NWMC has provided a plan outlining the method for
handling unusual construction or installation charges. 'S NWMC will also abide by
the consumer privacy protection standards and applicable service quality standards
as provided by the federal rules.”® Therefore, the Commission finds that NWMC
provides, or will provide if granted ETC status, these uncontested items as set out in
4 CSR 240-3.570.

4 CSR 240-3.570(2)(A)1 — Intended Use of High-Cost Support

NWMC provided both written and oral testimony regarding the upgrades it
intends to make to its system over the next five years. Included in its written
testimony were Appendices F," G,"® H," M,* 0,%' and P,” which were intended to
comply with the requirements of 4 CSR 240-3.570(2)(A)1 for showing the intended
use of high-cost support, including detailed descriptions of construction plans with
start and end dates, populations affected by construction plans, existing tower site
locations, and estimated budgets. Appendices M and P include budget information
and year-by-year proposals for spending the USF support if ETC designation is
granted. Appendices F, G, H, and O show the current coverage and the proposed

% 4 CSR 240-3.570(2)(A)1.

" 4 CSR 240-3.570(2)(A)6.

'2 4 CSR 240-3.570(2)(A)7.

'® 4 CSR 240-3.570(2)(A)9.

' 4 CSR 240-3.570(2)(B).

'® 4 CSR 240-3.570(2)(C).

'® 4 CSR 240-3.570(A)8; 47 C.F.R. 64 Subpart U.
7 Ex. 5, Appendix F (Revised).
'® Ex. 5, Appendix G (Revised.
'® Ex. 5, Appendix H.

2 Ex. 3, Appendix M.

2 Ex. 6, Appendix O.

2 Ex. 4, Appendix E.
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coverage after the implementation of a five-year plan. Appendices D and E show
the population densities and changes.”

NWMC first filed its application while the Commission was in the process of
promulgating its ETC rule. It later supplemented its testimony in order to try to
comply with the provisions of the new rule. Because the Commission’s rule differs
slightly from the FCC’s requirements, NWMC submitted a five-year build-out plan,
the FCC requirement, instead of the two-year plan required by the Commission’s
rules. The submission of the five-year plan has caused some problems with NWMC
presenting its case. Holway argues that NWMC has failed to provide sufficient
details of its build-out plan and has failed to state starting and ending dates for the
construction. While the Commission prefers to receive as much detail as possible,
NWMC provides sufficient details for the Commission to make its decision.

The Appendices state the proposed plans’ beginning and ending dates as
“Year 1,” “Year 2,” etc., this is sufficiently specific for the Commission. The
Commission encourages any future applications or compliance filings to include as
specific information as possible, but given that NWMC could not know when, or if, its
ETC status would be granted, the general dates are sufficient. In addition, Staff did
not indicate that it had any difficulty in determining the proposed start and end dates
of the proposed upgrades in its review of the application. Furthermore, the
Commission will not punish NWMC for providing a five-year plan, which is
technically more detail than the rule requires.

4 CSR 240-3.570(2)(A)2 — Only USF Supportable Services

As stated above, NWMC filed a five-year plan instead of a two-year plan. The
plan is supposed to show how the USF support will be spent and that it will only be
used for USF supportable services. NWMC estimates receiving $1,468,614 in USF
support annually if its application is granted.?* Appendices M and P? are intended to
show how these funds will be spent.

Included in Year 1 figures is an expenditure for EVDO (Evolution Data Only).®
EVDO is a data service.” NWMC agrees that EVDO is not a USF supportable
service.”® Mr. Bundridge on behalf of NWMC testifies that USF support will “be used
to deploy and extend advanced wireless services including high-speed wireless data
through EVDO technology . . . to rural areas that would otherwise remain unserved
from this technology.”” This statement seems clear on its face that NWMC intends
to use USF monies to deploy EVDO, an unsupportable service. During cross-

# Appendix E also shows by implication (i.e., “24 months after support’) the ending dates of
the proposed new cell site locations.

 Exhibit 1, Direct Testimony of Kathryn G. Zentgraf, p. 15, Ins. 22-23.
% Ex. 3 and Ex. 4, respectively.

% Ex. 3, Appendix M; Ex. 4, Appendix P.

7 Tr. p. 50; Ex. 4, p. 5.

2 Tr. p. 50, Ins. 1-7.

®Ex. 4,p. 5, Ins. 8-11.
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examination and redirect examination at the hearing, however, Mr. Bundridge
attempted to clarify the company’s position.

Mr. Bundridge testified that the five-year budget submitted was a “rolling plan.”®
Because of the lack of certainty with the timing of matters, such as permits from the
Department of Natural Resources, NWMC has presented a plan for building new cell
cites and upgrading its facilities that could occur over the next five years, or, if the
USF money is available, some of those new sites and upgrades will be made in the
next 18 months to two years. NWMC committed to spending the USF monies only
on supportable services and understands that it will have to report those numbers to
the Commission on an annual basis under the new ETC rule.”

The Commission finds that NWMC'’s presentation of its five-year plan was
extremely confusing. However, the Commission recognizes that this is a new
process and that it may take several applications to get some clarity in the filings.
The Commission finds Mr. Bundridge’s explanation of why unsupportable EVDO
was included in the budget to be credible. The Commission finds that NWMC
intends to spend its USF support only on supportable services in the next two years.
At its annual certification, NWMC shall provide a budget which is clear and does not
contain items which are not supportable, or which would have been made
regardless of the USF support.

4 CSR 240-3.570(2)(A)(3) — Expenses Would Not Otherwise Occur

NWMC provided maps of the geographic coverage areas before and after its
proposed improvements. The maps were broken down on a wire center basis. The
appendices to the various testimony included projected dates for the improvements
as discussed above. NWMC also provided estimated budgets for the projects and
the estimated populations affected by the improvements.

AT&T Missouri argued that NWMC did not demonstrate any meaningful
improvement in signal coverage in the Stanberry wire center, or otherwise
demonstrate how funding will be used to further the provision of supported services
in that area.®® Thus, AT&T Missouri argues that this exchange should be excluded
from ETC designation.

NWMC provided the testimony of Jonathan D. Reeves to sponsor the maps
showing its current signal coverage® and the signal coverage after the
implementation of its proposed upgrades.* The coverage maps show current
“minimum signal coverage™ in green, and a lack of signal in white.** A “minimum
signal coverage” was defined by the witness during the in camera portion of the

* Ty p. 140.

¥ Tr. p. 165-166.

%2 AT&T Missouri’s Post-Trial Brief, p. 1 (filed July 10, 20086).

* Ex. 6, Supplemental Direct Testimony of Jonathan D. Reeves, Appendix O.
* Ex. 5, Direct Testimony of Jonathan D. Reeves, Appendix H.

* Tr. pp. 42, 206.

% Tr. p. 192-194,
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hearing.* NWMC admitted that the maps are designed to be simplistic.** The
coverage maps could have been provided in more detail as demonstrated by the
Rebuttal Testimony of Glenn H. Brown.* The Commission, however, finds the
evidence provided by NWMC to be sufficient to demonstrate how each of the wire
centers will benefit from added coverage.

Mr. Reeves testified during the in camera portion of the hearing as to two
reasons why an area which already has signal may benefit from the proposed
additional signal coverage.*® In comparing the coverage before and after
improvements, the coverage maps indicate that each of the wire centers for which
NWMC seeks ETC designation will benefit from the proposed upgrades. Thus, the
Commission finds that NWMC has shown that it will provide improved coverage,
service quality, or capacity in each of the wire centers where ETC designation is
requested, including the Stanberry wire center.

Another significant issue is whether NWMC will be spending USF support on
improvements that it would not have made without receiving such support. As
NWMC admits, Appendices M and P*' include maintenance on existing cell sites
that it will spend even if ETC designation is not granted.*” As set out above,
however, Mr. Bundridge testified that NWMC will condense its five-year plan as
necessary to be certain that it spends all of the USF monies it receives on
supportable items.”® The Commission finds Mr. Bundridge’s clarification to be
credible. Based on that clarification, the Commission determines that NWMC has
provided sufficient evidence showing how it intends to spend its expected USF
support on expenditures other than those it would have made without USF support.

Mr. Bundridge also provided testimony that improvements, including the seven
additional cell sites, could only be made with USF support.* Mr. Bundridge testified
that if NWMC received more money than estimated, then NWMC would speed up
the implementation of some items in order to spend that money on supportable
services.*® The Commission finds that NWMC intends to spend all its USF support
on supportable services in the next two years and that the improvements would not
be made without USF support.

* Tr. pp. 190-206.

71 p. 204.

* Ex. 9, Schedule GHB-4HC.
“Tr. p. 219.

“"Ex. 4 and Ex. 5, respectively.
27Tr. p. 147.

“TT. p. 140, 147-149.

“Ex. 3,p. 5 Ex 4,p.7.

“* Ex. 4, pp. 5-6; Tr. p. 140.
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4 CSR 240-3.570(2)(A)4 — Ability to Remain Functional in an Emergency

Mr. Bundridge testified about NWMC'’s ability to remain functional in the event
of an emergency.*® NWMC has a fully redundant network, with extensive battery
backup and three emergency generators.” NWMC'’s system is also configured to
automatically reroute traffic around damaged facilities.* In addition, NWMC’s switch
is designed for additional overhead traffic to accommodate traffic spikes, and the
code division multiple access (CDMA) technology allows for increased volume with a
reduced “overall footprint and quality.”*®

Only AT&T Missouri suggests that NWMC'’s testimony on this point is
insufficient.* Mr. Stidham suggests that NWMC has not provided sufficient detail
about how the system is designed for the Commission to make a determination
about emergency capabilities.®' Neither the Commission’s Staff nor any other party
objected to the sufficiency of this testimony. The Commission finds that the
information provided is sufficiently detailed for it to make a decision regarding this
element. The Commission further finds that NWMC has demonstrated its ability to
remain functional in an emergency.

4 CSR 240-3.570(2)(A)5 — Public Interest

Granting NWMC an ETC designation will benefit the public by enabling NWMC
to bring wireless service, including E911 and CDMA, to many remote locales and by
increasing competition for primary telephone service in remote areas. In addition,
Lifeline and Link-Up customers will have access to service that would otherwise be
unavailable to them.*

An ETC grant to NWMC will bring the benefits of advanced technologies to the
remote areas of NWMC's service area.”® These advancements in technology include
an enhanced CDMA coverage® and EVDO. Although EVDO is not a supported
service, by upgrading the networkit becomes more likely that advanced
technologies, such as EVDO, will be rolled out in the rural areas. Thus rural areas
will become more in line with the types of services offered in urban areas.

In addition, NWMC will provide additional enhanced 911 (E911) coverage in the
most rural areas. The ILECs argue that NWMC did not provide evidence that the
other wireless carriers serving in NWMC'’s service area do not already provide E911
service and, therefore, the Commission cannot determine that E911 service will be

S Ex. 2, pp. 21-22; Ex. 3, pp. 5-6.
“TEx. 2, pp. 21-22; Ex. 3, pp. 5-6.
Ex. 3, p. 6.
“Ex. 3, p. 6.

% AT&T Missouri’s Post-Trial Brief, pp. 4-5; Exhibit 11, Rebuttal Testimony of James E.
Stidham, Jr., pp. 6-8.

5 Ex. 11, pp. 6-8.

2 Tr.p. 76.

% Ex. 2, pp. 10-12.
% Tr. pp. 135-136.
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enhanced. However, NWMC is the only wireless provider offering service in Worth
County.® Therefore, at least with regard to that county, 911 service will be
enhanced.

The ETC designation will also bring the benefits of wireless service to the
current Lifeline subscribers of the various ILECs. Without ETC status, NWMC will
not be able to offer Lifeline discounts. NWMC's Lifeline plan would give qualifying
consumers a $1.75 monthly discount. However, to benefit from a $1.75 discount, a
low-income customer seeking only the Lifeline plan would need to pay for a handset
and pay an activation fee of up to $30 (a discount is offered to Link-Up customers).
These costs could be paid out over a period not to exceed one year without interest.
Even though the service is more expensive than the ILEC’s plan, the service
received has additional features and benefits.

An additional benefit to some Lifeline subscribers is an increased local calling
scope. Another benefit of granting the ETC designation is the mobility that wireless
service provides. Finally, the addition of local calling plans similar to traditional
landline basic service will enhance and increase competition for basic local service
in these rural areas.

The grant of ETC status to NWMC would result in USF support in the amount of
$1,468,614 annually. That represents approximately .0357% of the total high-cost
support received by all carriers from the USF.* )

The Commission finds that benefits to the public outweigh the potential
detriments of granting ETC status.

4 CSR 240-3.570(2)(A)10 ~ Local Usage Plan Comparable to ILEC’s Plan

NWMC currently offers several different calling plans. NWMC will continue to
offer a wide selection of plans.”” In addition, if designated as an ETC, NWMC
intends to offer two local usage plans available only to Lifeline customers and one
“ILEC-equivalent” plan available to any customer. These plans are designed to be
comparable to that of the ILEC.*®

The first of those plans will offer unlimited local calling and mobility in the area
served by the subscriber's home cell site at a fixed monthly price of $17.95 ($9.70
per month after applying the local exchange service discount of $1.75 and the
federal line charge discount of $6.50%). The subscriber's outbound local calling
area will correspond to the traditional ILEC calling area for that subscriber’'s address.
Calls could be originated by the NWMC Lifeline subscriber to any numbers within
the ILEC exchange from any location within the subscriber's home cell site serving
area. Calls could also be received within this area. The home cell site area will be

** Tr. p. 165.

% Ex. 1, pp. 15-16.

" Ex. 2, p.6; Appendix J.

% EX. 2, pp. 6-8; Ex. 3, pp. 11-12; Tr. pp. 104-106.

* In the Stanberry exchange, the subscriber line charge should be $5.25. Mr. Bundridge
testified, however, that NWMC would offer the service at the same overall price as offered in
the other exchanges in order to avoid customer confusion. (Tr. p. 121-122.)
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defined to include coverage from all NWMC cell sites necessary to encompass the
subscriber’s entire corresponding ILEC exchange area. The plan would also include
several vertical features, including call waiting, call forwarding, 3-way calling,
caller ID, and voice mail, for no additional charge.

The second Lifeline-only plan will allow for unlimited inbound and outbound
local calling and mobility through out the entire service area for which NWMC is
designated as an ETC, for a flat $21.95%" ($13.70 per month after applying the local
exchange service discount of $1.75 and the federal line charge discount of $6.50%).
Subscribers of this plan will receive toll-free calling within the geographic area
encompassing multiple telephone exchanges served by all local exchange carrier
wire centers for which ETC designation is being sought. The plan will also include
the same vertical features as listed above at no additional charge.®®

The first Lifeline-only plan will not allow roaming on other carriers’ networks for
routine calls. Both the plans will, however, allow for ubiquitous access to 911 for the
NWMC Lifeline subscriber even in a roaming situation. NWMC is unable to provide
either of these two plans without USF support.®

NWMC will also offer discounts of 50% off of its $35 activation fee to Link-Up
subscribers along with a deferred schedule for payment of the charges accessed for
commencing service. The consumer will not pay interest for a period of up to
one year.®

In addition, in order to initiate service a new Lifeline-only customer would have
to pay the discounted activation fee and would need to purchase a wireless
handset.*® NWMC will provide information to the customer regarding the lowest cost
handset available and even has a program for the purchase of used handsets.”’

NWMC is committed to continuing to offer its local usage plans and will attest to
those plans being offered when it seeks its annual ETC certification with the
Commission as required in 4 CSR 240-3.570(4).®

The “ILEC-equivalent” plan will offer the same features and services as the first
Lifeline plan discussed above, but will be available to all NWMC subscribers at a
price of $17.95 per month.®

NWMC provided Appendix K to show how its local calling plan rate will
compare with the rates of the ILECs. The total monthly charges for the ILECs,

QExX 2, p.7.

" Ex. 4, p. 2.

®2 The subscriber line charge is $5.25 in the Stanberry exchange.
® Ex. 2, p. 8.

*“Ex. 2,p. 8.

® Ex. 2, p. 8.

 Ex. 4, p. 3.

 Tr. p. 95.

 Tr. pp. 105-106.
®Ex. 2, p. 9.

® Ex. 2, Appendix K.
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including the various surcharges and E911 taxes, range from $12.03 for Rock Port
Telephone Company to $20.98 for lowa Telecom Rate Group 4. Appendix K,
however, does not show the ILEC charges after the applicable Lifeline discounts are
applied. For instance, AT&T Missouri’s rates in the Stanberry exchange, Rate
Group A rates, are only $.15 before the applicable 911 and Relay Missouri charges,
not $13.65 as shown on Appendix K. Thus, NWMC'’s Lifeline customers in the
Stanberry exchange under its first option would pay $9.70 as compared to $.15 for
AT&T customers. NWMC's customers purchasing the ILEC-equivalent plan would
pay $17.95 compared to $13.60 for basic service from AT&T's Stanberry customers.

While the NWMC rates are greater than those charged by the ILECs, the levels
of services are not identical. Each of the current NWMC plans includes multiple
vertical services. Adding the tariff rates for those features to the rates charged by
the ILECs would result in substantially greater monthly rates. In addition, one of
NWMC'’s Lifeline plans will offer a larger calling scope than the ILEC. Furthermore,
NWMC’s customers will have limited mobility, though there may be dead spots and
the possibility of dropped calls™ which is not expected with traditional landline
service.

Both ILEC basic local subscribers and NWMC Lifeline and Link-Up subscribers
will have unlimited local calling.” Furthermore, NWMC will abide by any local usage
requirements set by the FCC.

With regard to credit checks of Lifeline customers, NWMC intends to require a
credit check where the Lifeline customer chooses the second option and thus has
the ability to incur roaming charges. NWMC does not have the ability to limit
roaming charges. Under the first Lifeline plan, the company will not require a credit
check.”™ Public Counsel argues that Lifeline customers should not be subject to
credit checks unless they have a past unpaid account with the company.”

Conclusions of Law

The Missouri Public Service Commission has arrived at the following
conclusions of law.

AT&T Missouri, Holway Telephone Company, lamo Telephone Company —
Missouri, lowa Telecom — North, Oregon Farmers Mutual Telephone Company,
Rock Port Telephone Company, Alliel Missouri, Inc., Sprint Missouri, Inc., and
Grand River Mutual Telephone Company, are each a “telecommunications
company” and a “public utility” as those terms are defined in Section 386.020,
RSMo 2000, and are therefore fully subject to the regulatory jurisdiction of the
Commission. Each of the companies is an incumbent local exchange carrier and
has been designated as an ETC for purposes of receiving federal USF support.

" Tr. p. 110.

2Tr p. 71.

" Tr.p. 97.

™ Exhibit 7, Rebuttal Testimony of Barbara Meisenheimer, p. 17.
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Each of these companies, with the exception of AT&T Missouri, is a rural
telephone company as defined by the Federal Telecommunications Act of 1996.
AT&T Missouri is a non-rural telephone company.

The commercial mobile radio service provided by NWMC is specifically
excluded from the statutory definition of “telecommunications service.””® Thus,
NWMC is not subject to the general regulatory jurisdiction of the Commission.
Under the authority granted to the Commission by the FCC, NWMC has requested
that the Commission designate it as an ETC for purposes of receiving federal
universal service support.

Under the Commission’s ETC rule, by applying for designation as an ETC,
NWMC voluntarily subjects itself to the Commission’s jurisdiction regarding ETC
“status and USF funding and the acceptance of any additional rules made applicable
to” ETCs.” NWMC admits that the Commission’s rule should be applied in this
case’’ and, therefore, NWMC is subject to the Commission’s jurisdiction as set out
in the ETC rule.

The purpose of the Universal Service Fund is to provide financial support to
carriers that use the support to advance universal service principles. Before a
carrier can receive support from the USF, the carrier must be designated as an ETC
by the state commission with jurisdiction over the service area where the carrier
seeks to apply its USF support.”

The state commission must first confirm that the petitioning carrier offers the
services that are supported by federal universal service support mechanisms under
Section 254(c) of the Act.” Second, the state commission must confirm that the
petitioning carrier advertises the availability of such services and charges using
media of general distribution.®® After making those determinations, the Commission
must determine if the request is in the public interest.”’

The FCC issued an order setting forth additional guidance to be used in
conjunction with a public interest finding for competitive ETC designations in areas
served by rural telephone companies.® In addition, the FCC has issued an order in
the Highland case® that helps define the public interest standard.

7 Section 386.020(53)(c), RSMo.
® 4 CSR 240-3.570(4)(G).

7 See, Issues List.

47 U.S.C. § 214(e).

® 47 C.F.R. §54.101.

%47 U.S.C. § 214(e).

8147 U.S.C. § 214(e)(2).

® |n the Matter of Federal-State Joint Board on Universal Service, Highland Cellular, Inc.,
Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth of
Virginia, CC Docket No. 96-45, FCC 03-338 (rel. April 12, 2004).

& In the Matter of Federal-State Joint Board on Universal Service, Highland Cellular, Inc.,
Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth of
Virginia, CC Docket No. 96-45, FCC 03-338 (rel. April 12, 2004).
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On March 17, 2005, the FCC issued a decision® regarding how it will evaluate
applications for ETC status, and recommending that the states use similar
guidelines. Paragraph 41 of the Report and Order states:

41. Ininstances where the Commission has jurisdiction over an
ETC applicant, the Commission in this Report and Order adopts
the fact specific public interest analysis it has developed in prior
orders. First, the Commission will consider a variety of factors in
the overall ETC determination, including the benefits of increased
consumer choice, and the unique advantages and disadvan-
tages of the competitor's service offering. Second, in areas
where an ETC applicant seeks designation below the study area
level of a rural telephone company, the Commission also will
conduct a cream skimming analysis that compares the population
density of each wire center in which the ETC applicant seeks
designation against that of the wire centers in the study area in
which the ETC applicant does not seek designation. Based on
this analysis, the Commission will deny designation if it concludes
that the potential for cream skimming is contrary to the public
interest. The Commission plans to use this analysis to review
future ETC applications and strongly encourages state
commissions to consider the same factors in their public interest
reviews. (footnotes omitted)

The footnote to the “prior orders” the FCC references in the above paragraph
refers to both the Virginia Cellular Order® and the Highland Cellular Order.®® The
FCC wrote in paragraph 28 of the Virginia Cellular Order:

In considering whether designation of Virginia Cellular as an ETC
will serve the public interest, we have considered whether the
benefits of an additional ETC in the wire centers for which
Virginia Cellular seeks designation outweigh any potential harms.
We note that this balancing of benefits and costs is a fact-specific
exercise. In determining whether designation of a competitive
ETC in a rural telephone company’s service area is in the public
interest, we weigh the benefits of increased competitive choice,
the impact of the designation on the universal service fund, the
unique advantages and disadvantages of the competitor’s service
offering, any commitments made regarding quality of telephone
service, and the competitive ETC'’s ability to satisfy its obligation

84 1 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order,
FCC-05-46. Rel. March 17, 2005. (“Report & Order”)

% FCC 03-338, CC Docket 96-45, Released January 22, 2004.
8 FCC 04-37, CC Docket 96-45, Released April 12, 2004.
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to serve the designated service areas within a reasonable time
frame. (italics added)

The same italicized phrase is contained in paragraph 22 of the Highland
Cellular Order.

In addition, the carrier must meet the requirements of the Commission’s rule
governing ETC designations.”” The Commission’s rule largely incorporates the
requirements set out by the FCC.

The Commission has found that NWMC offers the services that are supported
by federal universal service support. The Commission has also found that NWMC
advertises the availability of those services using media of general distribution.
Thus, the Commission concludes that NWMC has met the requirements set out in
Section 214(e)(1)(A) and (B).

4 CSR 240-3.570 — Uncontested ltems

No party contested the fact that NWMC complied with portions of the ETC rule.
Therefore, based on the uncontested facts, the Commission concludes that NWMC
has complied with the following portions of the ETC rule: (1) providing the
populations affected by construction plans, its existing tower locations, and an
estimated budget;® (2) advertising the availability of its services and the charges for
those services;* (3) providing Lifeline and Link-Up discounts and advertising those
discounts appropriately;* (4) providing equal access if necessary;*' (5) following the
CTIA’s customer code;” (6) providing a plan outlining the method for handling
unusual construction or installation charges;”* and (7) abiding by the consumer
privacy protection standards and applicable service quality standards as provided by
the federal rules.** Therefore, the Commission concludes that NWMC provides, or
will provide if granted ETC status, these uncontested items as set out in 4 CSR
240-3.570.

4 CSR 240-3.570(2)(A)1 — Intended Use of High-Cost Support

The Commission found that NWMC provided a sufficiently detailed plan for the
Commission to make its decision. The start and end dates included in the plan were
less than clear, but were sufficient for the Commission to make its decision. The
Commission concludes that NWMC has provided a statement of intended use of its
high-cost support including a detailed description of construction plans with start and
end dates and estimated budget amounts. The Commission further concludes that

8 4 CSR 240-3.570.

8 4 CSR 240-3.570(2)(A)1.

89 4 CSR 240-3.570(2)(A)6.

% 4 CSR 240-3.570(2)(A)7.

9" 4 CSR 240-3.570(2)(A)9.

%2 4 CSR 240-3.570(2)(B).

4 CSR 240-3.570(2)(C).

% 4 CSR 240-3.570(A)8; 47 C.F.R. 64 Subpart U.
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NWMC shall, as a condition of its grant of ETC status, file a plan outlining more
specifically the proposed starting and ending dates of proposed USF supportable
upgrades for the first two years of USF support. The revised budget and build-out
plan shall condense the five-year plan to include only those items for which USF is
intended as set out in 4 CSR 240-3.570(2)(A)2.A.*® This condition is reasonable in
that it will allow the Commission to more easily review the certification filings that
NWMC will need to make on an annual basis.

4 CSR 240-3.570(2)(A)2 — Only USF Supportable Services

The Commission previously found that NWMC's five-year budget in conjunction
with Mr. Bundridge’s testimony was sufficient for the Commission to make a decision
regarding what services NWMC will provide using USF support. The Commission
also found that the services would only be provided in Missouri. The Commission,
therefore, concludes that NWMC has met the requirement to show that high-cost
support shall only be used for the provision, maintenance, and upgrading of facilities
and services for which the support is intended in the Missouri service area for which
it was granted. In addition, the Commission concludes that it is reasonable to
require NWMC, as a condition of the grant of ETC status, to provide a revised
estimated budget showing only the USF supportable items for which it proposes to
spend USF funds in the next two years. This condition will help facilitate the
Commission’s future review and ensure that USF monies were spent only on
supportable services.

Furthermore, the Commission concludes that under the ETC rule, failure to
demonstrate “that high-cost support was used to improve coverage, service quality
or capacity in the Missouri service area in which ETC designation was granted and
that support was used in addition to any expenses the ETC would normally incur,”®
shall result in the Commission refusing to certify NWMC for USF support .*’

4 CSR 240-3.570(2)(A)3 — Expenses Would Not Otherwise Occur

AT&T argued that NWMC did not demonstrate any meaningful improvement in
signal coverage in the Stanberry wire center, or otherwise demonstrate how funding
will be used to further the provision of supported services in that area.®® Thus, AT&T
argues that this exchange should be excluded from ETC designation. The
Commission has found that the coverage maps provided by NWMC show sufficient
detail for it to reach its decision in this matter. The maps were broken down on a
wire center basis and the appendices to the various testimony included projected
dates for the improvements as discussed above.

% The Commission has found in Case No. TO-2006-0172, Report and Order (issued
September 21, 2006), that expenses for income tax and depreciation are not USF supportable
items.

% 4 CSR 240-3.570(4)(D).
7 4 CSR 240-3.570(5)(E).
% AT&T Missouri’s Post-Trial Brief, p. 1 (filed July 10, 2006).
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The Commission concludes that the evidence provided by NWMC
demonstrates how each of the wire centers will benefit. The Commission also
concludes that NWMC will provide improved coverage, service quality or capacity in
each of the wire centers where ETC designation is requested, including the
Stanberry wire center.

The Commission also found that NWMC will be spending USF support only on
improvements that it would not have made without receiving such support. NWMC'’s
Appendices M and P* included budgets for unsupportable items and expenses that
it would make regardless of the ETC designation. When those items are removed,
the remaining amounts in the first two years of the budget do not add up to the
expected $1,468,614 in USF support. However, the testimony clarified that NWMC
will make the USF supportable improvements as laid out in the five-year plan as
necessary so that it spends funds on cell towers and services that it would not have
otherwise spent without the USF funds. The Commission concludes, based on the
five-year plan and the testimony, that NWMC intends to spend all its USF support on
supportable services in the next two years and that the improvements would not be
made without USF support.

As a condition of its ETC designation, the Commission will require NWMC to
provide a new two-year budget which excludes the improvements and upgrades the
company would have made regardless of USF support and in compliance with
4 CSR 240-3.570(2)(A)2.A as specified above.

4 CSR 240-3.570(2)(A)4 — Ability to Remain Functional in an Emergency

Only AT&T suggests that NWMC’s has not provided sufficient detail about how
the system is designed for the Commission to make a determination about
emergency capabilities. Neither the Commission’s Staff nor any other party
objected to the sufficiency of this testimony. Based on the evidence provided,
including rerouting calls, redundant networks, the system not operating at capacity,
and back-up generators, the Commission concludes that NWMC has demonstrated
its ability to remain functional in an emergency.

4 CSR 240-3.570(2)(A)10 — Local Usage Plan Comparable to ILEC’s Plan

NWMC will offer local calling plans that are designed to be comparable to that
of the ILEC. Although the NWMC rates are more than those charged by the ILECs,
the level of services is also increased. Each of the current NWMC plans includes
multiple vertical services and some will offer a larger calling scope than the ILEC.
Furthermore, NWMC'’s customers will have limited mobility. While the offerings are
not identical, the Commission concludes that NWMC offers a local usage plan that is
comparable to those offered by the ILECs.

The Commission further concludes that requiring a credit check of Lifeline
customers who do not have unpaid accounts with the company is not a reasonable
requirement. In order to protect Lifeline customers, the Commission finds that it is
reasonable to condition the grant of ETC designation upon NWMC offering service
to Lifeline customers without requiring a credit check.

% Ex. 4 and Ex. 5, respectively.



NORTHWEST MISSOURI CELLULAR LIMITED PARTNERSHIP

20 15 Mo. P.S.C. 3d

4 CSR 240-3.570(2)(A)5 — Public Interest

Section 214(e)(2)'™ of the Act, as well as the FCC regulations,” and the
Commission’s rule'® govern the designation of ETC status. Section 214(e)(2) of the
Act states, in relevant part:

Upon request and consistent with the public interest, convenience
and necessity, the State commission may, in the case of an area
served by a rural telephone company, and shall, in the case of all
other areas, designate more than one common carrier as an
eligible telecom-munications carrier for a service area designated
by the State commission, so long as each additional requesting
carrier meets the requirements of paragraph (1). Before
designating an additional eligible telecommunications carrier for
an area served by a rural telephone company, the State
commission shall find that the designation is in the public interest.

The Commission’s ETC rule also requires that the applicant for ETC
designation demonstrate that the designation is in the public interest."” Thus, the
Commission must determine if the designation of an additional ETC is in the public
interest.

The FCC has held that an increase in competition is in the public interest. This
is based on the fact that one of the main goals of the Telecommunications Act of
1996 was to increase competition. Thus, under the FCC’s analysis, having NWMC
designated as an ETC will have some benefit of increasing competitive choice. In
the current case NWMC presented evidence showing increased competition in the
form of new service offerings. The Commission concludes, based on the record
before it, that there will be some benefit of increased competition by designating
NWMC an ETC.

The second factor that the FCC considered is the impact on the Universal
Service Fund. The impact on the fund of NWMC’s annual USF support of
$1,468,614 is not in and of itself a significant portion of the fund as a whole. The
FCC acknowledged, however, that there were concerns about the overall impact of
designating multiple carriers, including wireless, as ETCs.

The ILECs believe a stricter analysis should be done. The ILECs suggest that
the Commission must look to the Universal Service Principles in Section 254(b) to
determine the impact on the USF. The ILECs also believe that the USF will grow
too rapidly with the addition of wireless companies. The Commission is also
concerned with the rapid growth of the Universal Service Fund, and awaits further
guidance from the FCC and the United States Congress on improvements to the
USF. The Commission must, however, resolve the case before it.

047 U.S.C. § 214(e)(2).

%1 47 C.F.R. § 54.201, et seq.
102 4 CSR 240-3.570.

103 4 CSR 240-3.570(2)(A)(5).
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The Commission has found that the advantages that NWMC will provide include
mobility, access to emergency services, and an increased local calling scope for
some customers. Disadvantages include such things as dead spots and dropped
calls. Granting NWMC an ETC designation will benefit the public by enabling
NWMC to bring wireless service, including E911 (specifically in Worth County) and
CDMA, to many remote locales and by increasing competition for primary telephone
service in remote areas. In addition, Lifeline and Link-Up customers will have
access to service that would otherwise be unavailable to them.'® The Commission
concludes that the benefits to the public in rural Missouri of granting NWMC ETC
status will outweigh the potential detriments to the USF.

Another disadvantage of wireless service is that the company is not subject to
the mandatory quality of service standards with which the landline companies must
comply. NWMC has committed to complying with the CTIA Consumer Code for
Wireless Service and any applicable federal quality of service standards.
Furthermore, the Commission has set out additional conditions in this order for the
annual certification. In addition, enforcement of the Commission’s ETC rule will
ensure that the USF support is being used appropriately.

Finally, NWMC has committed that it is willing to accept carrier-of-last-resort
status and there was no evidence that suggested NWMC was currently unable to
serve the areas where ETC designation is requested. In addition, the ETC rule
provides what the company must do to provide service if requested in an area where
coverage does not exist. Thus, the Commission concludes that NWMC has the
ability to serve the area.

Based on all the foregoing facts, the Commission concludes that the benefits to
the public of granting NWMC ETC status outweigh the detriments of granting ETC
status.

Conclusion

The Commission determines that the grant of ETC status to NWMC is in the
public interest because NWMC has provided evidence to show that the public
benefits from designating NWMC an ETC for USF purposes will outweigh the
detriments of doing so. The Commission conditions this grant of ETC designation
on the conditions set out above regarding filing of additional information and
continued compliance with the Commission’s ETC rule. If NWMC does not strictly
abide by the Commission’s ETC rule, especially the provisions requiring that funds
be spent only on USF supportable services, the Commission shall not certify NWMC
as an ETC on an annual basis and shall rescind this ETC designation.

NWMC has shown that it intends to bring additional services and technology to
rural telecommunications customers within the state of Missouri. NWMC has further
shown that by granting NWMC ETC status, these rural customers will have better
signal coverage, enhanced 911 capabilities, and more competitive choices for
telecommunications service.

% Tr. p. 76.
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NWMC has met its burden to show that a grant of ETC status in the requested
wire centers is “consistent with the public interest, convenience, and necessity.”
Therefore, the Commission shall grant NWMC'’s application for ETC designation.
IT IS ORDERED THAT:

1. Northwest Missouri Cellular Limited Partnership’s application to be
designated an eligible telecommunications carrier for federal universal service fund
purposes is granted conditioned on compliance with the items set out in ordered
paragraphs 2-4 below.

2. Northwest Missouri Cellular Limited Partnership shall file no later than
September 26, 2006, a revised budget and build-out plan as specified in the body of
this order which fulfills the requirements for only items for which support is intended
as set out in 4 CSR 240-3.570(2)(A)2.A.33.

3. Northwest Missouri Cellular Limited Partnership shall strictly abide by the
provisions of 4 CSR 240-3.570.

4. Northwest Missouri Cellular Limited Partnership’s application to be
designated an eligible telecommunications carrier for federal universal service fund
purposes is granted conditioned on compliance with the items set out in ordered
paragraphs 2-4 below.

5. Northwest Missouri Cellular Limited Partnership shall file no later than
September 26, 2006, a revised budget and build-out plan as specified in the body of
this order which fulfills the requirements for only items for which support is intended
as set out in 4 CSR 240-3.570(2)(A)2.A.

6. Northwest Missouri Cellular Limited Partnership shall strictly abide by the
provisions of 4 CSR 240-3.570.

7. Northwest Missouri Cellular shall not require a credit check for Lifeline
customers.

8. Exhibit 14 is admitted into the record.

9. All objections not ruled on are overruled and all motions not granted are
denied.

10. This Report and Order shall become effective on October 1, 2006.

Davis, Chm., Murray, Gaw, Clayton,
and Appling, CC., concur and certify
compliance with the provisions of
Section 536.080, RSMo 2000.

*NOTE: The Commission, in an order issued on October 19, 2006, denied applications for
rehearing in this case. See page 309 for another order in this case.
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In the Matter of the Application of Missouri RSA No. 5 Partnership for
Designation as a Telecommunications Company Carrier Eligible for Federal
Universal Service Support Pursuant to §254 of the Telecommunications Act of
1996.

Case No. TO-2006-0172

Telecommunications §14.1. The Commission granted Missouri RSA No. 5 Partnership’s
(MO5) application for status as an eligible telecommunications carrier (ETC) for federal
universal service fund (USF) purposes.
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REPORT AND ORDER
Issue Date: September 21, 2006 Effective Date: October 1, 2006

Syllabus: This order grants Missouri RSA No. 5 Partnership’s (MO5)
application for status as an eligible telecommunications carrier (ETC) for federal
universal service fund (USF) purposes.

Procedural History

On October 18, 2005, MO5 filed an application for designation as an eligible
telecommunications carrier for federal universal service fund purposes under
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Section 254 of the Telecommunications Act of 1996. MO5 sought ETC designation
throughout its FCC-licensed service area' in Missouri with respect to all local
exchange carrier wire centers wholly within its FCC-licensed service area, all the
wire centers partially within its FCC-licensed service area with the exception of the
Laredo, Chula, Wheeling, and Gilliam wire centers,? and in the Hale and Dewitt wire
centers which lie outside of but contiguous with its service area.

MO5 seeks ETC designation in the entire study area of the rural telephone
company, Chariton Valley Telephone Company. In addition, MO5 seeks ETC
designation in portions of the rural study areas of the rural telephone companies:
Alltel Missouri, Inc., Grand River Mutual Telephone Corporation, Mark Twain Rural
Telephone Company (Mark Twain), Northeast Missouri Rural Telephone Company
(Northeast), and Spectra Communications Group, LLC, d/b/a CenturyTel. MO5 also
seeks ETC designation in the non-rural telephone company area served by
Southwestern Bell Telephone, L.P., d/b/a AT&T Missouri, with respect to the
Brookfield, Marceline, Moberly, Armstrong, Higbee, and Glasgow wire centers.

Grand River initially intervened, but later withdrew from the case. CenturyTel of
Missouri, LLC, and Spectra Communications Group, LLC, d/b/a CenturyTel
(collectively referred to as “CenturyTel”), Mark Twain, Northeast, and AT&T Missouri
intervened in opposition to MO5’s request for ETC designation. The Office of the
Public Counsel and the Staff of the Missouri Public Service Commission also
oppose the application.

The parties filed prehearing briefs on June 14, 2006. An evidentiary hearing
was held on June 22, 2006. On August 14, 2006, the parties, with the exception of
the Office of the Public Counsel, filed post-hearing briefs.

Overview

Under Section 214(e)(1) of the Communications Act of 1934, as amended by
the Telecommunications Act of 1996, a telecommunications carrier may be
designated as an eligible telecommunications carrier and thereby receive universal
service support so long as the carrier, throughout its service areas: (a) offers the
services that are supported by Federal universal service support mechanisms under
Section 254(c) of the Act, either using its own facilities or a combination of its own
facilities and resale of another carrier's services (including services offered by
another ETC); and (b) advertises the availability of and charges for such services
using media of general distribution.

Section 54.201(b) of the Code of Federal Regulations states that the
Commission shall, on its own motion or upon request, designate a common carrier
an ETC so long as the carrier meets the requirements of Section 54.201(d), which
restates the requirements found in Section 214(e)(1) of the Act. Section 214(e)(2) of
the Act and Section 54.201(c) of the Federal Communication Commission’s rules
state that the Commission may, in the case of an area served by a rural telephone
company, and shall, in the case of all other areas, designate more than one

' Also known as a Cellular Geographic Service Area (CGSA).

2 Application for Designation as an Eligible Telecommunications Carrier Pursuant to Section
254 of the Telecommunications Act of 1996, Appendix C.
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common carrier as an ETC for a service area the Commission designates, provided
each additional requesting carrier satisfies Section 214(e)(1) of the Act and
Section 54.201(d) of the FCC’s rules. Before designating an additional ETC for an
area served by a rural telephone company, the Commission shall find that such
designation is in the public interest.

The FCC set out additional requirements for the ETC designation process in its
Designation Order.® The requirements are that the applicant must:

(1) Provide a five-year plan demonstrating how high-cost
universal service support will be used to improve its coverage,
service quality or capacity in every wire center for which it seeks
designation and expects universal service support;

(2) Demonstrate its ability to remain functional in emergency
situations;

(3) Demonstrate that it will satisfy consumer protection and
service quality standards;

(4) Offer local usage plans comparable to those offered by the
incumbent local exchange carrier in the areas for which it seeks
designation; and

(5) Acknowledge that it may be required to provide equal access
if all other ETCs in the designated area relinquish their
designations pursuant to section 214(e)(4) of the Act.*

The FCC also set out the analytical framework that the FCC will use to
determine whether the public interest would be served by granting the applicant an
ETC designation. The state utility commissions were encouraged by the FCC to
apply the same type of fact-specific analysis when determining whether the public
interest would be served. The state commissions were encouraged to consider the
benefits of increased consumer choice, and the unique advantages and
disadvantages of the competitor’'s service offering.’

In addition, the Commission has set out its own rule regarding applications for
ETC designation at 4 CSR 240-3.570. That rule became effective on June 30,
2006. The Commission’s rule adopts the minimum requirements and the analytical
framework suggested by the FCC in its Designation Order with a few additional
requirements. The Commission’s rule also only requires a two-year build-out plan."3
Thus, by analyzing MO5’'s compliance with the Commission’s ETC rule, the

* In the Matter of Federal-State Joint Board on Universal Service, Report and Order, CC
Docket No. 96-45, (March 17, 2005).

* Designation Order, para. 2.
® Designation Order, para. 41.
® 4 CSR 240-3.570(2)(A)2.
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Commission is assured that the applicant has met all the necessary qualifications for
ETC designation.

Findings of Fact

The Missouri Public Service Commission, having considered all of the
competent and substantial evidence upon the whole record, makes the following
findings of fact. The Commission in making this decision has considered the
positions and arguments of all of the parties. Failure to specifically address a piece
of evidence, position or argument of any party does not indicate that the
Commission has failed to consider relevant evidence, but indicates rather that the
omitted material was not dispositive of this decision.

Missouri RSA No. 5 Partnership

MOS5 is licensed by the FCC to provide commercial mobile radio service in the
rural counties of Linn, Macon, Shelby, Randolph, Chariton, and Knox within the state
of Missouri, under FCC Call Sign KNKN487.” MO5 is a Missouri partnership owned
by Chariton Valley Cellular RSA No. 2 Corporation (75%) and Grand River
Communications, Inc. (25%). MOS5 is not certificated to provide telecommunications
services in Missouri by this Commission.

MOS5 has requested ETC designation for the following wire centers: Laclede,
Sumner, Mendon, Rothville, Atlanta, Bucklin, Bevier, Bosworth, Bynumville, Callao,
Clifton Hill, De Witt, Ethel, Excello, Forest Green, Hale, Huntsville, Jacksonville,
New Boston, New Cambria, Prairie Hill, Salisbury, Browning, Linneus, Meaduville,
Purdin, Bethel, Leonard, Winigan, Brunswick, Macon, Clarence, Dalton, Elmer,
Hunnewell, Keytesville, La Plata, Shelbina, Shelbyville, Armstrong, Higbee, Clark,
Moberly, Marceline, and Brookfield.

The Intervenors

All of the intervenor companies are incumbent local exchange companies
(ILEC) that provide basic local and other telecommunications services in their
respective service areas, as certificated by the Commission and pursuant to
Commission approved tariffs. Each is a carrier of last resort and is an ETC
providing service to the public throughout its respective service area. In addition,
five other wireless carriers currently provide service in the area for which MO5 seeks
ETC designation.® No evidence was presented to show that any residents in the
service areas of the incumbents are being denied access to the public switched
network or service in the ILEC’s service areas.

Service Offerings of MO5

MOS5 produced the testimony of three witnesses regarding its service offerings.
MOS5 alleges that it provides all the required service offerings and no party contested
that MO5 provides: voice-grade access to the public switched network; local usage;

7 Exhibit 1, Direct Testimony of Kathryn G. Zentgraf, p. 4.
& Transcript p. 70.
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dual tone multi-frequency signaling or its functional equivalent; single-party service
or its functional equivalent; access to emergency services; and access to directory
assistance. With regard to these services, the Commission finds that MO5 offers
the core services and functions required by an ETC.

MOS5 does not currently provide access to operator services but will provide
such service if granted ETC status.® MO5 does not currently provide toll limitation
for qualifying low-income consumers because it does not currently have any such
offerings. However, if granted ETC status, MOS5 will offer toll-blocking to Lifeline and
Link-Up customers.” MOS5 provides indirect access to one or more interexchange
carriers through interconnection arrangements with interexchange carriers." With
regard to these services, the Commission finds that MO5 offers or will offer the core
services and functions required by an ETC.

In addition, MO5 will advertise the availability of and charges for these core
services, using media of general distribution. MO5 will also advertise the availability
of Lifeline and Link-Up services to qualifying customers and take steps to comply
with the advertising requirement in 47 U.S.C. § 254(c)."

Compliance with 4 CSR 240-3.570 — Uncontested ltems

MO5 provided testimony showing that it complied with certain provisions of the
Commission’s ETC rule. No party contested the fact that MOS5 provided construction
plans with start and end dates,"®the populations affected by construction plans, its
existing tower locations, and an estimated budget."* There was no contestto MO5'’s
allegations that it will: advertise the availability of its services and the charges for
those services;'"® provide Lifeline and Link-Up discounts and that it will advertise
those discounts appropriately;' provide equal access if necessary;"” and follow the
Cellular Telecommunications and Internet Association’s (CTIA) customer code.'
There was also no contest to the fact that MO5 has provided a plan outlining the
method for handling unusual construction or installation charges.” Therefore, the
Commission finds that MO5 provides, or will provide if granted ETC status, these
uncontested items as set out in 4 CSR 240-3.570.

® Exhibit 2, Direct Testimony of James A. Simon, p. 4.
YEx. 2, p. 5.

"Ex. 2, p. 4.

2 Ex. 2, p. 5-6.

'3 CenturyTel argued that the plans were not sufficiently detailed. That argument s addressed
in the discussion of 4 CSR 240-3.5702(A)1.

4 CSR 240-3.570(2)(A)1.
'3 4 CSR 240-3.570(2)(A)6.
16 4 CSR 240-3.570(2)(A)7.
7 4 CSR 240-3.570(2)(A)9.
'® 4 CSR 240-3.570(2)(B).
'® 4 CSR 240-3.570(2)(C).
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4 CSR 240-3.570(2)(A)1 — Intended Use of High-Cost Support

MOS5 provided both written and oral testimony regarding the upgrades it intends
to make to its system over the next five years. Included in its written testimony were
Appendices D, E,*' F,* G,® H*1,>® M,* and N,¥which were intended to comply with
the requirements of 4 CSR 240-3.570(2)(A)1 for showing the intended use of high-
cost support, including detailed descriptions of construction plans with start and end
dates, populations affected by construction plans, existing tower site locations, and
estimated budgets. Appendix M includes budget information and year-by-year
proposals for spending the USF support if ETC designation is granted.
Appendices E, F, G, H, I, and N show the current coverage and the proposed
coverage after the implementation of a five-year plan. Appendices D and F show
the population densities and changes.

MOS5 first filed its application while the Commission was in the process of
promulgating its ETC rule. It later supplemented its testimony in order to try to
comply with the provisions of the new rule. Because the Commission’s rule differs
slightly from the FCC’s requirements, MO5 submitted a five-year build-out plan, the
FCC requirement, instead of the two-year plan required by the Commission’s rules.
Some of the ILECs argue that MO5 has failed to provide sufficient details of its
build-out plan for the Commission to make a decision. While the Commission
prefers to receive as much detail as possible in an ETC application, MO5 provides
sufficient details for the Commission to determine the intended use of the USF
support, the start and end dates of proposed construction, existing tower site
locations, and the estimated budgets. The Commission finds that MO5 has
provided these necessary requirements in sufficient detail.

4 CSR 240-3.570(2)(A)2 — Only USF Supportable Services

As stated above, MO5 filed a five-year plan instead of a two-year plan. The
plan is supposed to show how the USF support will be spent and that it will only be
used for USF supportable services. MOS5 estimates receiving $1,534,230 in
universal service fund support annually if its application is granted.”® Appendix M is
intended to show how these funds will be spent.

2 Ex. 5, Appendix D.

2 Ex. 5, Appendix E.

22 Ex. 2, Appendix F, and Ex. 5, Appendix F.
% Ex. 5, Appendix G.

# Ex. 5, Appendix H.

% Ex. 5, Appendix |.

% All references to “Appendix M” are to Exhibit 4, Surrebuttal Testimony of James A. Simon,
Appendix M (Revised).

7T Exhibit 6, Supplemental Direct Testimony of Jonathan D. Reeves, Appendix N.
% Exhibit 1, Direct Testimony of Kathryn G. Zentgraf, p. 16.
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Included in each year of the budget is an expense for estimated depreciation
and an expense for estimated taxes.” Staff makes a brief argument that it is not
appropriate to use USF support to pay the taxes owed on that support or to pay
depreciation expense. Mr. Simon testified that the estimated taxes may be
overstated,” however, he believes that taxes are a supportable item.*' He also
stated several times that MO5 would “build out the seventeen specified tower sites
as quickly as possible given the level of funding available.”™* Mr. Simon testified that
there are sufficient contractors available for construction of towers as quickly as
MO5 can arrange the construction. Mr. Simon stated that he would have no
difficulty spending any amount of USF support received, even if it was greater than
originally estimated.

The Commission finds that MO5’s five-year plan was somewhat confusing.
However, the Commission recognizes that this is a new process and that it may take
several applications to get some clarity in the filings. The Commission finds
Mr. Simon’s commitment to spend USF monies on only supportable items to be
credible. The Commission, however, concludes below that income tax and
depreciation expenses are not USF supportable items. Therefore, the Commission
shall direct MO5 not to spend its USF funds on those items.

The Commission further finds that because MO5 has committed to spending
the USF support only on supportable items, and that MO5 intends to speed up the
implementation of new cell towers and upgrades to meet any necessary
expenditures for USF support, that MO5’s five-year budget less the tax and
depreciation expenses meets the requirements of the Commission’s rule. The
Commission will require MO5 to report those items to the Commission on an annual
basis under the new ETC rule in order to receive certification for future years as an
ETC.

At its annual certification, MO5 shall produce a budget which is clear and does
not contain items which are not supportable, or which would have been made
regardless of the USF support.

There was also some question as to whether MO5 provides access to
interexchange services. MO5 provides indirect access to one or more
interexchange carriers for access to any other exchanges.®

4 CSR 240-3.570(2)(A)3 — Expenses Would Not Otherwise Occur

MOS5 provided maps of the geographic coverage areas before and after its
proposed improvements.* The maps were broken down on a wire center basis.

# Ex. 4, Appendix M (Revised).
® Tr. p. 194.
*Tr.p. 127.

*2 post Hearing Brief of Missouri RSA No. 5 Partnership, p.8 (filed August 14, 2006)(citing Tr.
p. 194-195).

®Ex. 2 p. 4.
* Ex. 6, Appendix N, and Ex. 5, Appendix I.
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There were no wire centers that were determined to not need improvement.®® AT&T
Missouri argued that MO5 did not demonstrate any meaningful improvement in
signal coverage in the six AT&T Missouri wire centers, or otherwise demonstrate
how funding will be used to further the provision of supported services in that area.®
Thus, AT&T Missouri argues that this exchange should be excluded from ETC
designation.

MO5 provided the testimony of Jonathan D. Reeves to sponsor the map
showing its current signal coverage.*” MO5 also provided maps showing its signal
coverage before and after the implementation of its proposed upgrades,® as well as
the geographic locations of existing® and future* tower sites. Appendices F*' and M
also show the projected start and end dates of proposed upgrades and
improvements, the estimated populations that will be served by those
improvements, and the estimated amount of investment for each project funded by
high-cost USF support.

The coverage maps show current and predicted signal coverage at a basic level
in green, and a lack of signal in white.” The coverage maps could have been
provided in more detail with regard to the signal strength as demonstrated by the
Rebuttal Testimony of Glenn H. Brown.”* The Commission, however, finds the
evidence provided by MOS5 to be sufficient to demonstrate how each of the wire
centers will benefit from added coverage.

MOS5 currently provides service using time division multiple access (TDMA) and
has added global system of mobile communications (GSM) to its existing system.
MOS5 intends to use high-cost USF support to provide additional and enhanced GSM
coverage in the rural-most portions of its service area.*

The before and after improvements coverage maps show that each of the wire
centers for which MO5 seeks ETC designation will benefit from the proposed
upgrades. *® Even in the areas where coverage is relatively good, there is some
coverage improvement, such as gaps filled or additional signal overlay, by the
upgrades and additional sites as proposed by MO5.* Thus, the Commission finds
that MO5 has shown that it will provide improved coverage, service quality, or

*Ex. 3, p. 4.

% AT&T Missouri’s Post-Trial Brief, p.91 (filed August 14, 2006).

" Ex. 6, Supplemental Direct Testimony of Jonathan D. Reeves, Appendix N.
® Ex. 5, Direct Testimony of Jonathan D. Reeves, Appendices H and |.

* Ex. 6, Appendix N.

“0 Ex. 5, Appendix G.

“"Ex. 5, Appendix F.

“2Tr. pp. 207, 213.

“® Exhibit 11, Rebuttal Testimony of Glenn H. Brown, Schedule GHB-4HC.
“Ex. 1, p. 21; Ex. 5, Appendix E.

“ Ex. 6, Appendix N, and Ex. 5, Appendix I.

“® Tr. pp. 218-225.
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capacity in each of the wire centers where ETC designation is requested, including
the six AT&T Missouri wire centers.

Another significant issue is whether MO5 will be spending USF support on
improvements that it would not have otherwise incurred without receiving USF
support. As MO5 admits, Appendix M includes estimated income taxes based on
the receipt of USF funds. MOS5 Also admits that the tax amounts on Appendix M are
most likely an overestimation.*” MO5 also admits that some of the capacity
upgrades may be made regardless of USF funding if customer demand is present
and capital funding is available.*® As discussed above, however, Mr. Simon testified
that MO5 will condense its five-year plan as necessary to be certain that it spends
all of the USF monies it receives on supportable items.* Specifically, MO5 will build
out the seventeen specified tower sites as quickly as possible to utilize all USF
support received.” The Commission finds Mr. Simon’s testimony to be credible.

If the five-year budget is collapsed, MO5 has shown sufficient upgrades even
after subtracting estimated taxes and depreciation, to use the entire USF amount in
the first two years of its plan. The Commission determines that it is reasonable to
require as a condition of its ETC status that MO5 spend all of its USF support on
upgrades and improvements and not on taxes or depreciation. Based on Mr.
Simon’s clarification and the condition that the Commission will place on the grant of
ETC status, the Commission determines that MO5 has provided sufficient evidence
showing how it intends to spend its expected USF support on the provision,
maintenance, and upgrading of facilities and services other than those it would have
made without USF support.

Mr. Simon also testified that MO5 will stop building new towers without USF
support.®’ The Commission further finds that the improvements would not be made
without USF support.

4 CSR 240-3.570(2)(A)4 — Ability to Remain Functional in an Emergency

Mr. Simon testified about MO5'’s ability to remain functional in the event of an
emergency. MO5 has a fully redundant network, with extensive battery backup and
nine emergency generators. MO5’s system is also configured to automatically
reroute traffic around damaged facilities. In addition, MO5’s switch is designed for
additional overhead traffic to accommodate traffic spikes. *

Only AT&T Missouri suggests that MO5's testimony on this point is
insufficient.®® Mr. Stidham suggests that MO5 has not provided sufficient detail
about how the system is designed for the Commission to make a determination
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about emergency capabilities. Neither the Commission’s Staff nor any other party
objected to the sufficiency of this testimony. The Commission finds that the
information provided is sufficiently detailed for it to make a decision regarding this
element. The Commission further finds that MO5 has demonstrated its ability to
remain functional in an emergency.

4 CSR 240-3.570(2)(A)5 — Public Interest

Granting MO5 an ETC designation will benefit the public by enabling MO5 to
bring wireless service, including enhanced 911 (E911) and GSM technology, to
many remote locales. The USF support will allow MO5 to compete to provide
primary telephone service in remote areas thus increasing competition for basic
local service in rural areas which is a benefit to the public interest> In addition,
Lifeline and Link-Up customers will have access to service that would otherwise be
unavailable to them. '

An ETC grant to MO5 will bring the benefits of advanced technology to the
remote parts of MO5’s service area. This includes better GSM coverage in areas
which already have some coverage available. By providing these areas with GSM
or better GSM coverage, MO5 is promoting the public interest of offering customers
in rural areas similar services and technologies that are available in urban areas.

Using USF support, MO5 will also provide additional enhanced 911 coverage in
the most rural areas. With wireless E911, wireless subscribers gain the added
mobility of 911 service. Thus, a farmer on a tractor in the field may be able to call
911 in the case of an emergency where wireless 911 service is available. The
ILECs argue that MOS5 did not provide evidence that the other wireless carriers
serving in MO5'’s service area do not already provide E911 service and, therefore,
the Commission cannot determine that E911 service will be enhanced. The
Commission finds, however, that even if other E911 service is available, there is
some added benefit from having a redundant system with regard to the ability to
actually make an E911 call.

The ETC designation will also bring the benefits of wireless service to the
current Lifeline subscribers of the various ILECs.*® Without USF support, MO5 will
be unable to offer Lifeline discounts.*® MO5'’s Lifeline plans would give qualifying
consumers a $1.75 monthly discount as well as a discount of $6.50 per month from
any of MO5’s current plans. In addition, MO5 will offer two Lifeline-only plans.®’

To benefit from a $1.75 discount, however, a low-income customer seeking only
the Lifeline plan would need to pay for a handset and pay an activation fee of up to
$50 (a 50% discount is offered to Link-Up customers). Link Up eligible subscribers
could pay these activation charges over a period not to exceed one year without
interest.”® Even though the wireless service is ultimately more expensive than the
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ILEC’s plan, the service received has additional features and benefits. An additional
benefit to some Lifeline subscribers is an increased local calling scope. And finally,
another benefit of granting the ETC designation is the mobility that wireless service
provides.

The ILECs argue that the harm to the USF outweighs any benefits provided by
the grant of ETC status. The grant of ETC status to MO5 would result in USF
support in the amount of approximately $1,534,230 annually. That represents
approximately .037% of the total high-cost support received by all carriers from the
USF.*

The Commission finds that benefits to the public outweigh the potential
detriments to the USF of granting ETC status.

4 CSR 240-3.570(2)(A)8 — Service Quality Standards

MOS5 will comply with all the applicable consumer privacy protection standards
as provided in 47 C.F.R. 64 Subpart U.*° MO5 agreed to continue to abide by these
standards.®" MO5 has also committed to complying with the CTIA Consumer Code.
The CTIA’s current Consumer Code for Wireless Service. Under the CTIA
Consumer Code, wireless carriers agree to: (1) disclose rates and terms of service
to customers; (2) make available maps showing where service is generally
available; (3) provide contract terms to customers and confirm changes in service;
(4) allow a trial period for new service; (5) provide specific disclosures in advertising;
(6) separately identify carrier charges from taxes on billing statements; (7) provide
customers the right to terminate service for changes to contract terms; (8) provide
ready access to customer service; (9) promptly respond to consumer inquiries and
complaints received from government agencies; and (10) abide by policies for
protection of consumer privacy. *

MO5, as a wireless carrier, is not subject to the same quality of service
standards as traditional ILECs. However, subscribers to MO5’s service are able to
“test drive” the MO5 network without penalty to determine if service quality is
acceptable.®

4 CSR 240-3.570(2)(A)10 — Local Usage Plan Comparable to ILEC’s Plan

MOS5 does not serve the entire wire centers of Winigan and Bethel in the
northern part of its service territory. Instead, MO5’s license area only encompasses
16.8% of the potential customers in the Winigan exchange and less than 22% of the
land area.** With regard to the Bethel exchange, MO5's licensed service area
includes roughly 80%.%° MO5'’s licensed service area includes the entire Leonard
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wire center. The Winigan wire center is the only wire center within MO5’s requested
ETC area in Northeast’s ILEC territory. The Bethel and Leonard wire centers are
the only wire centers within MO5’s ETC area in Mark Twain’s ILEC territory.

Northeast and Mark Twain each provide local calling to their customers
throughout all of that company’s wire centers. MO5 does not have any
interconnection or roaming agreements to provide for the termination of traffic
outside of its licensed service area.*® Furthermore, MO5 is not licensed to provide
resale of another wireless carrier’s service and therefore, must keep its signal within
its service territory to the best of its ability.”” With regard to the Winigan wire center,
MOS5 admits that it would have difficulty serving customers outside its licensed
service area and would have to report those to the Commission in its annual
certification report.®® MO5 did not demonstrate that it had the ability to provide a
local calling plan equivalent to the local calling scope of the ILEC in the Bethel,
Leonard, and Winigan wire centers.

MOS5 currently offers several different calling plans. MO5 will continue to offer a
wide selection of plans.®® If designated as an ETC, MO5 intends to offer two local
usage plans available only to Lifeline customers and one “ILEC-equivalent” plan
available to any customer. These plans are designed to be comparable to that of
the ILEC.™ In addition, a Lifeline customer may apply the Lifeline discounts to any
of MO5’s calling plans.

The first of those plans will offer unlimited local calling and mobility in the area
served by the subscriber's home cell site at a fixed monthly price of $15.00 ($6.75
per month after applying the local exchange service discount of $1.75 and the
federal line charge discount of $6.507"). The subscriber’'s outbound local calling
area will correspond to the traditional ILEC calling area for that subscriber's address.
Calls could be originated by the MOS5 Lifeline subscriber to any numbers within the
ILEC exchange from any location within the subscriber's home cell site serving area.
Calls could also be received within this area. The home cell site area will be defined
to include coverage from all MO5 cell sites necessary to encompass the subscriber's
entire corresponding ILEC exchange area. The plan would also include several
vertical features, including call waiting, call forwarding, 3-way calling, caller ID, and
voice mail, for no additional charge.”

The second Lifeline-only plan will allow for unlimited inbound and outbound
local calling and mobility through out the entire service area for which MO5 is
designated as an ETC, for a flat $20.00 ($11.75 per month after applying the local
exchange service discount of $1.75 and the federal line charge discount of $6.50").
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Subscribers of this plan will receive toll-free calling within the geographic area
encompassing multiple telephone exchanges served by all local exchange carrier
wire centers for which ETC designation is being sought. The plan will also include
the same vertical features as listed above at no additional charge.™

These Lifeline-only plans do not include roaming on other carriers’ networks for
routine calls. The plans will, however, allow for ubiquitous access to 911 for the
MOS5 Lifeline subscriber even in a roaming situation. MOS5 is unable to provide
either of these two plans without USF support.”

MO5 will also offer discounts of 50% off of its $50 activation fee to Link-Up
subscribers along with a deferred schedule for payment of the charges accessed for
commencing service. The consumer will not pay interest for a period of up to
one year.” In addition, in order to initiate service a new Lifeline-only customer
would have to pay the discounted activation fee and would need to purchase a
wireless handset.

The “ILEC-equivalent” plan will offer the same features and services as the first
Lifeline plan discussed above, but will be available to all MO5 subscribers at a price
of $15.00 per month.”

MO5 is committed to continuing to offer its local usage plans and will attest to
those plans being offered when it seeks its annual ETC certification with the
Commission as required in 4 CSR 240-3.570(4).”

MOS5 provided Appendix K™ to show how its local calling plan rate will compare
with the rates of the ILECs. The total monthly charges for the ILECs, including the
various surcharges and E911 taxes, range from $13.70 for AT&T Missouri’s Rate
Group A to $21.58 for Green Hills. Appendix K, however, does not show the ILEC
charges after the applicable Lifeline discounts are applied. For instance, AT&T
Missouri’'s Rate Group A rates, are only $.15 before the applicable 911 and Relay
Missouri charges, not $13.60 as shown on Appendix K. Thus, MO5’s Lifeline
customers in the AT&T Rate Group A exchanges would pay $8.00 as compared to
$.15 for AT&T customers.

While the MO5 rates are greater than those charged by the ILECs, the levels of
services are not identical. Each of the current MO5 plans includes multiple vertical
services. Adding the tariff rates for those features to the rates charged by the ILECs
would result in substantially greater monthly rates. In addition, one of MO5’s Lifeline
plans will offer a larger calling scope than the ILEC, with the exception of the Bethel,
Leonard, and Winigan exchanges. Furthermore, MO5’s customers will have limited
mobility, though there may be dead spots and the possibility of dropped calls which

™ Ex. 2, pp. 7-8.
Ex. 2, p. 8.

®Ex. 2, p. 8.

TEx. 2, p. 8.

® Tr. pp. 125-126.
™ Ex. 2, Appendix K.



MISSOURI RSA NO. 5 PARTNERSHIP

36 15 Mo. P.S.C. 3d

is not expected with traditional landline service. Both ILEC basic local subscribers
and MOS5 Lifeline and Link-Up subscribers will have unlimited local calling.*

Public Counsel argues that Lifeline customers should not be subject to credit
checks unless they have a past unpaid account with the company.®' There was no
indication in the record that MO5 will conduct a credit check as part of an application
for Lifeline service. However, the Commission finds that such a requirement is not
reasonable and as a condition of granting ETC status, MO5 shall not conduct a
credit check on its Lifeline customers that do not have an unpaid account with the
company.

Conclusions of Law

The Missouri Public Service Commission has arrived at the following
conclusions of law.

AT&T Missouri, Alltel Missouri, Inc., Grand River Mutual Telephone
Corporation, Mark Twain, Northeast, Spectra Communications Group, LLC, d/b/a
CenturyTel, and CenturyTel of Missouri, LLC, are each a “telecommunications
company” and a “public utility” as those terms are defined in Section 386.020,
RSMo 2000, and are therefore fully subject to the regulatory jurisdiction of the
Commission. Each of the companies is an incumbent local exchange carrier and
has been designated as an ETC for purposes of receiving federal USF support.

Each of these companies, with the exception of AT&T Missouri and CenturyTel
of Missouri, LLC, is a rural telephone company as defined by the Federal
Telecommunications Act of 1996. AT&T Missouri and CenturyTel of Missouri, LLC,
are non-rural telephone companies.

The commercial mobile radio service provided by MO5 is specifically excluded
from the statutory definition of “telecommunications service.” Thus, MO5 is not
subject to the general regulatory jurisdiction of the Commission. Under the authority
granted to the Commission by the FCC, MO5 has requested that the Commission
designate it as an ETC for purposes of receiving federal universal service support.

Under the Commission’s ETC rule, by applying for designation as an ETC, MO5
voluntarily subjects itself to the Commission’s jurisdiction regarding ETC “status and
USF funding and the acceptance of any additional rules made applicable to” ETCs.%
MO5 admits that the Commission’s rule should be applied in this case®* and,
therefore, MO5 is subject to the Commission’s jurisdiction as set outin the ETC rule.

The purpose of the Universal Service Fund is to provide financial support to
carriers that use the support to advance universal service principles. Before a
carrier can receive support from the USF, the carrier must be designated as an ETC
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by the state commission with jurisdiction over the service area where the carrier
seeks to apply its USF support.®

The state commission must first confirm that the petitioning carrier offers the
services that are supported by federal universal service support mechanisms under
Section 254(c) of the Act.*® Second, the state commission must confirm that the
petitioning carrier advertises the availability of such services and charges using
media of general distribution.”” After making those determinations, the Commission
must determine if the request is in the public interest.®®

The FCC issued an order setting forth additional guidance to be used in
conjunction with a public interest finding for competitive ETC designations in areas
served by rural telephone companies.*® In addition, the FCC has issued an order in
the Highland case® that helps define the public interest standard.

On March 17, 2005, the FCC issued a decision® regarding how it will evaluate
applications for ETC status, and recommending that the states use similar
guidelines. Paragraph 41 of the Report and Order states:

41. In instances where the Commission has jurisdiction over an
ETC applicant, the Commission in this Report and Order adopts
the fact specific public interest analysis it has developed in prior
orders. First, the Commission will consider a variety of factors in
the overall ETC determination, including the benefits of increased
consumer choice, and the unique advantages and disadvantages
of the competitor’s service offering. Second, in areas where an
ETC applicant seeks designation below the study area level of a
rural telephone company, the Commission also will conduct a
cream skimming analysis that compares the population density of
each wire center in which the ETC applicant seeks designation
against that of the wire centers in the study area in which the
ETC applicant does not seek designation. Based on this
analysis, the Commission will deny designation if it concludes
that the potential for cream skimming is contrary to the public
interest. The Commission plans to use this analysis to review
future ETC applications and strongly encourages state

847 U.S.C. § 214(e).
% 47 C.F.R. § 54.101.
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commissions to consider the same factors in their public interest
reviews. (footnotes omitted)

The footnote to the “prior orders” the FCC references in the above paragraph
refers to both the Virginia Cellular Order ** and the Highland Cellular Order.** The
FCC wrote in paragraph 28 of the Virginia Cellular Order:

In considering whether designation of Virginia Cellular as an ETC
will serve the public interest, we have considered whether the
benefits of an additional ETC in the wire centers for which
Virginia Cellular seeks designation outweigh any potential harms.
We note that this balancing of benefits and costs is a fact-specific
exercise. In determining whether designation of a competitive
ETC in a rural telephone company’s service area is in the public
interest, we weigh the benefits of increased competitive choice,
the impact of the designation on the universal service fund, the
unique advantages and disadvantages of the competitor's service
offering, any commitments made regarding quality of telephone
service, and the competitive ETC’s ability to satisfy its obligation
to serve the designated service areas within a reasonable time
frame. (italics added)

The same italicized phrase is contained in paragraph 22 of the Highland
Cellular Order.

In addition, the carrier must meet the requirements of the Commission’s rule
governing ETC designations.* The Commission’s rule largely incorporates the
requirements set out by the FCC.

The Commission has found that MO5 offers the services that are supported by
federal universal service support. The Commission has also found that MO5
advertises the availability of those services using media of general distribution.
Thus, the Commission concludes that MO5 has met the requirements set out in
Section 214(e)(1)(A) and (B).

4 CSR 240-3.570 — Uncontested ltems

No party contested the fact that MO5 complied with portions of the ETC rule.
Therefore, based on the uncontested facts, the Commission concludes that MO5
has complied with the following portions of the ETC rule: (1) providing the
populations affected by construction plans, its existing tower locations, and an
estimated budget;”® (2) advertising the availability of its services and the charges for
those services;” (3) providing Lifeline and Link-Up discounts and advertising those

92 ECC 03-338, CC Docket 96-45, Released January 22, 2004,

%8 ECC 04-37, CC Docket 96-45, Released April 12, 2004.
% 4 CSR 240-3.570.

% 4 CSR 240-3.570(2)(A)1.

% 4 CSR 240-3.570(2)(A)6.



MISSOURI RSA NO. 5 PARTNERSHIP

39 15 Mo. P.S.C. 3d

discounts appropriately;” (4) providing equal access if necessary; (5) following the
CTIA’s customer code;* and (6) providing a plan outlining the method for handling
unusual construction or installation charges.' Therefore, the Commission
concludes that MO5 provides, or will provide if granted ETC status, these
uncontested items as set out in 4 CSR 240-3.570.

4 CSR 240-3.570(2)(A)1 — Intended Use of High-Cost Support

The Commission found that MO5 provided a sufficiently detailed plan for the
Commission to make its decision. The Commission concludes that MO5 has
provided a statement of intended use of its high-cost support including a detailed
description of construction plans with start and end dates and estimated budget
amounts. The Commission further concludes that MO5 shall, as a condition of its
grant of ETC status, file a plan outlining more specifically, the proposed USF
supportable upgrades for the first two years of USF support as further set out below.
This condition is reasonable in that it will allow the Commission to more easily
review the certification filings that MO5 will need to make on an annual basis.

4 CSR 240-3.570(2)(A)2 — Only USF Supportable Services

The Commission previously found that MO5’s five-year budget in conjunction
with Mr. Simon’s testimony was sufficient for the Commission to make a decision
regarding what services MO5 will provide using USF support. The Commission
found that MO5 includes taxes and depreciation expenses in its proposed budget.

Section 254(e) of the Act states that “[a] carrier that receives such [USF]
support shall use that support only for the provision, maintenance, and upgrading of
facilities and services for which the support is intended. No evidence was provided
that income taxes or depreciation expenses are USF supportable items. Also, MO5
did not show that income tax and depreciation expenses are not the type of items
that would not otherwise normally occur.’™ The Commission concludes that income
tax and depreciation expense are not USF supportable items.

The Commission has determined, however, that MO5 will spend the USF
support on the provision, maintenance, and services that are supportable, such as
new towers and upgrades, and MO5 has shown sufficient supportable items in its
planned upgrades to meet this element. The Commission concludes that it is
reasonable to condition the grant of ETC status on MO5 not using USF high-cost
support for taxes or depreciation expenses.

The Commission, therefore, concludes that MO5 has met the requirement to
show that high-cost support shall only be used for the provision, maintenance, and
upgrading of facilities and services for which the support is intended in the Missouri
service area for which it was granted. In addition, the Commission concludes that it

7 4 CSR 240-3.570(2)(A)7.
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is reasonable to require MO5, as a condition of the grant of ETC status, to provide a
revised estimated budget showing only the USF supportable items for which it
proposes to spend USF funds in the next two years.

Furthermore, the Commission concludes that under the ETC rule, failure to
demonstrate “that high-cost support was used to improve coverage, service quality
or capacity in the Missouri service area in which ETC designation was granted and
that support was used in addition to any expenses the ETC would normally incur,”
shall result in the Commission refusing to certify MO5 for USF support .'®

In addition, based on the facts above, the Commission concludes that MO5 is
providing access to interexchange service.

4 CSR 240-3.570(2)(A)3 — Expenses Would Not Otherwise Occur

AT&T Missouri argued that MO5 did not demonstrate any meaningful
improvement in signal coverage in its six wire centers, or otherwise demonstrate
how funding will be used to further the provision of supported services in those
areas. Thus, AT&T Missouri argues that these exchanges should be excluded from
ETC designation. The Commission has found that the coverage maps provided by
MOS5 show sufficient detail for it to reach its decision in this matter. The maps were
broken down on a wire center basis and the appendices to the various testimony
included projected dates for the improvements as discussed above.

The Commission concludes that the evidence provided by MO5 demonstrates
how each of the wire centers will benefit. The Commission also concludes that
MOS5 will provide improved coverage, service quality or capacity in each of the wire
centers where ETC designation is requested, including the six AT&T Missouri wire
centers.

MOS5'’s Appendix M included budgets for unsupportable items and expenses
that it would make regardless of the ETC designation. However, the testimony
clarified that MO5 will make the USF supportable improvements as laid out in the
five-year plan as necessary so that it spends funds on cell towers and services that
it would not have otherwise spent without the USF funds. The Commission
concludes, based on the remaining items in the five-year plan and the testimony,
that MO5 intends to spend all its USF support on supportable services in the next
two years and that the improvements would not be made without USF support.

As a condition of its ETC designation, the Commission will require MO5 to
provide a new two-year budget which includes only items intended for USF support
as specified in 4 CSR 240-3.570(2)(A)2.A that would not otherwise be made without
USF support, and the Commission requires that USF support not be spent on taxes
or depreciation as specified above.

4 CSR 240-3.570(2)(A)4 — Ability to Remain Functional in an Emergency

Only AT&T suggests that MO5’s has not provided sufficient detail about how
the system is designed for the Commission to make a determination about

192 4 CSR 240-3.570(4)(D).
103 4 CSR 240-3.570(5)(E).
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emergency capabilities. Neither the Commission’s Staff nor any other party
objected to the sufficiency of this testimony. Based on the evidence provided,
including rerouting calls, redundant networks, the system not operating at capacity,
and back-up generators, the Commission concludes that MO5 has demonstrated its
ability to remain functional in an emergency.

4 CSR 240-3.570(2)(A)8 — Service Quality Standards

The Commission has found that MO5 will comply with all the applicable
consumer privacy protection standards as provided in 47 C.F.R. 64 Subpart U."*
Unlike the ILECs, MO5, as a wireless carrier, is not subject to the Commission’s
quality of service standards. However, MO5 has committed to complying with the
CTIA Consumer Code and offers its customers a “test drive” of its service before a
final commitment. MO5 will also be subject to the provisions of the Commission’s
ETC rule. Considering these facts, the Commission concludes that MO5 will satisfy
consumer privacy protection standards as provided in 47 C.F.R. 64 Subpart U and
any service quality standards that are applicable.

4 CSR 240-3.570(2)(A)10 — Local Usage Plan Comparable to ILEC’s Plan

MOS5 will offer local calling plans that are designed to be comparable to that of
the ILEC. Each of the Lifeline plans and the “ILEC-equivalent” plan has unlimited
local calling to a local calling scope that is at least as large as the ILEC, with the
exception of the Bethel, Leonard, and Winigan exchanges. Although the MO5
Lifeline rates are more than those charged by the ILECs, the level of services is also
increased. Each of the current MO5 plans includes multiple vertical services and
some will offer a larger calling scope than the ILEC. Furthermore, MO5’s customers
will have limited mobility. While the offerings are not identical, the Commission
concludes that MOS5 offers a local usage plan that is comparable to those offered by
the ILECs with the exception of the Bethel, Leonard, and Winigan exchanges.

The Commission further concludes that requiring a credit check of Lifeline
customers who do not have unpaid accounts with the company is not a reasonable
requirement. In order to protect Lifeline customers, the Commission finds that it is
reasonable to condition the grant of ETC designation upon MOS5 offering service to
Lifeline customers without requiring a credit check.

4 CSR 240-3.570(2)(A)5 — Public Interest

Section 214(e)(2)'™ of the Act, as well as the FCC regulations,’® and the
Commission’s rule'” govern the designation of ETC status. Section 214(e)(2) of the
Act states, in relevant part:

" Ex 3, p. 8.
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Upon request and consistent with the public interest, convenience
and necessity, the State commission may, in the case of an area
served by a rural telephone company, and shall, in the case of all
other areas, designate more than one common carrier as an
eligible telecommunications carrier for a service area designated
by the State commission, so long as each additional requesting
carrier meets the requirements of paragraph (1). Before
designating an additional eligible telecommunications carrier for
an area served by a rural telephone company, the State
commission shall find that the designation is in the public interest.

The Commission’s ETC rule also requires that the applicant for ETC
designation demonstrate that the designation is in the public interest."”® Thus, the
Commission must determine if the designation of an additional ETC is in the public
interest.

The FCC has found that an increase in competition is in the public interest.
This is based on the fact that one of the main goals of the Telecommunications Act
of 1996 was to increase competition. Thus, under the FCC’s analysis, having MO5
designated as an ETC will have some benefit of increasing competitive choice. In
the current case MO5 presented evidence showing increased competition in the
form of new service offerings. The Commission concludes, based on the record
before it, that there will be some benefit of increased competition by designating
MO5 an ETC.

The second factor that the FCC considered is the impact on the Universal
Service Fund. The impact on the fund of MO5’s annual USF support of $1,534,230
is not in and of itself a significant portion of the fund. The FCC acknowledged,
however, that there were concerns about the overall impact of designating multiple
carriers, including wireless, as ETCs.

The ILECs believe a stricter analysis should be done. The ILECs suggest that
the Commission must look to the Universal Service Principles in Section 254(b) to
determine the impact on the USF. The ILECs also believe that the USF will grow
too rapidly with the addition of wireless companies. The Commission is also
concerned with the rapid growth of the Universal Service Fund, and awaits further
guidance from the FCC and the United States Congress on improvements to the
USF. The Commission must, however, resolve the case before it. Based on the
amount of the USF compared to this particular company’s expected USF support,
the Commission concludes that the impact of this specific ETC designation on the
USF fund as a whole will be minimal.

The Commission has found that the advantages that MOS5 will provide include
mobility, access to emergency services, and an increased local calling scope for
some customers. Disadvantages include such things as dead spots and dropped
calls. Granting MO5 an ETC designation will benefit the public by enabling MO5 to
bring wireless service, including E911 and GSM, to many remote locales and by
increasing competition for primary telephone service in remote areas. In addition,

198 4 CSR 240-3.570(2)(A)(5).
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Lifeline and Link-Up customers will have access to service that would otherwise be
unavailable to them. The Commission concludes that the benefits to the public in
rural Missouri of granting MO5 ETC status will outweigh the potential detriments to
the USF fund.

Another disadvantage of wireless service is that the company is not subject to
the mandatory quality of service standards with which the landline companies must
comply. MO5 has committed to complying with the CTIA Consumer Code for
Wireless Service and any applicable federal quality of service standards.
Furthermore, the Commission has set out additional conditions in this order for the
annual certification. In addition, enforcement of the Commission’s ETC rule will
ensure that the USF support is being used appropriately.

Finally, there was no evidence that suggested MO5 was currently unable to
serve most of the areas where ETC designation is requested. However, MO5 did
not demonstrate that it had the ability to provide a local calling plan equivalent to the
local calling scope of the ILEC in the Bethel, Leonard, and Winigan wire centers.
The ETC rule provides what the company must do to provide service if requested in
an area where coverage does not exist. With regard to the Winigan exchange, MO5
admitted that it would most likely have to report to the Commission that it could not
serve those customers outside of its service area if they requested service. The
Commission concludes that because of the number of customers served relative to
the number outside the service area, the fact that MO5 will not be able to serve
those customers outside its service area, and that this is the only wire center of
Northeast for which service is requested, it must exclude the Winigan wire center
from MOS&’s designated ETC area.

With regard to the Leonard and Bethel wire centers, the entire Leonard wire
centeris in MO5’s licensed service area. And, a majority of the Bethel wire centeris
in the service area. Furthermore, the proprietary information convinces the
Commission that it is appropriate to include these wire centers in the ETC
designated area. However, in order to provide a comparable local calling scope, as
a condition of its ETC status, MO5 must provide a local calling scope for its Lifeline
and “ILEC-equivalent” plans that is equal or greater than the calling scope of the
ILEC.

Thus, the Commission concludes that MO5 has the ability to serve the entire
ETC area with the exception of the Winigan exchange which is excluded.

Based on all the foregoing facts, the Commission concludes that the benefits to
the public of granting MO5 ETC status outweigh the detriments of granting ETC
status.

Conclusion

The Commission determines that the grant of ETC status to MO5 is in the public
interest because MOS5 has provided evidence to show that the public benefits from
designating MO5 an ETC for USF purposes will outweigh the detriments of doing so.
The Commission conditions this grant of ETC designation on the conditions set out
above regarding filing of additional information, continued compliance with the
Commission’s ETC rule, not spending USF monies on income tax or depreciation
expenses, and providing a local calling scope at least as large as the ILEC’s local
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calling scope. In addition, the Commission excludes from the ETC designation the
Winigan wire center. If MO5 does not strictly abide by the Commission’s ETC rule,
especially the provisions requiring that funds be spent only on USF supportable
services, the Commission shall not certify MO5 as an ETC on an annual basis and
shall rescind this ETC designation.

MO5 has shown that it intends to bring additional services and technology to
rural telecommunications customers within the state of Missouri. MO5 has further
shown that by granting MO5 ETC status, these rural customers will have better
signal coverage, enhanced 911 capabilities, and more competitive choices for
telecommunications service.

MOS5 has met its burden to show that a grant of ETC status in the requested
wire centers, with the exception of the Winigan wire center, is “consistent with the
public interest, convenience, and necessity.” Therefore, the Commission shall grant
MO5’s application for ETC designation with the exceptions and conditions set out
herein.

IT IS ORDERED THAT:

1. Missouri RSA No. 5 Partnership’s application to be designated an eligible
telecommunications carrier for federal universal service fund purposes is granted
with the exception of the Winigan wire center conditioned on compliance with the
items set out in ordered paragraphs 2-6 below.

2. Missouri RSA No. 5 Partnership shall file no later than September 26,
2006, a revised budget and build-out plan as specified in the body of this order
which includes only items for which USF support is intended as set out in 4 CSR
240-3.570(2)(A)2.A and which would not have been made without USF support.

3. Missouri RSA No. 5 Partnership shall not use Universal Service Funds for
income tax or depreciation expense.

4. Missouri RSA No. 5 Partnership shall strictly abide by the provisions of
4 CSR 240-3.570.

5. Missouri RSA No. 5 Partnership shall not require a credit check for Lifeline
customers.

6. Missouri RSA No. 5 Partnership shall provide a local calling scope for
Lifeline and its “ILEC-equivalent” plans that is equal to or greater than the local
calling scope of the incumbent local exchange carrier.

7. All objections not ruled on are overruled and all motions not granted are
denied.

8. This Report and Order shall become effective on October 1, 2006.

Davis, Chm., Murray, Gaw, Clayton,
and Appling, CC., concur and certify
compliance with the provisions of
Section 536.080, RSMo.

*NOTE: The Commission, in an order issued on October 19, 2006, denied applications for
rehearing in this case. See page 314 for another order in this case.
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In the Matter of the Adequacy of Laclede Gas Company’s Service Line
Replacement Program and Leak Survey Procedures.

Case No. GO-99-155

Gas §10. The Commission granted the requests Staff made regarding Laclede Gas
Company’s direct-buried copper service line replacement program and the effectiveness of
Laclede’s leak survey procedures. The current requirements of the previously approved
Stipulation and Agreement will be continued.

ORDER CONTINUING REQUIREMENTS OF
UNANIMOUS STIPULATION AND AGREEMENT

Issue Date: February 7, 2006 Effective Date: February 17, 2006
Syllabus:

This order approves the Staff of the Commission’s recommendation that the
Commission continue the current requirements of the previously approved
Stipulation and Agreement, with annual reporting from Staff to the Commission.

Background:

The Commission opened this case on October 30, 1998, as a general
investigatory case to receive information relevant to the adequacy of Laclede Gas
Company’s direct-buried copper service line replacement program and the
effectiveness of Laclede’s leak survey procedures.’ On February 18, 2000, Laclede,
Staff and the Office of the Public Counsel filed a Unanimous Stipulation and
Agreement. As part of the Agreement, Laclede agreed to submit annual reports to
Staff detailing direct-buried copper service line renewals and relays® completed, and
agreed to submit additional reports confirming the achievement of other milestones
under the Agreement. The Agreement provided that after the third year of the
program, Laclede and Staff would review the progress and results of the program to
determine future relay/renewal plans, including the rate of such future actions, and
potential modifications to survey techniques and other related matters. On May 18,
2000, the Commission issued an order approving the Unanimous Stipulation and
Agreement.

On August 1, 2003, Staff filed its Three-Year Summary Report. Staff requested
that the Commission continue the current requirements of the Unanimous
Stipulation and Agreement, with annual reporting from Staff. Staff stated that the

! Staff's investigation into the Pralle Lane (Case No. GS-98-422) and Bergerac Drive (Case
No. GS-98-423) natural gas incidents led to Staff filing, on October 14, 1998, a motion to open
this case.

2 As used in this order, the term “renewal” refers to a main to meter replacement of a service
line and the term “relay” refers to the replacement of a specific segment of a service line.
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requirements of the Copper Service Line Replacement Program reflect the overall
goals of protecting the public, achieving a substantial number of replacements
annually, using effective leak detection methods, and making timely repairs, while
also being mindful of ratepayers’ costs. Staff suggested that Laclede has met or
exceeded the guidelines of the Stipulation and that the crucial goal of public safety is
being maintained.

The Commission conducted a limited hearing on December 5, 2003.* On
March 5, 2004, the Commission issued its Report and Order, adopting Staff's
recommendation that the Commission continue the current requirements of the
previously approved Stipulation and Agreement with annual reporting from Staff.

Staff’s August 29, 2005 Annual Report:

Staff filed its Annual Report on August 29, 2005. Staff states that it has
completed an analysis of Laclede’s copper service line replacements and bar-hole
survey data. Based on its review, Staff recommends that the Commission continue
the current requirements of the Stipulation and Agreement, with continued annual
reporting from Staff. Staff's report contains the following specific recommendations.

1. Copper Service Line Replacements

During program year five (12 months ending March 1, 2005), Laclede
completed a total of 8,420 direct buried copper service line replacements (main-to-
meter). During the first five years of the program, Laclede has completed a total of
42,036 direct-buried copper service line replacements, which represents
approximately 54 percent of the program’s beginning total qualifying services.
Through the end of program year five, Laclede has averaged 8,407 direct-buried
copper service line replacements each year, which exceeds the Agreement’s criteria
of an annual replacement rate of 8,000 direct-buried copper service lines.

Staff believes that an aggressive annual replacement rate (i.e. ten percent
annually), based upon priority, with increased frequencies of leak surveys, continues
to be successful and, therefore, recommends that the annual requirement of 8,000
direct-buried copper service line replacements should be maintained at this time.
The current results of the replacement program are a substantial reduction in the
number of direct-buried copper service lines in the system and a reduced leakage
rate in the lines that remain to be replaced.

2. Bar-hole Leak Surveys

Laclede conducted its 2005 bar-hole leak survey during the months of March -
July, 2005. Laclede personnel conducted a bar-hole leak survey over 8,414 direct-
buried copper service lines in Pressure Region 1 and conducted a bar-hole leak
survey over 29,143 direct-buried copper service lines in Pressure Region Il for a
total of 37,557 direct-buried copper service line bar-hole leak surveys in 2005. A

® The Commission indicated that the purpose of the hearing was to determine whether Staff’s
recommendations should be approved without the necessity for further hearings. The
Commission also noted that if it does not approve Staff's recommendations, it would establish
a procedural schedule.
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total of 284 leaks were found during the 2005 bar-hole leak survey, which
represents a 0.76 percent leak rate. As reported in Staff's September 2004 Annual
Report, results from bar-hole leak surveys have shown a downward trend in the
actual total number of new leaks discovered on copper service lines. Observations
in the fifth year of Laclede’s program indicate that this downward trend is continuing
with the new leak rate of .076 percent, which is approximate 17.4 percent decrease
from the leakage rates found during the 2004 leak survey.

While the bar-hole method for leak surveying demands more personnel time
and effort, it is Staff's opinion that this method is far superior to other methods for
detection of small leaks that previously might have gone undetected. Use of this
superior method of leak detection, coupled with conducting the surveys on an
annual basis, helps in achieving the program goals of early detection before the leak
becomes hazardous and assists in prioritizing replacements. This guideline of the
Agreement exceeds the Commission’s minimum pipeline safety regulations that
require three-year leak surveys on most residential service lines.

For these reasons, Staff recommends that Laclede continue to conduct an
annual bar-hole leak survey of direct-buried copper service lines.

3. Leak Repairs

Expediting the removal of all leaks found during a bar-hole leak survey prior to
conducting the subsequent year’s bar-hole leak survey continues to enhance the
downward trend in detected leaks during subsequent annual bar-hole leak surveys.
In accordance with the Agreement, leaks detected during an annual bar-hole leak
survey are required to be repaired within six months of discovery in Pressure Region
I and within one year of discovery in Pressure Region ll. Laclede continues to
exceed the requirements in the Agreement by repairing Class 3 leaks in Pressure
Region | within an average time of just under three months (down slightly from year
2004 of the program, further down from 3 to 4 months during the first 3 years of the
program) from discovery and within an average time of just under seven months
(down slightly from year 2004 of the program, further down from 7 to 9 months
during the first 3 years of the program) from discovery in Pressure Region Il. The
guideline in the Agreement exceeds the Commission’s minimum pipeline safety
regulations that require Class 3 leaks to be monitored every 6 months until repaired
(within 5 years of discovery).

All detected leaks, along with other historical information, are used in a
prioritizing model for identifying replacement areas in a consistent manner and
prioritizing the scheduling of these areas for replacement. Staff noted that it is
critical that any upward trends in new leaks on replacement program pipelines be
identified promptly, as upward trends can point to the need to refocus efforts to
stiffen requirements to meet the program’s goals and objectives.

Staff believes that timely repairs of observed leaks prior to the subsequent bar-
hole leak survey provides better information to detect any upward trends in leakage
rate totals. Therefore, Staff recommends that the requirements in the Agreement
(calling for Class 3 leaks in Pressure Region | to be repaired within six months and
Class 3 leaks in Pressure Region Il to be repaired within one year) be continued.
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Discussion:

The Commission has reviewed Staffs August 2005 Report and finds that Staff's
recommendations are reasonable and in the public interest, and should be adopted.
The Commission will therefore direct that Laclede shall continue to meet the current
requirements of the Stipulation and Agreement, with continued annual reporting
from Staff.

IT IS ORDERED THAT:

1. Staff's recommendation is approved. Until ordered otherwise, Laclede Gas
Company shall continue to meet or exceed the current requirements of the
Unanimous Stipulation and Agreement.

2. The Commission’s Staff shall continue its annual reporting to the
Commission until otherwise ordered. Staff's next annual report shall be filed no later
than September 1, 2006, unless otherwise ordered.

3. This order shall become effective on February 17, 2006.

Murray and Appling, CC., concur

Davis, Chm., concurs, concurring opinion to follow
Gaw, C., dissents, dissenting opinion attached
Clayton, C., dissents, dissenting opinion to follow

Dale, Chief Regulatory Law Judge

*NOTE: The Stipulation and Agreement in this case has not been published. If needed, this
document is available in the official case files of the Public Service Commission.

Dissenting Opinion of Commissioner Steve Gaw

I respectfully dissent from the Order Continuing Requirements of Unanimous
Stipuiation and Agreement issued by the majority in this proceeding. As previously
stated, | continue to be concerned that Laclede has not been aggressive enough in
its service line replacement program.

Concurring Opinion of Chairman Jeff Davis

I respectfully concur with the decision ofthe majority in this case and wish to
address the concerns voiced by the dissent in this case.

Specifically, the dissent in this case would argue that Laclede should be
replacing these lines more quickly than provided in the unanimous stipulation and
agreement; however, had this decision been rejected, the unintended consequences
would be further delay in the replacement of the copper lines. The Laclede Gas
copper line replacement program is nearing the end of its sixth year and there are
only four years left to go. Laclede Gas is ahead of schedule and, until someone
presents a better plan or can show why the Commission should alter its path, we
should follow the established course. In this case, the dissent offers no plan to
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accelerate the replacement program, no analysis as to whether such an accelerated
replacement program is technically feasible and, most importantly, no plan to pay for
it. In Case GR-2005-0284, the dissent voted against a 1% rate increase for Laclede
Gas that was agreed to by all the parties, despite the fact that there was
uncontested evidence that Laclede had invested an additional $90 million in plant
and incurred $16 million dollars in operating expenses since 2002." | share the
dissent's concern about affordability, but have grave reservations about ignoring
uncontested evidence in order to produce results that would make this Commission
popular with the ratepayers of this state. Had the minority prevailed in that case,
serious questions would be raised about Laciede's ability to recover prudently
incurred capital costs, making it more difficult for Laclede to attract investment to
accelerate construction projects like the one in question.

This Commission has a responsibility to make state government work for all
parties, and we cannot let the fear ofwhat might happen paralyze us to the point of
inaction. We have a duty to govern. Governing requires leadership, and leadership
requires a willingness to take a stand in order to advance the public interest, even
though our decisions may not be popular or what an individual Commissioner would
choose ifhe or she were acting alone.

' Affidavit of Stephen M. Rackers, filed Sept. 9, 2005, p.3, GR-2005-0284 (2005).
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DISSENTING OPINION OF COMMISSIONER ROBERT M. CLAYTON 1l

This Commissioner respectfully dissents from the majority Report and Order
continuing the copper line replacement program agreed to by Staff and the
company. This Commissioner believes that additional scrutiny is necessary for a 6
year old program which has a direct impact on the safety of Laclede customers and
employees. Unfortunately, the majority focuses on the lack of dissent to the
replacement program rather than seeking new answers to vital questions about the
safety and security of the Laclede distribution system. Since this Commission is not
bound by prior Commission orders, it is appropriate for this Commission to ask
tough questions of its Staff and ofthe Company.

While on its surface it appears that adequate progress is being made in the
replacement of copper service lines, one must have the case background to
understand the necessity of the program. Between 1985 and 1990, Staff filed three
natural gas incident reports related to Laclede and all three incidents involved
corrosion on copper service lines. It is believed that all three of these incidents
resulted from de-icing salts corrosively attacking the copper service lines. Ina 1991
settlement, Laclede agreed to follow a formal replacement program that included
identification and replacement of direct-buried copper service lines in areas of
known corrosive environments. Thenin 1998, Staff investigated two explosions and
resulting fires in Laclede's Case No. GO-99-155 service area. Staff determined that
both incidents were caused by natural gas leaking from corroded sections of copper
service lines.

As a result of these investigations, Staff opened this case in 1998 to investigate
the adequacy of Laclede's direct-buried copper service line replacement program
and the effectiveness of its leak survey procedures. Staff filed a Report on August
31, 1999, that summarizes the incidents in Laclede's service area as follows, "[s]ince
November 1985-Febraury 1999, six natural gas incidents involving corrosion on
direct-buried copper service lines have resulted in the death of one man, significant
bodily burns suffered by a grandmother and her grandson, structural damage to at
least six properties, and loss of personal belongings." The danger these copper lines
present is evident from the number of serious incidents in this service territory. In
many areas of the state, copper lines have been completely removed due to the
increased danger associated with their use. It is for these reasons that such lines
are scheduled to be removed.

According to the Unanimous Stipulation and Agreement signed by Laclede,
Staff and the Office of Public Counsel, Laclede is required, at a minimum, to
continue following the guidelines of the agreement until completion of the entire
program. Language exists in that agreement allowing for modification of the program
if so ordered by the Commission. Allowing the Commissioners time to thoroughly
review the filings in the case and ask questions of the parties at an Agenda meeting
before a vote to continue this copper line replacement program is within the
framework of the Stipulation. The Stipulation does not prohibit updating the program
or improving it when necessary. It is incumbent on the commissioners to ensure
that the program as it was created in 2000 is appropriate today. When
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Commissioners raise issues or concerns with a stipulation, it is up to the Staff to
make suggestions or proposals. Some have suggested that if Commissioners have
concerns with the program, Commissioners should offer specific plans for
improvement. When this Commission is permitted to fill its unused Pool Advisory
technical staff, Commissioners will be in a position to make those specific
recommendations. Until then, the Commission is dependent on the
recommendations of Staff.

Additionally, circumstances have changed since this program was implemented
in 2000. The legislature has seen fit to authorize the creation of new surcharges
which enable the company to charge the ratepayers more for service, and to collect
the revenue sooner in time. One surcharge called the Infrastructure System
Replacement Surcharge (ISRS) was approved in 2003 and has been applied in
several cases. In 2005, two new surcharges were authorized by the General
Assembly. Gas companies will be able to apply for surcharges to replace revenue
lost from customer conservation and fluctuations in weather. Additionally, gas
companies will be able to apply for a surcharge for mandated environmental costs
imposed by federal or state regulators. Formerly, each of these costs were part of a
normal, traditional rate case, but will now ride separately over and above base rates.
The ISRS is specifically designed for this type of infrastructure improvement.

This Commissioner believes that because of the assessment of three new
surcharges available to the gas company, the utility should be held to a higher
standard when it comes to safety. This Commission should do its own analysis
rather than rely on potentially outdated work that began in 1998. The people of this
state deserve a Commission willing to improve the performance of its utilities rather
than simply grant them additional revenue opportunities without improving service to
ratepayers. Leadership is finding improved solutions to problems; not simply rubber
stamping another Commission's work.

For the foregoing reasons, this Commissioner dissents.

Director of the Manufactured Housing and Modular Units Program of the
Public Service Commission, Complainant, v. A&G Commercial Trucking, Inc.,
Respondent.

Case No. MC-2004-0078

Manufactured Housing §2. The Commission approved the Stipulation and Agreement
entered into between the Director of the Manufactured Housing and Modular Units Program of
the Public Service Commission (“Director”) and A&G Commercial Trucking, Inc. with regard to
the Director’s August 5, 2003 Complaint against A&G, which alleged that A&G had offered four
manufactured homes it owned for sale at retail while not being registered with the Public
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Service Commission as a manufactured home dealer, as is required by law. Other allegations
were included as well.

ORDER APPROVING STIPULATION AND AGREEMENT

Issue Date: October 17, 2006 Effective Date: October 17, 2006

Syllabus: This order approves the Stipulation and Agreement entered into
between the Director of the Manufactured Housing and Modular Units Program of
the Public Service Commission (“Director”) and A & G Commercial Trucking, Inc. (“A
& G”) with regard to the Director's August 5, 2003 Complaint against A & G.

Background

A & G is a Missouri corporation, with its principal place of business at 111
Eastside Drive, Ashland, Missouri. A & G is owned by Greg DeLine, Kelly DeLine,
and Rose Grant, with Greg DeLine serving as the corporation’s president. On
August 5, 2003, the Director filed a Complaint against A & G alleging that A & G
offered four manufactured homes it owned for sale at retail while not being
registered with the Missouri Public Service Commission (“Commission”) as a
manufactured home dealer, as required by law.

Additional allegations included the improper removal of restrictive sale notices
(known as “red tags”) on the four homes without authorization by the Director, and
the sale of two of those homes, which did not comply with the code and did not bear
the proper seal. The Director requested that the Commission find that A & G
violated the provisions of sections 700.015, 700.090, and 700.045, RSMo 2000, and
authorize the Director to seek civil penalties pursuant to Section 700.115." After the
Director filed its complaint, it discovered that three additional homes had been sold
under the same circumstances as the four named in the complaint. The sales of all
seven homes are the subject homes to this dispute.

The parties submitted the case to mediation and executed a Stipulation and
Agreement that the Commission rejected on May 25, 2004, stating that “it would not
be appropriate to approve a settiement, which encourages A & G to function as a
dealer of manufactured homes.” The case was set for an evidentiary hearing to be
held on June 1, 2004; however, the Cole County Circuit Court issued a writ of
prohibition barring the Commission from conducting the hearing. Ultimately, the writ
was appealed to the Missouri Supreme Court, and after remand, the circuit court
dismissed the writ returning jurisdiction of this matter to the Commission.

On September 29, 2006, the Director and A & G executed and filed with the
Commission another Stipulation and Agreement (“Agreement”) to resolve all issues
in this case.

The Agreement

The signatories to the Stipulation and Agreement agreed on the following:

' All statutory citations are to RSMo 2000, unless otherwise noted.
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A & G shall remedy any defects existing in the four manufactured
homes the Director identified in the Complaint and any defects
that remain in the three other homes that A & G sold. The
Director will inspect these homes, upon consent of the owners, to
confirm that the defects have been repaired, and will issue a
Housing and Urban Development (“HUD”) label, if appropriate. A
& G shall reimburse the Director for any costs associated with
these inspections.

Should A & G ever desire to sell any new or used manufactured
home for the purpose of habitation it must first notify the Director
allowing the Director to inspect the home, and then must comply
with any corrective action ordered by the Director to bring the
home into compliance with the HUD code prior to selling any
home at retail. A & G shall again reimburse the Director for the
cost of the inspections.

A & G, so long as Greg DeLine owns an interest in A & G, shall
not act as a dealer of manufactured homes, and will not seek
registration as a dealer of manufactured homes pursuant to
Chapter 700.4 .

A & G shall pay a civil penalty in the amount of $14,000 to the
school fund.

Staff’s Memorandum in Support

In its Memorandum in support of the Agreement, filed on October 2, 2006, the
Director notes that Section 700.115 authorizes the circuit court to impose penalties
of up to $1,000 for each violation of Chapter 700. In the Agreement, A & G has
agreed to pay a civil penalty in the amount of $14,000, resulting in penalties
averaging $2,000 for each of the seven homes at issue. The Director believes this
is a substantial penalty, serving as a deterrent to future misconduct by A & G or by
others who are similarly situated. While the penalty per home exceeds the amount
sanctioned in Section 700.115, the Director believes that a circuit court would be
authorized to impose this penalty if it found that A & G had committed more than
one violation per home.

The Director also states that its principal objective in negotiating this
Agreement was to ensure that the disputed homes that A & G sold were brought into
compliance with the HUD code and other regulatory standards and that the homes
are safe and suitable for habitation. The Agreement gives the home owners the
opportunity to receive such assurances and to remedy any existing defects in their
homes at no cost to the homeowner. A & G will bear all costs of inspection and of
any necessary corrective work.

A & G would also not be permitted to register with the Commission as a
manufactured housing dealer. Under current law, however, A & G may sell used
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manufactured homes and up to three new manufactured homes without registering
as adealer. The Agreement requires A & G to notify the Director prior to selling any
home and allows the Director or a third party to inspect the home and identify any
corrective action needed to bring the home into compliance with the HUD code. A &
G would then have to bring the home up to code and allow a reinspection of the
home prior to any sale. The Director would issue a HUD label for the home, if
appropriate. The Director believes that these provisions provide a strong deterrent
to prevent A & G and its affiliates from selling manufactured homes that do not
comply with the code.

While neither A & G nor Mr. DeLine admits any liability to another party nor to
any third party, it does admit, in Paragraph 9 of the Agreement, that it violated three
provisions of the Manufactured Housing Law, specifically sections 700.015,
700.090, and 700.045. The Commission has not yet had an opportunity to
determine whether A & G had violated any of these statutes. The Director points
out, however, that except for the imposition of a civil penalty, this acknowledgment is
the only relief that the Director sought in this case. The Director believes that the
Agreement achieves all of its objectives without the risk and expense of additional
litigation.

Discussion

The Commission has jurisdiction over manufactured home manufacturers and
dealers pursuant to Chapter 700, RSMo. By Commission Rule 4 CSR 240-120.031,
the Commission delegated to the Director all of its powers pertaining to
manufactured homes under Chapter 700, RSMo, "except the powers to revoke,
deny, refuse to renew or place on probation a registration under section 700.090,
RSMo," which are retained by the Commission.

The Commission has the legal authority to accept a stipulation and agreement
to resolve a case.> The Commission notes that “[e]very decision and order in a
contested case shall be in writing and, except in default cases or cases disposed of
by stipulation, consent order or agreed settlement . . . shall include . . . findings of
fact and conclusions of law.” Consequently, the Commission need not make
findings of fact or conclusions of law in this order. Additionally, any requirement for
a hearing is met when the opportunity for hearing has been provided and no proper
party has requested the opportunity to present evidence.* No party has requested a
hearing in this case, and the Commission may grant the relief requested based on
the Stipulation and Agreement.

If no party objects to a stipulation and agreement, the Commission may treat
the Agreement as being unanimous.® The Director and Greg DeL.ine, the president
of A & G, have both signed the Agreement. Although the Office of the Public

2 See Section 536.060, RSMo 2000.
® Section 536.090, RSMo 2000.

* State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App. 1989).

® 4 CSR 240-20115(2)(C).
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Counsel is a party to this action, it has not filed anything in this matter or participated
in any way. Pursuant to Commission Rule 4 CSR 240-2.115(2)(C) “if no party
timely objects to a nonunanimous stipulation and agreement, the commission may
treat the nonunanimous stipulation and agreement as a unanimous stipulation.”
Commission Rule 4 CSR 240-2.115(2)(B) allows each party seven days to file an
objection to a nonunanimous stipulation and agreement. Because all parties have
either signed the Agreement filed on September 29, 2006, or have not opposed the
Agreement within the time period allowed, the Commission will treat the Agreement
as unanimous.

Conclusion

The Commission has reviewed the Stipulation and Agreement, and the
Director's memorandum in support of the Stipulation and Agreement, and having
considered these verified pleadings, which are admitted into evidence, finds that the
resolution of the Director's complaint by the terms of the Agreement is not
detrimental to the public interest and shall be approved. Furthermore, no party
objects to the Stipulation and Agreement. Therefore, under Commission Rule
4 CSR 240-2.115(2)(C), the Commission will treat it as unanimous.

IT IS ORDERED THAT:

1. The Unanimous Stipulation and Agreement filed by the signatories in this
matter is approved.

2. A & G Commercial Trucking, Inc., shall comply with the terms and
conditions contained in the Stipulation and Agreement.

3. This order shall become effective on October 17, 20086.

4. This case may be closed on October 18, 2006.
Davis, Chm., Murray, Gaw, Clayton and Appling, CC., concur

Stearley, Regulatory Law Judge

*NOTE: The Stipulation and Agreement in this case has not been published. If needed, this
document is available in the official case files of the Public Service Commission.
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Director of the Manufactured Housing and Modular Units Program of the
Public Service Commission, Complainant v. Amega Sales, Inc.,Respondent.

Case No. MC-2004-0079

Manufactured Housing §2. The Commission approved the Stipulation and Agreement
entered into between the Director of the Manufactured Housing and Modular Units Program of
the Public Service Commission (“Director”) and Amega Sales, Inc with regard to the Director’s
August 5, 2003 Complaint against Amega, which alleged that Amega had improperly sold a
2000 Skyline Corporation manufactured home located on its sales lot in Ashland, Missouri.
Prior to this, the Director had placed a prohibitive sale notice on this particular manufactured
home and informed Amega that the home could not be sold as a new manufactured home.

ORDER APPROVING STIPULATION AND AGREEMENT

Issue Date: October 17, 2006 Effective Date: October 17, 2006 -

Syllabus: This order approves the Stipulation and Agreement entered into
between the Director of the Manufactured Housing and Modular Units Program of
the Public Service Commission (“Director”) and Amega Sales, Inc. (“Amega”) with
regard to the Director's August 5, 2003 Complaint against Amega.

Background

Amega is a Missouri corporation, with its principal place of business located at
111 Eastside Drive, Ashland, Missouri. Amega is owned by Greg DeLine, Kelly
Deline, and Rose Grant, with Greg DeL.ine serving as the corporation’s president.

On August 5, 2003, the Director filed a Complaint against Amega alleging that it
had improperly sold a 2000 Skyline Corporation manufactured home located on its
sales lot in Ashland, Missouri. Prior to this sale, the Director had placed a
prohibitive sale notice on this particular manufactured home and informed Amega
that the home could not be sold as a new manufactured home. Despite the
Director’s pre-sale determination, Amega sold the home to Don Higginbotham as a
new home for habitation in violation of the prohibitive sale notice. The Director
requested that the Commission find that Amega had violated provisions of Chapters
700 and 407, RSMo, and that the Commission suspend Amega’s registration and
authorize the Director to seek civil penalties in circuit court.

The parties submitted the case to mediation, executed a Stipulation and
Agreement and filed it with the Commission on March 19, 2004. The Commission
never approved or rejected the Stipulation and Agreement, but instead scheduled a
bifurcated hearing. The Commission conducted the first phase of the evidentiary
hearing, and on September 2, 2004, issued a Report and Order where it found that
Amega violated Section 700.045 by selling a home without a seal and that Amega
violated Section 407.020 by misrepresenting to Mr. Higginbotham that the home he
purchased was a new home.

The Cole County Circuit Court issued a writ of prohibition barring the
Commission from conducting the second phase of the evidentiary hearing.
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Ultimately, the writ was appealed to the Missouri Supreme Court, and after remand,
the circuit court dismissed the writ returning jurisdiction of this matter to the
Commission.

On September 29, 2006, the Director and Amega executed, and filed with the
Commission, another Stipulation and Agreement (“Agreement”) to resolve all issues
in this case.

The Agreement
The signatories to the Stipulation and Agreement agreed on the following:

Amega shall pay a civil penalty in the amount of $10,000 to the
school fund for the violations that were the subject of the
Commission’s September 2, 2004 Report and Order.

Amega shall suspend all sales activity at its sales lot in Ashland,
Missouri, for a period of twenty days. Amega may not have
contact with potential customers on the Ashland lot during this
time period and is prohibited from steering potential customers to
other sales lots owned or maintained by Greg Deline, Amega’s
principal owner, or owned or maintained by any of Amega’'s
affiliates.

Amega and its affiliates are prohibited from selling any
manufactured home that does not have a Housing and Urban
Development (HUD) data plate or label or modular seal, as is
required by law. Amega must notify the Director any time it
receives title to any manufactured home that does not have the
required data plate or seal for the home to be resold.

Amega shall pay a civil penalty in the amount of $10,000 for any
future violation where Amega or one of its affiliates sells any
manufactured home lacking a Housing and Urban Development
(HUD) data plate or label or modular seal, as is required by law.

Staff’s Memorandum in Support

On October 2, 2006, the Director filed its “Suggestions in Support of Stipulation
and Agreement.” In its suggestions, the Director states that the Agreement
essentially puts the Ashland lot out of business for a period of 20 days, and that
Amega “will not only lose the profits that it would have realized from sales for most
of a month, but will also be prevented from the activity that might lead to sales after
the suspension period ends.”

Amega must advertise the suspension by placing a prominent sign at the main
front entrance to the Ashland lot serving to prevent customers from coming onto the
lot in violation of the Agreement and warn them that they may not do business with
Amega during the suspension period. This sign will also advertise the suspension to
members of the general public who happen to pass by the sales lot, thereby serving
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a valuable public relations function. By the terms of the Agreement, Amega will not
be able to steer any business from the Ashland lot to other lots owned or maintained
by Amega and its affiliates.

The Director notes that its Complaint pertained only to the two violations
associated with Amega’s sale of the 2000 Skyline Corporation manufactured home
to Mr. Higginbotham. In addition to the civil penalty that will be imposed by the
terms of the Agreement for that inappropriate sale, Mr. Higginbotham, the customer
who bought the subject manufactured home, has settled his claim against Amega
whereby Amega provided a payment of $38,321.63 to Mr. Higginbotham in full
satisfaction of his claims. Mr. Higginbotham testified in the hearing in this case that
he was satisfied with this settlement and there is no unresolved civil litigation as a
result of the subject transaction.

The Director further states that while Amega’s agreement, not to sell or convey
any manufactured home that is “red tagged” at the time of the sale and not to sell
any new manufactured home lacking the proper HUD labels and certificates, does
not require Amega to do more than the law already requires, that the agreed upon
future penalty for improper sales in the amount of $10,000 per occurrence should
serve as a strong deterrent to prevent Amega and its affiliates from selling
manufactured homes that do not comply with the code. This penalty is far more
than the $1000 per violation penalty authorized by Section 700.115.

While Amega does not acknowledge or admit liability under the terms of the
Agreement, the Agreement does provide that Amega will not seek judicial review or
otherwise challenge the findings of fact or conclusions of law that are included in the
Report and Order that the Commission issued in this case on September 2, 2004.

Discussion

The Commission has jurisdiction over manufactured home manufacturers and
dealers pursuant to Chapter 700, RSMo. By Commission Rule 4 CSR 240-120.031,
the Commission delegated to the Director all of its powers pertaining to
manufactured homes under Chapter 700, RSMo, "except the powers to revoke,
deny, refuse to renew or place on probation a registration under section 700.090,
RSMo," which are retained by the Commission.

The Commission has the legal authority to accept a stipulation and agreement
to resolve a case." The Commission notes that “[e]very decision and order in a
contested case shall be in writing and, except in default cases or cases disposed of
by stipulation, consent order or agreed settiement . . . shall include . . . findings of
fact and conclusions of law.” Consequently, the Commission need not make
findings of fact or conclusions of law in this order.

If no party objects to a stipulation and agreement, the Commission may treat
the Agreement as unanimous.® The Director and Greg Deline, the president of
Amega, have both signed the Agreement. Although the Office of the Public Counsel

! See Section 536.060, RSMo 2000.
2 Section 536.090, RSMo 2000.
® 4 CSR 240-20115(2)(C).
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is a party to this action, it has not filed anything in this matter or participated in any
way. Pursuant to Commission Rule 4 CSR 240-2.115(2)(C) “if no party timely
objects to a nonunanimous stipulation and agreement, the commission may treat the
nonunanimous stipulation and agreement as a unanimous stipulation.” Commission
Rule 4 CSR 240-2.115(2)(B) allows each party seven days to file an objection to a
nonunanimous stipulation and agreement. Because all parties have either signed
the Agreement filed on September 29, 2006, or have not opposed the Agreement
within the time period allowed, the Commission will treat the Agreement as
unanimous.

Conclusion

The Commission has reviewed the Stipulation and Agreement, and the
Director's memorandum in support of the Stipulation and Agreement, and having
considered these verified pleadings, which are admitted into evidence, finds that the
resolution of the Director's Complaint by the terms of the Agreement is not
detrimental to the public interest and shall be approved. Furthermore, no party
objects to the Stipulation and Agreement. Therefore, under Commission Rule
4 CSR 240-2.115(2)(C), the Commission will treat it as unanimous.

IT IS ORDERED THAT:

1. The Unanimous Stipulation and Agreement filed by the signatories in this
matter is approved.

2. Amega Sales, Inc., shall comply with the terms and conditions contained in
the Stipulation and Agreement.

3. This order shall become effective on October 17, 2006.

4. This case may be closed on October 18, 2006.

Davis, Chm., Murray, Gaw, Clayton and Appling, CC., concur

Stearley, Regulatory Law Judge
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In the Matter of the Application of Aquila, Inc., for Permission and Approval
and a Certificate of Public Convenience and Necessity Authorizing it to
Acquire, Construct, Install, Own, Operate, Maintain, and Otherwise Control
and Manage Electrical Distribution Substation and Related Facilities in Kansas
City, Jackson County, Missouri (Near the City of Raymore).

Case No. EA-2006-0499

Electric §3. The Commission approved the Stipulation and Agreement and granted Aquila,
Inc., a certificate of convenience or necessity to Acquire, construct, install, own, operate, and
maintain a distribution substation and related facilities in Jackson County, near the city of
Raymore.

ORDER APPROVING STIPULATION AND AGREEMENT
Issue Date: October 19, 2006 Effective Date: October 29, 2006

Procedural History

On June 23, 2006, Aquila, Inc. filed an application with the Missouri Public
Service Commission requesting a certificate of convenience and necessity as
described in the caption of this order. On August 15, Kansas City Power & Light
Company was granted its request to intervene. Although Aquila also filed a motion
for expedited treatment, the process was stalled in order to allow the parties and
opportunity to reach an agreement, which is now before the Commission. Although
it did not join in the Agreement, KCPL filed a notice informing the Commission that
KCPL does not oppose the Agreement. The Stipulation and Agreement was filed on
October 10, as was KCPL'’s notice.

The Stipulation and Agreement

The parties agree that in Case No. 9470, the Commission granted authority to
Aquila’s predecessors-in-interest to construct and operate electric facilities,
transmission lines and distribution systems throughout portions of Jackson County,
Missouri. The parties further agree that the area in which Aquila proposes to
construct its substation is within its certificated area. The estimated cost of the
project is $2.9 million, which will be funded by cash or credit. The parties finally
agree that the substation will promote public convenience or necessity for customers
in both Jackson and Cass Counties.

Precedential impact of StopAquila.org v. Aquila, Inc.’

The parties agree that under case law, prior to the StopAquila.org v. Aquila, Inc.
case, utility companies such as Aquila and KCPL could construct and operate a
substation within its service territory without approval from the Commission. This
conclusion rests on the premise that if the Commission has granted to the company

' StopAquila.org v. Aquila, Inc., 180 S.W.3d 24 (Mo. App. W.D. 2005).
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a certificate of convenience or necessity to operate in a particular service area, then
the subsequent granting of such authority to build a substation in that same area
would be redundant. However, since StopAquila.org v. Aquila, Inc., Aquila has
taken the position that Commission authority is now necessary for Aquila to build a
substation in its service area.

Staff, OPC and KCPL do not believe the courts most recent ruling requires
Aquila to obtain Commission approval prior to building the substation. However,
because of the necessity for expedited construction of the substation due to
imminent increased demand, the parties agree that the Commission should grant
the requested authority to Aquila. In this regard, the parties agree that by granting
the requested certificate, the Commission is not establishing a regulatory policy or
precedent but is rather responding to the specific facts of this case.

Discussion

Under Section 393.170.1, RSMo 2000, electric corporations are required to
obtain Commission approval prior to constructing an electric plant. In light of
StopAquila.org, the parties agree that there is uncertainty as to whether Aquila, by
previous order of the Commission, presently has the authority to build the
substation. However, no party takes issue with this uncertainty. Rather, the parties
agree that the Commission should grant the requested authority regardless of how
Missouri courts may resolve this issue. Because the parties have not presented this
issue to the Commission for resolution, the Commission need not answer that legal
question.

The Commission recognizes that if Aquila need not request authority to build
the substation, then granting the authority would at worst simply be redundant.
However, if on the other hand, Aquila does need to requested authority from the
Commission to build the substation, then the Commission must determine whether
construction of the substation is necessary or convenient for the public service. The
parties have stipulated that construction of the proposed substation is necessary in
order for Aquila to meet expected demand.

Conclusion

The Commission has the legal authority to accept a stipulation and agreement
as offered by the parties as a resolution of issues raised in this case.? The
Commission notes that every decision and order in a contested case shall be in
writing and, except in default cases or cases disposed of by stipulation, consent
order or agreed settlement, shall include findings of fact and conclusions of law.?
Consequently, the Commission need not make findings of fact or conclusions of law
in this order.

Commission rule 4 CSR 240-2.115 (2)(C) states that if no party objects to the
Stipulation and Agreement, the Commission may treat the agreement as

2 Section 536.060, RSMo 2000.
® Section 536.090, RSMo 2000.
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unanimous. Because KCPL has indicated that it does not oppose the agreement,
the Commission will treat the agreement as unanimous.

The Commission has reviewed the facts of this case and the Stipulation and
Agreement and finds that the agreement is reasonable. The Commission will
therefore approve the agreement, direct that the parties to the agreement comply
with its terms and, finding that it is necessary for the public interest, will grant Aquila
a certificate of convenience or necessity to construct and operate the proposed
substation.

IT IS ORDERED THAT

1. The Stipulation and Agreement between Aquila, Inc., the Staff of the
Commission and the Office of the Public Counsel is approved.

2. The parties to the agreement shall abide by its terms.

3. Aagquila, Inc. is granted a certificate of convenience or necessity to Acquire,
construct, install, own, operate and maintain a distribution substation and related
facilities in Jackson County, near the City of Raymore, as more fully described in the
Stipulation and Agreement.

4. This order shall become effective on October 29, 2006.

5. This case may be closed on October 30, 2006.

Davis, Chm., Murray, and Appling, CC., concur.
Gaw C., dissents, with separate dissenting
opinion to follow.

Clayton, C, dissents.

Jones, Senior Regulatory Law Judge

NOTE: The Stipulation and Agreement in this case has not been published. If needed, this
document is available in the official case files of the Public Service Commission.

DISSENTING OPINION OF COMMISSIONERS
ROBERT M. CLAYTON lit AND STEVE GAW

The applications filed by Aquila asked for a Certificate of Public Convenience
and Necessity to construct, own, operate and manage an electrical distribution
substation in Kansas City, Missouri in case number EA-2006-0499, and an electrical
transmission substation near Osceola, Missouri in St. Clair County in case number
EA-2006-0500. It appears from the record that no zoning requirements exist for the
siting of the substation in St. Clair County’. However, implicit within these
applications is the reference to the pending application with the Kansas City
Planning and Zoning Board for a land use permit. If this Board, or ultimately any

' If St. Clair County does not have zoning laws and regulations or if the area where the
substation is to be constructed is already zoned for such use, then receiving county approval
would not be necessary.
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proper county authority approached, denies Aquila’s request for a land use permit,
then the Commission’s authority to issue a certificate and grant such use may be
challenged.

This majority Order should have made it clear that the Commission was not
attempting to confiscate the City of Kansas City or St. Clair County’s siting authority.
If it was, the Commission did not hold a hearing as required under §393.170.3 and
therefore, this Order is legally flawed. The proper procedure, which appears to be
the intended process for Aquila, is to go to the Kansas City Planning and Zoning
Board or the County authority, apply for the permit, and attach that approval to the
Commission application for a Certificate of Convenience and Necessity. If Aquila
was seeking to pre-empt that process and either entity’s siting authority by obtaining
land use approval from the Commission, then an appropriate hearing would still be
required pursuant to §3»93.170.2 However, if Aquila was not seeking to pre-empt the
City or County’s authority, then, if the Commission felt it needed a determination on
land use, a hearing should have been held and the appropriate city or county
authority joined as a party to guard against any improper extensions of authority.
No evidence was offered or information stipulated, and there was no joining of the
City of Kansas City or St. Clair County in this case. The appropriate process in this
matter was to issue an approval of the substations pursuant to §393.170 as to the
need for the facilities only, subject to the approval needed, if any, of the local zoning
requirements in two political subdivisions.’

It is particularly disturbing that the majority Order in this case stands on the
basis that it provided all of the authority necessary to site the facilities. This notion is
opposite to the rationale of the same majority of Commissioners in the Aquila South
Harper case®. There, the majority went to great lengths to assure the parties that
the Commission preempted local zoning authority only after the required hearing of
evidence on appropriate land use. This Order should make clear that no preemption
of local authority was authorized. There is a cloud of uncertainty in this Order that
stems from misapplying the prior Aquila South Harper decision and ignoring local
use planning. If a local land use permit is not granted or other issue arises, this
majority Order is vulnerable to challenge. Therefore, we must dissent.

2 If Aquila wished to have the Commission examine the land use issue (which it appears to be
deferring to Kansas City) then it should have requested a hearing before the Commission and
joined Kansas City as a party.

® PSC case no. EA-2006-0309, Aquila’s Application for Certification of Public Convenience and
Necessity.
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In the Matter of the Application of Aquila, Inc., for Permission and Approval
and a Certificate of Public Convenience and Necessity Authorizing it to
Acquire, Construct, Install, Own, Operate, Maintain, and Otherwise Control
and Manage Electrical Distribution Substation and Related Facilities in Kansas
City, Jackson St. Clair County, Missouri (Near the City of Osceola).

Case No. EA-2006-0500

Electric §3. The Commission approved the Stipulation and Agreement and granted Aquila,
Inc., a certificate of convenience or necessity to Acquire, construct, install, own, operate, and
maintain a distribution substation and related facilities in St. Clair County, near the city of
Osceola.

ORDER APPROVING STIPULATION AND AGREEMENT
Issue Date: October 19, 2006 Effective Date: October 29, 2006

Procedural History

On June 23, 2006, Aquila, Inc. filed an application with the Missouri Public
Service Commission requesting a certificate of convenience and necessity as
described in the caption of this order. On August 15, Kansas City Power & Light
Company was granted its request to intervene. Although Aquila also filed a motion
for expedited treatment, the process was stalled in order to allow the parties and
opportunity to reach an agreement, which is now before the Commission. Although
it did not join in the Agreement, KCPL filed a notice informing the Commission that
KCPL does not oppose the Agreement. The Stipulation and Agreement was filed on
October 10, as was KCPL’s notice.

The Stipulation and Agreement

The parties agree that in Case No. 9470, the Commission granted authority to
Aquila’s predecessors-in-interest to construct and operate electric facilities,
transmission lines and distribution systems throughout portions of St. Clair County,
Missouri. The parties further agree that the area in which Aquila proposes to
construct its substation is within its certificated area. The estimated cost of the
project is $1.65 million, which will be funded by cash or credit. The parties finally
agree that the substation will promote public convenience or necessity for customers
in St. Clair and the surrounding counties bordering the Deepwater Arm of Truman
Lake.

Precedential impact of StopAquila.org v. Aquila, Inc.’

The parties agree that under case law, prior to the StopAquila.org v. Aquila, Inc.
case, utility companies such as Aquila and KCPL could construct and operate a
substation within its service territory without approval from the Commission. This

' StopAquila.org v. Aquila, Inc., 180 S.W.3d 24 (Mo. App. W.D. 2005).
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conclusion rests on the premise that if the Commission has granted to the company
a certificate of convenience or necessity to operate in a particular service area, then
the subsequent granting of such authority to build a substation in that same area
would be redundant. However, since StopAquila.org v. Aquila, Inc., Aquila has
taken the position that Commission authority is now necessary for Aquila to build a
substation in its service area.

Staff, OPC and KCPL do not believe the courts most recent ruling requires
Aquila to obtain Commission approval prior to building the substation. However,
because of the necessity for expedited construction of the substation due to
imminent increased demand, the parties agree that the Commission should grant
the requested authority to Aquila. In this regard, the parties agree that by granting
the requested certificate, the Commission is not establishing a regulatory policy or
precedent but is rather responding to the specific facts of this case.

Discussion

Under Section 393.170.1, RSMo 2000, electric corporations are required to
obtain Commission approval prior to constructing an electric plant. In light of
StopAquila.org, the parties agree that there is uncertainty as to whether Aquila, by
previous order of the Commission, presently has the authority to build the
substation. However, no party takes issue with this uncertainty. Rather, the parties
agree that the Commission should grant the requested authority regardless of how
Missouri courts may resolve this issue. Because the parties have not presented this
issue to the Commission for resolution, the Commission need not answer that legal
question.

The Commission recognizes that if Aquila need not request authority to build
the substation, then granting the authority would at worst simply be redundant.
However, if on the other hand, Aquila does need to requested authority from the
Commission to build the substation, then the Commission must determine whether
construction of the substation is necessary or convenient for the public service. The
parties have stipulated that construction of the proposed substation is necessary in
order for Aquila to meet expected demand.

Conclusion

The Commission has the legal authority to accept a stipulation and agreement
as offered by the parties as a resolution of issues raised in this case? The
Commission notes that every decision and order in a contested case shall be in
writing and, except in default cases or cases disposed of by stipulation, consent
order or agreed settlement, shall include findings of fact and conclusions of law.
Consequently, the Commission need not make findings of fact or conclusions of law
in this order.

Commission rule 4 CSR 240-2.115 (2)(C) states that if no party objects to the
Stipulation and Agreement, the Commission may treat the agreement as

?Section 536.060, RSMo 2000.
® Section 536.090, RSMo 2000.
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unanimous. Because KCPL has indicated that it does not oppose the agreement,
the Commission will treat the agreement as unanimous.

The Commission has reviewed the facts of this case and the Stipulation and
Agreement and finds that the agreement is reasonable. The Commission will
therefore approve the agreement, direct that the parties to the agreement comply
with its terms and, finding that itis necessary for the public interest, will grant Aquila
a certificate of convenience or necessity to construct and operate the proposed
substation.

IT IS ORDERED THAT

1. The Stipulation and Agreement between Aquila, Inc., the Staff of the
Commission and the Office of the Public Counsel is approved.

2. The parties to the agreement shall abide by its terms.

3. Aquila, Inc. is granted a certificate of convenience or necessity to Acquire,
construct, install, own, operate and maintain a distribution substation and related
facilities in St. Clair County, near the city of Osceola, as more fully described in the
Stipulation and Agreement.

4. This order shall become effective on October 29, 2006.

5. This case may be closed on October 30, 20086.

Davis, Chm., Murray, and Appling, CC., concur.
Gaw C., dissents, with separate dissenting
opinion to follow.

Clayton, C, dissents.

Jones, Senior Regulatory Law Judge

NOTE: Commissioners Gaw and Clayton filed a joint dissenting opinion in cases EA-2006-
0499 and EA-2006-0500. See pages 62 for a copy of that opinion.
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USW Local 11-6, Complainant, v. Laclede Gas Company, Respondent.

Case No. GC-2006-0060

Gas §35. The Commission found that the tariff of Laclede Gas Company as revised on June
10, 2005, provides for safe and adequate service and therefore the Complaint is dismissed
with prejudice.

APPEARANCES

Janine M. Martin and Sherrie A. Schroder, Diekemper, Hammond, Shinners,
Turcotte and Larrew, P.C., 7730 Carondelet Avenue, Suite 200, St. Louis,
Missouri 63105, for USW Local 11-6.

Michael C. Pendergast, Vice President & Associate General Counsel, and
Rick E. Zucker, Assistant General Counsel-Regulatory, Laclede Gas
Company, 720 Olive Street, St. Louis, Missouri 63101, for Laclede Gas
Company.

Charles S. Elbert, Kohn, Shands, Elbert, Gianoulakis & Giljum,

One US Bank Plaza, Suite 2410, St. Louis, Missouri 63101, for Laclede Gas
Company.

Michael F. Dandino, Deputy Public Counsel, and Marc Poston, Assistant
Public Counsel, Office of the Public Counsel, Post Office Box 2230,

200 Madison Street, Suite 650, Jefferson City, Missouri 65102-2230, for the
Office of the Public Counsel and the public.

Thomas R. Schwarz, Jr., Deputy General Counsel, Missouri Public Service
Commission, Post Office Box 360, 200 Madison Street, Jefferson City,
Missouri 65102, for the Staff of the Missouri Public Service Commission.

REGULATORY LAW JUDGE: Nancy Dippell, Deputy Chief Regulatory Law
Judge .

REPORT AND ORDER

Syllabus: This order finds that the tariff of Laclede Gas Company as revised
on June 10, 2005, provides for safe and adequate service and therefore the
Complaint is dismissed with prejudice.

Procedural History

On May 10, 2005, Laclede submitted proposed tariff revisions' to implement its
automated meter reading (AMR) program. The tariff sheets became effective on
June 10, 2005. USW Local 11-6 attempted to intervene in that tariff matter after the
tariff had become effective and was denied intervention.” The USW Local 11-6 then
filed a Complaint in which it alleges that because of these tariff revisions, Laclede

! Tariff Number JG-2005-0976.
2 Case No. GT-2005-0496.
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may not be providing safe and adequate service as required by Section 393.130,
RSMo. USW Local 11-6 amended its Complaint on February 8, 2006.

The Commission held an evidentiary hearing on May 22 and 23, 2006, at which
all the parties were represented. The parties submitted briefs on July 7, 2006. On
July 14, 2006, USW Local 11-6 attempted to file additional evidence which the
Commission rejected.

Findings of Fact

The Missouri Public Service Commission, having considered all of the
competent and substantial evidence upon the whole record, makes the following
findings of fact. The positions and arguments of all of the parties have been
considered by the Commission in making this decision. Failure to specifically
address a piece of evidence, position or argument of any party does not indicate
that the Commission has failed to consider relevant evidence, but indicates rather
that the omitted material was not dispositive of this decision.

Laclede Gas Company is a local gas distribution company providing natural gas
service in Missouri.

The USW Local 11-6 is a union whose members are employed by Laclede.

Some of USW Local 11-6’s members are meter readers whose job is to read
residential and commercial meters for billing purposes.

Laclede trains its employees, including those conducting inspections and
reading meters, on how to detect natural gas leaks.

Some meter readers believe it is a component of their job to watch for signs of
natural gas leaks.® Meter readers are required by Laclede to report leaks when
found and carry company cell phones for this purpose.* Failure to report a leak
when found can subject the employee to discipline.

Although remote meter reading devices have been used for decades,’® in 2005,
Laclede began implementing an automated meter reading (AMR) program to
replace a substantial portion of its manually read meters. As part of the AMR
implementation, AMR devices are being placed on most customer meters.

Traditionally, meters were read by meter readers who physically viewed the
meter on a monthly basis to determine how much natural gas was used by a
particular customer.®

Where an AMR device has been put in place, the AMR technology allows
Laclede to read the meters without physically visiting the customer’s property. Thus,
no meter reader is necessary to determine the amount of natural gas used. This is
true whether the meter is located inside or outside the residence.

As part of its AMR implementation, Laclede revised its tariffs. Those tariff
revisions were submitted on May 10, 2005, and became effective on June 10, 2005.”

® Transcript at p. 235.

* Exhibit 1, pp.4, 26.

°Tr. at 195.

® Ex. 3, Declaration of Kevin Stewart, para. 5.

"P.S.C. MO. No. 5 Consolidated, Fifth Revised Sheet R-11 and R-14. (Exhibit 12)
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Laclede’s cover letter attached to its tariff revisions stated that the tariff changes
were being made in order to implement AMR. The cover letter attached to Laclede’s
tariff submission only referenced “various operational changes” and did not mention
changes to inspection practices with regard to the effect of the changes on
customers.®

The Staff of the Missouri Public Service Commission reviewed the tariff
changes to determine if they complied with the relevant safety regulations. Staff did
not conduct any other safety studies or review.’

A “turn off/fturn on” is when a customer requests that service be discontinued in
that customer’s name and the account is then transferred to a new customer name.
Thus, one account is closed, or “turned off,” and another account is opened, or
“turned on”.

Often, the natural gas service is not physically shut off, but rather, the account
is set up to bill under another customer’s name.

The tariff revisions eliminated the requirement that a Laclede employee conduct
an inspection of customer-owned natural gas piping and appliances whenever a
“turn offfturn on” occurred. This inspection is referred to as a TFTO.

For decades prior to the elimination of the tariff requirement, Laclede was
required by its tariff,'”® and instructed its employees to conduct TFTOs every time
there was a “turn offfturn on” regardless of whether the natural gas was physically
shut off.

After the tariff revisions, the TFTO inspections are only required when the flow
of natural gas is interrupted."

Also prior to the tariff revisions, and prior to the implementation of AMR,
Laclede was required by the tariff language to annually read meters located inside a
customer’s premises.

Annual meter reading started in 1991. Before that, inside meters were only
read by Laclede employees in special circumstances such as a report of an
unusually high bill by a customer.™

The tariff revisions eliminated the requirement for annual meter readings where
a meter equipped with AMR is located inside a residence.

Laclede made this revision because it no longer needed to have an employee
on the premises on an annual basis."

Staff was aware of the changes in the inspection practices when reviewing the
tariff revisions."

Laclede has stopped performing an annual meter reading on inside meters."

® Ex. 25, pp. 4-5.

°Tr. at 437-438, 442.

"Ex.12, P.S.C. Mo. No. 5 Consolidated, Fifth Revised Sheet No. R-14.
" Tr. at 22-23.

2 Tr. at 162.

*Tr. at 530.

" Tr. at 488-489; Ex. 11, Direct Testimony of Robert R. Leonberger, p. 5.
¥ Tr. at 22-23.
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Safety violations and hazards may be found during TFTOs and annual
inspections. Itis possible that these safety violations and hazards if left undetected
could cause damage to life or property.

Laclede has approximately 250,000 meters that are located inside a customer’s
home or business."

Laclede asks its customers to be available for a four-hour block of time when
scheduling an inspection.” This equals more than half a million hours of time that
Laclede customers may spend waiting for inspections annually.'

Laclede bills its customers $36.00 for each TFTO inspection.™

The $36.00 fee does not cover all of the expenses of the inspections. Up to an
additional $3 million per year could be included in Laclede’s rates to cover the
complete costs of the inspections.?

The customer, not Laclede, is responsible for the maintenance and safety of
customer-owned equipment.?'

Approximately three years ago, Laclede equipped some of its employees with
pocket gas detection devices.”? Laclede requires its employees to carry these
devices when conducting TFTO inspections and inside meter reading.”

Laclede requires its meter readers to wear the combustible gas detection
device during inside meter reads in order to help it fulfill its three-year leak survey
requirement for inside piping.*

Laclede considers the failure of its employees to carry the pocket gas detection
devices during an inspection or an annual inside meter reading to be a safety-
related violation of its operating procedures.

Laclede has disciplined employees for failure to carry these devices.

Laclede told employees that TFTOs were required for safety purposes.®

Laclede implemented the TFTOs in order to reduce its liability from lawsuits.
Laclede determined that if damage or injury occurred after a Laclede employee was
on site, that Laclede would be exposed to liability. The implementation of the
TFTOs was a business decision made by Laclede and is not required by any state
or federal law or regulation.®

'® Brief of Laclede Gas Company, p. 2.

" Ex. 13, Reitz Direct, p. 11, lines 19-23.
¥ Ex. 13, p. 11, line 14 to p. 12, line 2.

® Ex. 13, p.11, lines 4-6.

D Ex. 13, p. 11, lines 1-17.

21 Tr. at 326, line 24 to 328, line 8.

2 Ex. 3, paras. 10-11; Tr. at 521-522, 578.
% Ex. 3, para 12; Tr. at 240.

2 Tr. at 578.

% Ex. 2, Testimony of Stephen Hendricks, p. 2.
% Tr. at 530-531.
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There was no evidence that any other company in the state of Missouri or the
United States conducts inspections for every TFTO even where the gas flow was
interrupted.

There was no evidence that customers of utilities which perform TFTOs or
annual inside meter readings have fewer gas incidents than customers of
companies who do not.”

No evidence was presented to show that gas incidents involving injury to
persons or property have increased or changed in any manner since June 10, 2005.

USW Local 11-6 witnesses testified that the installation of AMR devices has
caused an increased number of meters to leak, and damage has been caused to
meters by the installation of AMR devices. Whether AMR devices are being
installed properly is the subject of another Commission case, GC-2006-0390.

Kevin Stewart, a Laclede employee and a member of USW Local 11-6, has
over 25 years of experience as a meter reader. He testified that to his knowledge,
the failure to read a meter has never resulted in injury to persons or damage to
property.?

Billing is the primary purpose of meter reading.”

Mr. Stewart testified that in the early stages of AMR installation, he would
discover one to two leaks per day on “AMR routes.”® He also testified that it was
critically important to check a meter regularly for leaks which may migrate into a
home.* He clarified during cross-examination that he was speaking of the need for
corrosive pipe inspections which occur every three years according to the
Commission’s regulations.®

Mr. Stewart also testified during a deposition that the three-year corrosive pipe
inspections were sufficient to determine leaks.*

Mr. Stewart further testified that he had never found an outside meter gas leak
to be migrating.*

The frequency of corrosive pipe inspections has not been affected by the tariff
revisions.

Stephen Hendricks is a Laclede Service Department employee with twenty
years of experience doing TFTOs but no formal training on gas incident
investigations. He normally is assigned to emergency work, but sometimes
performs route work including TFTOs.

Mr. Hendricks testified that he found safety issues in about a quarter of the
homes in which he performed TFTOs.*® His testimony, both written and oral, was

2 Tr. at 347-350; 360-361; 418-419; 422-423; and Ex. 15.
2 Tr. at 168.

2 Tr. at 158, 329-330; Ex. 11, pp. 9-10.

% Tr. at 180.

* Ex. 3, para. 9.

2Tr at173.

* Tr. at 237.

* Tr. at 239.

®Ex. 2, p. 5.
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very contradictory to answers he gave in a deposition. He stated that many hazards
are detected during TFTOs both on the customer side of the meter and on the
Laclede side. He could not state a percentage of the time he finds a hazard during
aTFTO. He testified to 60 to 70 percent, 25 percent, and 2 percent of the time. He
also admitted that broad statements he made about TFTOs being the only way
certain hazards could be detected were not accurate.

Mr. Hendricks testified to the types of hazards that may be found during TFTOs
on both the customer-owned and company-owned equipment including: uncapped
flex connectors for gas stoves; vent piping with carbon monoxide leaks; delayed
ignition on furnaces due to dirt build-up; cobweb build-up in furnace burner orifice;
carbon build-up in furnace due to items stored too close; and rusty pipes on
Laclede-owned property. On cross-examination, however, he admitted that contrary
to his written testimony, these hazards would also be found during a house sale
inspection, an inspection by an HVAC contractor, or a corrosive pipe inspection.

He also testified that the improper installation of AMR devices has created gas
leaks.

Mr. Hendricks’ testimony regarding hazards found during TFTOs was too
contradictory and confusing to be credible.

TFTO inspections are not conducted in any kind of systematic way. For
instance, one rental apartment may be inspected three times in one year due to a
heavy turnover in renters, while the home across the street may not have an
inspection for 20 years.*

The USW Local 11-6 witnesses conceded that which property will have a TFTO
inspection is random and haphazard.*

Joseph Schulte is a Business Representative for USW Local 11-6. He was
formerly an employee of Laclede Gas working as a gas man, service person, and
trouble-shooter with 25 years experience. He became a full-time union
representative in 1991 and officially retired from Laclede on March 1, 2004.38

Mr. Schulte has never been a meter reader.*

Mr. Schulte conceded that he had no statistics or facts to show that AMR
creates a greater hazard to customers or the general public than manual meter
reading.*

Mr. Schulte testified that the union has never taken the position that an
employee should be discharged for not following a safety procedure.*

Mr. Schulte testified that USW Local 11-6 is interested in public safety but also
objects to TFTOs being eliminated because the union has an interest in protecting
jobs.*

% Ex. 11, p. 5, lines 5-12; Ex. 13, pp. 6-7.

¥ Tr. at 97, 343.

%8 Ex. 4, Affidavit of Joseph Schulte, paras. 1, 3.
* Tr. at 330; Ex. 4, paras. 1, 3.

O Tr. at 312.

“Tr. at 323.

“2Tr. at 356, 358-359.
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No person with personal knowledge of the safety violations listed in the
attachment labeled “Exhibit 1” to Exhibit 4 testified at the hearing. Mr. Schulte
admitted that he had no personal knowledge of the listed hazards. And, while
Mr. Schulte claimed that this list was composed under his supervision, he admitted
that he had not even read the list, nor was he familiar with the process for putting
together the list.*®

Over one-fourth of the “hazards” on the list were not found during a TFTO
inspection, but rather were found through some other form of inspection or service
required by the Commission’s safety rules or performed on an unregulated basis.*

The “hazards” identified on the attachment to Exhibit 4 included the absence of
an anti-tipping device. Such a device is designed to ensure that a stove does not tip
over on someone if weight is placed on the open oven door. Electric stoves have a
similar requirement. There is no requirement for electric utilities to inspect
customer-owner appliances.

Laclede is not responsible for inspecting, repairing, or maintaining customer-
owned fuel lines or appliances.

The testimony of Mr. Schulte and the attachment to Exhibit 4 are not credible.

The number of safety violations or hazards found by TFTO inspections cannot
be determined from the evidence presented.

Itis undisputed that the more often safety inspections are conducted, the safer
natural gas appliances will be. Thus, if inspections are conducted annually, the
residence is safer than if the inspections are conducted semiannually. And, if
inspections are conducted daily, the residence is safer than if the inspections are
conducted semiannually. However, the degree of increased safety is not
necessarily high, due to the fact that a hazard can occur the moment the inspector
walks out of the residence, regardless of how often the inspections occur.

Communities and public boards in Laclede’s service territory are concerned
with the safety of their residents, as stated in the resolutions and proclamation
attached to Mr. Schulte’s testimony.”” The Commission has no way to determine
what expertise and information regarding natural gas facilities the members of the
various boards, councils, and commissions had when deciding to express their
concern and opposition to Laclede’s tariff changes. It was clear that the various
public bodies had received information from USW Local 11-6 and passed nearly
identical resolutions which were authored by USW Local 11-6’s attorney. The
Commission takes notice of the public bodies’ concern for their citizens; however,
these resolutions have no probative value in determining whether Laclede is
providing safe and adequate service.

“ Tr. at 273-275.

“Ex. 13, p. 8, lines 16-19.
“*Ex. 13, p. 9.

“®Tr. at 327.

TEx. 4.
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Census data was provided in an attempt to show that Laclede’s service territory
is more densely populated than other areas of the state.”® However, no expert
opinion was offered to link the population density to the risks associated with natural
gas incidents.

Union Electric Company, d/b/fa AmerenUE, is also a natural gas distribution
company operating in the state of Missouri.

AmerenUE performed TFTOs from 1988 through 1996, but no longer performs
them after the implementation of AMR by Cellnet approximately five years ago.

There was no evidence that AmerenUE’s gas incidents have increased since
the cessation of TFTO inspections.

Mark Lauber is Laclede’s Superintendent of Maintenance Engineering with
19-% years experience.*

Mr. Lauber believes that “significant” leaks could be discovered while a meter
reader is performing any kind of meter read.”” However, Mr. Lauber thinks that
depending on meter readers to find leaks is an unreliable method of determining
leaks. He believes that if there is a need for this kind of leak detection, it should be
more systematic, like the copper line replacement program.52

The Commission finds that TFTOs are not a comprehensive or systematic
approach to leak detection.

The Commission finds that the corrosive pipe inspections and leak survey
procedures required by the Commission’s gas safety rule® are sufficient to locate
the leaks that meter readers locate.

Conclusions of Law

The Missouri Public Service Commission has arrived at the following
conclusions of law.

Laclede is an investor-owned public utility engaged in the provision of natural
gas service in the state of Missouri, and is, therefore, a “gas corporation” as defined
in Section 386.020(18), RSMo 2000. As a “gas corporation,” Laclede is subject to
the jurisdiction of the Commission under Chapters 386 and 393, RSMo 2000.

Any decision of the Public Service Commission must be both lawful and
reasonable.® The lawfulness of a decision is determined from the statutory

“ Ex. 10.

“® Tr. at 250.

0Ty at 573.

' Tr. at 586.

2.7r. at 574-575.

%% 4 CSR 240-40.030.

% Tr. at 198.

%% City of Oak Grove v. Pub. Serv. Com’n, 769 S.W. 2d 139, 141 (Mo. App. W.D. 1989)
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authority of the Commission.”® For a decision of the Commission to be reasonable,
it must be supported by competent and substantial evidence on the whole record.”’
Laclede has an obligation o provide gas service that is “safe and adequate and
in all respects just and reasonable.”®
To ensure the provision of safe and adequate service, Section 386.010, RSMo,
provides that the Public Service Commission:

shall have power, after a hearing had upon its own motion or
upon complaint, by general or special orders, rules or regulations,
or otherwise, to require every person, corporation, municipal gas
system and public utility to maintain and operate its line, plant,
system equipment, apparatus, and premises in such a manner as
to promote and safeguard the health and safety of its employees,
customers and the public, and to this end to prescribe, among
other things, the installation, use, maintenance and operation of
appropriate safety and other devices or appliances, to establish
uniform or other standards of equipment, and to require the
performance of any other act which the healih or safety of its
employees, customers or the public may demand . . .

From at least December 1, 2001, until the revision took effect on June 10, 2005,
Laclede was obligated by its tariff “to obtain an actual inside meter reading from
locations having inside meters on an annual basis.””® For decades before, and until
June 10, 2005, Laclede was obligated by its tariff to perform an inspection whenever
a customer vacated the premises even if the gas flow was not discontinued to the
premises.60 Laclede’s current tariff does not require the performance of an
inspection of customer-owned equipment unless the gas flow is interrup’ted.61

Commission rule 4 CSR 240-40.030, prescribes the safety standards that must
be followed by operators who transport natural gas in Missouri. The Missouri safety
rule is similar to the Minimum Federal Safety Standards contained in 49 C.F.R.
part 192. Missouri’'s gas safety rule is more stringent than the federal requirement in
that the federal rule does not require an inspection even when the flow of gas is
interrupted. Missouri’s rules do not require an inspection of customer-owned
equipment and piping when the flow of gas has not been interrupted.®> The Missouri

% State ex rel. Intercon Gas. v. Pub. Serv. Comm'n, 848 S.W.2d 593, 597 (Mo. App. W.D.
1995)

57 State ex rel. Associated Natural Gas Co. v. Pub. Serv. Comm’n., 954 S.W. 2d 520, 528 (Mo.
App. W.D. 1997)

% Section 393.130, RSMo.

* Laclede Gas Company, P.S.C. Mo. No. 5 Consolidated, Fourth Revised Sheet No. R-11.
® | aclede Gas Company, P.S.C. Mo. No. 5 Consolidated, Fifth Revised Sheet No. R-14.

&1 4 CSR 240-40.030(12)(S).

®2 4 CSR 240-40.030(14)(B)6.
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rule does, however, require an inspection of both its equipment and the customer’s
equipment when the flow of gas is turned on.

No state or federal law requires Laclede to perform an inspection of
customer-owned equipment when the gas flow is not interrupted. Laclede is
required to perform a corrosive pipe inspection eveg/ three years.64 Laclede is also
required to perform leak surveys at least annually.6 The corrosive pipe inspection
and leak surveys are not affected by the tariff revisions.

Laclede’s tariff as amended does not violate, conflict with, or contradict any gas
safety rule. There is not sufficient evidence of a safety-related justification to impose
the expense and inconvenience of mandatory TFTO inspections or annual
inspections on inside meters on Laclede or its customers. The Commission finds
that USW Local 11-6 has not shown that Laclede is failing to operate in a safe and
adequate manner under its tariff.

When filing a tariff revision, Commission rules require that Laclede summarize
any changes which will affect customers.?® Laclede did not adequately comply with
this rule. This omission, however, is not sufficiently egregious to require the
inspections reinstated without some showing that Laclede is operating contrary to
the law or contrary to the public interest or safety. The Commission directs its Staff
to closely review tariff changes and bring to the Commission’s attention any change
in inspection practices for natural gas distribution companies.

Decision

None of the parties claim that TFTO inspections or annual meter readings do
not provide some added safety benefits. However, what level of safety is
necessary? How many inspections must be done? How often? The Commission’s
gas safety rule already prescribes these things. There is no evidence®’ that Laclede
is in any different position from any other gas utility in the state or the United States.

Laclede is not inconsistent when it states in its safety manual that inspections
are for safety purposes (or when it disciplines employees for failure to follow
procedures), yet argues that the major purpose of meter reads is for billing. Laclede
admits that it requires TFTO inspections and the carrying of combustible gas
detectors to reduce its exposure to potential liability. Laclede made that requirement
part of its tariff and established procedures to ensure that the requirement was met
(via its meter reading manual, employee training, pocket gas detectors, and
employee discipline). Failure to require strict adherence to its tariff would surely
expose the company to claims of tariff violations or penalties relating to unsafe
service from the Commission.

%% 4 CSR 240-40.030(12)(S).
% 4 CSR 240-40.030(9).
% 4 CSR 240-40.030(13)(D).
% 4 CSR 240-3.145(22).

®” There was some census data admitted in an attempt to show population density in St. Louis
is greater than in other parts of the state; but without some significant analysis and study, this
data was not conclusive.
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The Commission is aware of the dissatisfaction Laclede’s customers have with
estimated billing.*® AMR has the potential of eliminating many of these consumers’
complaints and dissatisfaction. By implementing AMR, customers will get a bill
every month with the actual usage shown on it.°° The benefits of discontinuing the
TFTO inspections and the annual meter reading are: 1) company efficiency is
increased by no longer having to have a person physically present to read a meter;
2) customer convenience is enhanced in that hundreds of thousands of customers
no longer have to wait for a meter reader to do an inside meter reading once a year;
and 3) the cost savings of $36.00 per TFTO inspection for customers and up to
$3 million annually for all ratepayers.

While the Commission finds that the more safety inspections that are made, the
safer the system will be, the Commission cannot find sufficient evidence to support
the USW Local 11-6’s claim that TFTO or annual meter reading is necessary to
protect the public interest and safety. The slight increment in safety is outweighed
by the benefits of not having these inspections. Laclede is meeting the
requirements of the current safety rules and is required to make inspections each
time the gas flow is interrupted. In addition, Laclede is required to make corrosive
pipe inspections at least every three years as well as annual leak surveys.

The Commission urges natural gas customers to have a qualified HVAC
inspector annually inspect natural gas furnaces and appliances and to keep those
appliances clean and in proper working order. However, Laclede is not responsible
for inspecting the customer-owned equipment beyond the requirements of the safety
rules and regulations. And, USW Local 11-6 has not shown that Laclede is
operating in an unsafe manner under its tariffs as revised.

The Commission also has determined that Laclede may have violated the
Commission’s tariff rule by not properly summarizing the changes being made with
regard to the discontinuance of inspections. However, the Staff of the Missouri
Public Service Commission was aware of the changes when it reviewed the tariffs to
determine if they complied with all current safety rules. In the opinion of Staff,
Laclede is operating in a safe and adequate manner. In addition, after a thorough
review, USW Local 11-6 has not shown that Laclede is operating in an unsafe
manner. Therefore, the Commission cannot find that this possible rule violation, by
itself, justifies would justify a decision that Laclede is not providing safe and
adequate service.

Therefore, the Commission determines that the USW Local 11-6’s request for
relief shall be denied and the complaint shall be dismissed with prejudice.

IT IS ORDERED THAT:

1. The requests for relief of the USW Local 11-6 are denied and the

Complaint, as amended, is dismissed with prejudice.

® For several examples, see the local public hearing transcripts in Laclede’s last rate case,
GR-2005-0284.

 Commission Case No. GC-2006-0390 and GC-2006-0318 are currently reviewing the
alleged problems with the actual installation of AMR devices and the estimated billing practices
of Laclede. Those issues are not before the Commission in this case.
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2. All objections not ruled on are overruled and all motions not granted are
denied.

3. This Report and Order shall become effective on November 12, 2006.

4. This case shall close on November 13, 20086.

Davis, Chm., Murray, and Appling, CC.,
concur;

Gaw and Clayton, CC., dissent, with
separate dissenting opinion(s) to follow;
certify compliance with the provisions
of Section 536.080, RSMo 2000.

*Note: At the time of publication, no dissents have been issued.

In the Matter of White River Valley Water Company for Sale of Facilities and
Assets to Public Water Supply District No. 2 of Taney County, Missouri.

Case No. WM-2006-0557

Water §4. The Commission authorized White River Valley Company to sell its water system
facilities and assets to the Public Water Supply District No. 2 of Taney County, Missouri,
pursuant to the terms and conditions contained in the Facilities Purchase Agreement submitted
to the Commission on September 28, 2006.

ORDER APPROVING PROPOSED SALE OF UTILITY FACILITIES
AND ASSETS

Issue Date: November 16, 2006 Effective Date: November 27, 2006

On June 30, 20086," White River Valley Water Company (“White River”) filed a
verified application with the Missouri Public Service Commission requesting
authority to sell its water system facilities and assets to the Public Water Supply
District No. 2 of Taney County, Missouri (“PWSD”). On July 3, the Commission
issued an order directing notice, adding PWSD as a party, and requiring that any
party wishing to request a hearing or to intervene do so on or before July 24. There
were no requests for a hearing or to intervene.”

' Unless otherwise specified, all dates throughout this order refer to the year 2006.

2 Since no one has requested a hearing and the requirement for a hearing is met when the
opportunity for hearing has been provided and no proper party has requested the opportunity
to present evidence, the Commission may grant White River's request based on White River's
verified application after affording notice and an opportunity to be heard to all proper parties.
See State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d
494, 496 (Mo. App. W.D. 1989).
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On September 22, the Staff of the Commission filed a Motion for Order
Directing Filing and for Extension of Time to File Recommendation. In support of its
motion, Staff advised the Commission of deficiencies in White River’'s application
that prevented Staff from completing its review and recommendation in this case.
Staff further stated that it could complete its review and file a recommendation within
thirty days of White River curing the deficiencies in the application.

The Commission issued a Notice of Deficiency in Application on September 26.
Two days later, White River filed various documents, including a copy of the
Facilities Purchase Agreement between it and PWSD, which cured the deficiencies
in its original application. After the Commission issued an order directing Staff to file
either its recommendation or a status report no later than October 30, Staff filed its
Recommendation Regarding Proposed Sale of Utility Assets on October 25.

The verified Official Case File Memorandum prepared by Staff and
accompanying its recommendation indicates that White River has been in business
as a certificated water utility since March 1984, when, in Case No. WM-84-86, White
River was granted a certificate of convenience and necessity. At that time, the
Commission also authorized White River to acquire the assets of a certificated
Commission-regulated utility known as the Valley View Village Water Company.
White River currently serves approximately 132 customers in its service area, a
subdivision in Taney County known as Valley View Village. PWSD is a publicly-
owned water supply district that is not subject to the Commission’s jurisdiction. It
presently operates a nearby water system serving approximately 1400 customers,
and its established service area includes the area in which White River currently
provides service.

The memorandum further indicates that the Water District proposes to connect
White River's customers to PWSD’s existing system using the rates that are
presently approved for White River, and intends to apply those rates to customers in
the White River system for at least twelve months. Finally, Staff advises that, based
on its own investigation and discussions with personnel from the Missouri
Department of Natural Resources’ Southwest Regional Office in Springfield, neither
White River nor PWSD are presently experiencing any capacity or water quality
compliance issues.

Based on all these considerations, Staff has concluded that White River's
proposed sale of its water system facilities and assets to PWSD meets the
requirements of section 393.190, RSMo 2000 and the accompanying Commission
Rules,® will not have a negative impact on that system, and will “not [be] detrimental
to the public interest.™ Therefore, Staff recommends that White River's application
to sell its facilities and assets to PWSD be approved.

After considering the verified application of White River along with the
recommendation of Staff and accompanying verified memorandum, which are
hereby admitted into evidence, the Commission concludes that the application
should be granted. The Commission will also, by further order upon motion after the
asset transfer is completed, cancel the certificate of service authority held by White

® See, e.g., 4 CSR 240-2.060 and 4 CSR 240-3.605.
* State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App. E.D. 1980).
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River with respect to its water system, along with the tariff on file pertaining to that
system.
IT IS ORDERED THAT:

1. White River Valley Water Company is hereby authorized to sell its water
system facilities and assets to the Public Water Supply District No. 2 of Taney
County, Missouri, pursuant to the terms and conditions contained in the Facilities
Purchase Agreement submitted to the Commission on September 28, 2006.

2. Before the sale of the water system facilities and assets of White River
Valley Water Company to Public Water Supply District No. 2 of Taney County is
completed, White River Valley Water Company shall issue appropriate written notice
to all customers in its service area informing them of the impending change in
ownership and operation.

3. Once the sale of its water system facilities and assets to the Public Water
Supply District No. 2 of Taney County, Missouri, is complete, White River Valley
Water Company shall, as quickly as is practicable, file a notice in this case informing
the Commission of the completion of the transaction. At that time, White River
Valley Water Company is authorized to cease providing water to customers in its
service area, and the Commission will entertain a motion by any party for the
Commission’s issuance of an order canceling the certificate of convenience and
necessity currently held by White River Valley Water Company and canceling the
associated tariff currently on file.

4. This order shall become effective on November 27, 2006.

Davis, Chm., Murray, Gaw,
Clayton and Appling, CC., concur

Lane, Regulatory Law Judge
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The Staff of the Missouri Public Service Commission, Complainant,v. Joe
Hybl, Oakview Estates Homeowners Association, Jack Hybl, and James Scott
Hybl, Respondents.

Case No. WC-2007-0088

Water §12. The Commission granted a default judgment in favor of Staff's complaints because
the Respondents failed to timely respond. Therefore, the Commission first found that
Respondents are both a water corporation and a public utility which is subject to the
Commission’s jurisdiction. The Commission has also found that the Respondent’s have
violated §393.170 by providing water service to the Oakview Estates Subdivision in Warren
County, Missouri without the requisite certificate of convenience and necessity, and that each
day Respondents have done so constitutes a separate violation.

ORDER GRANTING DEFAULT
Issue Date: November 21, 2006 Effective Date: November 28, 2006

On August 28, 20086, the Staff of the Commission filed a complaint against the
above-listed respondents, claiming that Respondents are providing water without
the requisite Commission authority. The Commission gave Respondents notice of
the complaint on August 30.

On October 3, Respondents filed a Request for Additional Time. Respondents
stated that they are in the process of applying for a certificate of convenience and
necessity, but needed additional time to get more information. Respondents asked
for an extension of time until October 30 to file an answer, which the Commission
granted. Respondents failed to meet that October 30 deadline.

Commission Rule 4 CSR 240-2.070(9) provides that if a respondent fails to
timely respond to a complaint, the Commission may deem the complaint admitted,
and may enter an order granting default.” Because Respondents have failed to
timely respond, the Commission finds them in default and finds that Staff's
allegations are deemed admitted.

Therefore, the Commission finds that Respondents own, operate, control or
manage a water system serving Oakview Estates Subdivision in Warren County,
and are a water corporation under Section 386.020(58), in that they are providing
water service to the Oakview Estates Subdivision in Warren County, Missouri for
gain without the certificate of convenience and necessity required by
Section 393.170. The Commission further finds that Respondents are a public utility
under Section 386.020(42), and are thus subject to the jurisdiction of the
Commission.

Further, the Commission finds that Respondents have violated Section 393.170
by providing water service to the Oakview Estates Subdivision in Warren County,
Missouri without the requisite certificate of convenience and necessity, and that

' The rule also allows the Commission to set aside a default order if the respondent files a
motion to set aside the order within seven days of the order’s issue date if the Commission
finds good cause for the respondent’s failure to timely respond.
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each day Respondents have done so constitutes a separate violation. In addition,
the Commission further finds that Section 386.570 subjects Respondents to a
penalty of not less than one hundred dollars nor more than two thousand dollars for
each day that they provide water service without the required certificate. As
authorized by Section 386.600, the Commission permits its General Counsel to
recover the penalties allowed by Section 386.570 in circuit court.

IT IS ORDERED THAT:

1. Defaultis hereby entered against Respondents Joe Hybl, Oakview Estates
Homeowners Association, Jack Hybl and James Scott Hybl, and the averments of
the complaint are deemed admitted.

2. The General Counsel of the Commission is authorized to bring a penalty
action against Respondents Joe Hybl, Oakview Estates Homeowners Association,
Jack Hybl and James Scott Hybl in circuit court.

3. This order shall become effective on November 28, 2006.

4. This case shall close on November 29, 2006.

Davis, Chm., Murray, Gaw, Clayton,
and Appling, CC., concur.

Pridgin, Senior Regulatory Law Judge

*NOTE: The Commission issued an order setting aside default on January 9, 2007. On
January 11, 2007, the Commission issued a notice of dismissal.

Application of Aquila, Inc., for an Order Authorizing Applicant (if and to the
Extent the Transaction Described Herein Would Impose a Mortgage or
Encumbrance under Section 393.190, (RSMo)) to Execute, Deliver and Perform
the Agreements and Instruments Necessary to Assume a Lease and Related
Documents Pertaining to the Aries Combustion Turbine Generator Facility
Owned by a Subsidiary of Calpine Corp. and Cass County, Which Was
Constructed as Part of a Revenue Bond Project under Chapter 100 RSMo.

Case No. EO-2007-0172

Electric §3. The Commission ordered that the application filed by Aquila, Inc., on October 31,
2006, seeking an order authorizing it to execute, deliver and perform the agreements and
instruments necessary to assume a lease and related documents pertaining to the Aries
combustion turbine generator facility was dismissed pursuant to Sections 393.190 and 393.200
for lack of jurisdiction.

ORDER DISMISSING APPLICATION FOR LACK OF JURISDICTION
Issue Date: November 28, 2006 Effective Date: December 8, 2006
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Syllabus: This order dismisses Aquila, Inc.’s application because the Missouri
Public Service Commission finds it lacks jurisdiction to enter a dispositive order in
this matter.

Background

On September 22, 2006," Aquila, Inc. (“Aquila”) entered into an Asset Purchase
and Sale Agreement (“APA”) with MEP Pleasant Hill, L.L.C. to acquire the Aries
Facility, a 580 megawatt gas-fired combined cycle electric generating facility in
Pleasant Hill, Cass County, Missouri. MEP is a wholly owned subsidiary of Calpine
Corporation. Calpine and its debtor affiliates, including MEP, filed for bankruptcy
relief in the United States Bankruptcy Court for the Southern District of New York.
The sale of the Aries Facility has been following a time line set by the Bankruptcy
Court, and the Bankruptcy Court's Sale Order is expected to be issued on
December 11.

The Aries Facility has been in commercial operation as part of an Industrial
Revenue Bond project approved by Cass County, Missouri, pursuant to Chapter
100, RSMo 2000.% Under this arrangement, the County issued a single taxable
industrial revenue bond in connection with the purchase and construction of the
Aries Facility. Cass County owns the Aries Facility, and because the municipality
owns the project, it is exempt from property taxes. Cass County leases the facility to
MEP. The Lease requires MEP to operate and maintain the Aries Facility and,
pursuant to an Economic Development Performance Agreement, make specified
payments in lieu of taxes (“‘PILOT payments”) to the County. MEP, as the lessee,
makes its lease payments to Cass County, and these payments fund all payments
by the County to the bondholder. In this instance, MEP also purchased the Bond
so the Chapter 100 bond arrangement has no economic substance except for
eliminating property tax liabilities to encourage economic development.

Aquila’s Application

On October 31, 2006, Aquila, Inc., (“Aquila”) filed an application with the
Commission seeking a determination that assumption of the lease and related
documents pertaining to the purchase of the Aries combustion turbine facility (“Aries
Facility”) in Cass County, Missouri, did not require Commission approval pursuant to
Section 393.190. In the alternative, Aquila seeks expedited approval of its APA, by
December 8, so that it may purchase the Aries Facility in accordance with the APA.
The Commission issued notice and set a deadline for requests for intervention or for
a hearing. No requests for intervention or for a hearing were filed.?

' All dates throughout this order refer to the year 2006 unless otherwise noted.
2 All statutory citations reference RSMo 2000 unless otherwise noted.

® Although MEP is a party to the APA, they did not join in the application. Consequently, On
November 1, the Commission added MEP as a necessary party to have a full and fair
adjudication of this matter, issued notice and set an intervention schedule. The Commission
also directed that any requests for a hearing should be filed by November 13. No requests for
intervention or for a hearing were filed.
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Aquila states it will pay $158,500,000 in cash to assume MEP’s rights and
obligations under the Lease and acquire all of MEP’s rights, title and interest in the
Bond. Exhibit 7 to Aquila’s application, its Consolidated Balance Sheet, reveals that
the company’s cash and equivalents total $201,100,000, thus reflecting adequate
funds to execute the transaction. The Balance Sheet also records a negative “Pro
Forma Adjustment” for the Aries transaction resulting in a balance of cash and cash
equivalents after the sale totaling $42,600,000.

Aquila asserts that this transaction does not dispose of, or encumber the whole
or part of its franchise, works, or system, necessary or useful in the performance of
its duties to the public, and therefore believes the transaction does not require
Commission approval pursuant to Section 393.190. Aquila contends that its
ratepayers will benefit from the transaction because the PILOT payments will be
substantially less than the property taxes it would be required to pay if it acquired
the Aries Facility without entering the Chapter 100 bond arrangement.

Aquila also maintains that because it will own the Bond, and because the
transaction requires no substantive financing, that it will not incur any indebtedness
that would need to be recorded on its accounting books. Instead, Aquila will record
an amount matching the acquisition cost of the Aries Facility as being part of its net
utility plant assets. Aquila further asserts that even if the Commission would
construe the APA as creating long-term indebtedness, that Aquila, being a Delaware
corporation, does not require Commission approval to incur long-term indebtedness.
Aquila cites to Public Service Commission v. Union Pacific Railroad Company in
support of this latter proposition.*

Staff Recommendation

The Staff of the Missouri Public Service Commission filed its verified
Recommendation and Memorandum on November 22. Staff does not directly
address the issue of the Commission’s jurisdiction over this matter. Instead, Staff
states: “Further, similarly to how the parties requested the Commission to act in
Case Nos. EA-2006-0499 and EA-2006-0500 regarding certificates of convenience
and necessity for substations, the Staff notes that, even if the Commission does not
have jurisdiction over the transaction in question here, no harm will be caused by
the Commission authorizing Aquila, Inc. to engage in this transaction—Staff's
conditional recommendation in this case.”®

* Public Service Commission v. Union P.R. Co., 197 S.W.39, 42 271 Mo. 258,268-270 (Mo.
Banc 1917).

® Case Nos. EA-2006-0499 and EA-2006-0500 involved applications by Aquila to obtain
permission, approval and certificates of public convenience and necessity authorizing Aquila to
acquire, construct, install, own, operate, maintain, and otherwise control and manage electrical
distribution substations and related facilities to be located within Jackson County, near the City
of Raymore, Missouri, and in unincorporated St. Clair County, near the City of Osceola,
Missouri. In these cases, the jurisdictional issue centered around whether the Western
District’s opinion in StopAquila.org v. Aquila, Inc., 180 S.W.3d 24 (Mo. App. 2005),created
uncertainty as to whether an electric utility could lawfully construct and operate any electrical
substation within the utility’s certificated service area without first obtaining a § 393.170.1,
RSMo. certificate of convenience and necessity from the Commission. Certain parties to these
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Based upon prior case law and prior decisions by the Commission, Staff
believes the appropriate standard for approval of Aquila’s application is whether the
proposed transaction is “not detrimental to the public interest.” Staff asserts that,
based on its review of the transaction