
GOING WHERE NO FERC HAS GONE BEFORE 

Steve Gaw 



+ Commission held three technical conferences 
prior to the NOPR 

+ Opinions expressed ranged from everything is 
working fine to serious concerns about the 
lack of transmission infrastructure being built 

+ In the end FERC was convinced that Order 890 
represented incremental progress and that 
more needed to be done 

 

 

 



Issued late last year Order 1000 builds on past 
FERC Orders 

Focuses on:  

 1. Planning 

 2. Cost Allocation 

 3. Federal Rights of First Refusal to build 
transmission. 



+ In Order No. 888, issued in 1996, the 
Commission found that it was in the economic 
interest of transmission providers to deny 
transmission service or to offer transmission 
service to others on a basis that is inferior to 
that which they provide to themselves. P. 17-
18 

+ Changed Open Access and planning rules to 
allow for more transparency in transmission 
use and planning. 

 



+ “[O]ne of the primary goals of the reforms 
undertaken in Order No. 890 was to address 
the lack of specificity regarding how 
stakeholders should be treated in the 
transmission planning process.” P. 19  



+ Order 890 planning principles   
– Coordination 

– Openness 

– Transparency 

– Information exchange 

– Comparability 

– Dispute Resolution 

– Regional Participation 

– Economic Planning Studies 

– Cost Allocation of New Projects 

 

 

 

 



+ “Specifically, the requirements of this Final Rule build 
on the following transmission planning principles that 
we required in Order No. 890:  (1) coordination; (2) 
openness; (3) transparency; (4) information exchange; 
(5) comparability; (6) dispute resolution; and (7) 
economic planning.” P. 120 

+ “We do not include the regional participation 
transmission planning principle and the cost allocation 
transmission planning principle here because we 
address interregional transmission coordination and 
cost allocation for transmission facilities selected in a 
regional transmission plan for purposes of cost 
allocation elsewhere in this Final Rule.”  FT. Note 141 
 



+ Expands significantly on two of the principles 
in Order 890 

– Planning  

– Cost Allocation 



+ Three main topics addressed 

– Cost Allocation 

 Regional 

 Interregional 

– Planning  

 Regional 

 Interregional 

– Right of First Refusal 



+ “On balance, the Commission concludes that the 
reforms adopted herein are necessary for more 
efficient and cost-effective regional transmission 
planning.  As discussed further below, the electric 
industry is currently facing the possibility of substantial 
investment in future transmission facilities to meet the 
challenge of maintaining reliable service at a 
reasonable cost.  The Commission concludes that it is 
appropriate to act now to ensure that its transmission 
planning processes and cost allocation requirements 
are adequate to allow public utility transmission 
providers to address these challenges more efficiently 
and cost-effectively.”  P.8 



+ “Through this Final Rule, we conclude that the existing requirements of Order    
No. 890 are inadequate.  Public utility transmission providers are currently under 
no affirmative obligation to develop a regional transmission plan that reflects the 
evaluation of whether alternative regional solutions may be more efficient or 
cost-effective than solutions identified in local transmission planning processes.  
Similarly, there is no requirement that public utility transmission providers 
consider transmission needs at the local or regional level driven by Public Policy 
Requirements.  Nonincumbent transmission developers seeking to invest in 
transmission can be discouraged from doing so as a result of federal rights of 
first refusal in tariffs and agreements subject to the Commission’s jurisdiction.  
While neighboring transmission planning regions may coordinate evaluation of 
the reliability impacts of transmission within their respective regions, few 
procedures are in place for identifying and evaluating the benefits of alternative 
interregional transmission solutions.  Finally, many cost allocation methods in 
place within transmission planning regions fail to account for the beneficiaries 
of new transmission facilities, while cost allocation methods for potential 
interregional facilities are largely nonexistent.”  P.9-10 

 



+ “Taken together, the requirements imposed in 
this Final Rule work together to remedy 
deficiencies in the existing requirements of Order 
No. 890 and enhance the ability of the 
transmission grid to support wholesale power 
markets.  This, in turn, will fulfill our statutory 
obligation to ensure that Commission-
jurisdictional services are provided at rates, 
terms, and conditions of service that are just and 
reasonable and not unduly discriminatory or 
preferential.”  

 



+ “…the specific reforms adopted in this Final Rule 
are intended to achieve two primary objectives:  
(1) ensure that transmission planning processes 
at the regional level consider and evaluate, on a 
non-discriminatory basis, possible transmission 
alternatives and produce a transmission plan that 
can meet transmission needs more efficiently and 
cost-effectively; and (2) ensure that the costs of 
transmission solutions chosen to meet regional 
transmission needs are allocated fairly to those 
who receive benefits from them.” P 10 



+ We acknowledge that public utility transmission 
providers in some transmission planning regions 
already may have in place transmission planning 
processes or cost allocation mechanisms that satisfy 
some or all of the requirements of this Final Rule.  

+ Rather, the Commission is acting here to identify a 
minimum set of requirements that must be met to 
ensure that all transmission planning processes and 
cost allocation mechanisms subject to its jurisdiction 
result in Commission-jurisdictional services being 
provided at rates, terms and conditions that are just 
and reasonable and not unduly discriminatory or 
preferential. 



+ “To implement the elimination of such rights, we adopt 
below a framework that requires the development of 
qualification criteria and protocols to govern the 
submission and evaluation of proposals for 
transmission facilities to be evaluated in the regional 
transmission planning process.  We further require that 
any nonincumbent developer of a transmission 
facility selected in the regional transmission plan have 
an opportunity comparable to that of an incumbent 
transmission developer to allocate the cost of such 
transmission facility through a regional cost allocation 
method or methods.”  P. 174-175 



+ “We acknowledge that there is longstanding 
state authority over certain matters that are 
relevant to transmission planning and 
expansion, such as matters relevant to siting, 
permitting, and construction.  However, 
nothing in this Final Rule involves an exercise 
of siting, permitting, and construction 
authority.” P. 85 



+ “However, we note that nothing in this Final 
Rule is intended to limit, preempt, or 
otherwise affect state or local laws or 
regulations with respect to construction of 
transmission facilities, including but not 
limited to authority over siting or permitting 
of transmission facilities.” P. 176 



+ “To address these issues, the Commission 
proposed to reform provisions in public utility 
transmission providers’ OATTs or other 
agreements subject to the Commission’s 
jurisdiction that establish a federal right of 
first refusal for an incumbent transmission 
provider with respect to transmission facilities 
that are in a regional transmission plan.”          
P. 177 

 



+ “As the Commission recognized in Order Nos. 
888 and 890, it is not in the economic self-
interest of public utility transmission providers 
to expand the grid to permit access to 
competing sources of supply.” P. 200 



+ “Just as it is not in the economic self-interest 
of public utility transmission providers to 
expand transmission capacity to allow access 
to competing suppliers, it is not in the 
economic self-interest of incumbent 
transmission providers to permit new entrants 
to develop transmission facilities, even if 
proposals submitted by new entrants would 
result in a more efficient or cost-effective 
solution to the region’s needs.” P. 202-203  



+ “…[W]e do not believe that, just because an 
incumbent public utility transmission provider 
may have certain strengths, a nonincumbent 
transmission developer should be 
categorically excluded from presenting its own 
strengths in support of its proposals or bids.” 
P. 206-207 



+ “The court in CAISO v. FERC explained that the 
Commission is empowered under section 206 to 
assess practices that directly affect or are closely 
related to a public utility's rates and “not all those 
remote things beyond the rate structure that 
might in some sense indirectly or ultimately do 
so.”  The Commission here is focused on the 
effect that federal rights of first refusal in 
Commission-approved tariffs and agreements 
have on competition and in turn the rates for 
jurisdictional transmission services. CAISO v. 
FERC, 372 F.3d 395 at 403.” P. 226 
 



+ “In addition, federal rights of first refusal 
create opportunities for undue discrimination 
and preferential treatment against 
nonincumbent transmission developers within 
existing regional transmission planning 
processes.” P. 226  



+ “First, the Commission requires each public utility 
transmission provider to revise its OATT to 
demonstrate that the regional transmission 
planning process in which it participates has 
established appropriate qualification criteria for 
determining an entity’s eligibility to propose a 
transmission project for selection in the regional 
transmission plan for purposes of cost allocation, 
whether that entity is an incumbent transmission 
provider or a nonincumbent transmission 
developer.” P. 256 



+ “Second, the Commission requires that each 
public utility transmission provider revise its 
OATT to identify: (a) the information that must 
be submitted by a prospective transmission 
developer in support of a transmission project 
it proposes in the regional transmission 
planning process; and (b) the date by which 
such information must be submitted to be 
considered in a given transmission planning 
cycle.” P. 258  



+ “Third, the Commission requires each public 
utility transmission provider to amend its 
OATT to describe a transparent and not 
unduly discriminatory process for evaluating 
whether to select a proposed transmission 
facility in the regional transmission plan for 
purposes of cost allocation.” P. 260 



+ “The Commission also requires that a 
nonincumbent transmission developer must 
have the same eligibility as an incumbent 
transmission developer to use a regional cost 
allocation method or methods for any 
sponsored transmission facility selected in the 
regional transmission plan for purposes of 
cost allocation.” P. 264 



+ “To ensure comparable treatment of all 
resources, the Commission has required 
public utility transmission providers to include 
in their OATTs language that identifies how 
they will evaluate and select among 
competing solutions and resources.” P. 249 



+ “In addition, the Proposed Rule emphasized that our 
reforms do not affect the right of an incumbent 
transmission provider to build, own and recover costs 
for upgrades to its own transmission facilities, such as 
in the case of tower change outs or reconductoring, 
regardless of whether or not an upgrade has been 
selected in the regional transmission plan for purposes 
of cost allocation.  In other words, an incumbent 
transmission provider would be permitted to 
maintain a federal right of first refusal for upgrades to 
its own transmission facilities.” P. 253 

 



+ A local transmission facility is a transmission 
facility located solely within a public utility 
transmission provider’s retail distribution 
service territory or footprint that is not 
selected in the regional transmission plan for 
purposes of cost allocation. 



+ “…[O]ur reforms are not intended to alter an 
incumbent transmission provider’s use and 
control of its existing rights-of-way.” P. 253 



+ “The qualification criteria must provide each 
potential transmission developer the 
opportunity to demonstrate that it has the 
necessary financial resources and technical 
expertise to develop, construct, own, operate 
and maintain transmission facilities.” P. 256  

 



+ “We decline to address at this time the merits of 
National Grid’s arguments that section 3.09 of 
the ISO New England Transmission Operating 
Agreement establishes a federal right of first 
refusal that can be modified only if the 
Commission makes the findings that National 
Grid contends are required by application of the 
Mobile-Sierra doctrine.   We find that the record 
is not sufficient to address the specific issues 
raised by National Grid in this generic 
proceeding.” P. 231 

 



+ “We require that each public utility transmission 
provider must participate in a regional 
transmission planning process that makes each 
transmission facility selected in the regional 
transmission plan for purposes of regional cost 
allocation eligible for such cost allocation.  In 
other words, eligibility for regional cost 
allocation is tied to the transmission facility’s 
selection in the regional transmission plan for 
purposes of cost allocation and not to a specific 
sponsor.” P. 266 



+ Transmission Planning 
– Each public utility transmission provider must 

participate in a regional transmission planning 
process. 

– Each region must produce a single transmission plan 
under the principles of Order 890 

– Each region must consider the transmission needs 
driven by policies set by Federal, State and political 
subdivision requirements 

– Each region must have an agreement to plan with 
each adjoining region to address interregional 
transmission solutions 
 



+ Regional Planning must evaluate regional 
transmission alternatives that are more cost 
effective than those at the utility level. 

+ Non-transmission and transmission 
alternatives must be evaluated on an 
equivalent basis  



+ One utility  cannot be an island.  

+ “However, to the extent necessary, we clarify 
that an individual public utility transmission 
provider cannot, by itself, satisfy the regional 
transmission planning requirements of either 
Order No. 890 or this Final Rule.” P. 128 

 



+ Transmission needs driven by policy 
requirements must considered  

– State RES requirements 

 SPP 

 MISO 

– Federal and state policies 

– Local policies? 

– What about goals? 

– Considered: thought about or met? 

 

 



+ “…[S]ome regions are struggling with how to 
adequately address transmission expansion 
necessary to, for example, comply with 
renewable portfolio standards.  These difficulties 
are compounded by the fact that planning 
transmission facilities necessary to meet state 
resource requirements must be integrated with 
existing transmission planning processes that are 
based on metrics or tariff provisions focused on 
reliability or, in some cases, production cost 
savings.” P. 67 

 



+ Does not mean that transmission solutions 
must be approved 

+ Seems to track with the approach taken in SPP 
and MISO filings accepted by FERC prior to the 
issuance of Order 1000. 

+ Rule is not a limitation  

– SPP tariff currently contemplates that goals of 
states in meeting levels of renewable energy can 
justify transmission expansion.   



+ “Public Policy Requirements can directly affect 
the need for interstate transmission facilities, 
which are squarely within the Commission’s 
jurisdiction.  …. [W]e are not specifying the 
Public Policy Requirements that must be 
considered in individual local and regional 
transmission planning processes.” P. 88 



+ “Moreover, these reforms will remedy 
opportunities for undue discrimination by 
requiring public utility transmission providers 
to have in place processes that provide all 
stakeholders the opportunity to provide input 
into what they believe are transmission needs 
driven by Public Policy Requirements, rather 
than the public utility transmission provider 
planning only for its own needs or the needs 
of its native load customers.” P. 158 



+ “…[W]e clarify that by considering 
transmission needs driven by Public Policy 
Requirements, we mean:  (1) the identification 
of transmission needs driven by Public Policy 
Requirements; and (2) the evaluation of 
potential solutions to meet those needs.”       
P. 160 



+ “We do not in this Final Rule require the 
identification of any particular transmission 
need driven by any particular Public Policy 
Requirements.”  P. 161 



+ “Instead, we require each public utility 
transmission provider to establish procedures 
for identifying those transmission needs 
driven by Public Policy Requirements for 
which potential transmission solutions will be 
evaluated in the local or regional transmission 
planning processes.” P. 161 



+ “…to ensure that requests to include transmission 
needs are reviewed in a fair and non-
discriminatory manner, we require public utility 
transmission providers to post on their websites 
an explanation of which transmission needs 
driven by Public Policy Requirements will be 
evaluated for potential solutions in the local or 
regional transmission planning process, as well as 
an explanation of why other suggested 
transmission needs will not be evaluated.” P. 163 



+ “To be clear, however, while a public utility 
transmission provider is required under this 
Final Rule to evaluate in its local and regional 
transmission planning processes those 
identified transmission needs driven by Public 
Policy Requirements, that obligation does not 
establish an independent requirement to 
satisfy such Public Policy Requirements.”         
P. 166  



+ “Based on the record before us, we believe it is 
sufficient to ensure just and reasonable rates and to 
avoid the potential for undue discrimination to restrict 
the requirement for public policy consideration to state 
or federal laws or regulations that drive transmission 
needs.  Likewise, we will not require restrictions on 
the type or number of Public Policy Requirements to 
be considered as long as any such requirements arise 
from state or federal laws or regulations that drive 
transmission needs and as long as the requirements 
of the procedures required herein are met.” P. 167 



+ “…[A] public utility transmission provider and 
its stakeholders are not precluded under this 
Final Rule from choosing to plan for state 
public policy goals that have not yet been 
codified into state law, which they 
nonetheless consider to be important long-
term planning considerations.” Ft. Note 193            

 



+ “We clarify that any such consideration of transmission needs 
driven by Public Policy Requirements, to the extent that it 
results in new transmission costs, must follow the cost 
allocation principles discussed separately herein.  Particularly, 
the costs of new transmission facilities allocated within the 
planning region must be allocated within the region in a 
manner that is at least roughly commensurate with estimated 
benefits.   Those that receive no benefit from new 
transmission facilities, either at present or in a likely future 
scenario, must not be involuntarily allocated any of the costs 
of those facilities.  That is, a utility or other entity that 
receives no benefit from transmission facilities, either at 
present or in a likely future scenario, must not be involuntarily 
allocated any of the costs of those facilities.” P. 170 



+ “…[W]e strongly encourage states to participate 
actively in the identification of transmission 
needs driven by Public Policy Requirements.  
Public utility transmission providers, for example, 
could rely on committees of state regulators or, 
with appropriate approval from Congress, 
compacts between interested states to identify 
transmission needs driven by Public Policy 
Requirements for the public utility transmission 
providers to evaluate in the transmission 
planning process.” Ft. Note 189 



+ Coordination of Planning must be done by 
adjoining regions within the same 
Interconnect 

+ FERC does not require planning across 
multiple non-adjoining regions 



+ “First, the Commission requires the 
development and implementation of 
procedures that provide for the sharing of 
information regarding the respective needs of 
neighboring transmission planning regions, as 
well as the identification and joint evaluation 
by the neighboring transmission planning 
regions of potential interregional transmission 
facilities that address those needs.” P. 272  



+ “Second, to ensure that developers of 
interregional transmission facilities have an 
opportunity for their transmission projects to 
be evaluated, the Commission requires the 
development and implementation of 
procedures for neighboring public utility 
transmission providers to identify and jointly 
evaluate transmission facilities that are 
proposed to be located in both regions.”         
P. 272 



+ “Third, to facilitate the joint evaluation of 
interregional transmission facilities, the 
Commission requires the exchange of 
planning data and information between 
neighboring transmission planning regions at 
least annually.” P. 272 



+ “Finally, to ensure transparency in the 
implementation of the foregoing 
requirements, the Commission requires public 
utility transmission providers, either 
individually or through their transmission 
planning region, to maintain a website or e-
mail list for the communication of information 
related to interregional transmission 
coordination.” P. 272-273   

 



+ “In light of the comments received on this 
issue, the Commission in the Proposed Rule 
expressed concern that the lack of 
coordinated transmission planning processes 
across the seams of neighboring transmission 
planning regions could be needlessly 
increasing costs for customers of transmission 
providers, which may result in rates that are 
unjust and unreasonable and unduly 
discriminatory or preferential.” P. 272 



+ “The Commission requires each public utility 
transmission provider, through its regional 
transmission planning process, to establish 
further procedures with each of its neighboring 
transmission planning regions for the purpose of 
coordinating and sharing the results of respective 
regional transmission plans to identify possible 
interregional transmission facilities that could 
address transmission needs more efficiently or 
cost-effectively than separate regional 
transmission facilities.” P. 304 



+ “To comply with the requirements in this Final Rule, each public 
utility transmission provider, through its regional transmission 
planning process, must develop and implement additional 
procedures that provide for the sharing of information regarding 
the respective needs of each neighboring transmission planning 
region, and potential solutions to those needs, as well as the 
identification and joint evaluation of interregional transmission 
alternatives to those regional needs by the neighboring 
transmission planning regions.  On compliance, public utility 
transmission providers must describe the methods by which they 
will identify and evaluate interregional transmission facilities.  While 
the Commission does not require any particular type of studies to 
be conducted, this Final Rule requires public utility transmission 
providers in neighboring transmission planning regions to jointly 
identify and evaluate whether interregional transmission facilities 
are more efficient or cost-effective than regional transmission 
facilities.” P. 307 



+ “We clarify here that the interregional 
transmission coordination requirements that 
we adopt do not require formation of 
interregional transmission planning entities or 
creation of a distinct interregional 
transmission planning process to produce an 
interregional transmission plan..” P. 308  



+ However, as discussed below, an interregional 
transmission facility must be selected in both 
of the relevant regional transmission plans for 
purposes of cost allocation in order to be 
eligible for interregional cost allocation 
pursuant to an interregional cost allocation 
method required under this Final Rule. P. 309 



+ “Final Rule neither requires nor precludes 
longer-term interregional transmission 
planning, including the identification of 
conceptual or contingent elements, the 
consideration of transmission needs driven by 
Public Policy Requirements, or the evaluation 
of economic considerations.” P. 317 



+ “The Commission requires the development 
of a formal procedure to identify and jointly 
evaluate interregional transmission facilities 
that are proposed to be located in neighboring 
transmission planning regions.” P. 330 



+ “The Commission declines to expand the 
interregional transmission coordination 
requirements adopted herein to require joint 
evaluation of the effects of a new transmission 
facility proposed to be located solely in a 
single transmission planning region.” P. 317-
318 



+ “The Commission also requires the developer 
of an interregional transmission project to first 
propose its transmission project in the 
regional transmission planning processes of 
each of the neighboring regions in which the 
transmission facility is proposed to be 
located.” P. 331 



+ “Further, although we decline to impose a 
joint evaluation by more than one region of a 
facility located solely in one transmission 
planning region, nothing in this Final Rule 
precludes public utility transmission providers 
from developing and proposing interregional 
processes for that purpose.” P. 318 



+ “…[We require that both regions conduct joint 
evaluation of an interregional transmission 
project in the same general timeframe.” P. 333 



+ “Furthermore, the Commission did not 
propose in the Proposed Rule, and will not 
require in this Final Rule, that interregional 
transmission coordination procedures provide 
for the costs of an interregional transmission 
project sponsored by one transmission 
planning region to be involuntarily imposed 
on another transmission planning region.” P. 
334 

 



+ “The Commission requires each public utility 
transmission provider, through its regional 
transmission planning process, to adopt 
interregional transmission coordination 
procedures that provide for the exchange of 
planning data and information at least 
annually.” P. 341-342 



+ “We conclude that it is necessary to have an 
affirmative obligation in these [Non-RTO 
regions] transmission planning regions to 
evaluate alternatives that may meet the needs 
of the region more efficiently or cost-
effectively.” P. 65  



+ Each Transmission Provider must participate in a 
regional cost allocation method that satisfies six 
cost allocation principles 

+ Transmission providers must have a cost 
allocation method for interregional cost sharing 
with their adjoining regions which satisfy the six 
principles 

+ The regional and interregional cost allocation 
methods cannot be participant funding-but 
participant funding is permitted  outside of the 
regional and interregional cost allocation 
methods 



+ “We recognize that identifying which types of benefits 
are relevant for cost allocation purposes, which 
beneficiaries are receiving those benefits, and the 
relative benefits that accrue to various beneficiaries 
can be difficult and controversial.  We believe that a 
transparent transmission planning process is the 
appropriate forum to address these issues.  By linking 
transmission planning and cost allocation through the 
transmission planning process, we seek to increase the 
likelihood that transmission facilities in regional 
transmission plans are actually constructed.” P. 370 

 



+ “It noted that the D.C. Circuit defined the cost causation principle 
stating that “it has been traditionally required that all approved 
rates reflect to some degree the costs actually caused by the 
customer who must pay them.”  Moreover, the Commission noted 
that while the cost causation principle requires that the costs 
allocated to a beneficiary be at least roughly commensurate with 
the benefits that are expected to accrue to it, the D.C. Circuit has 
explained that cost causation “does not require exacting precision 
in a ratemaking agency’s allocation decisions” P. 371-372 

+ Illinois Commerce Commission, 576 F.3d 470 at 476-77 (“We do not 
suggest that the Commission has to calculate benefits to the last 
penny, or for that matter to the last million or ten million or 
perhaps hundred million dollars.”) Ft. Note 395  
 



+ “In Order No. 890, the Commission recognized 
that the cost causation principle provides that 
costs should be allocated to those who cause 
them to be incurred and those that otherwise 
benefit from them.  We conclude now that this 
principle cannot be limited to voluntary 
arrangements because if it were “the Commission 
could not address free rider problems associated 
with new transmission investment, and it could 
not ensure that rates, terms and conditions of 
jurisdictional service are just and reasonable and 
not unduly discriminatory.” P. 391 



+ “The Proposed Rule would require that every 
public utility transmission provider develop a 
method, or set of methods, for allocating the 
costs of new transmission facilities that are 
included in the transmission plan produced by 
the transmission planning process in which it 
participates.” P. 401 



+ “Moreover, as we have established above, 
there is a fundamental link between cost 
allocation and planning, as it is through the 
planning process that benefits, which are 
central to cost allocation, can be assessed.”    
P. 406-407 

 



+ “The Proposed Rule would require that each 
public utility transmission provider within a 
transmission planning region develop a 
method for allocating the costs of a new 
interregional transmission facility between the 
two neighboring transmission planning 
regions in which the facility is located or 
among the beneficiaries in the two 
neighboring transmission planning regions.”   
P. 410  



+ “…[T]he cost allocation method or methods 
used by the pair of neighboring transmission 
regions can differ from the cost allocation 
method or methods used by each region to 
allocate the cost of a new interregional 
transmission facility within that region.” P. 416 



+ “…[R]egions are free to negotiate interregional 
transmission arrangements that allow for the 
allocation of costs to beneficiaries that are not 
located in the same transmission planning 
region as any given interregional transmission 
facility. P. 419 



+ (1)  The cost of transmission facilities must be 
allocated to those within the transmission planning 
region that benefit from those facilities in a manner 
that is at least roughly commensurate with estimated 
benefits.  In determining the beneficiaries of 
transmission facilities, a regional transmission planning 
process may consider benefits including, but not 
limited to, the extent to which transmission facilities, 
individually or in the aggregate, provide for 
maintaining reliability and sharing reserves, production 
cost savings and congestion relief, and/or meeting 
public policy requirements established by state or 
federal laws or regulations that may drive transmission 
needs.  



+ (2)  Those that receive no benefit from 
transmission facilities, either at present or in a 
likely future scenario, must not be 
involuntarily allocated the costs of those 
facilities. 



+ (3)  If a benefit to cost threshold is used to determine 
which facilities have sufficient net benefits to be 
included in a regional transmission plan for the 
purpose of cost allocation, it must not be so high that 
facilities with significant positive net benefits are 
excluded from cost allocation.  A transmission planning 
region or public utility transmission provider may want 
to choose such a threshold to account for uncertainty 
in the calculation of benefits and costs.  If adopted, 
such a threshold may not include a ratio of benefits to 
costs that exceeds 1.25 unless the transmission 
planning region or public utility transmission provider 
justifies and the Commission approves a greater ratio. 



+ (4)  The allocation method for the cost of a regional facility must 
allocate costs solely within that transmission planning region unless 
another entity outside the region or another transmission planning 
region voluntarily agrees to assume a portion of those costs.  
However, the transmission planning process in the original region 
must identify consequences for other transmission planning 
regions, such as upgrades that may be required in another region 
and, if there is an agreement for the original region to bear costs 
associated with such upgrades, then the original region’s cost 
allocation method or methods must include provisions for 
allocating the costs of the upgrades among the entities in the 
original region. In addition, the Commission preliminarily found that 
this principle does not affect the cross-border cost allocation 
methods developed by PJM and MISO in response to Commission 
directives related to their intertwined configuration.   
 



+ (5)  The cost allocation method and data 
requirements for determining benefits and 
identifying beneficiaries for a transmission 
facility must be transparent with adequate 
documentation to allow a stakeholder to 
determine how they were applied to a 
proposed transmission facility.    

 



+ (6)  A transmission planning region may choose to 
use a different cost allocation method for 
different types of transmission facilities in the 
regional plan, such as transmission facilities 
needed for reliability, congestion relief, or to 
achieve public policy requirements established by 
state or federal laws or regulations.  Each cost 
allocation method must be set out clearly and 
explained in detail in the compliance filing for this 
Final Rule. 



+ Allocation Principle 6 permits but does not require the 
public utilities in a transmission planning region to 
designate different types of transmission facilities, 
and it permits but does not require the public utilities 
in a transmission planning region that choose to 
designate different types of transmission facilities to 
have a different cost allocation method for each type.  
However, we clarify that if the public utilities choose to 
have a different cost allocation method for each type 
of transmission facility, there can be only one cost 
allocation method for each type. P. 486-487 

 



+ “The Commission recognizes that a variety of methods 
for cost allocation may satisfy a set of general 
principles.  For example, a postage stamp cost 
allocation method may be appropriate where all 
customers within a specified transmission planning 
region are found to benefit from the use or availability 
of a transmission facility or class or group of 
transmission facilities, especially if the distribution of 
benefits associated with a class or group of 
transmission facilities is likely to vary considerably 
over the long depreciation life of the transmission 
facilities amid changing power flows, fuel prices, 
population patterns, and local economic 
considerations.” P. 437 



+ “…[W]e conclude that public utility 
transmission providers in each transmission 
planning region or pair of transmission 
planning regions must be allowed the 
opportunity to determine for themselves the 
cost allocation method or methods to adopt 
based on their own regional needs and 
characteristics, consistent with the six cost 
allocation principles.” P. 437 



+ “In the event of a failure to reach an 
agreement on a cost allocation method or 
methods, the Commission will use the record 
in the relevant compliance filing proceeding as 
a basis to develop a cost allocation method or 
methods that meets its proposed 
requirements.” P. 438 



+ “However, a public utility transmission provider 
must have a regional cost allocation method for 
any transmission facility selected in a regional 
transmission plan for purposes of cost allocation.  
It may not designate a type of transmission 
facility that has no regional cost allocation 
method applied to it, which would effectively 
exclude that type of transmission facility from 
being selected in a regional transmission plan for 
purposes of cost allocation.” P. 487-488 



+ “We are not persuaded to adopt a rebuttable 
presumption that the costs of extra-high 
voltage facilities, such as 345 kV and above, 
should be allocated widely across a 
transmission planning region.  Such a 
presumption would be akin to a default cost 
allocation method which, as discussed above, 
we do not adopt.  For the same reason, we do 
not agree that a pro forma cost allocation 
method is appropriate.” P. 499 

 



+  In addition, the Commission finds 
that participant funding is permitted, 
but not as a regional or interregional 
cost allocation method. P.15 



+ “The Commission finds that participant funding is 
permitted, but not as a regional or interregional cost 
allocation method.  If proposed as a regional or 
interregional cost allocation method, participant 
funding will not comply with the regional or 
interregional cost allocation principles adopted above.  
The Commission is concerned that reliance on 
participant funding as a regional or interregional cost 
allocation method increases the incentive of any 
individual beneficiary to defer investment in the hopes 
that other beneficiaries will value a transmission 
project enough to fund its development.” P. 508 



+ “Because of this, it is likely that some transmission facilities 
identified as needed in the regional transmission planning 
process would not be constructed in a timely manner, 
adversely affecting ratepayers.  On the other hand, we 
agree that if the costs of a transmission facility were to be 
allocated to non-beneficiaries of that transmission facility, 
then those non-beneficiaries are likely to oppose selection 
of the transmission facility in a regional transmission plan 
for purposes of cost allocation or to otherwise impose 
obstacles that delay or prevent the transmission facility’s 
construction.  For this reason, we adopt the cost allocation 
principles above that seek, among other things, to ensure 
that any regional cost allocation method or methods 
developed in compliance with this Final Rule allocates costs 
roughly commensurate with benefits.” P. 508  
 



+ “To maintain a safe harbor tariff, a non-public utility transmission 
provider must ensure that the provisions of that tariff substantially 
conform, or are superior, to the pro forma OATT as it has been 
revised by this Final Rule.  As noted in the Proposed Rule, we are 
encouraged, based on the efforts that followed Order No. 890, that 
both public utility and non-public utility transmission providers 
collaborate in a number of regional transmission planning 
processes.  We therefore do not believe it is necessary at this time 
to invoke our authority under FPA section 211A, which gives us 
authority to require non-public utility transmission providers to 
provide transmission services on a comparable and not unduly 
discriminatory or preferential basis.  However, if the Commission 
finds on the appropriate record that non-public utility transmission 
providers are not participating in the transmission planning and 
transmission cost allocation process required by this Final Rule, the 
Commission may exercise its authority under FPA section 211A on a 
case-by-case basis.”  P. 559 
 



+ The Commission agrees with the California ISO 
and other commenters that issues related to 
the generator interconnection process and to 
interconnection cost recovery are outside the 
scope of this rulemaking.  



+ “We decline to make new findings with respect to 
pancaked rates in this Final Rule as it is beyond 
the scope of this proceeding.  In particular, we do 
not make any modifications to the Commission’s 
pancaked rate provisions for an RTO under Order 
No. 2000.  If rate pancaking is an issue in a 
particular transmission planning region, 
stakeholders may raise their concerns in the 
consultations leading to the compliance 
proceedings for this Final Rule or make a separate 
filing with the Commission under section 205 or 
206 of the FPA, as appropriate.” 
 



+ Moeller dissenting in part on the FERC 
proposal primarily on Right of First Refusal. 



+ Affirmed Order 1000 in all parts 

+ Made clarifications in a few places 



+ “We clarify that Order No. 1000 does not 
require elimination of a federal right of first 
refusal for a new transmission facility if the 
regional cost allocation method results in 
100% of the facility’s cost being allocated to 
the public utility transmission provider in 
whose retail distribution service territory or 
footprint the facility is to be located.” Para. 
423  



+ “In general, any regional allocation of the cost 
of a new transmission facility outside a single 
transmission provider’s retail distribution 
service territory or footprint, including an 
allocation to a “zone” consisting of more than 
one transmission provider, is an application of 
the regional cost allocation method and that 
new transmission facility is not a local 
transmission facility.” Para. 424 



+ “However, we recognize in response to Duke’s 
request that special consideration is needed 
when a small transmission provider is located 
within the footprint of another transmission 
provider.” Para 424 



+ …[W]e will address whether a cost allocation 
to a multi-transmission provider zone is 
regional on a case-by-case basis based on the 
specific facts presented. Para. 424 



+ “The concept is that there should not be a 
federally established monopoly over the 
development of an entirely new transmission 
facility that is selected in a regional transmission 
plan for purposes of cost allocation to others.  
However, neither is the Commission eliminating 
the right of an owner of a transmission facility to 
improve its own existing transmission facility by 
allowing a third-party transmission developer to, 
for example, propose to replace the towers or the 
conductors of a transmission line owned by 
another entity.” Para 426 



+ “Accordingly, we reject arguments that the 
Commission must address in this generic 
rulemaking proceeding whether any particular 
agreement is protected by a Mobile-Sierra 
provision.  Furthermore, in response to PSEG 
Companies, the Commission decided in Order No. 
1000 when it will address the issue of whether a 
federal right of first refusal provision is protected 
by Mobile-Sierra; it did not and cannot shift the 
burden to defend such provisions to contracting 
parties.” Para. 390 

 



+ “As the Commission explained in Order No. 1000, a public 
utility transmission provider that considers its contract to 
be protected by a Mobile-Sierra provision may present its 
arguments as part of its compliance filing.  We clarify, 
however, that any such compliance filing must include the 
revisions to any Commission-jurisdictional tariffs and 
agreements necessary to comply with Order No. 1000 as 
well as the Mobile-Sierra provision arguments.  The 
Commission will first decide, based on a more complete 
record, including the viewpoints of other interested parties, 
whether the agreement is protected by a Mobile-Sierra 
provision, and if so, whether the Commission has met the 
applicable standard of review such that it can require the 
modification of the particular provisions.” Para. 390 



+ “If the Commission determines that the agreement is 
protected by a Mobile-Sierra provision and that it cannot 
meet the applicable standard of review, then the 
Commission will not consider whether the revisions 
submitted to the Commission-jurisdictional tariffs and 
agreements comply with Order No. 1000.  However, if the 
Commission determines that the agreement is not 
protected by a Mobile-Sierra provision or that the 
Commission has met the applicable standard of review, 
then the Commission will decide whether the revisions to 
the Commission-jurisdictional tariffs and agreements 
comply with Order No. 1000 and, if such tariffs and 
agreements are accepted, would become effective 
consistent with the approved effective date.” Para. 390 



+ “As a result, the Commission is not requiring 
public utility transmission providers to eliminate 
a federal right of first refusal before the 
Commission makes a determination regarding 
whether an agreement is protected by a Mobile-
Sierra provision and whether the Commission has 
met the applicable standard of review, while at 
the same time the Commission is ensuring that 
the Order No. 1000 compliance process proceeds 
expeditiously and efficiently.” Para. 390 

 



+ “We grant APPA’s clarification that Public 
Policy Requirements established by state or 
federal laws or regulations includes duly 
enacted laws or regulations passed by a local 
governmental entity, such as a municipal or 
county government.” Para 319 



+ “In response to AEP, we reiterate that Order 
No. 1000 provides only that public utility 
transmission providers must consider 
transmission needs driven by Public Policy 
Requirements.  Order No. 1000 does not 
require that every potential transmission need 
proposed by stakeholders must be selected for 
further evaluation.” Para 320  



+ “As with other Order No. 1000 transmission 
planning reforms, our concern is that the process 
allows for stakeholders to submit their views and 
proposals for transmission needs driven by Public 
Policy Requirements in a process that is open and 
transparent and satisfies all of the transmission 
planning principles set out in Order Nos. 890 and 
1000, and that there is a record for the 
Commission and stakeholders to review to help 
ensure that the identification and evaluation 
decisions are open and fair, and not unduly 
discriminatory or preferential.” Para.   



+ “However, we reiterate that not every 
proposal by stakeholders during the 
identification stage will necessarily be 
identified for further evaluation.” Para 321 



+ “We are also not prescribing how active a public utility transmission 
provider should itself be in identifying transmission needs driven by 
Public Policy Requirements, although it certainly may take a more 
proactive approach if it, in consultation with its stakeholders, so 
chooses.  Even if a public utility transmission provider takes a less 
active approach on this issue, our expectation is that interested 
stakeholders will participate and suggest transmission needs driven 
by Public Policy Requirements.  An open and transparent 
transmission planning process will identify those transmission 
needs that should be evaluated, regardless of whether they are 
suggested by the public utility transmission provider or by an 
interested stakeholder. We emphasize that, although a public utility 
transmission provider is not obligated to proactively identify 
transmission needs driven by Public Policy Requirements, it still 
must consider the transmission needs driven by Public Policy 
Requirements raised by other stakeholders in the transmission 
planning process.” Para 322 
 



+ “…[W]e clarify that each public utility transmission 
provider must describe in its OATT how its regional 
transmission planning process will enable stakeholders 
to provide meaningful and timely input with respect to 
the consideration of interregional transmission 
facilities.  Moreover, as requested by PSEG Companies, 
we require that each public utility transmission 
provider must explain in its OATT how stakeholders and 
transmission developers can propose interregional 
transmission facilities for the public utility transmission 
providers in neighboring transmission planning regions 
to evaluate jointly.” Para. 522 



+ “We affirm the Commission’s finding in Order No. 
1000 that in determining the beneficiaries of 
transmission facilities, Regional Cost Allocation 
Principle 1 should permit a regional transmission 
planning process to “consider benefits including, 
but not limited to, the extent to which 
transmission facilities, individually or in the 
aggregate, provide for maintaining reliability and 
sharing reserves, production cost savings and 
congestion relief, and/or meeting Public Policy 
Requirements.” Para 681 



+ “Accordingly, we continue to believe that it is 
appropriate to allow public utility transmission 
providers in a transmission planning region to 
propose a cost allocation method that 
considers the benefits and costs of a group of 
new transmission facilities, although they are 
not required to do so.” Para. 682 



+ “We affirm Order No. 1000’s adoption of Regional and 
Interregional Cost Allocation Principle 2.  Accordingly, we 
deny PSEG Companies’ request for rehearing, which largely 
repeats arguments it made in the rulemaking proceeding.  
The Commission disagreed with PSEG Companies in Order 
No. 1000 that basing a determination of who constitutes a 
“beneficiary” on “likely future scenarios” necessarily would 
result in inexact and speculative proposed transmission 
plans and cost allocation methods.  The Commission 
explained that scenario analysis is a common feature of 
electric power system planning, and that it believed that 
public utility transmission providers are in the best position 
to apply it in a way that achieves appropriate results in 
their respective transmission planning regions.” Para. 689  
 



+ Appeals are pending 

+ Regional Compliance Filings due (motions for 
extension of time have been filed) 

+ Interregional Compliance filings are due in the 
spring. 

 




